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Jun) 98 
———0O. 8, R. 2 — See Ibid, O. 6, R. 8 
ct) 1701 
nm, 20. R. 12 — See also Ibid, S- 2 (12). 
(Jul) “1914 B 


O. 20, R. 12 — Interest on mesne oe 
~ Determination. Appeal Suits Nos. 27 of 1968 
and 245 of 1968, D/- 6-8-1978 Ker), settee 
——0O. 20, R. 12 (2) (c) — “Three years from 
the date of the decree” — Meaning of — 


Civil P. C. {contd.) 
Period to be counted from date of Cie finally 


passed 1214 A 
——O. 20, R. 14 — See Ibid, S. 
Ce 1086 
ER 21, R. 16 — Bee bid S. 146 
(Jun) 1066 
——O. 21. R. 94 — See Ibid, S. 66 
(Jul) 1165 A 


—~—O, 22, Rr. 8, 4, Hi; O. 41, R. 22 — 
Cross-appeals —- Substitution of legal represen- 
tatives of deceased appellant — ission to 
bring them on record in cross-appeal — Effect. 
AIR ar Mad 277, Overruled Ba 18938 
——O, 2 , R. 4 — See Ibid, O. ae 

gre SE 


——O, 22, R. D Sco Thid, O: 2%, Ñ 


a 1398 
——O, 23, R. ee 
Art, 136 GEN 858 
——O. 27, R. 4 — See Ibid, S. 2 Ae 
A 1871 A 

——O, 27, R. 8 B (e) — See Ibid, S. 2 

{Nov} 1871 B 
——-O. 37, R. 2 (39). — EEA and Rents 
— Delhi Rent Control i (1958), S 14A 

Mar 1 460 E 
——QO. 37, R. 3 @) — See Houses and Rents 
— Delhi Rent Control Act (1958), S. 144 . 


ag (Mm) 460 E 
O, 40, R. 1 — See Ibid, § 


E T À 

——O, 41, R. 22 — See Ibid, O. 2 
Aug 1398 
———O. 41, HR: 28 — See EE, -of India, 
Se ner (Jan) 102 B 
, R. 27 — Additional evidence by ap- 
eh SE — High Court requiring such evi- 

ence for enabling it to pronounce judgment — 
Supreme Court cannot interfere’ 


(Mar) 553 E 
rege SCH R. 1 — See Constitution of India, 
Art. 2 (Jun) 1047 


Civil Se Regulations (1920), Arts. 4, 459 

(c) (ii) — Scope — Art. 4 has nothing to do 

with the tenure of service or on Government's 
wer to cut down or increase tenure of service 
y amending or altering Art. 459 (c) (ii) 


ake ct) 1717 
———Art. 459 (c) Gf) — See Ibid, Art 4 
(Oct) 1717 
Civil Services — EE — See- Constitu- 
tion of India, Art. 16 (1) 
Compulsory retirement — See Constitution 
of as Art. 311 


“oF servi Government servant — Termi- 








nation ° ne — See Constitution of India, 
SE of services —- Temporary Gov- 

ernment servant — See Constitution of India, 

Arts, 311, 14. 

Companies Act a of 1958), S. 2 (29). See 

Ibid, S. 892 (A pr) 7 734 B 


——Ss. 285, 237, 248, 439 — Expression ‘may’ 
in Section 235 — Connotation of — Investiga- 
tion on complaint mad Ss. 285/287 — Scope 
of — Intention of legislature discernible from 


S. 243. AIR 1969 Ca 368, Reversed 


(Tun) 1088 

—..§, 237 — See bid, S. 285 un} 1038 

——§, 243 — See Tod, = 285 Jun) 1038 
———-§. 891 — See Ibid, S 392 

(Apr) 734 A 


——-§s, 392, sol — Application SE e S. 892 
— Hocus standi — Expression “on a Pees: 
tion of any person. interested in Ce airs of 
the Company”, meaning of — Need not be 
limited or restricted to a member or creditor of 
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Companies Act (contd.) 
Company — During winding up of ae 
Company scheme e ee EE e holding 
Company sanctioned — pp lication for m 
fication of scheme — Applicant claiming to be 
transferee of holdi Company’s shares sut 
not registered as member —- He has locus standi 
to move application. 1978 ‘Tax LR 1659, 
Reversed (Apr) 784. A 
——+Ss. 892, 2 (29) — Power of modification of 
scheme — ‘Modification’, meaning of — Si 
ae of EE or propounder of sancti- 
cheme of arrangement — Whether ‘mcdi- 
SC — Court if can do it. Bit Tax LR 
1669 (Delhi), Reversed - pr) 734 B 
———S, 489 — See Ibid, S. 285 Të, 1838 


Conduct of Election Rules (1961), R. 22 — 
Ballot papers printed in Hindi. — Point raked 
before High Court and repelled — Held, that 
on material it was not possible to hold that 


the result of the election had been materially 


affected by the irregularity (Oct) 1617 B 
Rule 94A See ee of the 
People Act (48 of 1951), S. .88 (1), Proviso 
(Feb) 232 B 
Form —- See gh ape of the 
People Act Gë of 1951), S. 88 (1), Proviso 
(Feb) 284 B 
Constitution of India, Pre. — Addition of word 
“socialist” in Preamble by 42nd Amendmen: — 
Effect — Concept of Socialism and interest of 
private sector —- Conciliation between be? 
determining validity of. a statute (Jan) 25 
———Arts. 12 and 14 — International frie 
Authority is State — Acceptance of tenders 
called for running restaurant and snack bags 


(Oct) 1628 B 
——Art. ee — See also 


E) -Ibid, 12 
2) Ibid, Ce 16 
(8) Ibid, Art. 186 (May) 355 
"Gi Delhi, Himachal Pradesh and Andaman 
and Nicobar Islands Civil Service Rales 
(1965), R. 29 (Jul) 1186 B 


(5) Employees’ Provident Fund and Migcella- 
neous Provisions Act (1952), S. 14-B `- 
(Nov). 180% A 

(6) Kerala State and eure 
Rules (1958), Part I, R. 2 (16) 


Qun) 
(7) Municipalities — Punjab Municipal Dor- 
poration Act (42 of 1976), S 
(Feb) 82" D 


(8) Municipalities — Punjab ae a 
poration Act (42 of 1976), S $0 (5) 

(Feb 1 282 
(9) Rice Milling Industry (Regulation fe 
58), Pre. (Feb) 314 C 
(10) W. B. ‘Oriental Gas Company Act (15 ‘of 
1960), S. 8 (1) b) {Feb) 243 B 
Arts. 14, 15 (1), 16 (1) — Scope — The 
Articles form part of the same Ge 
code of guarantee and supplement each other 
(Mar) 428 C 
14 — Whether provisions of Special] 
Cae "Bill 1978 offend Art. 14 





(Oct) 162€ B 
(Mar) 429 A D 





(Mar) 478 K 
«Arts. 14 and 15 — ‘Essence of Art: 14 — 
Admission’ to “Medical Colleges — Linkage of 
division of seats with registered student-strer.gth 
— Whether discriminatory ay) 765 A 
Art. 14 — M. P. General Sa dE Tax Ach 
(2 of 1959), S. 46 — Different procedures pre- 
scribed for collection of tax — Jn graver ceses 
Commissioner is justified in taking drastic step 





Constitution of India {contd.) 
to prosecute assessee’ in criminal court — Pro- ` 


visions of Act- are not invalid. Misc. Petn. 
No. 85 of 1969, DI 16-3-1971 eg: mae 
Reversed ` ` (Sep) 1588 B 


Arts. 14, 19, DI a Prevéntion of Food 
Adulteration Act (1954), Ss. 7, 16 — Sections 7 
and 16 are not Lineal Patna (Nov) 1867 
——Arts, 14 and 16 — Sex discrimination — 
Female employees in Government service — 
Provision requiring permission before marriage 
and denial of right to employment to married 
woman — Both requirements are a 

Ov 
—~——Art. 14 — Valiamma Thampuran Kovilakam 
Estate and the Palace Fund (Partition) and The 
Kerala Joint Hindu Family SC ees 
Amendment Act (15 of 1978), Ss. 4, 5, 3 — 





Validity —- Not invalid (Dec) 1918 
~-—Art. 15 — See Ibid, Art. R E 765 A 
—-—Art, 15 Gei —- See Ibid, Art. 
Mar) 429 G 
g Ibid, Art. 14 (Nov) 1868 
2) Ibid, Art. 235 (Feb) 228 
(8) Delhi, Himachal Pradesh and Andaman 
and Nicobar Islands Civil Service Rules 
(1965), R. 29 (Jul) 1186 B 
(4) Kerala State and E Service Rules 
(1958), Part I, 2 Oe (Jun) 1060 
Arts, 16, 14, SI. Wir —- Temporary gov- 


ernment servant — Termination of service with- 
out any reason —- Administrative orders — Ne- 
cessity to disclose reasons (Mar) 429 A 
——Arts, 16, 14, 311 — Master and servant — 
Applicability to Government servants 

(Mar) 429 D 
—-—Arts, 16 and 82 — deg Higher Judicial 
Service Rules (1970), R. 6 (8) — Petitioner’s 
right to seniority determined in accordance 
with R. 6 (8) — High Ce? altering it on. in- 
correct interpretation of R. 6 (8) — Violative 
of Art. 16 00 


=) 19 
Art. 16 o. -—— See also Ibid, Art. 1 


(Mar): 429 C 
———Art, 16 ( n — Expression “appointment” 
— Includes termination of or removal from 
service — “Matters relating to employment” — 


(Mar) 429 B 


(Nov) 1867 
Ibid, Art, 22 (Dec) 1925 C 
Municipalities — Punjab Municipal Cor- 
poration Act (42 of 1976), S. 90 


b) 821 D 
——Art. 19 — See sis 


(1) (g) 
ON moe Disputes Act ri of 1947), Sec- 
on 25-O (Jas Ce 25 C 
(2) Payment of Bonus Act (21 of WC Vi 10 


933 
() spe Industry ` Gene 


Act 
95 b) 314 CO 
Arts, 19 (1) (g), () and (6) and 31 — 
Right to carry on a — Includes right to 
close it down — Right to close down business 
cannot be placed at par oras high as right not to 
start and carry on business at (Jan) 25 A 
Art, 18 (1) (g), (6) — Refusal of licence 
for meat shi by municipality — ether in- 
fringement of fundamental right 
(Mar) 418 


Arts. 19 (1) fei and 801 — Punjab Excise 
Act (1 of 1914) (as amended by Punjab Excise 
(Delhi Amendment) Ordinance (1979)} — Spe- 
cial duty on import of country liquor ` into 
Delhi — Imposition of, does not constitute un- 
reasonable restrictions on trade or business 

_ (Sep) 1550 D 
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Constitution of India Jee 


td.) 3 
——Art. 20 (1). — Der doe Prevention of Coi- 


` ‘ruption Act (1947), S , 5 (1) (d) 
Apr) 602 A 


(A 
Art 20 H — Ex post facto eat — 
Power to legis ate retrospectively —— Does not 
include creation of new offence with retrospec- 
‘tive ` effect (Apr) 602 B 
ae 21 — See also Ibid, Art. 14 
: _ (Nov) 1867 
—Art, 21 — Whether provisions of Special 

Courts Bill 1978 contravene Art. 21 
(Mar) 478 L 


Art. 21 — SE trial is part of- funda- 
meal right to life and liberty - (Aug) 1360-B 














tion in jail for period longer than what: they 
would’ have been sentenced to if convicted is i 
legal as being in violation of Art. 2 
(Aug) 1369 A 

-_— Arts. 21 and 89-A — Free legal service to 
‘indigent and poor accused —- Implicit in 
guarantee under Art. 21 — ‘Also emphasised in 
Art. 39-A as a directive principle 

(Aug). 1869 B 
Art. 21 — Undertrial prisoners in detention 
for: period longer than the maximum term — 








Ar t. 21, if violated (Aug) 1877 A 
Art. 21 — Detention of undertrial prisoner 

for more than sentence period- — Dlega 
(Nov) 1819 


=o 22 —- See also 
, (1) Public Safety — Conservation of Foreign 
Exchange and Prevention e a: gling 
Activities Act (52 of 1954), S (b) 
Men) 420 A 


_ @ Public Safety —- Conservation of Foreign 
Exchange and oes a Smuggling 
Activities Act ( 1974), 

5 ec) 1953 A. B 


Bo Public SR — J. & K. Public’ Safety 

Act (6 of 1978), S. 8 (1) (d) 0) and 

(3) (b) (Dec) 1925 B 

m——Art, 22 —- Right. of accused to be provided 

' with lawyer by State — Nature of 

(Aug) 1377 C 

——Arts. 22, 19 — Preventive detention — 

Law relating to and action: thereunder must 
satisfy requirements of both Arts. 19 and 22 ` 


(Dec) 1925 GC 
——.Art. 22 — Preventive detention — Grounds 
of — Factual allegations vague and irrelevant 
— Detention invalid c) 1925 D 





Art 22 (5) — Detention under COFEPOSA 


— Right ‘of representation against — Grounds ` 


of -detention specific — Name of intelligence 
- officer not asked by detenu and not supplied 
by authority — Article 22 eil not vicer? Së 


Art, 22 (5) — Conservation ot Foreign Ex- 
change and Peano of Smuggling Activities 
Act (1974), — Detention under S. 3 —. 
“Confirmation SC? ds detention without consider- 
. ing his representation -is violative of Art. 22 (5) 


(Sep) 1501 
———Art, 22 (5) 





— Preventive detention — 
‘Vague grounds — Amount to not affording -op- 
portunity to make effective representation 


7 (Dec) 1925 A. 


Art. 30 — Roman Catholic Mission High 
School — Admission of girls into boys’ school 
— Facility. available in Muslim Girls’ High 





School — Permission cannot be: refused under. 


VI, R. 12 (iii). Kerala Education Rules 
_{1959) as that provision is “inapplicable. AIR 
1977 Ker 58, -Reversed. Jan) - 
Uni eri KA ar of etl 3 l 

niversi : 
s an a 52. 6 


91 —- Undertrial prisoners — Deten- - 


) "e See Edacation l mo ` ` Kerala ` , 








Constitution of India (contd.) : — 
——Art. 31 — See Ibid, “Art, E: ay We and 
(f) (6) l .-, Qan] 25 A 
Art, 31 2 } — See W i Oriental Gas 
Company: Act ue of 1960), $ S. s ‘Q) (b) 
(Feb) 248 A 
Art. 31-C — See also . Industrial Disputes 
Act (14 of -1947), S: 25-0 (Jan) 25 G 
—— Art, 32, '—— Bee also 
k Ibid, Dez 16 - - (Dec) 1900 
Ibid, - 226 . l (Ma y) 765 S 
(3) W B. Ce Gas Company, ‘Act (15 of 
= (Feb) 248 C 


- 1960), S. 8 (1) (£ 


32 and 186 — urisdiction of Supreme 





` Court SE — Scope of — Principle of affir- 


mative ` action . (May) 765.6 


Art, 32 — Powers of Supreme Court to en- 
force fundamental right of accused to speedy 
trial and to give necessary directions to- State 





(Aug) 1869 D . 


See Municipalities — U, 





Art.. 34 — P.. 
Nagar Mahapalika egen P0959), S. 112-A 


(Jul) 1237 
Industrial i ap cymen 
Stndi Order) Deg oà of 1940), S. 13-B 





(Jan) 65 A 

EE? So — See Payment of Bonus Act Ze of 

1965), S ' (Feb) 238 

Att: ei — See l 

KE Ibid, 21 ` (Aug) 1869 B 

' (2 Ibid, ei 136 ay) 855 

Art, ` 42 —° See Industrial Employment 
(Standing SE Act 0 of 1940), .S. 18-B 

J fan). 65 A 


43 — See 
"oi Industrial Employment (Standing ‘Order 
‘Act (20 of 1946), S. 18-B (Jan) Sa a 
(2) Payment of Bonus Act (21 of 19865)..S 


(Feb) "288 
——Art. 128 — See Punjab Excise: Act nen 
S. 31 . (Sep) 1550 A 


-——Art 193 ~~ See also 


(17 Interest Act (1889), S. 
(2) Land Acquisition Act (189 
Mar) 472 A 


Art., 133 — Plea not ened Ga High 





Court — Held Supreme Court was : justified mm 


not permitting appe taot to raise the. question 
once again before it - ( Mark: 551 D 


Art. 133 — Appeal on pare re -—— Plea 
raising not a pore question of bes — Pléa 
neither even faintly adumbrated written 
statement. nor’ agitated at . any stage before 
courts below — Such new plea, held could not 
be entertained . (May) OG 


Art, 188 — New pate — Point raised a 
pure question of law not involving any investi- 








gation of facts — Point was permitted to 


-(Jul) 1165 B 


Art. 133 — Appeal before Supreme ‘Court 
~~ New plea that co-operative bank is not do- 

ing banking business — Plea ‘contrary to ‘stand 
taken in writ petition before High Court — 
Leave to raise it refused (Jul) 1208 A 
At, 183 — Appeal by special: leave to 
Supreme Court — New plea — When can be 
allowed to be raised ' (Aug) 1809 B 


raise 











of rate of E for gee land — 
No error of principle: committed by High Court 
— No interference in appeal - 


Ant, 183: — Finding of fact. — Finding 





83 neither controverted before - : single Bench, nor 


before “Letters Patent Bench — Finding: could” 
not ES EE in Appeal under. „Art. 138 ` 
{Dec} 1987 A- 


(May) 852. D 
4), S , 23 


Art, 183 — Appeal under — Determination _ 


(äng) 1411 . 


K 


, . ‘Subject’ Index? A. 1. 


, Constitution of ‘India (contd.) ` =- 
—2.Art.".186 — See also . 


` 
A 


R VW Ibid, Art. 82 | “+ (May) 76E C 
‘= (2): Penal Code (1860), S. 300 `- dg 
` (8) Penal Code (1860), S. 324 - (Oct) 1703 


“: (4) Tenancy Laws — Kerala Land Reforms 
Act (1964), -S, 2 (5) _ (Sep) 157. E 
. 186 — Appéal against award of 
Labour Court directing reinstatement of work- 
men with full back wages — Leave lim ted 
only to grant of full back wages — -Questior as 
to relief of instatement is no more open to 
challenge (Jan) 75 A 
136 — Scope of jurisdiction of Supreme 
Court under — Award of Labour Court — 
When open to interference . . Jan) 75 B 
——-Art, 186 — Civil P. C. (5 of 1908), O. 41, 
R. 28 — Wrong order of remand by Figh 
Court .— Interference by Supreme Court urder 














Art. 186 Gan) 102 B 
——-Art. 186 —- Appeal by special leave — 
Concurrent findings of facts — Interference 
(Feb) oC D 
Art. 186-— Concurrent- findings of two 
courts below —° Interference by Supreme 
Court i (Feb) 366 


‘Art. 186 — Interference in appeal by «pe- 
cial leave — Scope (Apr) 596 
—-—Art. 136 — Appeal by special leave — 
Premature retirement — High Court quashing 
the order —- No manifest injustice caused by 
‘decision of High Court — No interference 


; $ r) 712. 
+_-Art, 136 — Concurrent finding of fact — 
No interference by Supreme Court 

SCENE l i (May) 845 B 


Arts. 186, 14 and 39-A — Civil P. C. & of 
1908), O. 33, R. 1 — Motor Vehicles Act Le of 
1939), S. 110-C — Grant of special . leave to 
appéal — Grounds for — High. Court decision 
holding pauper provisions in Order 33 of Civil 
P. C. applicable to proceedings ` before Cleims 





Tribunal — Decision affirmed and leave refesed 
— Hardships of indigent claimants referred. 
d ' _ (May) 855 


i LN H 





Art. 186 — Appeal against acquittal — In- 
terference: by Supreme Court in ‘appeal by spe- 
cia] leave’ _ (May) 874 
———Art: 186 — Appeal by special Jeave — Five 
out, of six accused acquitted by High Cour: ‘in 
appeal and sixth sentenced to 6 years’ R. I 

ee SÉ (Tun) 3114 
——--Art. 136 — Appeal by. Special Leave — 
When can be revoked | (Tul) 1144 
———Art. 136 — Procedure — Submissions -— 
Not necessary to.deal with all of them 
` A O - (Jul) 1178 A 
Art. 186 —' Concurrent findings of: lcwer 
Courts — Supreme Court normally does not 
interfere — Instance when interference celled 








H 





4-8-1972 (Bom), Reversed (Jul) 119. B 
Art. 136 — Appeal by special leave — Cri- 
minal appeal — Powers of Supreme Court . 
S o (Tul) 12385 A 


Art, 186 — Appeal by special’ leave — 


Criminal appeal — Supreme Court would not 
entertain appeal on question of fact 

. , ; (Ju) 1283 B 
—~——~Art. 1386. — Appeal against conviction 
under S. 9 (1), ium Act.— Error of law 
committed by High Court — Conviction and 
sentence set aside (Aug) E249 


u-Art..186 — Appeal by special leave ageinst 
acquittal — .Scope Ge interference. Cr. App. 217 
of 1971,. DL 47-11-1971. (Mad), Reyersed-| - 
tp We rae dë (Aug) 1284° A 


open — Non-mention of name of 


- = Suggestions for makin 


_ Essential ingredients (Aug) 
for. . Criminal Appeal. No.. 1347 of 1970, Di. 


` preme. Court whether can decline 


' vague, General 


R. 1979 Supreme ‘Court. ` 


Constitution of India (contd) > ~ 
-Art, 136 — Special leave appeal- 


+ 


? 





gainst 


‘acquittal at the instance of private ‘party — 
2. (Aug) 1284 B- 


Maintainable 
--—Art,' 186 — Appreciation of evidence — 
Concurrent : findings of fact — Interference, if 
accused in 
dying declaration — Effect ` ‘ (Aug). 1440 
Art. 186 — Appeal by special leave — In- 
terference by Supreme Court (Sep) 1567 B 
Art, 186 — Special leave in criminal cases 
— Court not impressed with the grounds urged 
before it — Held that the conviction being one 
under Section 302, I. P. C. the sentence award- 
ed, one of life imprisonment, was beyond inter- 
ference —- Treatment in “Jail — Directions 
l (Sep) 1595 
——Art, 186 — Special leave — Absence. of 
manifest .injustice or gross misappreciation or 
perversity in factual findings — On merits also 
no ground shown for intervention — Special 
leave pétition dismissed (Oct). 1666 B 


Art. 186 — Prevention of. Corruption Act 
(2 of 1947), Section 5 — Conviction under — 

















Accused very old man of 87 years and having 


already undergone. a few months rigorous im- 
prisonment Sentence reduced to period 
already served E (Oct) 1704. 

-—Art, 186 — Tribunals — Settlement Com- 
missions under I.-T. Act (1961} as amended by 
Taxation Laws (Amendment) Act Ié are Tri- 
bunals ` ` {Oct} 1725 D 


Art. 186 — Appeal against order of con- 
fiscation under Section 7 ke (b), Essential Com- 
modities- Act — Supreme: Court exercises the 
same power-as the trial court (Nov) 1767 B 
Art, 136 — -Appeals against convictions — 
Sentence — Reduction of (Nov) 1856 
Art. 136 :— Appeal arising out of réjection 
of claim under 5 110-B of Motor Vehicles Act 
. rovisions for im- 
mediate and adequate reliefs to dependents, 
made —- 1968: A. C. J. 918; Reversed ` 

i ES (Nov) 1862 B 
——-—Art,. 186 —. ADE ston for Special Leave 
=~ Grant of —. Conditions — Leave refused on 
ground that conditions. laid down in Art. 136 
were not satisfied (Nov) 1871 B 


Art, 186 — Power of Supreme Court te 
interfere l (Dec) 1895 B 
—Art, 141 — Judgment of Supreme Court 
proceeding on concession and‘ not on any 
analysis or examination of the relevant provisions 
— It is of no help as judicial precedent. (Prece- 
dent) . N (Mar) 451 C 
Art, 141 — ‘Law declared’ — Decision on 
question of sentence. — If can be regarded as 
binding precedent — Theory of precedent — 
1884 B 
Art.-148 (1) — Scope of the article — :Pre- 
sident can refer even questions of - fact —.Su- 
fo answer 
(Mar) 478 A 
Art. 143 (1) — Reference of Special Courts 
Bill 1978--— Whether Supreme Court should 
decline’ to answer on the ground of reference 
being of hypothetical or of speculative character 
- ` (Mach 478 B 
———Art, 143 (1) — Reference of. Special: Courts 
Bill 1978 — Whether Supreme Court should 
decline to. answer on ground of reference being 
and .of- an .omnibus character 


























Reference 





Art, 148 (1). — ‘Reference of Special Courts 
Bill. 1978 . — -Whether ‘Supreme. Court. 


- ’ (Mar) 478 C- 


_19 jurt > should. ` 
decline: Lo :answer on ground that ‘it’ encroaches: 
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upon . functions and privileges of Parliament 


E a D 
——— Art, 148 (1) — php ea of E 

Bill 1978 — Whether bus wo 
Art. 32 478 E 
Art. 143 (1) — Reference of Pieri Courts 
Bill 1978 — Whether Supreme Court should de- 
cline to answer on ground of futili ee 

F 


{M 

Art, 148 (1) — Reference of Special Courts’ 
Bill .1978 — Whether Supreme Court a 
decline to answer on ground that it raises 

purely political question (Mar). 478 G 
——Art. 143 (1) — Reference of Special Courts 
Bill 1978 — Whether Supreme Court should 
decline to answer same on ground of expediency 
and propriety (Mar) 478 H 


——Art. 143 (1) — Decision under advisory 
jurisdiction — Binding force (Mar) 478 N 
Art, 145 — Rules under — Supreme Court 
Rules oe. O. 21, R. 15 (1) (œ — P Validity een 
Criminal P. C., Section 384 — Vali 














visions are intra vires (May) 745 
Art. 145 (8) — Appeal High Courts. 
certificate under Articles 182 (1) and 188 ()— 


Plea for reference to Constitution Bench under 


Article 145 (8) — Resort to Art. 145 (8) — 
Not proper : (Dec) -1914 
-—Årt. 182 — See Ibid, Art. 
(Oct) 1678 
Art. 166 — See also Ibid, S. 311 
= Feb) 220 A 
—— Art, 168 — See Ibid, Art. 2 
tug) 1415 A 
Eed ee m a also ` 
p Thid, : ey) 499 A 
9) Civil S c © 1908), O. 22, R. 
kað 1393 


. 8) Fundamental Rules, R. 56 (i) (1) 


(Jan) 49'G 

(4) Municipalities Gg 
` Adhiniyam de S. 119-A (Apr) 592 E 
———Art, 226, 311 — Compulsory retirement — 
Plea of malice — Maintainability (Jan) 49 B 
Art. 226 — Allegation of mala fides — 
Burden of proof ` (Feb) 220 B 
Art. 226. — New pen — Plea of waiver 
whether can he raised for first time in writ peti- 
tion. Civil Mise. Writ No. 8788 of 1970. Di. 
95-1-1972 (All), Reversed (Apr) 621° A 
—— Arts. 296 and 32 — Writ jurisdiction —- 
Duty of Court (May) 765 B 
Art, 226 — Proceedings: under — ‘Orders 
that can be passed (Jun) 388 C 
Ant, 226 — Order in writ petition — Review 
af — Power as to — Limitations. AIR- 1968 
Manipur 74, Reversed - (Jun) 1047 
Art. 926 — Principles of natural justice — 
Violation of — wer of opportunity to show 
cause (Fun) 1117 A 
Art, 2926 — Res judicata in writ proceed- 
tn L. P. A. No. 108 of 1968, Di. 14-2-1969 
(Punt & Harj, Reversed (Aug 1828 A 
-Arts. 226, 809 — Administrative order — 
Member of I. A. S. — Seniority — Fixation of 
year of allotment — Discretionary 




















(Sep) 1596 A 
Arts. 226 and 811 — Adverse report in 
confidential roll — Non-consideration of expla- 


t — rect 
nation offered by servan Oct) 1622 B 


——Art. 226 ` — Delay and laches in challeng- 
ing notification under Section 6, Land Acquisi- 
tion Act (Oct) Kr D 
Art, 996 — Coffee Export Promotion . In- 
cece" G-A es Tiiganntinnation of — Pis- 


P. Nagar Mahapalika - 


S = India ee Ge Ai 
posal of ba sage stock of importe ic b 
public auction Coffee ‘Board — bicory ett. 
tion — SE ility — Rules governing Allot- 
ment of Imported Chicory to Actual uo 
(framed by Coffee Board on 7-12-1960), R. 
(Nov) 1785 
Art. 22 — Other remedy open — High 
Court houd be satisfied that the Ce statu- 
ad remedy is likely to be too dilatory or diffi- 
t to give reasonable quick relief 
(Dec) 1889 A 
——Art. 226 — Interim relief — Duty ` of 
High Court while granting relief during. investi- 
gation - pointed (Dec) 1889 B 
Arts. 226, 331 — Writ petition by Govern- 
ment servant against his reversion — Quashing 
of reversion on technical ground — Reinstate- 
ment — Second enquiry on merits — Permis- 
sible (Dec) 1928 
Art. 227 (Prior to 42nd Amendment) — 
Powers of High Court under Art. 227 —~- Can- 
not are gare ed by Section 146 of Criminal 
P. C. (Jan) 1 D 
oe gee — Effect of 42nd Amendment — 
Criminal P. C. @ of 1974), S. 897 (8) — Revi- 
sion Gg barred to High Court filed before 42nd 
ment barred under Section 897 (8), Cri- 
rina P. C. — Revision if can be treated as one 
under ` Se 227 (Feb) 381 


Art. 229 — Power of Chief Justice in the 














matter of “appointment” of personnel of Hi 
Court — Extent — Térm “appointment” — 
Scope of (Jan) 198 A 





Art. 285 — Control of High. Court over 
subordinate judiciary — Nature and extent of 
(Jan) 198 B 
——Arts. 295. an d 16 — U. P. Higher Judicial 
Service Rules (1958), Rr. 28, 90 — Confirmation 
— Determination of seniority. .W. P. No. 1283 
‘of 1976, D7- 12-12-1977. {AlD, Bearcat 
{Feb) 228 


——Art, 245 — 

WD Delhi, Hie Pradesh and Andaman 
and Neie) Islands Civil Service Rules 
(1965), R. 5 (8) (jul) 1186 A 
(2) Electricity Act (1910), S. 22-5 ` 
(Sep) 1459 C 
{8) Municipalities — Punjab Manipal Cor- 

poration Act (42 Ke 1976), S 
er 821 D 


Art. 245 — Retrospective operation of sta- 
tute — Rule of constitution as to — Duty of 
Court - (Apr). 592 D 
Art. 245 — Delegation of power by Legis- 
lature — There should be ‘ns dication of 
essential legislative power (Sep) 1475 B 
Art. 246 — See also Punjab Excise Act 
(1914), S. 81 , (Sep) 1550 B, C 
——Art. 246, Seventh Sch., List ITY, Entry 11-A 
— Whether Parliament has legislative ` compet- 
ence to enact Clause = of Special Courts Bill 
1978 (Mar) 478 I 
———-Art. 48, Tih Sch. List 1, Entry 77 — 
Whether SE has legi E competence 
to enact Clauses 6 and 10 of the Special 
Courts Bill 1978 (Mar) 478 











Art, 246, Sch. 7, List 1, Entry 97 — Sugar- 
cane Cess Validation) Act (1961), S. 8 — Sec- 
tion, though operating retrospectively, valid 

(Dec) 1972 B 








Art, 246 (4) — See Punjab Excise Act 
(1914), $. 81 Sep) 1550 A 
Ant, 248 — See Punjab Excise Act (1914), 
S, ae (Sep) 1550 A 

250, — See- E Land (Ceiling and 
Regulation) Act (1976), Pre (Aug) 1415 C 


JK 


‘Trust Properties) Act (1960), S . 7 


H 


-Snbject Index; A 1. 


Constitution of India :(contd.) 
——Art. 252 — See also Urban Land (Ceilng 
and SE ‘Act (1976), SC 

1415 C, E 


) 

Arts. 252, 168 — Urban ons (Ceiling end 
Regulation) Act (33 of 1976), Pre. — Act is aot 
ultra vires Parliament in relation to Andhra Fra- 
desh —~ Term ‘legislature’ in Article 252 (1) — 
Does not iach Governor —- W. P. Nos. 1684 
etc. of 1976, D/- 3-12-1976 (Andh yee oe A 
254 — See also -Sir Comet oy Ekra- 
him RE (Repealing CH Distribution A 
(Apr) 687 
——aArt, 254 — Repugnancy between law Se 








by State and Parliament — When may arisz 
(Jun) 39E A 
— Art, 254 — Beem -— Determination 
— Test (Jun} 89E D 
—— Art. 254 @) — See Limitation Act (1983), 
S. 29 (2) (Jun) 984 


965 — Imposition of . tax a Double 
taxation not prohibited (Feb) 321 A 
— Art. 277 — See Municipalities — Rajasthan 
Town sar sas aa Act (28 of wee A oe a 3, 


ae 





Proviso, C 246 B 
301 — See Ibid. 

(1) Art 1S (1) (g) (Sep) ae 

{2) Payment of Banis Act (21 of 1968), 3 b a 

——Art 802 — Ce Payment of Bonus Act 

(21 of 1965), S. (Feb) 233 
— 309 — See also 

(1) Ibid, Art. 226 ` (Sep) 1596 A 

(2) Civil Service Regulations, 1920. Art. 4 
(Oct) 1717 
Arts, 808, 162 ~— Mysore Government ter- 





vants (Seniority), Rules (1957), Rule 2, Cl. (a) — 

cers “appointed substantially in clear vacan- 
cies” —- Word “regularisation” does not còn- 
note permanence. W. P. No. 2807 of 1971 etc., 
DI 30-11-1976 (Kant), Reversed ` (Oct) 1576 


— Art. ae — See also 
16 


(1) Ibid, (Mar) 429, A D 
(Jan) 49 B; d oa) eps B 


k } Ibid, ES 226 
Fundamental Rules, R. 56 
(Jan) 48 € 


(4) ree ke Rules (1984), Chap. 

(Feb) geg A 
ie Ge — Compulsory retirement whether 
amounts to dismissal, removal or reduction 

(Jan) 192 © 








Arts. 811, 166 — Order of Chief Minister 
confirming a ‘public servant -—- en becomes 
operative ` (Feb) 22% A 

-Art, 311 — Promo ~ Punjab Police 


Service Balss (1959), Rules § (1) (i), Proviso (a) 
and 14 — Eligibility of Police Inspectors for 
promotion as Deputy Superintendents of Palice 
— Relaxation of Rule 6 in 1963 and 1965 and 
insertion of new Rule 14 on 28-1-1969 — Efect 
of, on promotions (Jun) 1934 


Art. 311 (1) — Removal from service by 
authority subordinate to that appointinga civil 
servant. ie of Bombay High Court (Mag. 
Bench) in, S. . No. 4260 of 1976, D/- 21-10- 
1976, eer (Dec 1312 
—Art. 311 (2) — Order terminating serv-ces 
of temporary servant — see held was not. by 
WE of punishment — SII (2) not hes 
. Civil Appeal No. ond of 1985, DI 18-8- 
1966 (All), Reversed (Apr) 384 
——Art. 319 (d) — Office of governor — No: an 
employment under the Government of Indi 





(Jun) 1109 
— Art. 820 — See J. & K. Ge (1956), 
S. 183 (2) (b) (Apr) 588 A 


Exercise of power 
emmy, Z 
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Constitution of India (contd.} 


Art, 391 — See Ibid, Art. 226 (Dec) "1923 
Art. 363 — Matsya Covenant, Art. XI — 
Rajasthan Covenant, Art. XII — Private proper- 
ties of ex-Ruler — Determination of — Suit in 
Civil Court — Maintainability (Jan) 126 A 
———Art. 368 — Matsya -Covenant, Art. XI — 

Rajasthan Covenant, Article XII Matsya 
Covenant’ s ‘hat sub by Rajasthan Covenant — 

Allegation that subsequently, suit arose out of 
agreement under Rajasthan Covenant and hence 
not hit by ‘Art. 363 —~ Not maintainable. AIR 
1969 Raj 52, ‘Affirmed . (Jan) 126 B 


——-Art. 363 — Matsya Covenant, Article KI — 
Government accepting certain items in inventory 
submitted by ex-Ruler as his private properties 
— Subsequently, informing that some of the 
items were not private properties — Held, 
action of Government did not amount to re- 
viewing earlier oe (Jan) 126 C 


Art 871-D (3) — Andhra Pradesh Ad- 
ministrative e Order, 1975, D/- 19-5-1975 
under — Applicability of order Phrase, 
“Civil Service of the State” in Clause (c) — 
Interpretation (Jan) 193 D 
S Ch, 7, List I, Entry 77 — See Ibid, Arti- 
cle 246 SE ar) 478 } 

~———-§ch. 7, D I, Entry 97 — 
De oh 1972 B 


Ki Ibid, Art. 246 . 
‘Punjab Excise Act (1914), S. ‘Gon 
—~—Sch. 7, List I, Entry 

desh. Palika (Centralised). Services Te (1966), 
R. 6 (2) (iii) 592 A 
-Ch MILL List I, Entry 18 — See Urban. 
Land (Ceiling and Regulation) Act (1976), Pre, 
(Aug) 1415 E 

—---Sch. 7, List II, Entry 52 — See 
med) Punjab Excise Act (1914), S. ai 


(Sep) 
(2) ao Cess Mere Act 
Act 88 of a ee 
och. 7, E 
Art, 246 (Mar) aTa I 
———Sch. 7, List TIT, Entry 27 — See Sir Currim- 
bhoy Ebrahim Baronetcy (Repealing and eee 
tion of Trust Properties) Act (1960), S. 

(Apr) KÉ A 
vn BCh. List III, Entry 41 — See Sir Cur- 
rimbhoy Ski Baronetcy (Repealing and Dis- 
tribution of Trust Properties) Act ren pe Se 


Constitution of J. & K. (1956), S. 133 GI (b) — 
Interpretation —- Civil services — Matters in res- 
E of .which Public Service Commission is te 
EES 1972 Lab IC 521 OS K), Re- 
versed (Apr) 586 A 


———§,_ 133 (2) (b) - — Public Service Commis- 
sion — Scope — Appointment of some of its 
members to constitute selection committee 
(Apr) 586 B 
Conservation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act (52 of 1974) 
See under Public Safety. 


Contempt of Courts Act (70 of 1971), S. 2 (b) 
— Disobedience of compromise decree or con- 
sent order —- Does not amount to contempt. 
Cri. Ori. No. 61 of 1977, Dj- 27-10-1978 (Delhi), 
Reversed (Sep) 1528 A 
Ss. 2 (b), 10 — Punishment for contempt — 
(Sep) 1528 B 

2 (b) — Complaint for offence under Sec- 
tion-420, I. P. C. Compounding —~ Acquittal 
on basis of undertakings — Breach of andes 
takings, held, amounted to disobedience 
of order of Court S (Sep) 1586 A 








P 
Leg 





mg, 


Gag 


"` "and + proviso . 
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Goa of ‘Courts en (contd ke a in 
S. 10 — See Ibid, S. 2 (b). (Sep) 1528 B. 





` =S. 12 (8) — Pdi limeni for contempt. of. 
Court — Sentence of imprisonment isan een, ` 


tion.. Cri. Appin. No. 68r. of 1972, Dj- 9-1- 1973 
` (Bom), SE sA ; 

Contract Act (9 of 1872), S. 2 (dd) See 
Tenancy Laws — Pepsu Tenancy and. Agricul- 
tural Lands Act (195), S 32-F RF: - (May) 843: 


10 — Tenders Zelle for running” restau- 
rant and snack bars at Air Port — Terms o 
contract —— Interpretation (Oct) 1628 A 


——Ss. 25, 31 and 82 — Agreement by - asses- ` 
By eid ton. ber younger son in- 


gee undertaking to 


the event of failure elder sọn to pay — Effect 


„S 31 — ” See Ibid, ` Wi 982 
9, 82 — See Ibid, S: E Jun) 982 
——Ss. 89 and 55 — Works contract —. Time 
mentioned as of essence of contract —- But con- 
tract .enforceable till completion of work or -its 
‘abandonment — Rescission of contract and con- 
sequent forfeiture of security deposit held pro- 

per within terms of contract. Appeal No. 534 
Be 1960, DI. 11-7-1968 (Bom), Reversed 


(Aug) 1839 
“S. 55 — See also Ibid, S. 89 Aug) 1839 


Ss. 55, 74 — Time whether essence of con- 
tract — Determination — Mode. : F. A. Nos. 488 
of 1961 and 245 of 1962, Di 10-9-1968 (Bom); 
Reversed . - (Apr) 720 
4 — See 
E Tbid, S.- 55-- (Apr) 720 
A. P. Essential: “Axticles Control. Rë- 
quisitioning (Temporary Powers) Act 
1958), (Sep) 1511 
ig 182, 183, 186 and. 188 — Appointment 
of agent — Three principals can er appoint 
one E Mar) 553 A 
188:— ‘See Ibid, S. 1827" (Mar) 553' A 


186 — See Ibid, S. 182 ar). A. 
. - ——S. 188 — See also ea S. 182. (Man) 553 A 
——S., 188 — Power of attorney - to. manage 
lands — Construction of deed, (Mar) 553 T 


; > CO-OPERATIVE SOGIETIES :- >- 
. Bombay Co-operative. ‘Societies Act: (7 of 1925), 


S. 25 (1) — See Co-operative Societies -—.. Guja- -- 


rat Co-operative ‘Societies: Act (1962). S. Op: Ci 
BS Een 1203 B 

Gujarat KE Societies "On of ` 
. 1962), Ss. 96 (1). 97-(2) and ena oss = Bombay 
Co-operative Societies Act (7 ot 1925). S. 25 (1) - 
‘thereto. — « lary SC dispute’. `. 
in Section 96 of 1961 Act and S. 
— Does not cover dispute by Palaces 

society’ challenging his removal on ground that 


.it was act of victimisation — Labour Court 
alone is competent to adjudicate upon it 
(Gul) 1203 B 


is 96 (1) — ‘Dispute touching the manage- 
ment of. the society’ within. 
Section 96 (1) — Dispute by discharged emplo- 


., yee of co-operative society claiming reliefs such 


-as reinstatement with back wages is rot suc 
dispute (Tul) 1203 Cc. 
S. 97. (1) — See Ibid, S. Ea (1) 

ral) 1908 B 


cf 166 - —, ~. See Ibid. S. 96 D. Gul), 


LEE ee of ‘1870 om. 


See’ -ufider--Court-fees ` and Suits. Gaet i z 


_ COURT-FEES: AND SUITS’ VALUATIONS. . 

“ACiourt-fees ‘Act: (T ‘of 1870), S. ‘7 (iv) = 
Tamil Nadi _Court-fees: and -Suits Valuation Act - 
CH of 1 955); Sg 98 — Civil PC ‘(4908), O. T 
TA — Syjt for. accounta — Valuation af 


Sep) 1536 B . 


(Jun) 982 


1925 a 
contemplation of ` 


1203 B, 


Ze St D ey ké 9 
we an 


- Court-fees ’ & Suits Valuations. — Core Act 


(contd.) 
relief. (Appeal No. 408 of 1972, D/- 22- 12- 
1978- (Mad), Reversed. forthe reason that esti- 


mate’ of relief. by: the ` plaintiff could - ‘not be -held 

to’ be! inadequate’ = Ouni 989 
—Tamil Nadu- Court-fees and ‘Suits 

Act (14 of 1955), S. op — See 

Suits Valuations — / Gourt-fees Act (1870), Sec- 

tion 7 (iv). (§ Jun) 989 


Criminal Law VOEE Act (46 of 1952) 
. See under Public Safety. 


Criminal Procedure Code (5 o SL 
.—_—— 5S, 6 — See Ad. S. 195 ZS d May) ER) 
-——§, 146 — See See also Constitution . of India, 


Art. | 227 (Jan) 1 D 
~.—-Ss. 146,-485 and 489 — Finding of Civil 
Court regarding possession in reference under 
Section 146 No scope for interference by 
High Court under Sections. 485 and 439,. Crimi- 
nal Revn. No. 765 of 1976, D- 10-1- 1977 (Pat), 
Reversed — (Jan) 1 C 


-—§, 146 GB) and (1D) — Finding of Civil 
Court — Finalitv of ` an) 1 A 
——Ss. 146 H 435 and 439 — Order under 
Section 146 (1B) in conformity with decision of 
Civil Court — Not open to aes ean 
Sections 435, 439 (Jan) 
——S, 162 — See Evidence Act ee ); 


l Feb) 400 é T 
cb, Gier Si Proviso — See eyed Act 
(1872), S (Feb) 400 B 
iech, ` joo — See Ibid, e 195 (1) ei 


May) 777 
———S. 173 —.See also Ibid, S. 195 i d = 
May) 7 
——Ss, 178, 190 — | Cognizance ot offence by 
Magistrate — Further investigation by police — 
‘Not barred — AIR 1969 Cal 316 = AIR 1951 ` 


Raj oe and a 970 (Dun & Ha: 
(FB), Overruled o joy) 1791-B 
——§.. 190 — See i 

W Ibid, S 178 N E 1791 B 

2) Ibid, S. 195 (1) (b) i ay) TTT 
. —Ss. 195 (1) (b); 178; 169; 190 and 6 — Ex- 
pression- “in relation to any roceeding” in Sec- 
tion- 195. (1) (b),.meaning of -= Taking of 


cognizance of .offence.:by a Magistrate under 
- Section 190, whether a. eee, a for 
him to be regarded ‘as a “Court. Cri. a 
No. 1006 of -1970, Gg KEN Ok 
versed; AIR: 1984 Mad 175;. AIR 1917. 
593; ATR 1921 Pat 302 and AIR 1948 Lah 184 





_ (FB), Overru ay) 777 
S. 195 (1) (ce) — “Of any offence decoribed 
in Section 468" — Meaning of — Offence 


under Section 466, Penal Code whether comes 
‘under Section 195 (1) (ce). AIR 1971 SC 1708, 
Overruled; oe Revn.: SE 709 bar A 
1-2-1972 IM. P.), Revers 
Ss. 195 (1) (c) and ech e — 

criminal conspiracy committed during ~prepara- ` 
tion of paper book for appeal to Supreme : 
— Section 195 (4) held not attracted’ — Com- 
plaint under Section 196-A (2) necessary — Cri. 
R. No. 709 of 1971, D/- 1-2-1972 (M. P.) Be- -. 
Ve l . (Mar) 437 B- 


( J- — See. ‘ 

Wi thid. S. 195 mt c) - Dei 437 B 

2 Sea Customs het hen. S 187-A 
(Sep) 1 1526 j 


SES e 288, : 289° —. "Conspiracies whether sepa- 
. ratėor one’ —:. Determination -© ; 
(Nov) 1791 A 


eS. Zog EE ‘hid, : S. 233 


(Nov) irar A 


‘ Court-fees and . J 


Court — 


Subject Index, £. I 8 1979- Supreme Court ` R 17 


mer ag C. (1898) (contd.) 

gem 

:Once charze 
it or 


passed 


. stituted complaint.— Procedure = 
is framed Magistrate . cannot cancel - 
charge accused — Order of discharge 
after -framing of charge is illegal 


§. 254'— See Ibid, S: 258 
——S. 258 — See Ibid, S. 253 (Jan) 4A 
——-S. 887 — See Evidence Act (1872), S. 138 

Mar) 569 A 


——5. 369 -— See LS Ibid, S. 489 

(Dec) 1895 A 
—~—Ss. 869, 424, 480 and 561-A — Hih 
Court has no power to. review its CA 
(1978) 89 Cut LT 915, Reversed (an 37 
——-§, 403 — See Ibid, S. -439 Ja EE 
—~—S§. 428 — See: Evidence Act Ges SE 


——S. 424 — See Ibid, 869 CP A an) 8 
480 — Sce Ibid; S: 900 (Jan) 3 





(Jan) 94 A 


E 


(1) Ibid, E 146 (Jan) 1 C 

(2) I Ibid S. 146 (1B) (jan) 1 B 
wh, 439 — See also 

3 Ibid, S. 146 Gan 1 C 

Ibid, S. 146 (1B) (Jan) 1 B 

———Ss. 489 and 403 — Revision against illegal 
order of discharge —- Even assuming it to. 
order of acquittal High Court has power to 
interfere and order retrial — Section 403 is no - 
bar (Jan) 94 B 


439 E with Sec. 435 —" noes 
by High Court in exercise of revisional pov-er 
Sco Cri. Revn. Nos. 188, 190, 192 of 
1968, "D 9-12- 1970 (Orissa), Reversed 
_ (Apr) €83 
EH 439 and 869 — Second revision befere 
High Court to review its order in’ earlier revi- 
sion not maintainable. 1972 Cri LJ 1585 (Raj), 
Reversed 
—-§, 476 — Prosecution for offence referred 
to in. Sec. 195 (c) — Finding regarding exact 
offence committed is required — = Absence of 
nding — Order filing complaint - cannot 
supported in law Oct) 1760 
——Ss, 499, 514 — Scope of Section 499 — 
Undertaking’ of surety to secure attendance of 
accused is quite independent of 
iven by accused to. appear before Court. 


939 All 682 and AIR 1309 Cal 309, Overru.ed — 


(Sep) -1298 
8. 514 — See méi, S. 499 (Sep) 1498 
——S. 517 — Death on account of -gun-snot 
injury —- Acquittal on ground of  self-defeace 
— Gun, held, could not be said to have been 
used in: commission of any- offence 


(Nov) 182g A 
——§, 517 — GH ae te = Discre- 


_tion as to — e of restoration —+. 
Departure from — permissible. Cr. R P. 
No. 892 of 1972, i th “1972 (er), Enea 
—S. 561-A — See Ibid, S. 369 (Jan) 87 


Criminal Procedure Code. (2 of 1974), S. Ee 
- Whether Code overrules provisions of H 
Children Act (1974), (1979) 81. Pun IR 244, 
Reversed (Noy) 1£39 
=S. 125 — See alo Ibid, D 484 


ance — Neglect. Si i usband — of. 
lication No. .1879 of 1975, Dy- 20-10-1975 
om), Reversed . (Feb) S62 B 
125 —- Order under Section 125 Oe 
granting of maintenance — Whether subsequsnt 
, €o-habitation ‘or. compromise a valid ` 


1979. (S. C.) Indèxes/2 ` 


L A m 


53, 254 and- 258 —— Warrant icase. i 


(Jan) 94 A` 


(Dec) 1895 A - 


undertak. ng 
ATR D 


` ——S. 235 (2) _— 
under. S. 802, 


ae fence ` _. 


Criminal- P;.C. E (contd.) - KS 
to ‘execution order... AIR. 
515, a Andh. LT (Cri), 244, AIR 1931: Rang 


. 89, Overruled . (Mar).442 


——--§. 125 (1), Expln. (b) — Divorced wife. 
has a right to claim maintenance allowance 
Cri. Appla; No. 1379 of 1975, DI- 20-10-1975 
(Bom), Reversed . (Feb) 362 A. 


5. 125 (4) — No allowance if parties are 
living E by mutual ` consent 


(Feb) 862 C 
——S. 127 — Ibid, S: 484 


(Feb). 381 C . 
——S. 127 (8) (b) — Claim for maintenance 
by Muslim divorced wife '— Payment of. mehar 


money —- When | absolves husband 
7 (Feb) 362 


———§s,. 188 and 138 — Final order Geen be- 
7 ford scope of conditional order — Modification, 
eld, necessary. Crl. pera No. 176-R of 1971, 
D/- 15-1-1973 (oni & Har), Partly Ser 
oe) ‘188 — See Ibid, S. 188 Jan) 148 
———-S. 154 — Information about commission of 
cognizable GE — Inordinate delay in re- 
ee of F. R. — Prosecution story: ren- 
ered KE Cl ` Appeal No. 1492 of 
1970, D/- 2/4-12-1972 (Bom), Reversed. 


„gan 185 C 
——5S. 161 — See also Ibid, S. 194 
(Nov) 1831 C 
S. 161 — one i Statements — De- 
lay in — Effect of — Duty of Investigator. 
Cri. Appeal. No. 1492 of 1970, Dj- 2/4-12-1972 
(Bom), Reversed (Jan) 
. 162 — See. also Evidence Act ` 
5. 32 (Jul) 1178 D 


—S. 162 — Evidence Act (1 of 1872), S. 8 

— Statement to Police — Omission in — Effect 
(Jul) 1984 

S. 167 — To any Magistrate Bas juris- 





‘diction or not — Special Judge under Criminal 


Law (Amendment) Act. 1952, can exercise 
power of Magistrate under Section 167. Crimi- 
nal P. C. 1977 Cri LJ 1018 (Mad), Reversed 


: (Aug) 1255 
———Ss. 167, 209 and 309 — Objects of — 
Practice of ‘detention for considerable period 


without commencement of trial deprecated 


j (Sep) 1518 
cc, Ba of Proviso — See Constitution = 
India, (Aug) 1877,A 


= MOT Ten Proviso — Duty of Magisrate 


{Aug}. 1377 B 

——S. 198 — See Ibid, e 319 Feb) 339 
—— Ss. 194, 181 —- F. I. R. or ‘statement to - 

police (Nov). 1831 G 


s 197 — Sanction to. prosecute — Stage | 


at which question of sanction can be raised 


(Nov) 1841 A 
<S. 197 (OU — Applicability — Words “any 


_ offence alleged to have been committed by him 





while acting or purporting to act in the ds. 
charge of his. official duty”, interpretation of ` 
ov) 1841 B 

——S. 199 (2) — See Penal Code ( a Sec- 
tion 21 Gë (Jun) 898 E 

S. 209 — See 

(1) Ibid, Ss 187 (Sep) 1518 
(2) Tid, . 819 (Feb) 339 


S, a. — Question regarding discharge — 
Determination of —— Test -and duty of Court i 
_ (Feb) 388 
Construction — 
ee Gei P SE — Imposition of oe 
-——- Duty o y pad pe erer : 
ed indicated (Jun) 916.0. 


1980.. Mad ! 


ence - 
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Criminal P. C, (1974) (contd.) 
—-—+S. 804 — See Constitution of India, Arti- 
cle 21 (Aug) 1869 B 


-—S. 809 — See also Ibid, S. 167 
KR (Sep) 1518 


——S. 309 — Desirability of expeditious trial 
emphasised (Aug) 1869.C 
—-—Ss, 318, 354 — Charge ‘under S. 471, 
I. P. C. — Merely because explanation given by 
accused is not convincing no adverse inference 
can be drawn against detence (Sep) 1506 B 
——S§s, 318 and 878 — Circumstance against 
accused not put to him in his statement under 
Section 313 — Prosecution cannot be permitted 
to rely on that circumstance in order to convict 
him particularly after his acquittal by trial 
Court _ (Sep) 1586 B 
Ee, 319, 198 and 208 — Power under Sec- 
tion 319 to proceed against other persons ap- 
pearing te be guilty of offence — Sessions 
Court if can add such a person as an accused 
in absence of any committal order against him. 
1977 Cri LJ 415 (Andh Pra), 


(Feb) 888 
m5. 3854 — See also 
(13 Ibid, S. 818 (Sep) 1506 B 
(2) Ibid, S. $78 (Jan) 185 As 
(Aug) 1324: 
(Sep) 1566 A 

(8) Evidence Act (1872), S. $ 
l (May) 826 R 
(4) Penal Code (1860), S. 161 
a (Aug) 1408 B 


=S. 854 — Defence taken by one accused — 


Use of, Gam éo-accused (May) 826 G 





—§. 354 — Criminal — Appreciation of 
Evidence —- Obligation on prosecution to ex- 
plain injuries on accused — When obligation 
arises —— Two conditions (jun) 1010 
mS. 854 — Appreciation_of evidence — Twa 
inconsistent one oF 


statements by witness at 
ibili 


two stages — ibility (Aug) 1408 A 
——§. 354 (8) — See Penal Code (1860), Sec 
tion 802 © May) 871 

(Jun) 916 i B; 


ch | 
-——-§, 857 — See Penal Code (1860), E TE ' 


177 
=——S. 360 — See also U. P. Children 
(1952), S. 80 (Sep) 1578 
S. 860 — Release of offender on probation. 


emeng 





Crl. Appeal No. 189 of 1975, 'D/- 22-3-1978 
(Punj & Har), Reversed {Apr) 680 
BR 860 — Accused below 2] years convict- 


ed under S. 411, I. P. C. He is entitled to 
benefit of mandatory provisions of S. 860 


(Jun) 1048 
——S. 861 — See Penal Code (1860), S. 802 
(Jun) 964 


——§. 878 — See also 
K Ibid, S. 818 (Sep) 1566 B 
2) Ibid, S. 386 (Jan) 22 B 
—~—§s, 378, 354 — Ap against acquittal 
— Re-assessment of evidence -— Permissibility 


=— Prosécution story, redolent of doubt — Con- 
viction — Justification. Crl. Appeal No. 149% 
of 1970, DI 2/4-12-1972 (Bom), Reversed 
(Jan) 185 A 
Ss; 3878, 354 — Appeal against acquittal — 
Appreciation of Evidence —- Two views possible 
— High Court takirig another view is no ground 
to reverse judgment of acquittal (Aug) 1324 
Ss: 378 and 854 — View taken by lower 
court not perverse but borne out by evidence 
on record and reasonably possible — Hi 
Court ought not to reverse order of acquittal by 
taking different view. Decision of Gujarat 
wer ta r Gey) (ECO A 


The -s— 





Criminal P. C. (1974) (éontd,) D 

Art, 145 (May) 745 
—-—Ss, 384, 386 — Appeal against conviction 
to High Court — Duty of High Court 





(jun) 1042 G 

——-S. 884 — Dismissal of appeal in limine — 

Propriety ` 3 (Oct) 1706 B 
——§, 386 — See 





(1) Ibid, S. 884 un) 1042 G 
(2) Constitution of India, Art. ig 
; _ (Aug) 1284 A 
-—+-Ss. 386, 378 —: Appeal against acquittal — 
Reason given by trial court for acquittal found 
totally unsustainable — High Court justified in 
setting aside acquittal (Jan) 22 B 
——S. 386 — Appeal against acquittal — Ap- 
preciation of evidence — Two views of evidence 
possible — Interferénce by High Court 





(Feb) 887 
. S$. 388 — Appeal from acquittal — Powers 
of Appellate Court (Feb): 391 C 


Gol, 386 —> Appeal against acquittal — 
Scope of powers of High Court in eg te acs 
cquittal (Jul) 1188 A 
+S. 886 — Appeal from acquittal — 
Powers of High Court, Decision of Mysore 
High Court, Reversed (Sép) 1533 
eS. 386 — Appeal from acquittal — Inter- 
ference by High Court — Propriety: Gujarat 


High Court decision Reversed (Oct) .1758 
==—S. 388 +- Appeal against acquittal = 
Powers of High Court — Nature 

| (Nov) 1782 
——S. 394 — Appeal against Rie — Death of 


ei pending appeal — Appeal does not 
abate (Aug) 1266 A 
—=—S. 394 (2), Proviso == Criminal Law 
Amendment Act (46 of 1952), S. 9 — Appeal 
against conviction and sentence of imprisonment 
and fine — Death of appéllant pending appeal 
— Application by near ielatives, for leave to 
continue appeal, granted —= Case governéd by 


Section $94 EI (Mar) 451 A 
——S. 397 (8) —~ See also Constitution of 
India, Art. 227 i (Feb) 881 B 


~S. 397 (3) —- Sessions Judge réfused to 
interfere with the order of Magistrate — Bar 
of Sec, 397 (8) is attracted. 1978 Recent Laws 
1 (Punj & Har), Revérsed (Feb) 881 A. 
e, 406 — Grounds to transfer cases — 
Test (Mar) 468 
nä, 406 — Transfer of case — When can 
be effected (Oct) 1720 
=~-§s, 436, 487 — Pre-trial release — Should 
be ae in appropriate Gdses; op personal 
bond of accused without sureties and without 
any monetary obligation (Aug) 1360 A 
——--S. 437 — See Ibid, S. 486 {Aug) 1860 A 
S, 456 (2) — “While disposing of the aps 
peal, reference or revision” — Meaning of — 
Whether limitation of 30 days applies to Court 
of appeal etc. Cri. Mise. Main No. 118 of 
1975, DJ- 25-9-1975 (Delhi), Reversed | 
(Mar) 448 


——§. 482 — “To prevent abuse of the process 
of any Court” — Dispute purely of civil nature 
— Criminal proceedings initiated — It is an 
abuse of the pracen of the Court — Criminal 
proceedings liable to be quashed. _ 1977 Cri 
LJ NOC 205 (All), Rever _ (May) 850 
——5Ss. 484 (2) b), 125, 127 — Order of main- 
fenance under Section 488 of old Code — 
Must be deemed to be made under Section 125 








after coming into force of new Code. 1978 
Recent Laws I (Punj & Har), Reversed | 
(Feb) 381 G 
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Customs Act (52 of Soe S. 15 d b) fas 
amended by Act (20 of .1966)) — ether re- 
quirement of amended Section 15 can be i- 
nored on ground that goods were imported b2- 
fore it came into force (Apr) 6"5 


mD, 185 — See Penal Code (1860), S. 120-B 
(Sep) 1537 

S. 185 (a) and (b) — Defence of Incia 
Rules (1962), R. 126-P (2) (ii) and (iv) — Con- 
viction of appellant (a seryant) under the above 
three counts — Substantive sentence of 9 
months’ R. I. and a-fine of Rs. 1,000 on each 
of the counts — Appeal to S. C. urging ‘redc- 
tion of sentence to period already undergone — 
Substantive sentence reduced to 6 months’ R.L 





(Aug) 1279" 
—s. 186 — See Penal Code (1860), S” 120-B 
(Sep) 1537 


Deed — Construction — See 
(1) Contract Act ee S. 10 (Oct) 1628 A 
(2) Tenancy Laws -—- Bihar Tenancy Zet 

(1885), S. 22 "e (Dec) 1957 

Defence CH India Act (51 of 1962), S. 1 (3) — 

See Ibid, (Aug) 127] B 

H SE — ` Defence of India Gre 

Rules (1963), R. 126-P H ) i) — Hee D 

Offenders Act (20 of. 1958 18, 4 and 6 

~= Bar under §, 43 =- Bir of’ Ss. 3, 4 

and 6 of Probation of Offenders Act, being Im- 

consistent with provisions of R. 126-P (2) Ci), 

[ Rules, cannot be invoked in view of S. 48 
of DL Act. Cri, Appeal No. 17 of 1969, Dj- 

SE det? Ce 

H 1 (8) — ee of TA 

ders Act "wi d, Deel Ss. 8, 4 and 6 — Exp 

of D. I. Act — Conviction under R. (oe D 

(ii) of D. I. Rules -— Penalty or punishment 

acer iad therefor imposed while the Act was 
in Force — Benefit of Sections 8, 4 and @ 

of Probation of Offenders Act cannot 

voked in view of bar contained in Section 48 

of D I. Act (Aug) 1271 B 

Defence of India (Amendment) Rules (1963), 

R. ae 2) (ii) — See Defence of India Act 

(1962), S : (Aug) 1271 A 

Defence of GE? Rules (1962), R 126P (2) ii) 

and (iv) — See Customs Act (1962), a Tee a 


Delhi Higher Judicial Service Riles, (1970), R. @ 


(8) ~~ See Constitution of India 


Delhi, Himachal Pradesh ` 
Nicobar Islands Civil .Service Rules 
R. 5 (3) — Power under conferred on Cent-al 
Government to a appoint persons by direct trams- 
fer is not unguide (Jul) 1186 A 


(Dec) 1990 
“and Andaman and 


~R, 29 — Classification of employees in the - 


service between persons appointed by transferto 
the service and direct recruits and promotees 
for purpose of seniority is reasonable 

(Jul) 1186 B 
Delhi Rent Control Act (59 of 1958) 

See under Houses and Rents. 

Displaced Persons (Compensation Gë Rehabili-a- 
tion) Act (44 of 1954), S. 10 — See ‘ae 
tion of Evacuee Property Act (1950), S 

(Aug) 1898 B 


8. 12 — See Administration of 

Property Act (1950), S. 56 (Aug) 1328 B 
S. 19 — Dis placed Persons EE 

and Rehabilitation? Rules (1854), 102 — 








Allotment of land to refugee from West Pazi- ` 


stan, and delivery of hoer don — Same land 
allotted subsequently another person by 
Managing Officer, Sihoni notice to respondent 
— Order was in flagrant violation of Section 19 


(Aug) 1271 A. 


be im- . 


(1965), 


Evactee. 


Displaced Persons (Compensation & Rehabilite 
tion) Act GE 
and Rule 102 could not be ge 
Oc 
——. 83 ~~: Sea Constitution of India, Art. 226 


(Aug) 1828 A 
Displaced ‘Persons (Compensation: and Re- 
habilitation) Rules (1955), R. 49 ~ See Ad- 
CR of Evacuee Property Act (1950), 
S. Aug) 1828 B 
—— dëi 69 — See E of Evacuee 
a Act (1950), S. 56 (Aug) 1328 B 
. 102 — See Displaced Persons CC 
SE and Rehabilitation) Act (1954), S e 


Drugs e EE Act (23 of 1940), S 18 — 
See Ibid, 27 (M ar) 564 A 
—— $. SE ~- Sending of ampia by Inspector 
direct to Director Central Drugs Laboratory — 
Permissibility (Apr) 727 A 
——Ss, 27 and 18 — Inte E of Sec, 27 
— Mere possession not made punishable under 
the Act. Cr, Appin. 774 of 1972, DI 12-2-1973 
(Bom), Reyers (Mar) 564 A 
a 27 —- Sentence — Accused sentenced to 
R T. of one month and fine of Rs. 500 — 
Neither trial court, nor appellate court giving 
any reasons for such sentence — Held, sentence 
however, colg not be reduced to one of fine 
only (Apr) 727 B 
Ze 28 — Sentence — Accused a young 
man from respectable family making a very 
candid confession in pleading guilty — Deter- 
rent sentence, held was uncalled for 

ar) 564 B 


(M 
Easements Act (5 of 1882), S. 52 —- See Mines 
and re ee and Pere) Act 
e 





(1957), S (Oct) 1669 B 
E aig Urban Rent Restriction Act (8 of 
See under Houses and Rents. 
e Ge 
—Kerala University Act (l4 1957), Sec- 


tion 19 — Ordinance 88 (4) pees under — 
Powers of Vice-Chancellor on appeal — He can 
reinstate dismissed ‘teacher. 1973 Ker LT 634, 
Reversed (Jan) 52 B 
S. 19 — Ordinance 88 (4) framed under — 
Vires of — Ordinance 33 a is, violative of Arti- 
T Li abe (1) of Constitution India. 1978 Ker 





Reversed (Jan) 52 G 
19 (j) —- Ordinance 83 framed under — 
“Conditions of Service” — Scope of — The ex- 


pression covers power to take disciplinary action 
-— Right of appeal under Ordinance 88 9 is 
valid (Jan) 52 A 
—Kerala Education Rules (1959), Chap. VI, 
R. 12 (iii) — See Constitution of India, Art. 30 


Ja n) 83 
oe Pradesh Prathamik, Middle School 
Tatha Madhymik Shiksha athya Pustakon 


a erat Vyavastha) Adhiniyam (13 of 1973), 


Ss. 2 (d, 3 d and 5 — Nationalisation of text 
book anufactured by the State —- Conditions 
Se for validity — Requirements as to 
Books os of syllabi before prescription of text 
ooks (Fun) 888 A 
. 2 (d) — Syllabus — Meaning 

(Jun) 888 B 

——S. 3 — See Ibid, S. 2 (d) Kl 888 A 
——S. 4 — See Ibid, 2 (d) (Jun) 888 A 
—-S. 5 — See. Ibid, S 2 (d) (Jun) 888 A 
_—Uttar Fe tak Intermediate rae Act 
(2 of ee a . 16-G (7) — See Civil C. 


(1908), S. 9 | (jul) 1247 





20` 
Electricity Act (8 of 1910), S. 22, Sch. VI — 


(Electricity Supply) Act (54 of 1948), Ss. .18 and - 


26 Second Proviso — Obligation of State Elec- 
tricity: Board to supply electricity to consumer 
under Sections 18 and 26 —- Does not arise in 


absence of averment that distribution mains in’ 


the area had been laid by the Board 

(Sep) 1459 A 
$9. 22-B and 28 — U, P Electricity (Regu- 
Jation of Supply, Distribution, Consumption and 
Use) Order under S. 22-B, DL 19-9-1977, Cl. VI 
(a) (i), First Proviso — Proviso is not ultra vires 
Section 22-B for empowering State Government 
to direct Electricity Board to effect 100. per 
cent cut in supply to industrial customer having 
its own source of generation of energy enabling 
him to get 50 per cent of its energy require- 
ment. 1978 All LJ (NOC) 56, Reversed 

i (Sep) 1459 B 

22-B — U. P. Electricity (Regulation of 
Distribution, 


aS, 
Supply, Consumption and Use) 


Order, under dated -19-9-1977 — Implied re, 


peal of subordinate legislation like e 

order — Power as to, declaration of does 
reside in Court _ (Sep) 1459 G 
- ——§, 28 — See Ibid, S. 22-B (Sep) 1459 B 
Electricity (Supply) Act (54 of 1948), S. 18 — 
See Electricity Act (1910), 5. 22 (Sep) 1459 A 


——S§, 26, Second Proviso — See Electricity Act 


(1910), S. 22 (Sep) 1459 A 

——-§, 79 (c) — See Industrial Employment 

(Standing Orders) Act (20 of 1946), S. 13-B 
(Jan) 65 A 


Employees Provident Fund and Miscellaneous 
Provisions Act (19 of 1952), S. 14-B — Power 
under Section 14-B to impose-damages is not 
unguided (Nov) 1808 A 


—_—.§, 14-B — Damages imposable under Sec- 
tion 14-B — Are penal. in nature 

l : (Nov) .1803 B 
— §, 14 


tion 14-B belong to Employees Provident Fund 
and not general revenue of State 
' (Nov) 1808 C 
Employees’? State Insurance Act (34 of 1948), 
S. 72 — Object of S © (fed 1211 A 
——S§. 97 (1) — Regulations under, Regn. 97 — 
Employers’ right to make deduction from em- 
ployees’ sick leave wages when can be exercised 
ul) 1211 B 
Employees’ State Insurance (General) Regulations 
(1930), Regn. 97 — See Employees 
Insurance Act (1948), S. 97 (1) 


Essential Commodities Act (10 of 1955). S. 2 (a) 
vii) —- Gujarat Essential Articles Dealers” Re- 
gulation Order (1971), Sch. 1, Entry 13 — Ex- 
pression “paper” — Exercise books are also 
covered by the expression — They can ‘be’ con- 
fiscated for violation of Regulation order 
(Jan) 180 
———S. 3 (6) — Iron and Steel Control Order, 
1956, Cl. 15 (i) — Fixation of maximum selling 
prices of various categories of iron and steel in- 
cluding black plain iron sheets — Notification 
of dee SE ane rates — norte 
` ment of layi ore Parliament —— Directory 
Wë Gud 1149 
8. "d (1) (b), Proviso —. Discretion, in suit- 
able cases, not to order confiscation — Ilustra- 
tive case — Judgment of Punj. & Har.' High 
Court, DJ- 24-3-1972, Reversed (Nov) 1767 A 
Evidence: Act (1 -of. 1872), S. 3.— See- also 
C (1) Ibid, S. 9 geg i . > 
f iminal P, C. (1974), S 1627- 0 o > ; 
(2) Criminal P: ©, Q979, S- 18 A vm 





B -- Damages awarded under Sec- 


State ` 
(Jul) 1211 B- 


(Jul) 1327 A 
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Evidence Act (contd 
(GO) Criminal D. 
(4) Penal Code (1860), S. 120-B (Sep) 1537 
(5) Penal Code (1860), Ss. 299-800, Thirdly ' 


(6) Pena] Code (45 of 1860), S. 800 


(N 

(7) Penal Code (1860), S. 8302 (Dec) 1949 D 
Ri Penal Code (1860), S. 324 (Sep) 1510 
9) Penal Code (1860), S. 876 

(Jul) 1194 A, B 
——S. 3 — Relevant fact — Proof — Murder 
case — Some witnesses stating that - they saw 
accused firing gun and also heard from other 


persons immediately after occurrence that ac 
cused was assailant —- Held, their evidence is 
admissible (Jan) 22 A 


-——S. 3 — Appreciation of evidence — Evi- 
dence CS 


witess (labour boy) — Merely because witness 
was labourer it could not said that he had 
no sense of time an) 185 D 





. 3 — Trap witness — Evidence of — 
Corroboration if necessary (Feb) 400 A 
S. 8 — Documentary evidence — Land ac- 
quisition cases — Non-examination of vendees 
or persons attesting sales —- Mere statement of 
sale inadmissible —- Cannot be relied on 
(Mar) 472 B 
S. 3 — Appreciation of evidence — Mur- 
der trial Solitary eye-witess disclosing as- 
sailant’s name at belated stage — Conviction, 
held not proper. Decision of Bombay H. C., 
Reversed (Apr) 697. 
S. 8 — Appreciation of evidence — Inter- 
ested witness — Credibility (Apr) 702 A 
$ — Circumstantial evidence — Suff- 
ciency of to prove guilt (May) 826 B 
3 — Appreciation of evidence —. Coer- 
cion — Proof (May} 845 C 
——S. 3 — Burden ef proof. — Burden is 
always on prosecution to establish ai Sere reason. 
able doubt all ingredients of ence witb 
which person accused is charged — Witness 








H 
rraza 











. very much interested in disclaiming authorship 


of signature — ever from word of witness ne 
evidence atall toshow that purported signatures 
were not in his handwriting —- High Gourt, 
held. error in relying on word of witness an 

giving benefit of doubt to witness rather than 
to accused. Criminal Appeal No. 892 of 1976, 
DL 31-1-1972 (Guj), Reversed. (Jun) 1012 
——S. 8 — Murder. trial — Evidence — Ap- 
preciation (Jun) 1019 D 
.—-§, 3 ~— Appreciation’ of. evidence —- Crj- 








minal case — Medical evidence.. (Jun) 1116 B 
S. 3 — Accomplice evidence — Cannot 
accepted without corroboration (Jul) 1127 B 


—— Ss. 3, 114, Ilus. et — Appreciation of evi- 
dence — Criminal trial — Non-examination 
witnésses who were not eye-witnesses — Held 
did not affect the prosecution case 
| | (Jul) 1173 B 
— Ss. 8, 118 — Child witness — Criminal trial 
— Versión of incident truthful — Courts held 
justified in believing in his evidence 








(Jul) 1173 C 

S. 3 :— Mere opinion of witness based on 
guess-work as to condition of goods — Not ac- 
‘ceptable ` i rr" (fu 1225 A 
——S. 3 — Appreciation of evidence — Aug, `. 
tioner. of Govt. ‘goods stdting after three years 


that goods sold looked: new: — De" formed his’ 


“pression op superficial examination — His im- 


C. (1974), S. 354- (Jul) 10107 


time of recording statement of ` 


“at 


4 


A 


. - Evidence. Act. (contd:) - ee ae $ 
: pression unaided ' by - record was, not. acceptable 


ul) 1225 B - 


——S. 3 — Credibility of. witnesses —- Enmity , 
. =~ Not a sufficient. ground for rejecting testimony 
| ` via Ate. pp det, A 
=S. 3 — Child witness — Boy of 13 yeare 
from rural area with mature understanding —~ 
Cannot be treated as a child witness 
(Aug) 1347 D 
———S. 3 — Criminal trials — Appreciation of 
evidence . (Aug) 1382 G 
Ss. 8, 32 — Appreciation of evidence — 
Murder case — Evidence relatives present 
when deceased was being attacked cannot be 
discarded simply because evidence of others 
who came later was not recorded 





a 


(Aug) 1433 A 
—~-—§, 3 — Hostile witness — Murder case — 
Witness supporting prosecution case against his 
nephew in committing court cannot be dis- 
_ believed simply because he is declared hostile 

: ; (Aug) 1433 B 
———S. § — Proof — Emmity between parties 
admitted — F. I. R. mentioning that all the 
three accused shouted that deceased shaould be 
killed — Prosecution witness however attribut- 
ing overt act of incitement only to one of the 
accused — Held “accused convicted was entitled - 
to benefit of doubt (Sep) 1456 
S. See P. ae of ee S. 423 
=~ Ap against acqui vidence — 
Appreciation e (Sep) 1549 
S. 3 — Credibility of witnesses — Murder 
case. Order of Allahabad High Court,- Revers- 
ed , (Sep) 1588- 
2—5. 3 -~ Circumstantial evidence, when in- 
sufficient to prove guilt. Decision of Madhya 
Pradesh High Court, Reversed (Oct) 1620 A 
ieS. 3 — Penal Code (1860), S. 300 — Mur- 
der trial —- Evidence of eye-witnesses — Ap- 
preciation of (Nov) 1831 A 
———S. 3 — Penal Code (1860), S. 300 — Mur- 
der trial —- Absence of bloodstains on clothing 
of. eye -witnesses —— Effect (Nov) 1831 B 
———-Ss. 8, 154 — Witness declared hostile Kom 
- His testimony not shaken on material points in 
cross-examination — .Cannot be. brushed aside. 
Criminal Revision Petition No. 857 of 1977, Dt 
22-3-1978 (Kant), Reversed (Nov) 1848 A 
cb, H — SC ee Murcer — Cir- 
cumstantial evidence -— Principles governing 
appreciation of evidence (Dec) 1949 A 
S, 3 — Circumstantial evidence —- Murder 
case — Deceased last seen in company of Gg 
accused ~ Whether incriminating circumstance 
against only one accused. Cr. A. No. 1329 of 
1971 (Bom), Reversed i (Dec) 1949 B 
S, 4 — See Tort — Negligence ; 
SC (Nov) 1848 CG. 
Ra, 8 and 27 — Criminal P. C. (1898), Sec- 
- tion 162 — Conduct of accused cane statement 
‘to police officer. —— Distinction between jae 

KEEN > "Sei 400 C 
——-Ss. 8, 27 — Weapon.merely taken’ out by 
accused from beneath his cot and handed over 
to police without any statement — Place also 
accessible to all —- Factum of recovery is barred 
under Section 27 and ‘weapon cannot be SE 
on as admissible. under Section 8. Order 
Orissa High Court, Dj- 16-3-1972, Reversed : 


| | TL "` (Aug) 1968 
S, H — See also Penal Code (1860), S. 161. 
"än a et Th ae . (Aug) 1408 B 

—-—-§s. 9 and- 8 — Identifying parades — Value 

- of,- Decision of- Kerala High Court Reversed 
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'— Dying declaration recorded py 


= ——S. 82 — Dying declaration 


` D. 32. — Dying declaration — 


| + mS 32,65 (c) — ‘Proof: of 


QL: . 
Evidence Act (contd.) 2.0.0 0..00000 00, es 
———S. 9 — Identification after long interval — | 
Effect ' | Fal) 1188 B. 


D 





—-—§. 9 — Because of some defects in proceed- 
ings relating to. identification parade, evidence 
or eye-witnesses regarding participation of ac- 
caused. held could not be rejected. 
| (Nov) 1831 E 
———-S, 11 — Plea of- alibi — Evidence in sup- - 
port of found to be untrustworthy — Effect . 
(uni 1019 C 
S. 21 — See Representation of the People 
Act (43 of 1951), S. 128-A GAN (Jan) 154 D 
S. 24 — Offence under S. 120-B, Penal 
Code read with S. 185, Customs Act — Con- 








. cession made to Customs Officer under coercion 


Conviction cannot be sustained. Cri. A. No. 
222 of 1970, Di 7-8-1978 (Bom), Reversed 
(Apr) 705 
-———S. 24 — Confession — Whether voluntary 
— Determination. Cr. A. No. 874 of 1969, 
DI. 23-9-1972 (Madh Pra), Reversed 
(Jun} 1080 A 
———-S,. 24 — Extra-judicial confession made by 
one of the accused charged with conspiracy, to 
widow of another conspirator who was assisting 
her husband in making spears and other weapons 
—- Not acceptable (Jul) 1127 C 
S. 24 — Extra judicial confession — Value 
of. Decision of Madhya Pradesh Hi Court, 
Reversed (Oct) 1620 B 
S. 24 — Confession recorded by specially 
empowered Taluka Magistrate —- Mere availabi- 
lity of Judicial Magistrate will not‘ by itself be 
sufficient to discard evidence of Taluka Magis- 
trate (Dec) 1924 
——S. 27 — See also Ibid, S. 8 (Feb) 400 ‘C; 


D (Aug) 1262 
———S. 27 — Recovery of article on the infor- 
mation of accused — FProbative value 

f (Jun) 1042 A 

S. 27 — “Discovered in consequence of in- 
formation received” — Meaning of 

un) 1042 B 


( 
——S. 27 — Statement of segues leading to 
discovery of murder weapon capable of two 








H 








interpretations — Conviction on ‘its basis — 
Validity. Cr. A No. 1829 of 1971 (Bom), 
Reversed (Dec) 1949 G 





——Ss..31 and 101-104 — Admission and shift- 


ing burden of proof ` (May) 861 B 
e, 32 — See also i l 
Wi Ibid, S. 3 (Aug) 1488 A 

2) Constitution of India, Art. 186 ae 
(Aug) 1440 


(3) Penal Code (45 of 1860), S. 300 


gy 196 
cf, 32 — Criminal P. C. (2 of .1974), S. 162 | 
police officer 


during investigation — Admissibility —. Eyiden- 
‘tiary value ` - ` Gal) 1178 D 


———§, 32 — Dying declaration — Presence of 
relatives with deceased before recording of state- - 
ment — Effect ` ul) 1181 . 
——S, 382 — Dying declaration — Need not 
have heen made in expectation of death A 

of 


(Aug) 1847 
— Wealth 
detail does not necessarily lead to the inference 
of the declaration being fabricated 
(Aug) 1847 B 


Substance o 


the maker written in words of the writer at- 
taches no infirmity (Anel 1847 C 
———S. 32 — Dying declaration — Truthfulness. 
i -- - (Sep) 1505 


y 


‘dying ` declara» - 
Gon) 1567-4 


RS Subject Index, A. L R. 1879 Supreme Court 


Evidence Act (contd.) 
~——S, 32 — Dying declaration by deceased to 
eye-witnesses immediately after occurrence — 
Evidence of doctor at variance with evidence of 
doctor conducting post-mortem — Effect 
(Nov) 1831 D 
o—-Ss. 85 and 114 — Wazibularz —- What is 
»> Statutory presumption of correctness 
(May) 861 A 
-——S§, 43 —- Confession as to EE 
: Two items of misappropriation found wun- 
reliable in earlier trial —— Conviction relating to 
third item —— Judgment in previous case — Ad- 
missible. Cr. A. No. 874 of 1969, DJ- 28-9- 
1972 (Madh Pra), Reversed (Jun) 1080 B 
—S. 45 — See also 
(1) Ibid, S. 78, Second Para (Jan) 14 
(2) Hindu Marriage Act (1955), S. 12 (1) (d) 


(May) 879 
(8) Penal Code EN S. 300 (Feb) 391 A 

(4) Penal Code (1860), S. 467 (Jul) 1011 
wS, 45 — Expert evidence — Thumb im- 
pression — Science of identifying thumb im- 
pression is an exact science and does not admit 

any mistake or doubt (Oct) 1708 A 
——-§. 45 — Question whether a lottery ticket 
was forged — Expert poinion, not definite and 
conclusive —- Expert opinion, even if admissible 
not a safe basis for finding of forgery. Deci- 
sion Di. 2-6-1972 of Punjab and Haryana High 
Court, Reversed (Dec) 1890 A 
—§. 65 (c) — See Ibid, S. 32 (Sep) 1567 A 
——Ss. 78, Second Para. and 45 — Power of 
court to direct accused to give his specimen 
handwriting — Direction can be given to 
enable the same to be compared by hand- 
writing expert. 1975 Cri LI 1756 (Delhi), Be, 
versed (Jan) 14 
——S. 91 — See Monopolies and Restrictive 
Trade Practices Act (1969), S. 2 (o) 


(May) 798 F 
——S, 92 — See 
a Hindu Law — Partition (Dec) 1880 
2) Monopolies and Restrictive Trade Practices 
Act (1969), S. 2 (o) (May) 798 F 
=——Ss, 101-104 — See Ibid, S. SI 


, (May) 861 B 
.- 105 — See 

A Penal Code (1860), S. 302 (Jul) 1179 
2) Torts — Negligence (Nov) 1848 CG 
——-S, 112 — See Hindu Marriage Act (1955), 
S 12 (1) (d) (May) 879 

——-S. 114 — See also l 
(1) Ibid, S. 35 (May) 851 A 


(2) Criminal P. C. (1974), S. 313 
(Sep) 1506 B 
(8) Monopolies and Restrictive Trade Practices 
Act (1969), S. 18 (2) 
(4) Torts — Negligence (Nov) 1848 G 
we—S. 114 — Re ity of official acts 
gular (Aug) 1803 O 
——S. 114, Illus. (ei — See also Ibid, S. 3 
(Jul) 1173 B 
S. 114, Illus. (ei — Criminal case — Non- 
examination of some eye-witnesses by prosecu- 
tion — Held no adverse inference (Jun) 1116 A 
S. 115 — See also 
V Civil P. C. (1908), S. 11 (fan) 198 E 
2) Constitution of India, Art. 226 
(Apr) 621 A 


(8) Income-tax Act (1922), S. 10 Ke (iii) 








ug) 1291 B. 


(4) 1.-T. Act (1981), BR 245-D Ger Proviso 


ct) 1725. E 
(5) U. P.' Agricultural Income-tax Act (3 of 
1949). S 16 (4) (lun) 1104 B 


(May) 798 C - 


Evidence Act (contd.) 

—§, 1] Waiver —» What constitutes — 
Party must have knowledge of his right. Ci 
Misc. W. No. 8788 of 1970, Di 25-1-1972 (All), 
Reversed (Apr) 621 B 
——S. 115 — Promissory estoppel —- Meaning 
of — Whether State is bound and if so to what - 
extent by the principle of promissory estoppel. 
Civil Misc. Writ No. 8788 of 1970, DJ- 25-1- 
1972 (All), Reversed (Apr) 621 C 
——S§, 115 — Estoppel — When arises 


wem / 


(May) 798 D 
——S. 118 — See Ibid, S. 3 (Jul) 1178 C 
——S, 188 —: See also Penal Code (1860), Sec- 
tion 161 (Jul) 1191 A 





S. 133 — Approver’s evidence — Corrobo- 
ration — Nature of . (Mar) 569 A 
—S. 188 — Accomplice — Evidence of — 
Corroboration — Necessity (Noy) 1761 A 
——-Ss. 145, 155 — Criminal P. C., (1898), Sec- 
tion 162 (1), Proviso — Prosecution witnesses 
declared hostile and confronted with their ear- 
lier statements to police — Such use of the 
statements held was permissible (Feb) 400 B 
——S. 154 — See also Ibid, S. 8 
(Nov) 1848 A 
-——S. 154 — Prosecution witness when can be 
declared to be hostile (Mar) 569 B 
——S. 155 — See Ibid, S. 145 (Feb) 400 B 
Foreign Exchange Regulation Act (7 of 1947), 
S. 12 (1) and Gi — Expression “full amount 
payable by the foreign buyer in respect of the 
goods” in S. 12 (2) (by) — Meaning of — 
Merely showing inflated price in invoice by ex- 
porter does not constitute contravention of Sec- 
SE 12 (2) (b) (Dec) 1969 
oreign Service (Conduct and Discipline 
Rules (1961), R. 8 (1) (Since repealed) Sa oo 
Constitution of India, Art. 14 (Nov) 1868 


Foreign Service (Recruitment, Cadre Seniority 
and Promotions) Rules (1961), R. 18 (4) — See 
Constitution of India, Art. 14 (Nov) 1868 


Fundamental Rules, R. 9 (21) (b) — Applicabi- 
lity — Army cer absorbed in Indian Admin- 
istrative Service — Fixation of seniority — 
N”? formula — Definition of pay in R. 9 (21) (b} 
not applicable — Only basic pay relevant: — 
Allowance to be excluded (Sep) 1596 B 
R. 30 (1) — Next below Rule — Applicabi- 
lity to I. A. S. Officer (Sep) 1596 D 
——R, 49 — Applicability to member of Indian 
Administrative Service E SE duties of 
two posts (ep) 1596 C 
—R. 58 Oh OI — Compulsory retirement in 
pahli interest — Order based on non-existent 
act — Illegal. C. R. P. 1264 of 1976, 
24-11-1976 (Delhi), Reversed 
General Clauses Act (10 of 1897), S. 8 (26) — 
See Mines and Minerals (Regulation and De- 
velopment) Act (1957), S, 3 (ce) (Oct) 1669 B 
S. 6 — See Prevention of Corruption Act 
(1947), S. 5 (1) (d) (e) (Apr) 602 A 
S, 6 (a) — See Goa, Daman and Diu (Ex- 
tension of Code of Civil Procedure, 1908 and 
Arbitration Act 1940), Act (80 of 1965), S. 4, 
Proviso Cils. (b), (c) (Aug) 1852 A 
—§, 8 (1) — See Monopolies and Restrictive 
Trade Practices Act (54 of 1969), S. 55 























(May) 798 A 

S. 18 — See Constitution of India, Arti- 

cle 16 (1) (Mar) 429 B 
S, 24 —- See Criminal P. C. (1974), S. 484 
(Feb) 381 C 


Goa, Daman and Din Civil Courts Act (16 of 
1966), S. 22 — See Goa, Daman and Diu (Ex- 
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Goa, Daman & Diu Civil Courts Act (contd.) ` 
tension of Code of Civil Procedure, 1908 and 
Arbitration Act 1940) Act (80 of 1965), Sex, 4, 
Proviso Cls. (b), (ei -.- (Aug) 1852 A 
Goa, Daman and De (Extension of Cod2 of 
Civil Procedure, 1908 ari Arbitration A 
1940) Act (80 of 1965), S pone Cls. De 
— ae abot a of Act (80 of 1965) during 
ooy of suit before Comarco Cott at 
argao — Effect (Aug) 1852 A 
Government Grants Act (15 of 1895), S. 3 — 
See Hindu Law — Religious Endowment 
ul) 1147 
Gujarat Co-operative Societies Act (10 of 1962) 
See under Co-operative Societies. 
jarat Essential ae Dealers? Regulation 
out er (1971), Sch. 1, Entry 18 — See Essential 
Commodities Act as of 1955), S. 2 (a) (vi) 


(Jan) 186- 
Haryana siete Act {14 of 1974), S: 4 — 
See Criminal P. C. (1974), S. 5 (Nov) 1839 
Hindu Law Family arrangement — See 
Contract Act (1872), M 25 (Jun) 982 





ar Joint family —+ Partition — pa 2 erst- 
e minor coparcener to reopen on on 
ground of inequality (Aug) 14£6 B 
.—~Partition -= Declaration of intentior to 
separate — Bar of Section 92, Evidence Ad — 
App gear F, A. No. 25 of 1968, Dj- 2-16- 

968 (Mysj, Reversed (Dec) 1880 
Religious and Charitable Trusts — Math — 
Mahant — Succession —- Person, not chela but 
accepted as One, could be validly appointel as 
successor (May) 845 A 
‘Religious Endowment — Inam — Neture 
of — Entries in Inam Fair Vie — Inter 
pretation (Jul 1147 





— Ri 
and i nae 
Succession Act (Aug) 3 
oe endowment — Shebaits -— Con- 
shebaitship and distinction between 
publie a ane private ebutter 
Construction Illustration. 
AF F. v D. Mo 80 of 1967, KI "21-7-1969 e? 
Partly Reversed (Oct) 1682 
Hindu Marriage Act (25 of 1955), S. 12 (1 op 
—- Pregnancy of wife-Respondent, at the ime 
marriage —- Evidence — Burden of Dro — 
Testimony of doctor who was expert in nid- 
wifery but ped not specialised in gynaecology 
accepted. D. B. decision, Dee 28-8-1968 (affirm- 
ing 1988 Cur LJ 865 (Punj & Har), SE 
D. 17 — See Penal Code (1860), S D 
Ap r) 73 A 
Hindu Succession Act (80 of 1956), S 4(li— 
See Hindu Law — Religious endowments "` 
(Aug) Ger 
Kn, 14 (1), (2) — Hindu widow's righ: to 
maintenance — Nature of. §. A. No. 885 
1969, D/- 5-11-1976 (Guj), Reversed 
(Jun) 993 A 
kä, 14 (1), @). -— Limited ownership is sine 
qua non for a apples’ icability of EE OI — 
Meaning of “limited ownership”. S. A. Ne. 
685 of 1965, dated 5-11-1976 GG) Reversed 


un 
HOUSES AND SEN 


—-Andhra Pradesh Buildin 2gs, (Lease, 

Eviction) Control Act (15 pees S. 10 daer? (a (e 
m- Expression ‘Business? — Wor 

preted in context of statute WEN e CR ag 
ence to its use in another Act —— Includes prac- 
tice of profession of Advocate (Jul) T1182 


Houses & Rents (contd.) 

—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 12 (1) — 
Suit Jor eviction on ground of breach of term 
of lease — Whether under relevant clause du 

to carry out repan was that of tenant or land- 
lord. Spl. C. A; 
1988 (Bom), Reversed (Aug) 1809 A 


—Delhi Rent Control Act og of 1958), Sec- 
See ibid, S. 14A 


(Mar } 460 C, D, 
——S, 14-A CH by Amending Act 18 a 
1976} — Applicability —- Conditions precedent 
(Mar) 460 A 
——§, 14-A (Initroduced by Amending Act 
18 of 1976) — Government Servant when en- 
titled to benefit under Sec. 14-A — Word 
“person” — Not confined to government servants 
only. Civil Revn. No. 247 of 1976, DI 8- e 
1976 (Delhi), Reversed (Mar) 460 B 


—~—Ss, 14-A and 14 (1). (e) — Petition for 
eviction under S$. 14-A — Proof that premises 
let for residential purposes only not necessary 
Sections 14-A and 14 (1) (e} compared 

(Mar) 460 C 
———-Ss. 14-A, 14 (1) fei — Pendency of eviction 
petition under S. 14 (1) (e) — deeg ap peti- 


Hon 14 dë (ei — 


tion by same fondlosd under S, 14-A — Not 
barred rech 460 D 
——-Ss. 14-A, 25-B — Eviction suit under Sec- 


tion 14-A — Leave to defend sult — Restricted 
one — Not analogous to provisions of grant of 
leave to defend under P. C. 


(Mar) 460 E 
Ss, 14-A, 14 (1 e (6) and (7), 25B, 25C 
— Eviction. suit under S. 14-A — Requirements 
under S. 14 (1} (e) need not be satisfied — 
Section 14 (6) not applicable — Period of 6 
months under S. 14 (T) stands reduced to 2 
months (Mar) 460 F 
l (Mar) 460 E, F 
S, 25-C — See Ibid, S. 14A 
(Mar) 460 F 


~—FEast oe Urban Rent Restriction Act (8 of 
1949), S. 13 (2) (i), Proviso — Deposit of ar- 
rears of rent by reference to Section 31 of Re- 
lief of Indebtedness Act in court of Rent Con- 
troller — Eviction petition filed in same court 
subsequently — Deposit amounts to compliance 
of proviso (Aug) 1807 


-Jammu and Kashmir Houses and Shops nent 
Control Act (34 of: airtel ES pi (1) OI — 
Constitution of India, Art. 

(Feb) 272 D 


mS, 11 (1) el — Suit d ejectment — 
Words “reasonable requirement”, connotation of. 
AIR 1968 J & K 59, Reversed (Feb) 272 A 


S. 11 (1) h) — Suit for ejectment — 
Words “own occupation” — ether include 
starting of any business in the house. AIR 1968 
J & K 59, Reversed (Feb) 272 B 


——S. 11 (1) (b), Explanation — ee 
decree — Consideration of relative advanta 

and disadvantages — oe of hardship .t at 
may be caused, AIR 1968 J & K 59, , Reversed 
—Tamil Nadu Buildings. (Lease and Rent Con- 
trol) Act (18 of 1960), S, 10 —— See T. P. Act 
(1882), 5. 106 (Oct) 1745 


ioe 14 (1) I de are ies d Act 28 of 
197 ‘Bona landlord for 
immediate purpose of and recon- 
struct 


Dé? 








Ve Ce 
EE Civil Revn 
' gpd 1797 of IR DI 


No. 426 of 1966, DI 25-7- .— 
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‘Houses & Rents — Tamil Nadu Buildings (Lease 
& Rent Control) Act (contd.) 
:-197@ (Mad); Civil. Revn. . Petn. . No, 
1978, Dt 4-8-1978 (Mad) and Civil Reyn. No. 
£102 of 1978. Dj- 19-6- 1978 (Mad), Reversed 
(Sep) 1559 
P. (Temporary) cre of Rent and Evic- 
lee Act (3 of 1947), S. 7-C — Arrears of rent 
— Deposit in court when tantamounts to pay- 
ment to landlord (May) 824 
—West Bengal Premises Tenancy Act (12 of 
1956), Ss. -17-A and -39 — Application under 
S. 17-A — Provisions of Section 5, Limitation 
Act (86 of 1968) are applicable. Civil Rule 
No. 2924 of 1968, DI. 3-6-1969 (Cal), Reversed 


Mar 566 
——S. 89 — See Ibid, S. 17-A ar) 566 


Hyderabad Abkari Act (1 of 1316 Fasli), Sec- 
tion 41 (2) — Applicabil ity — Bar of limitation 
. under sub-section (2) is not confined to actions 
for damages arising out of tortious acts only 
but extends to all actions (Nov) 1779 


ak Land Acquisition Act OO of 1309 E), 


S. 14 (1) — See Land Acquisition Act (1 o 
Tao, S. 18 (Mar) 404 
Tncome-tax 


—-Best judgment assessment —— See I-T. Act 
(1961), S. 144. 


. Income-tax Act (11 of 1922),-Ss. 4 (8) (i), 10 (1) 

— Exemption under S. 4 (8) (i) — Realisations 
‘by assessee from customers for “‘Dharmada” — 
Validity — Realisations, if can be. regarded as 
assessee’s ‘income eb) 846 


= 3 
= 10 (1) See Ibid, S.-4 (8) De, 2 SE 


——-S. 10 (1) (2) — Business loss — Assessee 
aving income in Pakistan — Transfer of profits 
to India. — Loss due to devaluation of Rupee 


by Pakistan — When it amounts. to business 
loss: (1971) 81 ITR 641 (Cal), Stier: Si 
an 

ec, 10 (2) - — See Ibid, S. 1530 
an) 117 B 
TERE- 10 et (iii), 10 (2) (xv) and 12 (2) — 
. Deduction under — Scope for allowing deduc- 
tion under Ss. 10 (2) (iii) and. 10. e (xv) wider 
Aug) 1291 A 


on 10 (2) (iii) and 10 (2) (xv) — Borrow- 
ing completely unrelated to purpose of business 
and actually. used for making charity — Inter- 
est on such borrowing — Not allowable as de- 


duction (Aug) 1291 B 
"BR. 10 (2) (vii), 2nd Proviso — Profits. of 
business.— HUF business taken over by a firm 
—- Written down value of assets exhausted be- 
fore date of acquisition by firm — 2nd Proviso 
to S. 10 (2) (vii) is not attracted. 1972 Tax LR 
843 (Delhi), Reversed _ (eb) 379 


=S. 10 (2) (xv) — See alsa Ibid; S. d (2) (iii) 
(Aug) 1291 A, B 


———S. 10 (2) (xv) — Business ependi = 


= ete) 85- ITR 83 (Bom) and (1975) 

50: (Bom), Reversed (Sep) 1441 

—. 12 (2) — See Ibid,. S. 10 (2) a l 
(Aug) 1291 A 


SE 15-C — Bee Intérpretation ol of Statutes 
=- Pari materi (Jan) 117 A 


——Ss. 15-C, "mm (2) — Exemption under Sec- - 


tion 15. (c) (1) —- When open — Depreciation 
and E rebate — EK — 
Mode, .(1970) 78 ITR 677 (Mad) and Tax Case 
No. 84 of.: 1971, Gi J- 18-11-1978" ad) Lë 


oe ee Act (43 of Lopert, S 
1064 ef 


E 102, 


“Wholly and’ exclusively’ used” — 


——S, 
1975) — Applicabili 


“does not apply 


betort n oo authority ` 
oie 


KS Contractor — Certain materials. sup-.. 
plied ‘to: contractor at : fixed rates by Department 
to be. exclusively used in construction — Com- 

utation of income and profits of | assessee. 


ITR 430 (Punj &- Har), Reversed; 
1971 Tax LR 388 (Punj & Har), Overruled 
(Feb) 209 
——§, 28 — Profits of business — Determina- 
tion — Assessee converting capital assets into 
stock-in-trade —— Market value of assets as on ` 
. date of conversion to be deducted from sale 
proceeds - eb) 378 


——S. 36 (1) iv and Sch. IV, Part A, Rr. 2 (h) 
and 4 (b) and (c) — Commission paid to sales- | 
man under c contract of gier in addition to 
pay is salary within R. 2 (h) — Deductible 
under S. 36 (1) (iv) read with Rule 4 (b) and (o). 
1977 77 Tax LR 828 (Cal), Reversed (Ape) 607 

pr 


——S, 40-A (2) (a) — See Ibid, S 256 (2) 
(Oct) 1724 
——~S. 57 (iii) — Interpretation of — Deduc- 
tions — Interest on moneys borrowed for in- 
vestment in shares which had af ee any 
dividend is admissible under S. 57 (iii). AIR 
1957 Pat 400 and (1903) 47 ITR ` (Cal), Over- 
ruled CZ Feb) 3738 
——Ss. 73 and 75 — Set-off of speculation 
losses by registered firm — Losses cannot 
carried forward by such firm but have to be 
apportioned between partners (Sep) 1485 


——3. 75 — See Ibid, S. 78 (Sep) 1485 


——S. 80-J —- Scope and applicabili East 

Profits or gains of new ‘industrial ade oe — 

Computation. — Mode ` (Feb) 216 

ary 5 O a 

i , 1691 
G ) Has S. SE l e? 1710 
Mi Income-tax Act (11 of 1922), S. (GC 

(Jan) 117 B 

Interpretation of Statutes — Pari materia’ 


an lI7 A 
——Ss. 85-A and 80-M (since repealed) — In- 


‘ terpretation of. (1974) 86 Taxation SE (Guj), 
Reversed (Oct) 1691 
- 189 — See Ibid, S. 271 (1) (c) AA 
c) 1897 ` 
E? 144 ~- Best judgment. Ee — 
Principles (Feb) 209 B 


——S. 147 (a) — Failure to disclose fully and 
truly — ee to S. 147 (a) (Sep) 1450 


cb. 7 (hu — Opinion of Internal Audit 
Party of, i -T. Department — Not an “informa- 
tion” within meaning of S. 147 (b) — Re-open- 
ing assessment on that basis — Illegal. AIR 
1976 SC 208, AIR 1977 SC 2199, 1975 Tax LR 
100 (Delhi), "1972, Tax e 72 (Ker), 1975 Tax 
LR 712 (Delhi), 1978 Tax LR 184 (Ker), 1977 . 
Tax LR 229 (All) and (1978) LI) Ee (All) 


E Overruled 





S. p’ AG) Pa and Explanation 8 — SE 
a and ‘Direction’ — Meaning 
of. 1973 Tax E? 963 (Delhi), Reversed 

(Dec) 1933 


179 (as it stood prior to amendment of 
ty ~— Completion. ‘of all 
of a company prior to 


stages of winding wu 
e I-T. Act — Section 179 ` 


coming into force. of 


——Ss. 245-A (a), 245-C (1) — Expression “In- 

come-tax Authority” Appeal pending’ before’ 

Tribunal — It cannot be said that a case pends 
Tar eng Bee Se ~ 245° (A) (a) 

- (Oct) 1725 A 


98 — -Assessea - 


(Sep) 1453 ` 


(Oct) Sen ` 
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Income-tax Act (1961) (contd.) 
m, 245-D, First -Proviso —~ 
composition — Applicant is satin 
before his application is rejected 

(Oct) 1725 B 


ae: 245-D (1), Second Proviso — Comnis- 


Application for 
to healing 


sioner’s power: to object. to settlement proceed- - 


ings — Held could not be nullified by doct-ine 
-of estoppel (Oct) 172E E 
eS., 245-L — See Constitution of India, 
Art. 186 (Oct) 1725 D 
— BR, 245-M (1) Proviso and (7) — Interpreta- 
tion (Oct) 1725 C 
Ss, 256, 80-M — Reference — estion 
whether deduction under S. 80-M is allowable 
on gross dividend or on net dividend — L a 
question of law (Oct) F710 


w———§5, 256 (2), 40-A ©) (a) - — Reference — 


Question whether particular diture on zent 
is excessive and unreasonable — Question of 
act — No issue of law involved — No refer- 


ence to Hi 
‘High Court, Reversed (Oct} 3724 
~——Ss. 271 (1) (c) (iii) and 139 — Concealment 
of income — Proceeding for imposing seo 
—— Law ruling on date when coneeal- 


ment takes R e is reran (Dec) 1897 
Ch. rt A, R SE ~ See Inccme- 
tax Act Gell ` ve a) (iv (Apr) 607 B 


Sch. IV; 4 (b) and (el — See 
Income-tax he che S. 36 by ay) , STE 

|" (Ape 
Indian Administrative Service (Appointment by 
Promotion) Regulations (1955), Regns. 4 amd 5 
- All India Service Manual, Part D. Re:olu- 
tions, 1.1 and 1.2 — Resolutions not ultra vires 








the . regulations. 1977 SLWR 57 (Punj &. Bark 
Reversed (Oct) 1622 A 
Regn: 5. —- See Ibid, Regn, A 
" (Oct) 1652 A 
Been, 5 D Non-inclusion in select list 


_ Duty” of Selection Committee to give >rief 


reasoning pointed out. ` 1977 SLWR 57 Sum 
& Har), Reversed (Oct) 162 C 
Indian Administrative Se ce (Regulation ` and 


Ka, 1506 A 
e —— See: Fundamental R 
(Sep) 15% D 


Industrial Disputes - ` 
osure of geen GET — See L-D. Act 
(1947); 5. 25-FFF. 
Closure of undertaking ` — Termination of 
services —. See LD. Ac (1947), S PT 
o~~-Reference — See LD. Act (1947), S 
EE > See I-D. Act (1947), S e ops 
ustrial Disputes Act (14 of 1947), S. 2 qj — 
S. 25-FFF A an) 170 E 
j Asiram 


(Jul) 1210 
cap, 10 — Seo also Tid, 8. 88 (2) Ti 

(Oct) 1652 
-~-—-S. 10 — Power to make reference — Dis- 
eretionary and a istrative in character — 


ae 
(1). ; 


_ Existence or apprehension of industrial dispute. 


— Adequacy or sufficiency of material for 
ing Government's opinion — Not -justiciable 

* (Jan) 170 A 

mS 190 — Second or fresh reference — Gov- 
met declining to make.. reference — Its 
wer make’ reference is not exhausted — 
GE of fresh material subsequent to refu- 

gal to make reference — Not o pre-condition 
a making fresh reference (fan) 170. B 


senz, 10. — Reference.. —. Validity.. — Work... 
_.,.. men’s: Union- complaining illegal termination of 


gh Court. Decision of Allahebad. 


partly Reversed. 
1567 (Mad), Overrul 


mene of a 


.a.‘sum_ certain’ ` 


Industrial Disputes Act (contd.) 

some workmen and demanding their EE 
ment -—- Government referring dispute as to 
justification of their retrenchment — Held, refer- 
ence not invalid on groua that entirely different 
dispute ‘referred (Jan) 170 C 


Ss. 10 (4) and 15 — Jurisdiction of Indus- 


trial Tribunal — Tribuna cannot d beyond. 
terms of reference Aug) 1356 
weess, 15 — See also Ibid, S. 10 (4) - 
(Aug) 1356 
=S. 15 — Interpretation e earlier award by 
Industrial Tribunal — Interference by High 
Court — Propriety. “Decision of Bombay High 
Court Reversed ' (fun) 1072 
<S. 18 — See U. P. Industrial Disputes Art 
(1947), S. 2 (1) ful) 1196 
Ss. 25-F, 25-FFF — Retrenchment and 
closure of business —- Distinction between — 
Payment of compensation and wages for notice 


period — Not pre-condition to closure 
Gan) 170 D 


et 176 D 
Ss. 25-FFF, 2 (J — “Undeukine” — 
Meaning of — Paintin section of a factory — 
Held, not an undertaking — Termination of 
services of workmen due to closure of that sec- 
tion — Amounted to retrenchment an) 170% 


J 
—-—Ss, 25-O and 25-R — Validity — S. 25-0 
and Section 25-R relating to awarding of 
punishment contravene Article 19 z (ei — SC 
saved under Article 81-C also of 
Emergency T ejan) 55 G 
—-——§. 25-R’'— See Ibid,.S. 250 (Jan) 25 C 
———-Ss, 33 (2) o, and 10 — Application under 
Section 83 (2) (b). — Enquiry conducted in 
violation of . principles of natural justice — No 





=e 25-FFF — See also Ibid, S 





. duty, cast on Tribunal suo motu to call upon 
, employer to adduce evidence to prove charges. 


1976 Lab IC. 1858 (Cal), Reversed 
(Oct) 1652 


tee 33-A —. Intention. to abandon service — 
Determination — ange in conditions of ser- 
vice during pendency of dispute —- What is 
(Apr) 582 A 
eee, C (2) —- Payment of Gratuity Act 
(1912); Secim 7 —- Proceedings for payment 
gratuity due — Application under S. 83-C 
S Aa Industrial Disputes Act do not lie — 
ivil Writ No 8166 of 1975, D/- 5-6-1975 
(Punj & Har), Reversed (Dec) 1981 C 
Sch. 2, Item 8 — Reinstatement of em- 
ae — Grant of back wages — Discretion of 
as to — Exercise of (Apr) 582 B 


Industrial e age ai gege age Act 
(20 of 1946), S — See Ibid, S 


——§s. 18-B and 5 — Electricity sie SE SS 
(1948), S. 79 (c) — Purchase of underta ing by 

State Electricity Board — Superannuation of 
employee — Regulation made SE Sec. 79 (c) 
notified under Section 18-B — 





valid and effective. 1976 Lab IC 1720 am, 
Observations in 1968 Lab IC 
l ed (Jan) 65'A . 
~-—-§. 13-B — Rules. or Regulations notified 
under — ‘Apply To: workmen having statutory 


status and not to Government servants only. 


1976. Lab IC 1720 (All), Reversed. (Jan)65 B 
Interest Act (32 o 1839), S, 1 — Applicability 
— ‘Debts or. sums .certain? —.Claim for pay- 


ance: with “the terms: =o agreement. = It is clearly 
-` (May) -852 A 


Regulation is . 


‘sum. ascertainable madé in- accord- > 
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Interest Act (contd.) 

S. 1 — Applicability — ‘Demand shall have 
been made’ — Notice of demand mentioning 
‘loss by way of interest? —; Held, the Act was 





applicable — Plaintiff was claiming interest as 
such ay) 852 B 


——S. ] — ‘Demand shall have been made’ — 
Claim for past interest would necessarily imply 
e claim for future interest (May) 852 C 
-——S. I — Rate of interest — Fixation of — 
Justification — Interference with discretion exer- 
cised by High Court (May) 852 D 
interpretation of Statutes — See 

(1) Prevention of Food Adulteration Act (87 of 
(1954), S. 8 (Feb) 810 A 
(2) Prevention of Food Adulteration Act 
(1954), S. 17 (), Expla. (Dec) 1977 B 
(8) Sales Tax — Bombay Sales Tax Act (51 of 
1959), S$. 83 (6) (Jun) 1098 
(4) Tenancy Laws ~= Andh. Pra (Andh. 
Area) Estates (Abolition and Conversion 

into Ryotwari) Act (1948), S. 56 (1) (c) 
(Aug) 1820 
m—Clear and unambiguous language of section 
= See Income-tax Act (43 of 1961), S. 57 (iti) 
l (Feb) 878 
~—-—Constitutional Statutes — See Constitution 


of India, Art. 871-D (8) (Jan) 193 D 
-——Definition clause — See Companies Act 
(1958), S. 392 (Apr) 784 B 


———Fjusdem generis rule — See Industrial Em- 
ployment (Standing Orders) Act (20 of 1946), 
8. 13-B (Jan) 65 B 
Expressions in one Act — When can be 
interpreted with reference to those used in an- 
other Act (Feb) 288 C 


Intention of Legislature — See Houses and 
Rents —» Delhi Rent Control Act (1958), Sec- 
tion 14-A (Mar) 460 B 

ee note appended to section cannot 
be used for construing the section (Feb) 289D 


Pari materia — Income-tax Act (11 of 
1922), S. 15-G — Income-tax Act (48 of 1961) 
Section 84 — Section 15-C of former Act and 
Section 84 of latter Act are in material respects 
in identical terms — Interpretation placed on 
Section 15-C of the former Act is bound to 
apply equally to Section 84 of the latter Act 

















(Jan) 117 A 
—— Principle of ‘contemporanea expositio’ — 
Documents can looked into for finding out 


true intention of Government in issuing Notifi- 
zation (Jun) 1049 B 


——-~Reference to context — See Houses and 
Rents —- Andh. Pra. Buildings (Lease, Rent and 
Eviction) Control Act (1960), S. 10 (8) (a) Gij 

(jul) 1132 
Retrospective operation —— See Munici- 
Dalities —- Bombay Provincial Municipal Corpo- 
sation Act (59 of 1949), S. 127 (2) 








(Feb) 304 
——Welfare legislation introducing agrarian re- 
corms —- Purpose oriented interpretation 


(Sep) 1487 B 

Words used in statute — Interpretation of — 

Principle (Jun) 1029 B 

Iron and Steel Control Order 1956, Cl. 15 (i) — 

See Essential Commodities Act (1955), S. 3 (6) 

. (Jul) 1149 

Jemmu and Kashmir Houses and Shops Rent 

Control Act (84 of 1966) 

See under Houses and Rents. 


aoe and Kashmir Public Safety Act (6 of 
197 
See under Public Safety. 





Karnataka Civil Services (Classification, Control 
and Appeal) Rules (1957), R. 5 — See Constitu- 
tion of India, Art, 18 (Mar) 429 A 
Kerala Criminal Law Amendment Act (27 of 
1962), S. 2 — See Prevention of Corruption Act 
{2 of 1947), S. 2 Feb) 358 
‘S. 3 — See Prevention of Corruption Act ` 

(2 of 1947), S. 2 KE 358 
Kerala Education Rules (1959) 

See under Education. 
Kerala General Sales Tax Act (15 of 1963) 

See under Sales Tax, 
Kerala Land Reforms Act (1 of 1964) 

See under Tenancy Laws. 


Kerala State and Subordinate Services Rules 
(1958), R. 28 (b) Gi) — Take over of West Coast 





Electric Supply Corpn. by State Electricity 
oard — Absorption of employees ef Corpora- 


tion in Service of Board —. Their promotion to 
supervisory cadre is governed by R. 28 e (ii) 


- (Aug) 1418 
———Part-I, R. 2 (16) — Special Rules —, Mean- 
ing of — Part II, R. 28 } (ii) — Applicability 
~~ Kerala Government order dated 18-5-1981 
whether contravened Articles 14 and 16 of the 
Constitution (Jun) 1060 
Kerala Weidere Act (14 of 19 
See under Education, sit 
Land Acquisition Act (1 of 1894), Ss. 4 and 6 
=— Enquiry ss pag aad by Section 5-A dis- 
pensed with under Section 17 — Issue of notifi- 
cations under Sections 4 and 6 simultaneously — 
Not illegal (Oct) 1718 A 
—Ss, 4 (1) and 6 (1) — Statement of public 
purpose under Section 4 (1) notification, more 
comprehensive, while one under Section 6 (1) 
restricted 








more precise and — No illegality 
(Oct) 1718 B 
id Bee 
id, S. i 
G Constitution of India, Art. soe 718 A 
(Oct) 1718 D 


———S. 6 — Notifications under — Delay in 
taking possession although urgency clause under 
Section 17 applied — Notification is not render- 
ed invalid (Oct) 1713 C 

S. 6 (1) — See Ibid, S 4 (1) (Oct) 1713 B 
———$s, 1) (iii), 18 — Land Acquisition Officer 
fixing compensation and apportioning the 
amount between owner and tenants of land — 
Reference under Section 18 leading to increase 
in rate of compensation —- Direction bv Civil 
Court that entire compensation is payable to 
owner — Not valid — Tenants also entitled to 
proportionate shares (Apr) 788 

S. 17 — Satisfaction of Government under 
— Expression of — Mode — Validity — Civil 
Writ No. 2718 of 1968, DI 29-8-1968 (Punj and 











Har), Reversed (Sep) 1594 
~—S. 18 — See also Ibid, S. 11 on 
(Apr) 738 





S. 18 — Hyderabad Land Acquisition Act 
(1309 F), S. 14 (1) — Reference under — Power 
of Collector —- Ambit of — Reference beyond 
period of limitation — Court, if can decline to 
answer reference, AIR 1929 All 769, ATR 1963 
All 556 (FB), AIR 1959 All 576 (FB), AIR 1948 
Mad 327 and AIR 1958 Punj 490, Overruled 
(Mar) 404 
——S, 28 —+ Building sites — Potential value 
of land — Determination — Test — Compen- 
sation — Enhancement — Interference by Su- 
preme Court (Mar) 472 A 
SS. 28 —- Determination of market value. 
(1966) 8 Law Rep 426 (Mys)}, Reversed 
Mey) 869 
——§. 28 (1) Secondly —~ Assessment of com- 
pensation ~- Land acquired as forest —— Fac 
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Larid Acquisition Act (contd.) 
tors in valuation — Forest valued.—- Trees cm- 
not be valued again for arriving at total ccm- 
pensation payable. (Obiter) (Sep) 1547 
9, 25 (2) — Pursuant to Section 9 notice 
oe only stating that there was a deep 
and wide well on the land — Specific amoant 
as value of the well not claimed — Held High 
Court was justified in reducing compensation to 
the amount awarded by Land Acquisition Offcer 
ni (July 1248 
Land Improvement Loans Act (19 of 1883), 3.7 
— U. E Z. A and L. R. Act (1 of 1950), Eec- 
tions 6 (a), 289, 291 (8) — Urreälised sum of 
taccavi loan — Recovery —= Government is not 
bound to recover only from  compensa-ion 
amount ov) 
Life Insurance Corporation of India (Staff) Re- 
gulation (1960), Regn. 25 (4) — See rap a 
ties — City of Nagpur Corporation Act E of 
1950), S. 15 (@ _ , (Jun? 1084 A 
Regn. 89 — See Municipalities — City of 
Nagpur Corporation Act (2 of 1950), S.15 (ei 
(jan) 1082 


of 1908), Art. 115 — Con- 
tinuing guarantee bord —- Suit to enforce — 
Starting point of limitation (Jan) 102 A 
144 — See Travancore Limitation Act 





Limitation Act (9 


EH 


(1100 M. E.), Art, 182 (Dec) 1987 P 
Art, 148 — See Travancore Limitation Act 
(1100 M. E.), Art. 182 (Dec) 1987 E 


NR AE: y — Step-in-aid — What i ` 
Ee ih (Nov) 1818 
Art. 188, Civil P. Œ (1908), S. 48 — Ap~ 
licability — Held on facts that execution was 
erred neither uude Zeen, ten Ack (1238), 
i imitation ; 
nor under Article ` a Les A 
Limitation Act (86 of 1968), S. 5 — Bee also 
Houses and SE — W. B. Premises Tenancy 
Act (1956), S. 17-A ~- ` (Mar) 568 
RB. 5 — Condonation of delay — Autcmo- 
bile accident — Insurance Company — Arpéal 
against Tribunals award — Mistake of covnsel 
Caine Gi, kal RE A 
sufficient cause, j ER 
versed (Oct) 1668 A 
8. 29 (2} — Portuguese: Civil Code dealing 
with the subject of limitation is local law with- 
in Section 29 (3 (Jun) 984 





clusive uninterrupted: possession of 
adversely to defendant for more than 12 years 
—- Held that he acquired ownership by pre- 
scription — Suit filed within 12 years of his 
death was within time ` (July 1142 
Madh. Bha. Abolition of Jagirs Act (28 of 1951) 
See under Tenancy Laws. 
Madhya: Pradesh General Sales Tax Act ‘2 of 
1959 


See under Sales Tax. 


1960), S. 51 — See Industri Re? Act 
(1947), S. 10 (4) Aug) 1356 
nS, 82 — Seo Industrial Disputes Act (3947), 
S. 10 (4) (Aug) 1856 
Madhya Pradesh Local’ Authorities School 
Teachers (Absorption in © mment Service) 


Rules (1964), R. 8 (by — Absorption in Sovt. 

service as Head Masters -—- Computation of 

eriod of 7 years prescribed by R. 3 (b) there- 

or — Mode (Jun: 979 

Madhya Pradesh Prathamik, Middle School 
Tatha Madhyamik Shiksha (Pathya Pustakon 
Sambandhi Vyavastha) Adhiniyam (18 of 1973) 
See under Education. 
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Madhya Pradesh Sugarcane (Regulation, Supply 
and Purchases) Act (1 of 1959), S. 28 — See 
also Sugarcane Cess Validation Act (Central Act 
88 of 1961), S. 8 (Mar) 537 A, B 
———-§. 28 — M. P. Sugarcane (Regulation of 
Su ply , and, Purchases) Rules (1959), R. 68 — - 
Collection of cess From oecppier of factory — 
Powers of Collector =» Formal order of assess- 
ment by the Colléctor is not necessary ` ` 
8 ! (Mar) 587 © 
Madhya Pradesh Sugarcane (Regulation of 
Supply and Purchases) Rules (1959), R. 63 — 
See M. P. Sugarcane (Regulation of Supply and 
Purchases) Act (1959), S. 28 — (Mar) 537 C 
Madras Maru attayam Act (22 of 1932} 
S. 48 — Expression ‘Unless a contrary intentio 
appears from the will’ ~~ Connotation of 8 
(Aug) 1345 É 
Maintenance — Grant of See Cr. P. C, 
(1974), S. 195 
Matsya Covenant, Art. XI — See 
of India, Art. 868 ' (Jan) 126 A,B,C 
Mines and Minerals (Regulation aid Develop- 
merit) Act (67 of 1957), S. 3 (c) T. P. Act 
(1882), Sections 105, 3 and 108 ` General 
Clauses Act (1897), S. 3 (26) — Easements Act 
(1882), Section 52:-—~. West Bengal Estates Ac 
quisition Act (I of 1954), Section 6 (1) (i) — 
Mining lease — Doctiment whether a lease or 
licence — Substance and not form of transa- 
tion to be regarded — Section 3 (26), General 
auses Act — Applicability. (1878) 2 SC & 
Div 278, Diss. (Oct) 1669 B 


Monopolies and Restrictive Trade Practices Act 
(54 of 1969), Ss. 2 (0) and 88 — “Restrictive 
trade practice” —; What amounts tó — Duty of 
Commission or Court to consider relevant Zar, 
tors —— Observations of Beg, C J. in Hindusthan 


— 


Levers Ltd. v. MRTP, AIR 1977 SC 1285, . 
Held not good law (May) 798 E 
cb, ID (a) (ii) -> Application under: — 
Necessary contents of (Mayy 798 B 


S, 18 (2) — Power catiférred op the com- 
mission under — Scope and magnitude of Regu- 
lation 85 — Effect of (May) 798 B 
cs, 18 (2) and 55 —~ lication under Secs 
tion 13 (2) made instead E appeal — Àc- 
quiescence held could not be inferred 

ay) 798 C 


i, SS — See Ibid, S. 2 (oi Ma 798 F 
m98, 87 and 38 — Cease and desist order — 
Two conditions precedent stated — Non-spéak- 
ing order — Invalid . (May) 798 G 
S. 88 — See Ibid, S. 87 (May) 798 G 
“5. 55 — See also Ibid, S. 183 2) — 
i {May) 798 CO 
=S, 55: — Interpretation — Amendment of 
Section 100, C. P. Code —- Effect of, on right 
of appeal — Applicability of Section 8 (1) of 
General Clauses Act (10 of 1897) 
(May) 798 A 


Motor Vehicles Act (4 of 1989), Ss. 50, 58 — 
Contract carriage permit —- Renewal —- Consi- 
derations to be applied — R. T. A. acts quasi- 
judicially. C. RP No: 856 of 1977, DI 23-2- 
1977 _(Mad), Reversed (Jan) 114 
S. 58 — See Ibid, S$. 50 (Jan} 114 
i Se SE — See also Constitution of India, 


Art (Nov) 1862 B 
-—-S. 110-B — Compensatiéin — Grant of. 
1968 A. C. J. 318 (Punj & Har), Reversed 


(Nov) 1862 A 
D, LIZ — See Constitution of India, 
Art. 186. e, e . (May) 855 


Constitution . 
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7 - MUNICIPALITIES ` SÉ 
—Andhre ' Pradesh (Telangana Area) District 
Municipalities Act (18 of 1956), S. fi (1) (ei 
_* (iii) — See Urban Land (Ceiling and Regulation) 

Act’ (1976), Pre. i (Aug) 1415 B 


—Bombay Provincial Municipal Corporation Act 
(59 of 1949), Ss. 127 (2), 149 (2) and (5), 455 (1) 
— Poona Municipal Corporation Octroi Rules, 
Rule 5 (8) — Grant of concession in Octroi duty 
to industrialists — Corporation recommending 
to Government deletion of Rule 5 (8) with pro- 
viso — Government, while sanctioning recom- 
mendation, not saying anything in 
about the proviso — Interpretation of Govern- 
ment Order — Judgment of Bombay High 


Court in S. C. A. Nos. 483, 541 and 542 of 1969. 


and 2149 of 1968, DI 12 and 18-3-1989 (Bom), 
Reversed 8 (Feb) 804 
—S. 149 (1) and (5) — See Ibid, S. 127 (2) 
b) 304 


e 

——S. 455 (1) — See Ibid, S. 127 (2) 
, ; . (Feb) 304 
—City of Nagpur Corporation Act (2 of 1950), 
3. 15 (g) — Life Insurance Corporation of India 
Staf) Regulation (1960), Regns. 25 (4), 88 — 
Municipal Corporation Election — Eligibility and 
disqualifications — L C. Employee contest- 
cng election successfully — Permission of L. I. C. 
Shairman not obtained — No disqualification 
— Regn. 25 is disciplinary and is not election law 
as contemplated by S. 15 (g) S. C. A. No. 1 
af 1977, DI 1-9-1977 (Bom), Reversed; AIR 
1958 Mad 343, Overruled (Jun) 1084 A 
——S. 428 (2) — Scope — pace ap a Scar 
fion — Election — Returned candidate sufterin 
disqualification — His election declared illega 
— Candidate securing next highest votes —. 
Hot entitled to be declared elected in absence 
ef proof that voters could have cast votes to 





> Bim had they known disqualification 


‘(Jun) 1084 B 
.—Poona Municipal Corporation Octroi Rules, 
E. 5 (8) See Municipalities — Bombay Pro- 
vincial Municipal Corporation Act (59 of 1949), 
€. 127 (2) (Feb) 304 
—Punjab Municipal Act (8 of 1911). S. 61 (1) (b) 
— Profession tax — Conditions for levy — 
Partnership firm of six persons collectively carry- 
ing on business within municipality —- Each 
gartner individually liable to pay tax 


, (Aug) 1250. A 
S. 61 (1) b) — ‘Persons” nition of, 
in Section 2 (40) — Punjab General Clauses Act 


£ can be imported (Quaere) (Aug) 1250 C 
S. 84 — See Civil P. C. (1908), S. 9 








——S. 86 — See Civil P. C. (1908), S. 9 
(Aug) 1250 B 


—Punjab Municipal Corporation Act (42 oft 1976), . . 


- §& 90 — Whether suffers from vice of excessive 
delegation of legislative powers (Feb) 321 D 
——S. 90 (4) and (5) — Powers under — Exer- 
cse of, by State Government — ‘Not already 
imposed’, meaning of (Feb) 321 C 
S. 90 (5) — Levy of tax- on Indian made 
Foreign Liquor at flat rate of rupee one per 
bottle — Not discriminatory (Feb) 321 B 
—Rajasthan Town Municipalities Act (3 of 
1351), S. 2, Proviso, Í 





o terminal tax. after commencement of 19! 
Act, under Acts repealed by that Act —. Vali- 
dity S res . ~ » (Feb) 246 B 


H 
. 


RB. 179. (2) — Limitation for suits under — - 


. Applicability.. C. S. A. Mos 18 and. 29. ete.. of. 


——Sch. I — See Ibid, S. 2, Proviso, Cl. (b) 
(Feb) 24 


the order. 


(Aug) 1250 B 


- applies to it 


8 33-C, (2) 


Cl. (b) and First. Sch, — Payment of Wages Act (4 of 1986), S. 2 (ii) (g) 


Constitution of India, Article 277 — SE R 


Municipalities — Rajasthan Town Municipalities. 
Act (contd.) - ats WER l A 
1960, D/- -10-10-1968 (Raj), Reversed . 
i l (Feb) 246 A 
Uttar Pradesh N Mahapalik A ati 
ee S agar H am 
(2 of 1959), Ss. 112-A and 577 (e) and E 
U. P. Palika (Centralised) Services Rules (1968) 
R. 6 (2) (iii) — Final absorption — Right of 
officers and servants to be heard. Spl. A. Nos. 
492 and 437 of 1968, D/- 12-5-1969 (All), Re- 
versed N f i (Apr) 592 E 
————Ss, 112-A and 577 (e) and (ee) — U. P. 
Palika (Centralised) Services ies onal, R. 6 
(2) (iii) — Termination of service on ground ef 
unsuitability — Order passed without - iving op- 
portunity of hearing is illegal ` ul) 1237 
<S. 112-A (2) — U. P. Palika (Centralised) 
Services Rules (1966), R. 6 (2) (iii) (as amended 
on 30-3-1967 and 26-6-1967) — Introduction of 


second fictional date i.e, 81-8-1967 — Effect 
Apr) 592 C 

~~, 577 (el and (ee) — See mia e Een 
(Jul) 1237 





nae Pa oe ee Gë 1966), S. 54 — Place? 
—~ Meaning of — Includes a vehicle. Cri. A. No. 
221 of 1973 Karnataka High Court, Keng E 
i l (Apr) 711 A 
Ser? 54 — “Recording the tous K his 
belief? — Failure. Cri. A. No, 221 of 1973 
Karnataka High Court Reversed - (Apr) 711 B 


Mysore Government Servants (Seniori Rul 
ee Ge R. 2 (a) — See Constitution 7} dia, 


. India, 
. {Oct} 1676 

Opium Act (1 of 1878), S. 9 — 

Proof. See Constitution of India, 


Possession — 
Art, 136 

Orissa Estates Abolition Act (1 of 

' See under Tenancy Laws. 


(Aug) 1249 
1952) 
Partnership Act (9 of 1932), S. 4 — Partnershit 
—— Requisites, See Municipalities — Punjab 
Municipa] Act (1911), S. 61 (1) (b) i 
Aug) 1250 
Payment of Bonus Act (21 of 196572, 10 = 
Payment-of minimum bonus irrespective of profit 
or no profit — Provision not ultra vires Arts. 19 
(1) (e and 301 fe (Feb) 233 
Ss. 17, 31-A and 84 (as amende by Act 
23 of 1976) ~~ Customary Bonus — Claim for 
~~ Not impaired or eliminated by the 1976 Am- 
endment Act a ` (May) 876 
S. 31-A — See Ibid, S. 17 (May) 876 
ibid, sos | | 
id, S. May) 876. 
H U. P. Industrial Disputes Act eg Lee 
S. 3 (b) (c) ~ (Feb) 262 











Payment of Gratuity Act (39 of 1972), S. 1 (3) 
-— Payment of Wages Act (1936), S. 2 (ii) (g) — 
Hydel Upper Bari Doab Construction Project is 
an establishment — Payment’: ‘of Gratuity Act 


. (Dec) 1981 A 
—-—S. 4 (1) (b) — Retirement — ee 
is a termination of service and falls within the 
scope of Section 4 (1) (Dec) 1981 B. 
S. 7 — See Industrial Disputes Act (1947), 

. (Dec) 1981 C 





~ See Payment of Gratuity Act E 1 (3)- 
BE - .  - (Dec) 1981 

Penal Code (45 of 1860), S. 21 — See «. 9 

"(OU Prevention of C rruption Act (2- of 1947), 


. SÉ i (Feb) 358- 
- (2) Prevention of: Corruption- Act UA Sec- ` 
ni tion BQ) gt | DNoet 18905 © 
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" Penal Code (contd.) / 

——S. 2]- (12) —. See, also Tamil Nadu Public 
Man (Criminal Misconduct) Act: R i Ze Je? 
——S. 21 (12) (ai — Public servant, — Chief 
Minister or Minister is. a public. servant ` 





(Jun) 898 E 
——S. 34 — See also 
(1) Ibid, S. 300 (Sep) 1534 
(2) Ibid, S . 802 (Aug) 1847 E; 
(Aug) 14 
d Ibid, S. 326 er 1755 
(4 Se S. 420 (Aug) 1842 
— Common intention — Murder pre- 
ES — Held on facts common intention to 
Pn deceased stood clearly proved (Aug) 1435 


——S. 53 — See Prevėntion of Corruption Act 
(1947), S. 5 (2) (Nov) 1820 
—S. 70 — Starting point of limitation — 
Stay or suspension of fine — Period of such 
stay or suspension is to be excluded in comput- 
ing limitation of six years (Aug) 1263 
S. 98 — Plea of self-defence —- Burden on 











accused (Feb) 201 B 
Ss. 96, 97 — Right of private defence — 
Deceased waylaid and attacked by. nage with 
dangerous weapons — Question of E of eco 
vate defence does not arise. . (Jal) 1280 
—S§. 97 — a also 
(1) ae {Jul} 1230 
- (2) Ibid, Jul) 1179 
S. 97 — eee of private defence — Onus 
of proof (Apr) 577 A 
——S. ‘99 — See Ibid, S. 300, alee 
S ) 577 B 
——S. 101 — See Ibid, S. 300 Four 
ay 577 B 
——S. 108 — See 
: (1) Ibid, 3 300, Exception 2 (Jan): 44 
(2) Ibid, 300 Four ly. (Apr) 577 B 


——Ss. 20A and 465 — Central Excises and 
Salt Act (1944), S. 9-A — Charge of conspiracy 
to dispose of unauthorised stocks’ of tobacco and 
falsification of records — Evidence and proof 

GE 1266 B 
——S. 120-B — See 


i) Gia E @ aes 
ee Gen ov) 1791 A 


Ba Criminal P. C. (1974), S. 197 ON 

. (Nov) 1841 B 
Ss. 120-B, 161, 165-A and 218 — Preven- 
tion of Corruption Act (2 of 1947), S. 5 (1) (a) 
read with Section 5 (2) — Customs Act (52 o 
: 1962), Sections 185 and 1386 — Conviction for 
offences under — Documentary . and oral evi- 
dence found to be not reliable — Accused, held, 
entitled to. acquittal. Cr. App. Nos. 154, 424, 


asia 3 


151 and 428 of 1971, DI. 27-7-1976 (Bom), Re- 





versed (Sep) 1587 
——Ss. 146, 149 — Common object — “Proof 
of (Aug) 1265 
——S. 149 — See also 

E Ibid, S. 146 (Aug) 1265 

(2 Ibid, S . 300 (Sep) 1504; 

(Sep) 1509 A Gu 

_ (8) Ibid, S. 304 . Aug) 1259 

(4) Ibid, S. 395. Dec) 1943 


——Ss. 149, 302 and 325 — Conviction under 
Section 302 read with Section 149 converted to 


` conviction under: Section 825 read with Sec. 149 


— - Validity (jun) 1019 A 
——Ss. 149 and 455 — Acond variously arm- 
ed entering police wireless station after break- 
ing open doors and windows and assaulting in- 
mates — Offence — Conviction ON ov) 1761 B 
S. 161 —:See.  .-- 

‘{1) Ibid, S. 120-B — 





_ conviction for omission to inf 


(Sep) 1537- 


‘Penal Code (contd.) . Se 
: (2) EE of EE Act LO of. 1947), 


(Feb) 358 .. 
(8) Tamil Nadu Public Man (Criminal Mis- ` 
conduct) Act (1974), S. 29 





Ss, 161 and 165-A — Prevention of Corrup- 
tion Act (2 of 1947), Section 5 (1) (d) and (2)— 
Evidence of complainant —- Complainant in no 
better position than accomplice after introduc- 
tion of Section 165-A —- Corroboration in mate- 
rial particulars — Necessity — Criminal Appeal 
No. 1847 of 1970, DJ- 4-8-1972 (on. Reversed 

(Jul) 1191 A 
———S. 161 — Evidence and proof — Mere re- 
covery of money from accused not sufficient. 
ILR a 1974) 2 Delhi 400, Reversed 


(Au 
——§, 165 — See dd, S. 120-B ` 
~S 165-A — See Ibid, S.161 
————-§, 201 — Evidence and proof (Jul) 1245 
‘S. 201 — Accused A, B and C charged 
under Section 364, Section d read with Sec- 
tion 34, Section 120-B read with Section 302 
and Section 201 — A and B acquitted of all. 
the charges but accused C found guilty of 
murdering deceased — Convicted under S. 302 
read with Section 34 by trial court — Charges 
under Sections 364 and 201 were also found 
proved against him by trial court — Held that 
as the approver D was improving his story from 
time to time in order to give support to prose- 
cution case and not because it was the truth he 
was not a reliable witness — Accused C ac- 
quitted of the charges under Section 302 read 
with Section 34 and under Section 364 — Ac- 
cused C however found guilty for offence under 
Section 201 (Aug) 1280 


S. 202 — Where no offence fs established, 
orm of the offence 
(Jul) 1282 A 


g) 1408 B 
“Gep) 1537 
(Jul) 1191 A 








is not sustainable 





S. 202 — Word “whoever” — Does nat 
cover person alleged to have committed the. 
main offence (Jul). 1232 B 
-——§, 211 — See Criminal P. C. (1898), S. 195 
(1) (b) (May) 777 
——S, 218 — See Ibid, S. 120-B (Sep) 1537 


S. 221 — Court Moharrir instead of send. ` 
ing suspect to jail custody directing his release 
— On facts held release was in violation o 
legal obligation and hence Court Moharrir was 
guilty of offence under Section 221 _ (Jul) 1184 





of causing. death — Not. necessary for offence 
of murder — Bodily injuries sufficient in ordi- 





nary course of nature to cause death — Effect 

(Jun) 1006 
——-——§§, 299, 300 — Benefit of doubt — When 
given (Jul) 1294 A. 
cf, 299 — Prosecution for offence of murder 
~~ From facts and circumstances, held ac- 
cused were not liable to be convicted for offence 
of murder > 


(Dec) 1876 B 





S. 800 — See also 
(1). Constitution of India, Art. 136 
(Aug) 1284 A 
(2) Evidence Act (1872), 
.. ` (äm) 697, 702. j (Nov) 1881 A, B 
Ss, 800 and 302 — Evidence and proof — 
Prosecution Ea SE based on circumstantial 
evidence and eclaration made to S; I. 


and witnesses —- `" Value of — Duty of Court 
— Conviction based thereon held justified 


(Jan Si 
800 — Evidence Act (1872), S.- — 
Murder - trial.~—~ Allegation: ba, accused: ei të 





199 ` 


ceiving. gun ‘shot wounds from revolver fired by - k D 


(Jun)'898 C. - 8 


Ss. 299, 800 Thirdly and 302 — Intention . 
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deceased --- Doctor’s opinion as to nature of 
wounds (Feb) 391 A 


———Ss, 800, 802 — Murder charge —- Apprecia- 


tion of evidence — Circumstantial evidence — 
Held sufficient for conviction (Apr) 716 


——-§, 800 -—- Fatal injury not satisfactorily 
established to have been caused by particular 
accused —- Refusal to convict him under Sece 
tion 802 simpliciter -—- Legality (Jun) 1019 B 
——-S, 300 — Charge under S. 802 — Proof — 
No evidence worth on basis of which conviction 
‘of accused could be sustained — Prosecution 
failing to bring home the charge to the accused 
acquitted (Jul) 1145 
—-§. 300 —- Charge of murder — Circum- 
stantial evidence —- Appreciation of 
(Aug) 1882 A 
——-S, 800 — Charge of murder — Medical 
svidence —- Appreciation of — Acquittal of ac- 
cused by High Court— Appeal by special leave 
~ Interference by Supreme Court 
(Aug) 1882 B 
——-Ss, 800 and 384 — Murder trial — Circum- 
stantial evidence — Appreciation of —- Duty of 
Court ` (Aug) 1410 
——S, 800 — Murder — Dying deciaration, 
oral — Prosecution witnesses, near relations men- 
tioned in P LB — Appreciation of evidence 
(Sep) 1497 
——-Ss, 300, 825, 149 — Attack by unlawful 
assembly -- Death — Appreciation of evidence 





(Sep) 1504 
S, 300 — Murder trial — Appreciation of 
svidence (Sep) 1507 





-~§, 300 — Murder trial — Order of acquit- 
żal set aside by High Court — Legality 
(Sep) 1508 
——Ss. 800, 807 and 149 — Offence under =- 
Evidence —- Appreciation of (Sep) 1509 A 
——§. 800 — Murder trial — Dying declara- 
tion — Truthfulness of for conyiction 
(Sep) 1513 
Ss. 800 and 904, Part II — Murder trial — 
Conviction under Section 302 changed to one 
ander Section 304, Part II in view of facts — 
Decision of Madhya. Pradesh High Court Revers- 
ad ` (Sep) 1532 
Ss. 800, 84 — Circumstances not indicatin 
shat accused shared common intention or too 
any active part — Conviction under S. 302/34 
neld not sustainable. Decision of Orissa High 











Court, Reversed (Sep) 1534 
S. 800 — Charge of murder — Circum- 
stantial evidence — Adequacy (Oct) 1711 A 


S. 300 —— Evidence Act (1872), S. 3 — 
Quadruple murder — Evidence of two eye-wit- 
aesses who also sustained gunshot injuries — 








Appreciation (Nov) 1822 
8. 300, Exception 12 — See also Ibid, Sec- 
fion 302 (Jul) 1179 


Ss. 300, Exception 2, 108, 302 and 304, 
Part I — Murder — Exceeding right of private 
defence of property an) 44 
S. 800, Exeeptions 2 and 4 — Applicability 
of the exceptions (Jan) 138 
S. 300 Thirdly — Proved facts indicating 
pre-planned murder — Offence; held, proved 

Gan 80 
Ss. 800, Fourthly, 804, 99, 101, 108 — 
Murder —- Private defence against mischief — 
Extent of — Section 103, when not attracted — 
Applicability of Part I or Part II of Sec, 304 — 
Cr. A. No. 393 of 1969, DI 24-4-1972 (Punj & 

















Har), Partly Reversed (Apr) 577 B 
S. 802 —- See also 
(1) Tbid. S. 149 (Jun) 1019 A 


Penal Code (contd.) 

2 Ibid, Ss. 299,800, Thirdly (jun) 1006 
(3) Ibid, S, 390 an) 190; 
Apr) 716 
(4) Ibid, S. 800, Exception 8 (Jan) 44 
5) Ibid, S. 826 ù Oct) 1755 

6) Evidence Act (1872), S. 8 
(Dec) 1949 A, B 

(7) Evidence Act (1872), S. 27 
(Dec) 1949 O 


poe, G02 — Murder — Sentence — Extenuat- 
ing circumstances (Apr) 702 B 
m9. 802 — Death sentence — Hired assassin 


committing murder for no motive except to earn 
a reward — Discretion in awarding death 


sentence held properly exercised (May) 871 
5, 802 — Constitution of India, Art. 186 == 
Imposition of sentence — Question as to —- Re- 
structuring of Section 302 by Court — Permis- 
sibility | (Jun) 916 A 
s5. 302 — Death sentence or life R. I. — 
Imposition of —- Condensed guidelines pointed 
out — Refd. No. 8 of 1977, Dj- 28-9-1977 (Al), 
Reversed un) 916 B 
zent, 802 — Murder ~ Imposition of death 
penalty — Must be for ‘special reasons’ con- 
templated by Section 854 (3), Criminal P, C. 
SG (Jun) 964 
m3, 802 — Criminal P. C. (2 of 1974), S. 357 
-~ Conviction for murder — Sentence =- Com- 
pensation to widow of deceased (Jul) 1177 
=S, 802, 304, First Part, 800, Exception 2 
and 97 -— Right of private defence of body — 
K started attacking A with stick — A then stab- 
bing K with knife causing grievous injury to K’s 
heart resulting in death of K — A acts in exer- 
cise of his right of private defence but exceeds 
that right by stabbing K in heart -- A hel 
guilty of offence under Section 804, First Part 
and not of murder under Section 802, Criminal 
Appeal No. 608 of 1972, DJ- 30-1-1974 (Bom- 
hay at Nagpur), Reversed (Jul) 1178 
-O8 802, 304 — Deceased killed with sword 
stick two feet in length and with such ferce as 
to impair liver and aorta — Held offence was 
ene of murder and not under S. 804, Part IT 
(Jul) 1224 B 
vc, 302 — Mere fact of acquittal of co-ac- 
cused or the fact that co-accused at whose in- 
stance accused committed the crime was given 
benefit of doubt would not vitiate the convic- 








tion (Aug) 1844 

S. 802, read with Section 84 —- Common 
intention — Each and every accused need not 
have inflicted serious injury (Aug) 1847 E 
5, 802 — Death sentence or life imprison- 
ment — Counting the casualties, not a main cri- 
teria —~ Additional. relevant factors for not im- 


posing death sentence indicated —- Cr. Appl. 
No. 735 of 1978 and Murder Ref. No. 6 of 1978, 
D/- 6-10-1978 (Punj & Har), Reversed 

(Aug) 1884 A 


S. 802 — Murder — Conviction on basis 
of statement of accused —. Validity 

(Aug) 1414 
SS. 302, 304, 325 read with S. 84 —- Sudden 
quarrel after exchange of abuses — All accused 
assaulting deceased with sticky —- No evidence 
to show as to which accused struck the fatal 
blow — Intention to cause death not proved but 
common intention to cause grievous hurt was 
apparent — Offence falls under S. 825/34 and 
not under Section 302 or 304 (1) —~+ Order of 
Bombay High Court Di 25-6-1974, Reversed 

(Aug) 1484 
——5Ss, 302, 304, Part I — Offence under — 
Held in the circumstances of the case offence 
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fell- under Section 304 Part I st not under Sec- 
tion 802 (pt. coriceded.) — (Sép) 1454 
Ss 802 and 804, Part Il — Dee? inider 
Section 802 altered to onë wider S; 304, Pact D 
in view of facts — Decision ôf Bombay High 
Court; Reversed (Sep) 1525 


~—-—Ss. 802 and 3904, Part d — Applicability = 
Victim, an 6ld womdn, doné tö death by sran- 
gulation by applyiñg considérable force — Lage 
alls under S. 802 and Bot under S. 304; Pact TI 

l (Oct) 17-1 B 

S. 802 — Mere presences of seridtis iffitiés 
on accused is no ground for acceptance ot de 
fence versión Nov) 1828 A 


== Ss, 302, 804 — Knife a (37 deem in- 
flicted by accused on decéaséd Gti paly muttér 
= Casé fell ogder Séétion 802 and fot under 
Section 304 


=—§, 802 — Acciised giving blow on the sech 
of victim with kirpan resultitg iñ his déati 
Accused is liable to be convicted oder S. 302 

(Dech 1876 A 
——S. 302 — Murder Gäng — Circumstcntial 
évidenéé -— Accused an agriciilturist -== B.ood- 
stains found on his dhoti — Not by itself suffi- 
cient to prove offences, Cr, A: Nö: 1829 of 1971 


ee 





D 
wees 


(Bom), reg (Dec) 1929 D 
sm——§. § 

KW wi $. Ka Fourthly S Ag yt) 577 B 

2) Ihig, S. 12-4 B; 

(Aü J 7434; 

oy) 1828 B 


e. 804, rend with S. 149 and $ 
Acciised Nos. 1 and 2 EE inder $. 302/149 

== Accused No; 1 found fo havé exceeded tight 
of private defetiéée of property aiid Aceiiséd 
Mo 2 nót shown to have assaiiltéd décéasid = 
Charge under Section 149 fails —- Convy-ction 
of Acctised No, 1 altered fromi_oné litider Sec- 
tion 304/149 to that under S. $28 and Acetsed 
‘No. 2 acquitted, 1974 Cit LR (Cri) 424, Partly 
Reversed (Aug) 1259 


-§. 304, putt See 





a) Ibid, + 506, Exception 8 (Jam) 44 

2) Ibid, Ga 1179; 
+S, 804, Ge D = ‘See 

(1) I bid, 800 (Se j) i532 

(2) id. 3 Sép) 1525; 

(Oct) 1711 B 

GR. 304, Part II — Sentence — Accus:d in 


ome Occur enoe 
Ss 


fail for onio yet ónë month ` 
taking 
čal orde tô oné al-eady 
cal ordeal =- a Beer Ge Rae (Api) 577 GC 
===§, 804; Part II == Victifi iui over bj ċáft 
driven by accused — Death — Accused: neet- 
ing witnesses in hospital and taking stéps to Bear 
hicidental medical expensés =~ Cojiviction atidér 
Ge S04, Patt IL. held proper . (Oct) 17.08 B 


+ TEEN 





 deceage 
SEN 


DL tn 


proper 
——§. 804-A = Accident == een = e Proof 
== Applicability of “res ipsa loquitur” in crinii- 
nal cases = Extent of == Accident due to ern 
Gf judgment and iñ spite óf driver adc ting 
best course according: to kis knowledge an nd be. 

lief —= Principle of res ipsa locquitur nó a 





tracted. Cri. Deen, Petri. No: 857 of 1977, SR: 

22-3- 1978 (Kant Réversed . (Nov) a vid 
+S. 305 = Sée Coiistitution of India, 

cle 186 (Sep) 1595 


(Nóv) 1828 `B 


iN, SRA ie Ren Thid Q oos 


$1 


Fenal ve (contd,) ` 
' Bon 1509 A 
BR. 807 — ges to murder — Evidence 
= Police contacted after lapse of 20 hours — 








Legality of cényiction . (Apr) 699 
98 — See also 

{ D ‘Thid, g 304 (Aug), 1259 

(2) Ibid, . 825 (Sep) 1494 B 

om §, 32 dh — Sentence =— Injuries on com- 


plainane sin simple in nature and more or less -super- 
cial —- Sénfericé of nine moñths reduced to 
périod already served (abut a. month and a half} 
(Aug) 1261 B 
S. 824 — Charge under — Evidence — 
Appréciation — Possibility of ifindcétice, held, 
iot eéxcliided on facts — ‘Decision of Hi 





Court, Reversed (Sep) 1510 
———§, 824 — Hurt by sharp weapon — 
Seiitérice — Reduction iñ appeal by special 


leave —- Tiijtiry caused by a Razor, very setious 


— EE of reduction does not arise 
(Oct) 170$ 
——§, 325 — See also 
1) Ibid. S. 149 (uli) 1019 A 
2) Ibid, S (Sep) 1504 
3) Ibid, (Aug) 1484 


H Se rs 828 simpliciter -= Conviction 
under -= Legality —- Decision of Puüjab and 
Haryaiia High’ Coit; Révérséd (Sep) 1494 B 


826 —- Grievous hurt — Séitence — Re- 
duction = Propriety (Aug) 1432 


«S8, 896, 802 and $4 = Attack by Séveéral 
pérsong — Contiddiction in évidence — Corn 
viction aid séntencé. Décision of Madhya Pra- 
dech High Court, Réversed (Oct) 1755 

S. 883 — popes Diy = Interférencé Le 
discharge ‘of duty by public sérvant being from 
another public servant, setting asidé of sentence 
of imprisoriment by taking lenient view is not 
called for Oct) 1706 A 


864 — See Ibid, S. S00. (Aug) 1410 
Ss, 365, 387 = Abduction for extortion —- 
Sentence — Extenuating’ circumstances 
(Sep) 1493 
=—S, 866 — Girl found to have gone with the 
siccused of Her frée will arid with consent of 
her mother —- No proof that she was taken by 
accused to seduce her to illicit intercourse — 
Accused held not guilty under E $66 








1 1276 A 
=S, $66 =; Mere finding. that SC abduct- 
ed the wéorian — Not sufficient for sustainin 
Conviction (det Section 866 —- _Décision 6 
Punjab afd Hatyana High Court, Reverséd 





(Sep} 1494 A 
$. 875 Thirdly —s Séxual intercourse = 
Consent — Cicümstañcës négativiti¢ existence 


of “fear? and story óf “passive submission’ 


= 


“Accused, held, entitled to be acquitted. Crimi. 


nal Appeal No. 193 of 1974, DI 18-16-1976 
(Bom); Reversed (Jan) 185 
sn, 876 — Charge of Tape = Go Tot A 
öf évidénce ) 1194 A 
nl, 376 — Charge. of rape — Medical. evi- 
dence — Appreciation (Jul) 1194 B 


=-=5§. 876 = No proof that thé girl was ever 
subjected to sexual intercourse without her cor- 
gent ~= Prosecution failing to prová by reliable 
évidence that the gu was hélow 16 yéars of 
age at the time of eged occurrence == Ac» 
cused. held riot guilty SS er Section 376 

(Aug) 1276 B 


Smii 879 — Theft — Transfer of Possession 
of property — Essential ingredient 
(Nov) 1825 c 


Morni TOAR 





~ 
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sec, 887 — See Ibid, -365 --- (Sep) 1498 
` S8, 895, 384 and 149 — Prosecution under 
“Section 895/149 — Accused surrounded victims 
and extorted for sparing them — Amount paid 
to accused — Accused liable under Ss. 384/149 

i l (Dec) 1948 
889 and 402 — Conviction under — 


D 


- Legality A 

ee, 402 — See Ibid, S. 899 (Aug) 1412 
ect, 408 — Sentence — Young law graduate 
as employee committing first offence of mis- 
appropriation —- Serious notice of lapse need 
not be en — Nominal sentence of one 
month’s R. I. and fine of Rs. 500/- RE 


Ju 
09 — See also Criminal P. C, (1974), 


—S. 4 
§. 197 (1) (Nov) 1841 B 
408 — Sentence — Accused sentenced 


~~ Likely to lose his service —- Accused, already 
undergone imprisonment of six and half months 
—- Substantive sentence reduced for the period 
already undergone (May) 825 
~—S. 409 — Evidence and proof — Tahsildar 
accused I failing to credit amounts received as 
land revenue, fines etc, in Government Treasury 
~ Morey handed over to the Reader — But 
dominion of accused over amount proved — 
Charge of criminal breach of trust against him 
held established Jun) 1008 
——Ss. 409, 467 and 477-A — Prevention of 
- Corruption Act (2 of 1947), S. 5 (2) — Amount 
drawn in the name of Chowkidar —- Chowkidar 
giving receipt of the amount — Chowkidar no- 
‘where stating in his evidence that he had not 
received the amount. or that the receipt was 
forcibly taken by accused without paying him 
money — Held accused could not be convicted 
for misappropriation —- Cr..A. No. 874 of 1967, 
DL 23-9-1972 (Madh Pra), Reversed _ 
i (Jun) 1080 G 
~——Ss. 409, 487 and 477-A —. Prevention of 
Corruption Act (2 of 1947), S. 5 (2) — Amount 
drawn in the name of Chowkidar — Name of 
Chowkidar not in attendance register — Name 
` of two other servants not. on register thou 
working in ‘school — Absence of name in the 
attendance register not conclusive proof that he 
was not an employee of the school and does not 
‘lead to inference that amount drawn was mis- 
appropriated. Cr. A. No. 874 of 1969, DI 23-9- 
‘1972 (Madh Pra), Reversed (Jun) 1080 D 
. 409 — Sentence — Accused a new and 
- inexperienced hand made a scapegoat — Ac- 
cused had already done five months in jail — 
Sentence of three years reduced to the period 
already served but fine maintained (Jun) 1120 


———S. 411 — See also Criminal P. C. (1974), 
(Jun) 1048- 


SR 860 ` Chan 

` ——S. 411 — Offence under — Proof — Ác- 
cused must be shown to have reason to believe 
that the property was stolen’ (Oct) 1718 
~——Ss. 420, 471 read with Section 34 — ‘A’ 
forging receipts and collecting donations from 


‘yarious persons with help of ‘B’ — No evidence . 
_ Poona Municipal Corporation Octroi Rules ` 


to show that ‘B’ was taken in confidence or that 
he knew that receipts were ‘forged -- Held 
High Court was wrong in law in reversing ac- 
quittal of ‘B’. Order of High Court of Gujarat, 
D/- 19-1-1978, Reversed l (Aug). 1342 
——S. 455 — See Ibid, S. 149 l 
` m—S, 464 — See Evidence Act (1872), S.°8 


l l , (oni 10 © 
~S, 465 — See Ibid, 5. 120-A, (Aug) 1266 B 
cb, 467 —- See also.” ` dpe ate f 
=<") Ibid, S. 409 `° -- - (Jun) 1080 C, D- 
` ON Ryidenna Art (1879). 8. 4R ` (Dec) IRANA 


(Aug) 1412. 
u 


Mariage Act (25 o 


(Nov) 1761 8 


“tension of Code of Civil i 
tration“ Act, 1640). Act (80 of 1965) 


Penal Code {contd.) - 


Ss, 487, 471 and 477-A — Prevention of. ` 


Corruption Act (2 of 1947); Section 5 (2) — 

ences under — Evidence and proof — Evi- 
dence of handwriting expert — Välue of — 
Conflict between expert witness and other weit. . 


-Nesses.—— Expert evidence found unreliable — 


Conviction cannot be. sustained ` (Jun) 1011 
——Ss. 467 and 471 — Charge of forgery — 
Trial Court in view of conflicting state of evi- 
dence acquitting the accused — High Court re- 
versing acquittal on basis of some suspicious cir- 
cumstances —- Held, such circumstances, even 
if true, would throw some suspicion on the 
genuineness of the will in question but it could 
not take the place of wool and therefore con- 


viction not sustainable (Jul) 1236 
-——Ss. 467, 471 — Lottery ticket presented by 
accused before offcer concerned for claimin 


cial prize —- No knowledge of its forge 
character — Not concerned in forging it — Not 
guilty —- Decision Di. 2-6-1972 of Punjab and 
Haryana High Court, Reversed (Dec) 1890 B 
——S§. 471 —- See also : 
(1) Ibid, S. 420 (Aug) 1342 

2) Ibid, S SCH Ls (Jul 
un) 1011; (Jul) 1286; (Dec) 1890 B 

(8) Criminal P. C. (1974), S. 318 

(Sep) 1506 B 
——S§, 471 — Accused withdrawing forged bank 
guarantee bond after detection of forgery and 
paying the amount — Sentence of one year's 
R. I., reduced to period already served and fine 
of Rs. 1,000/- raised to Rs. .5,000/- (Aug) 1343 


——S. 47] — “Which he knows or has reason- 


to believe to be a forged document” —- Evi- 
dence —. Appreciation of.- Decision dated 1-12- 
1971 (Mys), Reversed (Sep) 1506 
——S5. 477-A — SZ 
Ki Ibid, S. 409 (Jun) 1080 C; D 
2) Ibid, S. 467 ji (Jun) 1011 
, 489-B — See Ibid, S. 489-C (Oct) 1705 
——Ss, 489-C, 489-B — Possession of counter- 


feit currency notes — Proof. Decision of 
Karnataka High Court, Reversed ` . (Oct) 1705 
——S§. 494 — EE and applicability — Hindu 

1955), S 17 — Second mar- 
riage though void under S. 17 — Section 494, 
LP C., if attracted {Apr) 713 A 


.———§, 494 — Sentence — Bigamy is a serious 


offence — Court cannot take a very lenient view 

gë (Apr) 713 B 
——S. 494 — Conviction under — Evidence and 
proof — Second marriage contracted by ac- 
cused not proved to be legally valid — Con- 
viction not sustainable (May) 848 


kipar SE ‘and Agricultural Lands Act (138 of ` 


See under Tenancy Laws. 


Police Act (5 of 1861), S. 8 — Punjab Police 


‘Rules (1934), Rules 12.21 and 12.22 — Issue of 
certificate under: Rule 12.22 as required under 


Section 8 — No bar for his removal from service 


: ander Rule 12.21 — 1969 Lab IC 746 (Puni . 


and Har), Reversed (Feb) 886 B 
See under Municipalities. 
Portuguese Civil Procedure: Code, Art. 145 — 
Enforcement of Limitation Act, 1963 in Goa, 
Daman and Diu pending proceeding in trial 
Court —. Limitation for filing appeal — Con- 
donation — Judgment of Judicial Ee 


Court, Reversed ` (Aug) 
Art, 687 — See Goa, Daman and Diu (Ex- 
, C., 1908 ‘and. Acht, ` 





-S. 4, Proviso ` 
bz (Aug) 1852- A a 


= fo "m= ee ~ar =- ag 


: Precedents — Stare decisis ~- Erroneous deci- 
sions of Travancore High Cout cannot have a 
force of binding precedents on Madras High 
Court — Doctrine of Stare decisis cannot be 
invoked, (Dec) 1937 C 


Press and Registration of Books Act (25 of 1867), 
Pre. — Object of Act (jan) 154 A 
———S§, | (1) — See Ibid, S. 7 (Jan) 154 B 
S, § — See Ibid, S. 7 . Gan) 154 B 
Ss. 7, 1 (1) (Ð) and 8-A — Rules under 
Act, Rule 8 ~~ Presumption under Section 7 — 
Scope of —- Held not applicable to chief editor. 
uf newspaper who is not shown to be its editor 
as defined in Section 1 (1) — 1978 Ker LT 38, 
Reversed (Jan) 154 B 
S. 8-A ~~ See Ibid, S. 7 


Prevention of Corruption Act (2 of 1947), Ss. 2 
and 5 {1) (c) — Kerala Criminal Law Amen l- 
ment Act (27 of 1962), Sections 2 and 3 — 
Penal Code (1860), Ss. 161 and 21 — Enlarged 








definition of ‘public servant’ — Applicability 
(Feb) 358 

——~§. + — Presumption under. — Rebuttal 
(Sep) 1455 


———§, 5 — See Constitution of India, Art. 156 


(Oct) 1784 
——§, 5 (1) (a) read with S. 5 (2) — See Peral 
Code (1860), S. 120-B ` 


(Sep) 1537 
-——S, 5 (1) (ec) — See also Ibid, S. 2 (Feb) 358 
-——§. 5 (1) (c) read with S. 5 (2) — Sentenre 
— Amount of Rs. 130 embezzled recovered from 
salary of accused — Accused committing offence 
when he was mentally disturbed — Sentence 
of imprisonment reduced to period already 
served (one week) and fine reduced from Rupees 


1,000 to Rs. 500 (Aug) 1280 


S 5 (1) (dd) — See 
(D Penal Code (1860), S. J61 (Aug) 1408 B 

” (2) Tamil Nadu Public Men (Criminal Ms- 
conduct) Act (1974), S. 29 (Jun) 898 C 
———§, 5 (1) (D) — Scope — “Abuse of positioa” 
— What amounts to. Cr./A. Nos. 1005 and 1006 
of 1973, D/- 6-8-1975 (Bom), Reversed on farts 


(May) 826 A 
sS. 5 (1) (A) and (2) — See Penal 
S., 161 


Code (1868), 

(Jul) 1191 A 

SS. 5 (1) (d), (e) and 5 (8) -— Repeal vf 

Section 5 (3) and its subsequent revival — Effect 

~ Central Act 16 of 1967 — Not a piece of 2x 

post facto legislation {Apr) 602 A 
. 5 (2) -— See also 

(1) Ibid, S. 5 (1) fei . (Aug) 1230 

(2) Criminal P. C. (1974), S. 394 (2), Provo 

(Mar) 451 A 


(3) Penal Cade (1860), S. 409 
{Jun) 1080 C, D 


l 
(4) Penal Code (1860), S. 467 ~ (Jun) 1011 


S, 5 (2) — Accused, a. public servant ce- 
manding heavy bribe — Conduct deserves -no 
clemency Nov) 1820 
~S. 6 — Sanction for prosecution — Proof — 
Validity of sanction. Cri. A. No. 703 of 1971, 
DI. 5-4-1973 (Andh Pra), Reversed (Apr) 677 
~S. § — Applicability — Offender ccasing 
to be public servant — Section 6 would have 
no EE (Sep) 1435 


———§, 6 (J) (c) — Central Civil Services (Clasi- 
fication, Control and Appeal) Rules (1957), Rr. il 
(2),. 14 (2) (b) and 23 @) — S. R. O. G81 uncer 
~~ Central Civil Services (Classification, Control 
and Appeal) Rules (1965), R. 34 — Prosecution 
ul Investigator in the office of the C. C. L E. 
under Section 76], Penal Code and S. 5 (2), Pe 
vention of Corruption Act -= Authority con- 
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(Jan) 154 B . 
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Prevention of Curruption Act (contd.) 
petent: to remove Sanction granted by 
jt. C. C. L E. valid (Mar) 451 B 


Prevention of Food Adulteřation Act (387 of 
195-4}, S. 2 fix) (a) and (9) — Preparation labelled 
“as sweet as Saccharin but not as bitter as Sac- 
charin” — Preparation could not be held to 
have been misbranded as Saccharin or prepara- 
tion of the type of Saccharin within the mean- 
ing of Section 2 (ix) (a) and (g) — 1975 F. A. J. 


220 (Delhi), Reversed (Jun) 1004 
sc, 7 —- See also 
(1) Ibid, S. 16 _ (Jul) 1128 A, B; 
(Dec 
(2) Ibid, S. 17 (Dec) 1977 C 
(3) Constitution of India, Art, 14 (Nov) 1867 


=S. 7 — Adulteratisn — Proof — Food In- 
spector purchasing sample of milk from can 
labelled as ‘toned milk’ — Accused immediately 
wrillag on notice in Urdu that he sold ‘skimmed 
milk’ — Effect —- 1974 FAC 490 (Delhi), Re- 


versed (Oct) 1707 
ean T — Expression “by any person on his 
behalf” — Construction —- It ‘includes agents 
and servants ` (Dec) 1977 A 





ss. 8 and 9 — Appointment of Food In- 
spector and Publie Analyst by State Government 


under original Act — Validity of after amend- 
ment Get 310 A 
——-S. 9 — See Ibid, gg (Feb) 310 A 
——S. 13 — See also Ibid, S, 16 (Dec) 1917 


——~5. 13 — Public Analyst’s report of sample 


of milk — Evidentiary value of (Feb) 310 B 
RE SS Se also í 

) Ibid, S. Dec) 1977 C 

(2) Constitution of India, Art. 14 SÉ 1867 

~——-S, 16 — Sentence — Reduced on facts of 

the case to already undergone (Apr) 701 


——~Ss. 16, 7 and 23 — Prevention of Food 
Adulteration Rules (1955), R. G1, Proviso, R. 60, 
App. B, Item A-11-02-08; App. B, Item A-1]- 
02, App. B Item A 11, 02, 02 — Scope of Pro- 
viso to Rule GY.— Expressions “Milk and Cream” 
and “Milk and Milk Prodacts” — Distinction. 
(1975) 1 FAC 847 (Delhi), Partly Reversed , 

(Jul) 1128. A 
——-Ss. 16, 7, and 23 — Prevention of Food 
Adulteration Rules (1955), Rr. 61 and 60; App. B, 
Item A-11-02-08 —- Sample of chocolate ice- 
cream — Accused taking stand that he used vere- 
table ghee which is not brominated vegetable 
oil — Burden of proof on prosecution. (1975) 1 
TAC 347 (Delhi), Partly Reversed (Jul) 1128 B 
——S, 1 Sentence — Adulteration found to 
be of very marginal nature — Sentence reduced 
to period already undergone — Fine imposed 
maintained (Oct) 1700 


Ss. 16, 7 and 13 — Prohibited cual-tar dye 
— Dye not mentioned in Public Analyst’s report 
to be injurious to human life — Plea of, for re- 
duction of imprisonment part of sentence ig not 
maintainable | (Dec) 1917 
——S§, 16 (D — Conviction under — Sentence 
— Reduction of (Nov). 1838 
5. 16 (1) (a) — See also Probation of Offen- 
ders Act (1958), S, 6 (Sep) 1569 C 
——-§, 16 (1) (a} —- Benefit of doubt — When 
available — Decision of Bombay H. C. Reversed 
(Gen) 1569 A 
——-Ss. 17, 16 and 7 — Nomination under Sec- 
tion 17 (2) — Prosecution of persons not nomi- 
nated —- Maintainability (Dec) 1977 C 
S. 17 (2), Explanation -— Interpretation ~~ 
Word “may” means “must” in the context 
: (Dec) 1977 B 
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Prevention of Food Adulteration Act EE 
S. 20 — Local authority — Resolution — 
Interpretation (Sep) 1569 B 
——S. 20-A — Scope of — Exercise of discre- 
tion by Magistrate to implead distributor or 
manufacturer, if open after trial is over 


(Sep) 1544 
—-§, 23 — See Ibid, S. 16 (Jul) 1128 A, B 


Prevention of Food Adulteration Rules (1955), 
R. 60, App. B, Item A 11, 02, 08 — See Pre- 
- vention of Food Adulteration Act (1954), S. 16 

l (Jul) 1128 A, B 
——R. 61, Proviso — See Prevention of Food 
Adulteration Act (1954), S. 16 (Jul) 1128 A,B 


Probation of Offenders Act (20 of 1958), S. 3—: 
See Defence of India Act (1962), S. 48 
(Aug) 1271 A,B 
———Ss, 3, 4 — Petitioner guilty of abducting 
teenage girl and forcing her to sexual submis- 
sion with 
of the Act could not be extended to this abomin- 
able culprit | (Dec) 1948 
—— -S. 4 — See also 
(1) Ibid, S. 3 (Dec) 1948 
(2) Defence of India Act (1962), S. 43 
(Aug) 1271 A, B 
——S. 4 — Accused Nos. 2 to 4 partners of 
firm and members of same family and accused 
No. 1 manager of firm —- Benefit of Act given 
to accused 2 and 4 only — Benefit cannot be 


banann amy eer ms mete 





refused to accused 1 and 3 (Aug) 1290 
—~—§. 6 — See also Defence of India Act 
(1962), S. 43 (Aug) 1271 A, B 





S. 6 — Accused below twenty-one years of 
age found guilty under S. 16(1) (a) of Prevention 
of Food Adulteration Act, 1954 —- Accidently 
present athis father’s shop when adulterated 
article was sold by him —~ Accused released on 
executing personal bond of good behaviour. 
(Sep) 1569 C 
S. 18 — See Defence of India Act (1962), 
S. 43 (Aug) 1271 A 





PROHIBITION 


—Bombay Prohibition Act (25 of. 1949), S. 66 (1) 
(b) read with Section 181 — Conviction under 
— Legality (Sep) 1500 
——S, 181 — See Ibid, S. 66 (1) b) 

(Sep) 1500 


Public Gambling Act (3 of 1867), S. 3 — See 
Bombay Prevention of Gambling Act (1887), Sec- 
tion 3, Clause (ii) (May) 857 
PUBLIC SAFETY 


—Conservation 
vention of Smuggling Activities Act (52 of 
974), S. 3 — See also Constitution of India, 
Art. 22 {5) (Sep) 1501 
——Ss. 3, 4 — Order of detention — Delay in 
arresting detenu — Delay caused by abscondance 
of detenu — Detention is not illegal . 
"(Ma 541 A 
—S. 3 — Grounds containing .elaborate state- 
ment of facts — Application of mind by detain- 
ing authority clearly indicated — Detention 
order not infirm (Dec) 1945 


Ss. 8 (1), 9 and 10 (as amended by Act 
20 of 1976) — Order of detention under $. 3 (1) 
— Subsequent order under Section 9 — Validity 
Test of proximity between past activities- and 
order of detention (Mar) 456 


S. 3 (1) (Ù and (ii) — Scope and object 
ES S ei (Mar) 420 B 


——S§. 3 (1) (iii) — Detention order under — 
Subjective satisfaction of authority when yiti; 

to render detention order invalid. Spl. Cri. 
Appln. No. 20 of 1978, D/- 29-5-1978 (Gui), Re- 


ve 
1 








=— 





commercial object —- Held provisions ` 


of Foreign Exchange and Pre- ` 


~~ y wr a Eee wanen rere wë zën, we 
P b 


Public Safety — Conservation of Foreign Ex- 
change & Prevention of Smuggling Activities 
Act fcontd.) l 


S$, 4 — See Ibid, S. 3 (Mar) 541 A 
——S, 8 (b) — Detention under the Act. — 


must discharged. Crl. Appla. No. 15 of 
1978, D/- 5-6-1978 (Bom), Reversed; Cr. W. 
No. 6 of 1978, Di 25-9-1978 (Delhi), Overruled 


(Mar) 420 A 
——S. 9 — See Ibid, S. 3 (1) Ka 456 
——S. 10 — See Ibid, S. 3 (1) Mar) 456 
——S, 11 — Preventive detention under — 


Grounds of, must be communicated to detenu 

and his representation considered, as early as 

possible (Dec) 1953 A 

II — Initial representation by detenu 

on communication of grounds of detention — 
Proper authority to consider it 

(Dec) 1953 B 


S. 11 — Representation by detenu — No 
hard and fast rule as to measure of time taken 
by authority for consideration of representation 
We (Dec) 1953 C 
—-Criminal Law (Amendment) Act (48 of 1952), 
S. 8 — See Criminal P. C. (1974), S. 167 
(Aug) 1255 
S. 9 — See Criminal P., C. (1974), Sec- 
tion 394 (2), Proviso (Mar) 451 A 
—Jammu and Kashmir Public Safety Act (6 of 
1978), S. 8 — See Constitution of India, Arti- 
cle 22 (5 | (Dec) 1925. A 
-S. 8 (1) {a) (i) and (8) (b) — Preventive de- 
tention — Irrelevant grounds, Dlustrations 
(Dec) 1925 B 














Punjab Excise Act {1 of 1914) (as amended 
by Punjab Excise (Delhi Amendment) Ordinance 
(1979), Preamble Retrospectivity of Ordi- 
nance is not illegal (Sep) 1550 E 


P. 3] (as by Punjab Excise 


e 





amended 


(Delhi Amendment) Ordinance (1979) ) — Special 


duty on E of country liquor in Union terri- 
tory of Delhi — Imposition of — Validity —- 
It is competent for Parliament to impose it 
and, hence competent for President to issue 
Ordinance in that behalf (Sep) 1550 A 


-—S. 31 (as amended by Punjab Excise 
(Delhi Amendment) Ordinance (1979) ) — Spe- 
cial duty on import of country liquor into Union 
territory of Delhi (Sep) 1550 B 
S. 31 (as amended by Punjab Excise (Delhi 
Amendment) Ordinance (1979)) — Special duty 
on impart of country liquor into Delhi — 
rdinance is not a colanrable legislation 





(Sep) 1550 C 
Punjab General Sales Tax Act (46 al 1948) 
See under Sales Tax. i 
Punjab Municipal Act (3 of 1911) 
See under Municipalities. 
Punjab Municipal Corporation Act (42 of 1976) 
See under Municipalities, 
Punjab Police Rules (1934), Chap. XVI, Rr. 12.21 
and 12,2 (3) — Police constable putting on more 
than three years service — Simple discharge 
from service under R. 12.21 — Contravenes Arti- 
cle 311 (Feb) 336 A 
~R. 12.2 (3) — See Ibid, Chap. XVI 


(Feb) 336 A 

(1) Ibid, Chap. XVI (Feb) 336 A 
(2) Police Act (5 of 1861), S. 8 T 

(Feb) 336 B 

——R, 12.22 — See Police Act {5 of 1961), 

S. 8 (Feb) 336 B 

Punjnb Police Service Rules (1959), Rr. 3, 6, 8, 

ta Corca -- Munts  seustem mentioned in 


———~J}, 13,2] — See 


Obligations under Article 22 (5) of Constitution ` 


Pd 


Punjab Police Service Rules (conid.} , 

R. 6 would operate at ‘both stages of initial re- 
cruitmient and confirmation (uni 1073 
-it 6 — See’ Ibid, R. 3 {Jun) 1073 
R. 6 (1) (i), Proviso (a) — See Constitution 








of India, Art, 311 (Jun) 1034 

R. 8 — See Ibid, R. 3 (Jun) 1073 
wom, 10 — See Ibid, R. 3 (Jun) 1078 
mR, 14 — See Constitution of India, Arti- 


cle 31] 


Punjab Reorganisation Act (31 of 1966), S. 82 (6), 
Proviso — Employee not possessing qualification 
prescribed for promotion post’ on the date 
when Act came into force — Subsequent altera- 


tion in prescribed qualification — Validity. 
1977 SLWR 310 (Punj), Reversed 
(Apr) 729 
———§, §8 — See Sales Tax — Punjab General 
Sales Tax Act (46 of 1948), S. 6 
7 (Mar) 435 


Púnjab Security. of Land Tenures Act (10 of 
1953) ; 


See under Tenancy Laws. 
Punjab Tenancy Act (16 of 1887) 
Seo under Tenancy Laws. 


Railway Establishment Code, Vol. I, Para. 157 


-~ Interpretation — Barway Board ‘is empower- ` 


ed to make rules. of general application and not 
rules applicable to individual cases — Thus it 
could make a rule for all Number Takers in 
the Railways but not for, Number Takers of a 
particular Division 


Railway Property (Unlawful Possession) Act 
(29 of 1966), S. 3 — Accused charged of steal- 
ing railway property —- Not found in posses- 
sion —- Allegation and proof that they had been 
in possession — Permissible — /Charge under 
Section 3 justified. Cri. Revn. Appin. No. 701 


of 1972, D/- 30-11-1972 (Bom), Reversed ` 

2 (Ney; 1825. A 
S, 3 — Offence under — Essential require- 
ments of wett " (Nov) 1825 B 


Rajasthan Covenant, Art: XII — See. Constitu- 

tion of India, Art. 363 (Jaa) 126 A, B 

Rajasthan -Town Municipalities Act (23 of 1951) 
See under Municipalities, | 

Registration Act (16 of 1908), S. 17 — See Ibid, 


S, , (Mar) 553 
——~-Ss. 58 and 17 4 Power of attorney — 
Not . compulsorily ` registrable — Donors of 


spowér who executed it known to Registrar — 
Non-mention of that fact.on deed does not ime- 
validate it di l - (Mar 553 B 
‘Representation of ‘the People Act LO of 1951), 


Ss. 33 (5), 36 (4) — Compliance with sub-sec- 


tion (81 is mandatory —~ Non-compliance will 


émail. Ge e ee paper ju eege 
< mS. 86 (4) — See Ibid, S. 33 (5) 


nf 83 — See diso Ibid, S. 123 (7) ` 
SE ? (Feb) 234 D 
mane, 8S —, see ren — EP of 
_~ Allegations of ‘corrupt practice — Vagueness 
e Sg (Feb) 284 A 
mS. 83 — Election petitions — Allegations 
of corrupt practice — They must be considered 
as a whole | l : > (l 34 
S. 83 (1), Proviso ~~ Verification of election 
petition — Avermeénts that statements made 
were true.to his “information” sufficient l 
i (Feb) 234 B 
S, 97 — Election petition — Order of High 
Court for fresh scrutiny and recount — Effect 
of order, Decision vf Bombay High 
IN g rey Pagrabs D vgt i Aet 








TAT A 


(Jun) 1034 - 


1958), Pre. — Objects of Act 


(Sep)- 1548 - 


Jul) 1148 ` 


(Feb) 234 C - 


Court 


Representation of the People Act (contd.) 

S. 123 (3-A) — Corrupt practice — Pro- 
moting hatred between two classes of citizens 
— Pleadings and proof (Jan) 154 C 
——S, 123 (3-A) — Attempting to promole 
feelings of hatred between Hindus and Muslims 
by publication uf cartoon —- Whether amounts 
tu corrupt practice — Proof — Benefit of doubt 

Beie an) 154 E 
S 123 (5) — Procuring of vehicles for 
free conveyance of voters —- Evidence and 
proof (Apr) 731 
S. 123 (5) — Hiring or procuring of vehi- 
cle — Corrupt practice — Evidence and prout 
— What is not pleaded cannot be allowed to 
be subject matter of evidence, le. Petn. No. 
40-of 1974, D/- 2-12-1975 -(All), Reversed 
| 3 (Jun) 882 
——Ss. 123 (7) and 83 —- Corrupt practice — 
Obtaining assistance of police officer — Tran- 
script of a of such police officer must be 
made availible to Court.. 
(Ker), Reversed (Feb) 234 D 
——S. 123-A (3-A) = Newspaper report of 
speech made by returned candidate — Admis- 
sion by réturned candidate that it was correct 


reproduction of his speech to be taken as whole 
or not at all (Jan) 154 D 


Rice Milling Industry (Regulation) Act (21 of 
l (Feb) 314 A 
Pre. and Ss. 5 and 6 — Constitutional vali- 














dity — Requirement of taking out licence — 
Arts. 14 and .19 (1) (g) not violated 
(Feb) 814 C 


——S. 3 (d) (gg), SA (as amended by Act 29 
of 1969) —- Interpretation of — ‘Milling rice’ 
as defined in S. 3 (d) includes operation carried 





on by rice hullers _, (Feb) 314 B 
——S,. 3-A — See Ibid, S. 3 (d) ee eae: 

| ; (Feb) 314 B 
——S. 5 — See Ibid, Pre. (Een) 314 C 
——§. 6 —- See Ibid, Pre. (Feb) 314 C 


a SALES TAX | 
Bombay Salės Tax Act (3 of 1853), S, 14 (6) 
— See Sales Tax — Bombay Sales ‘Tax Act 


(51 of. 1959), S. 33 (6) (Jun) 1098 


—Bombay Sales Tax Act (51 of 1059), S. 33 D 
(Mah, S. T. 
DI 
e E E of 1968 and M 
Peth. No. 330 sf 1971, D/- 12-10-1971 (Bom), 
Levy and collection of tax in case of inter-State 


e, Gut 1160 
——S. 9 — See Ibid, S. 3. (a) ul) 1160 
—Kerala General Salés Tax Act (15 of 1963), 


S 89 (4) — Enhancement: of assessment — Can- ` 
_ pot be made in absence of appeal- or ‘cross-ob- 


jection by the Revenue ` (Feb) 355 A 

-—§, 39 (4) —- Provision pari- materia with 

Section 33 (4) of Income-tax. Act (1922) __ 
(Feb) 355 B 


—Madh, Pra. General Sales Tax Act (2 of 1959), - 


Ss. 2 di, 18 — Tax assessed on firm — In 


view of S. 2 (d) (1) firm is SG legal entity - 
specific ` 


for purposes ‘of the Act — Absence o 
rovision- = Partners of the firm will not be 
(Sep) 1588 A 


{San TERR A 


iable for tax against the firm 
18 ~~ See Ibid, S. 2 (P 


AIR 1978 NOC 216 | 


(Jun) 1098 . 
Centra] Sales Tax Act (74 of 1956), Ss. 3 (a) © 
. and 9 — Inter-Staté sale or intra-State sale — 


wenn caret 


pales Lax — M. E, 
{contd.) 
——-S. 46 — See Constitution of India, Art. i 
(S ep) 1588 B 


—Punjab General Sales Tax Act (46 of 1948), 
S. 2 (b) — Sale of foreign liquor by wholesale 
dealer to retail dealers at prices fixed by com- 
petent authorities is sale exigible to sales tax. 
1972 Tax LJ 1691 (Punj & Har), Overruled 
(jul) 1158 
S. 6, Sch. Item 30 — Punjab Reorgani- 
sation Act (31 of 1966), S. 88 — Issue of noti- 
fication of intention to amend Sch. B by Pun- 
jab Govt. — Creation of Union  Territo of 
Chandigarh before expiry of three months — 
Whether notification ‘law in force’ within mean- 
ing of Section 88 of Reorganisation Act in rela- 

tion to Union Territory of Chandigar 
(A far) 435 


‘S. S} — Both Section 31 and Notification 
thereunder do not suffer from vice of excessive 
delegation (Sep) 1475 A 
S. 31, Sch. ‘C’, Items 8 and 9 (included 
by Notification, DI © 15-1-1968) — Inclusion of 
Paddy and Rice in Schedule C does not amount 
to imposition of double taxation — Paddy and 
Rice are two different kinds of goods 
(Sep) 1475 C 
~Sch.” B, Item 30 — See also ‘Tbi 6 


General OCH. LUX AUIL 














` (Mar) 435 
——Sch. Item 30 — Textiles —- Cotton! 
Woollen diver felts manufactured .by -assessee 


are covered term “Textiles”. «1977 Tax LR 
NOC 92 : (97D Cur LJ (Tax) 373 E & 
Har), Reversed (Feb) 300 


——Sch. TC, Item 8 — See Ibid, S. ‘31 


Sch. "CG, Item 9 — See ihid. S. 
(Sep) 1475 C 





—Uttar Pradesh Sales Tax Act (15 of 1948), 
S, 7 — Contract of sale or contract for wor 
and labour — Determination — Tests — Con- 


tract for fabrication and erection of cranes, held 
ov facts to be a contract for work and labour. 
1975 Tax LR 1914 (All), Reversed 


Saurashtra Octroi ma Terminal. Tax: Rules. 
(1949), 


and Octroi Ordinance (1949),. 


Sch. tein 23 — See ee Temiri: dE 
Tax and Octroi Ordinance (1949), S. det 





(Oct): OR S 


TOTE N Terminal Tax and Octroi Ordinance; 
949), 3 — Saurashtra Octroi and Terminal ` 
Tax Ge (1949), R. A ‘Sch. 1, Item ` 
“Consumption or use”, connotation of — ‘Salt 
for factory’? — Uncrushed salt brought to. Octroi 
area and crushed — Octroi is leviable ` / 
(Oct). 1721 
Sea Customs Act (8S of BO: S. 187-A°, 
Criminal P. C. (5 of 1898), S. 196A (2) -= Gomm 
. tion to prosecute under S. 187A of Customs 
Act and S. 196A (2) of Cr. P. C. — Réquire- 
ment of. Cri. Rev, No. 739 of 1968, D/-"6-5- 


1970 (Cal), Reversed (Sep) 1526 
EN tee (Regulation). Act’ {42 of- - 
(1956), — See also Interpretation of - 
Statutes, — pele of “Contemporanea -expo- 
sitio” (Jun) 1049 B- 





S. 16 (1) — Notification under — ‘otifica- 
tion No. S. O. 2561 dated 27-6-1969 ‘banning 
all forward tradings in shares at all stock ex- 
changes — Scope and ambit of proviso contain- 
ed in notification — Expression ‘such contracts” 
in Proviso — Interpretation - ‘ (Jun) 1049 A 


(Sep) Ar CG 


Cess Validation Act was not invalid 
(Mar) 545° 


_—’ Levy of 
R. 3 — See eae Terminal. Tax: 


(Oct) 121. 


an —. 


DIE CURNUUVLGUOY CDU MAUL ACL LEE 
S. 8 — See Sir Currimbhvy Ebrahim Baronetcy 
(Repealing and Distribution cf Trust Properties) 
Act (1960), (Apr) 687 A 
Sir Currimbhoy Ebrahim Baronetcy (Repealing 
and Distribution of Trust Properties) Act (9 of 
1960), S. 7 Sir Curimbkoy Ebrahim 


Baronetcy Act (1913), S. 8 — Migration of. 
Baronet to Pakistan — Declaration of his pro- 
perty as evacuee — Effect. iLR (1968) Bom 
902, Reversed (Apr) 687 A 


Special Courts Bill, 1978, Cl. 4 (2) — Validity 
~~ Declaration by. Government ` to be- open to 
Judicial review _ (Mar) 478 M 





Specific Relief Act (47 Cf 1963) S. 20 — 
Agreement for sale — Suit for specifie perform- 
ance — Refusal to grant decree for specific 
periormance — Validity (Jul) 1241 ° 
Succession Act (39 of 1995); S. 61 — Deed of 
settlement —: Undue influence and misrepre- 
sentation alleged — Proof (Aug) 1431 

S. 70 —.,Scope — Loss cf will — Presump- 


tion arising from — Nature and applicability 
— Rebuttability — Burden of proving -revo- 
Patna AIR 1967 Delhi 128,’ Reversed 
ee oe (Jan) 145 
——Ss, 74, 93 —  Constructicn of wills — 
- Principles —- Words “my heirs’; — Meaning — 
Ascertainment of. héirs of testator in event of 
is.son dying -sonless if to be made under Sec- 
_tion 8 of Hindu Succession Act, (1969) 82 Mad 
LW 349, Reversed (Aug) 1298 


——S. 93 —: Sée- Ibid, S. 74 (Aug) 1298 
Sugarcane Cess (Validation) Act (38 of 1961), 
SS, 3.— See Constitution of India; Art. 246 . 

(Dec) 1972 B 
S. 3 ML "P; Sugarcane (Regulation, Sup- 
_ply and Purchases Act (1 of 1959), S23 — 
"Levy of ‘cess ‘on sugarcane brought in factory 
— F actory c mot come within- the term ‘local 
area’ within’ Sch. 7; List 2, Entry 52 of Consti- 
-tution — Similar Acts in other States held 
ultra vires by Supreme Court — Held, that 


~ (Mar) 537 A 
eG E NP, Sugarcane (Regulation ` of 
Supply and Purchases) Act (L of 1959), S. 23 
cess on sugarcane brought, in 
factory by M. P~ Govt. Notification, D/- 28-11- 
1959 — Mandamus issued by High ae on 
- 3158-1961 quashing the notification — Manda- 
emus. ‘ceased to have effect and Section 3 vali- 
dated, the notification (Mar) 537. B 
= a oo -Bombay Sugarcane Cess Art (82 of 
1948), Ss. 7,8 — Assessment and recovery of 
WUER alter the commencement of the. Central 
Act — Permissible in view of Cl. (e), óf: S.'3 (1) 
of the Central Act PO 1972 A 
Supreme Court Rules (1966), O. 2), 713 (1) (c) 
— See Constitution of India, Art. Gs 








(May: 745- 
Gon- l 


Tamil Nadu Buildings (Lease and ` Rent - 
trol) Act (18 ‘of Pa 
See’ under Houses and Rents.. 


Tamil .Nadu Court-fees and Suits Valuation FS 


 O4 of 1955) . 

See under Court-fees and Suits Valuations, 
Tamil Nadu Land Reforms (Fixation of: ae 

‘on Land) Act (58 of 1961) 

See under Tenancy Laws. 
Tamil: Nadu Public Men E Misconduct) 
Act (2 of 1974), S. 2 (c) — ‘Public man’ — 
Definition, of — Differs from that of ‘Publie Ser- 
Hae under Sec: 21 (12), un) 898 B 
S. 29 (as. subslituted by Act 16 of 1974) — 
Provisions of the Act not repugnant to. those of 
Penal Code or. Prevention of Corruption Act 

(fun) 898 C 





An 


wa Index, A. I. R. 


Tariff Act (82 of 1934}, Sch. 1, Impor? tariff, 
Items 26, 70 (7) and 87 — Wolfram or contain- 
ing coneentrate of 74 per cent of tungsten — 
Falls either under Item 26 or 70 (7) and not 








under Item 87 — Hence not liable to duty of 
Custom cb) 397 
Sch. 1, Item 70 (7) — See Ibid, Sch. 1 
(Import tariff), Item 26 Feh) 397 
Sch. T, Item 87 —- See Ibid, Sch. I (Im- 
port tariff), Item 26 (Ecl) 397 


Taxation Laws (Continiation and Validation of 
Recovery Proceedings) Act (11 of 1964), 5. 3 (1) 
— Proceedings for recovery of tax dues œm hasis 
of certificate Enhancement of tax anes in 
subsequent proceedings No fresh netice in 
respect of original demand is necessary 

(hm) 972,C 
— §. 3 (1) (h) (i) — Reduction in Goyt - dtres 
alter commencement of recovery proceed-ngs — 
Fresh notice, if necessary (Jun) 972 D 


TENANCY LAWS 


—Andhra Pradesh (Andhra Area) Estates (Abo. 
tition and = Conversion into S yotwan) Act 
(26 of 1948), S. 11 — Sce Ibid, . 56 (1) (c) 


(Aug) 1320 
——S. 15 — Sce Ibid, S. 56 (1) (c) ` . 
(Anz) 1320 


—--§. 55 — See Ihid, S. 56 (1) fei 
(Anz) 1320 
Ss. 56 a) (ci, 56 (1) (a), 56 (1) (b), 55, 15 
and 1] — Jurisdiction of Special Trili nals — 
Contextiial Interpretation — Must not trustrate 
object of statute Section 56 (1) (c) is not 
controlled bv: S. 55, S. 56(1)(a) and S. 58 (1) (b). 
AIR 1974 Andh Pra 885 (FB), Overruled 
(Auz) 1320 
—Bihar Land Reforms Act (30 of 19508 S. 2 tk) 





— See Ibid, S. 6 (1) b) (Nev) 1769 
——S. 3 — Spe Ibid, S. 6 (1) O) 
(Nav) 1769 
—-S. 4 — See Ibid, S. 6 (1) (b) 
(Nev) 1769 
~---§s. 6 (1) b}, 2 (hk), 3 and 4 — Vesting of 


estate in State — Saving — Lands in pessession 
of tenant-at-will under intermediary —~ Benefit 
is not available (Ncv) 1769 


—Bihar T enancy Act (8 of 1885), S. 2% (2) — 
Co-sharer landlord purchasing’ raivati ho “ding — 
Does nat become a raivat himself — But lease 
of co-sharer . landlord’s right to ‘hold lamd valid 
(Dec) 1967 
’—Bombay “Tenancy and Agricultural Lands Act 
(67 of SEN S. 40 (before its amencment in 
1956) and S. 37 — Right of protected t2nant to 
recover possession of land under Section 37 — 
Not heritable: -Spl. Civil Appln..No. 1080 of 
1965, DI 11-11-1968 (Bom), Reversed. 


(Fal) 1121 
Ss. 43-C and 88 (1) (b) = amended by 
Gujarat Act 36 of 1955) — Scope Land 
brought. within arca of Ahmeilahad Municipal 
Corporation on 





Seng 


30-5-1959 — Effect — Would 
not enjoy benefit of exemption under S. 38 (1) (b) 


(Jan) 1055 
~—.-§. 63 — See. Ibid, S. 70 
(Apr) 653 
——-Ss. 70, 85, 85-A and 63 — Sale of land — 
Snit for specifi ic performance — Issue whether 
plaintiff is agriculturist involved Exclusive 
jurisdiction of Mamlatdar and not of Ci~il Court 
to decide it. TL. P. A. No. 117 of 1938, D/- 
7-9- Ge ae Reversed ( Apr) 653 
0 (b) — See Ibid, S. 76 
- (Ang) 1326 


—-Ss. 76 and 70 (b) Powers of Revision 
cope Collector's finding, based not on 
pleading or evidence — Collector acts contrary 


——e a 


mg 


—; 


ee under S. 


37 


Tenancy Laws — Bombay Tenancy Agricultural 
Lands Act (contd.) 
to law to warrant interference in revision 
(Aug) 1326 


1979 Supreme Gout ) 


——S. 85 — See Ibid, S. 70 (Apr) 653 
——S. 85-A — See Ibid, S. 70 ` ! 
. (Apr) 653 
——S. 88 (1) b) — See Ibid, S. 43-C 
(Jun) 1055 
—Kerala Land Ref ms Act (1 of 1984), Sec- 
tion 1 (3), Proviso — See Ibid, S. 82 Vë (as 
amended by Act of 1971) (Sep) 1573 A 


Ss. 2 (5) and 101 — Constitution of India, 
Art. 136 — Finding as to whether a site is a 
“commercial” site or not within S. 2 (5) — It is 
a finding of fact — Cannot be interfered with 
in appeal by special leave (Sep) 1573 E 
S. 2 (14) — See Ibid, S. 82 (1) (o 

(Sep) 1573 D 
——--§, 72-K — See Ibid, S. 85 (5) 

(Sep) 1573 B 











——-§. 81 — Sce Ibid, S. 82 (4) (as amended 

by Act of 1971) (Sep) 1573 A 
——5. Bä Ibid. S. 84 (3) 

(Sep) 1573 C 


———S. 82 (1).— Unmarried daughter attaining 
majority before lst Jan.. 1970 are not entitled 
to benefit of 6 acres under S. 82 (1) in absence 
of any share in property under persona] law 
(Sep) 1573 F 
Ss. 82 (1) (c) and 2 (14) — Child in the 


womb on Ist Jan., 1970 is not a member of 





fanily for „purpose af S. 82 (1) (c) 


(Sep) 1573 D 


-ss 82 (4) (as amended by Act of 1971), 


1 (3), Proviso Exemption in favour of 
EE — Not available in respect of lands 
converted into plantations subsequent to Ist 
April. 1964 (Sep) 1573 A 
S. 84 — Transfers after Ist Jan.. 1970 have 
to be ignored even if they are of excented 

84 (Se p) 1573 H 
84 (3) (as inserted by Act 17 of 1972) 
and S 82 (1) (as amended by ‘Act 35 of 1969) 
— Section 84 (3) is retrospective in operation 
— It invalidates voluntary transfers with re- 
ference to reduced ceiling area. introduced in 
S. 82 (1) (Sep) 1573 C 
Ss. 85 (5) and 72-K — Certificate of pur- 
chase issned under S. 72-K by Land Tribunal 
— Taluk Board can examine whether it is in- 
accurate on its face or has been obtained by 
collusion or fraud. 1976 Ker LT 716, Overruled 

i (Sep) 1573 R 
Ss. 85 (9) and 105A When Taluk 
Board can revise jts order as to land for sur- 
render ` (Sep) 1573 G 

S. 101 — See Ibid, S. 2 (5) 

(Sep) 1573 E 


——S. 105A — See Ibid, S. 85 (9) 

(Sep) 1573 G 
—Madh. Bha. Abolition of Jagirs Act (28 of 
1951), S. 34 — Order of Tahsildar can be chal- 
lenged only on ground of nullity 

















(Dec) 1936 
—Orissa Estates Abolition Act (1 of 1952), 
S. 7 (D (a) and h) — Lease by deity in favour 
of a ‘person — Nicht given to collect rent and 
pay fi xed sum to deity - — Held that such person 
was an “intermediary” and not an “ordinary 
lessee” (Oct) 1741 


—Pepsu Tenancy and Agricultural ‘Lands Act 
(13 of 1955), S. 32-FF — ‘Transfer’ .— Gifts. of 
agricultural land made for love and affection — 
Not ‘transfers’ of thé nature protected by Sec- 
tion 82-FF (May) 843 
SS Security of Land Tenures Act (10 of 
1953), S. 2 Ka — See Ibid, S..2 (3), Proviso (ii) 

(Apr) 588 


2. Subject Index, A. I. R. 


Tenancy Laws — Punjab Security: of Land 
Tenures Act (contd.) 

2 (3', Proviso fi}, 2 (2) and 9 (1) — 
“Parmissible area’ —- Determination “—- Words 
‘sich thirty acres’ in S. 2 (3), interpretation ot 

— ‘Small landowner — Hein of däepniaced per- 
sor are not ‘displaced pérson' — Not entitled to 
benefit of S. 2 (8), Proviso (di) SC 

pr 


(A 
——~§, 9 (I) — See Ibid, S. 2 (3), Proviso (ii) 
Apr) 588 
-Punjab Tenancy Act (16 of 1887), S. D (1) — 





‘Land’, Meaning of — See Tenancy Laws — 
Punjab Security of Land Tenures Act (1953). 
2 (3), Proviso (ii) (Apr) 588 


» Tamil Nadu Land Reforms (Fixation of Ceil- 
ing on Landi Act (58 of 1961), Pre. — Object 
af the Act is equitable distribution of land to 
the landless and prescribes pré-emptive restric- 
tions on transfers of lande to achieve that ob- 
ject (Sep) 1487 C 


S. 3 (42} — See Ibid, S. 5 (4) 
(Dec) Soe 
——S§, > (4) (al read with S. 3 (42) and 
= Land acquired. by. female after E 
Geh of Act is not entitled to concession under 
5 (4) (a) AIR 1973 Mad 321, Overrided 


(Dec) 1905 
"S, 21 — See Ibid, S. 5 (4) (Dec) 1905 


RK 22 — Land in excess ot ceiling re — 





Traofi during. prohibited period — Void, if de- 
feats any provisions of the Act. (1970) 84 Mad 
LV? 69, Reversed (Sep) 1487 


We Pradesh Public Land (Eviction and Re- 
aale of Rent and Damages) Act (18 of 1959), 


S. 2 (18) — See Tenancy Laws — v z Tenancy 
Act (17 of 1939), S. 2 (@ (i) iz) 1903 A 
—~—§, 3 (2) — Bed Evidence Act de 2), S. 114 

(Aug) 1303 C 
——9. 7 --~ Reference to Civil Judge — Not 
obligatory in every case (Aug) 1303 B` 
bech, 30 — See Tronics {Laws pica E a A 


Tegapnc Act ar of 1939), § 2 (e) (i) 

(Aug) 1303 A 
——§, 180 (8) See Tenancy Laits — U. P. 
Teaaney Act (17 of 1939), S. 2 (e) @ 

(Aug) 1903 A 
—IHtar Pradesh Tenäncy Act (17 of 1939), S .2 
(au -~ See Ibid, S. Sie" (Aug) 1303 A 
RS, 2 (e) (i), 2 (ai and 3 
Laid (Eviction and Recovery Kë ‘Rent 


and 
Damages) Act (13 of 1959), Ss. 2 


(2) — Temire-holder ‘from the State Govern- 
nis! — ~ Who vis ne (Aug) 1503 A 
2 (h) — See Ibid, S 2 (e) (i) 


——$. 


— tar Pradesh. Zamivdari Abolition and Land 
Rezorms Act (1 of. 1951), S. 6 wa) — Bee Land 
_ Insmrovement Loans» Act (1883), S. 7 

= (Nov) 1857 


2i (1). "ma — Scope and applicabi- 


ice, 20 


Hb of Section 20. (a). uti and (i) and S. 20 Got 
— D. tenant af SI in respect ‘of land — No- 
one ebe shown in oceupation in 15356 F — D, 

if became adhiwasi, ` —- Section, 21 (1) (h), if 
attracted (Mar) 413 

E L A Mh) — Bee Ibid, 8. 20 


(Mar) 413: 
m SS, 154, 163, 189: — Object of Section 154 
= Transfer by. wav of sale or gift in contra- 
vertion of Séction 154 is not void but /oidable 
onl. to the extent of. excess over and above the 
prescribed 
on ‘question as to haw and to what extent ‘the 
transferee is affected — Civil Mise. Writ No. 
43E9 of 1967, DI 22-12-1967 (All), Reversed 

(unn 1615 


ve oe Act (1957), S. 3 (c) 


-Giving of notice under Section 106, T. 


> th) — U. P. Publi 
(18), 30. 180 ` 


tion and Development) Act (1957). 
(Aug) 1303 A 


-recital in a 


, 1952 Trav-Co 540, Overruled 


limit — Section 189 has no bearing . 


1979 Supremé Court 


Tenancy Laws — U. P, Zaminderi Abolition and 
Land Reforms Act coe A 

S. 163 — See Ibid, 154 Ke 1015 

. 189 — See Iibd, 3 154 Tun) 1015 


E. 289 — See Land Improvement Loans Act 
(1883), S. (Nov) 1857 

——S. 291 E — See Land Improvement Loans 
Act (1883). S. (Nov) 1857 


—W, B. SH Acquisition Act (1 of 1954), 
S. 6 (1) (i) — See Mines and ee „(Begula- 
tion and Development) Act (1957), S. 3 fe 

(Oct) 1669 B 


——S. 28 — Expression “land comprised in or 
appertained to a mine” and “Being directly 
worked by him” — Case if covered by that ex- 
pression (Oct) 1669 A 


Torts — Malice — Meaning of (Jan) 49 A 
= Nenlizence — Proof — Res ipsa loquitur — 
Applicability —- Requisite condition ; 
(Nov) 1848 B 


— Negligence — Burden of proof — Presump- 
tions available to pérson -alleging negligence 
(Nov) ie C 
Transfer of Property Act f of 1882), S. 
See Mines and Minerals (Regulation "and Spe 
(Oct) 1669 B 
(a) —- See Hindu Law — Religious 
hee ee Aug) 1314 
, Al + Ostensible owner transferring. pro- 
EE — Fact known to real owner — Transfer 
cannot be avoided by latter — Benami —- What 
is (Mar) 553 D 
—— Ss. 60, 92 — Redem E by co-mortgagor 
— Rights arid liabilities o redeeming. co-mortga- 








gor and non-redeéming co-mortgagor — Nature 
and extent of (Dec). 1937 D 
=s 92 — Seè Ibid, S. 60, (Dec) 1937, D 


S. 105 — See Mines and eae MRegula- 
tion and Devélopment) Act (1957), S. 3 foi 
(Oct) 1869 P 
Ss. 106, 111 (g) and (h) — Eviction against 
tenant under anv State Rent Control Act De 
ct 
— Not necéssary — Determination ‘of lease hv 
Palasi — Mode, ATR 1976 SC 588; AIR 
1975. SC 1111: AIR.1974 SC 206]; _AIR 1967 
SC 1419: ATR 1965 SC 101: AIR 1963 SC 
120: AIR 1971 J & K 20, AIR 1971 Delhi 98: 
ATR 1965 Mys 65; AIR 1959 Raj 59: AIF 
1952 Madh B B 12]; AIR 1964 Cal 1 (SB) ATR 
1964 Pat 401 (FB); ATR 1969 ai & Har H10 
(FB); ` (1969). 2 Mad LI, 585 and AIR 1949 fad 
387, Overruled (Oct) 1745 
S. 108 — See. Mines and Nee m unla- 
GG SS D 


Cé 1745. 
Laws — Westen 








————— 


D ‘111 (g) & h) — See Thid, 


S. 122 — See Tenancy 
Tenane and Agricultural Lands Act. (1955 
S. 32-FF (May) 84: 

Travancore Limitation Act mg of 1100 M. Si 
S 19 — Limitation Act (1963). S. 18 -+ Mere 
ast 
3) 93 





document as to existence - bck 
liability with a statement of its. E 
not constitute, an “acknowledgment”... 

Trav LI 947: (1953) 8 DLR (TC) 563 pi in 
) (Dec) 1937 B 
Arts. 132. 136 — Suit by non-redeeming. 
co-mortgagor for possession of his share of 
hypotheca on contribution — On facts and cir- 
cumstances of case suit was barred by limita- 
tion irrespective of fact which articles applied 





(Dec) 1937 E 

aA 146 See Ibid, Art. 132 
l (Dec) 1937 E 
Trusts Act (2 of 1882), Ss. 49, 51, 52 — Trus- 


tee selling propertv to his von — Offer bv third 


t 


Subject Index, h. I. R. 


Trusts Act (contd.) l 
rson for higher price not considered — Trustee 
eld did not exercise his discretion reasonabiv 
and. in good faith — (1969) 82 Mad LW 677, 
Reversed (Ap-) 871 
—-S, 51 — See Ibid, S. 49 He: A71 
—S. 52 — See Ibid, S. 49 (Ap-) 671 
——S. 83 — Resulting trust — When arises 
(Apr) 387 B 
United Provinces Borstal Act (7 of 1938, S. 7 
-- Conviction under ss. 802/149 and 3C7/149, 
L P. C. — Accused aged having served five years 
in the institution under Section. 7, held need 
not surrender to serve remaining sentence — 
Sentence of five years is equivalent to a higher 
sentence of life imprisonment (Sep) 1509 B 


‘Urban Land (Ceiling and Regulation) Act (83 of 
1976). Pre. — See also Constitution of India, 
Art, 252 (Aug) H15 A 
——Pre, S. 2 (h) and Schedule. I — Act is ap- 
plicable to urban agglomeration of Warangal 
town in A. D — Existence of Master Plan is 
not a sine qua non for applicability of the Act 
-- W. P. No. 1634 etc. of 1976, D/- 3-12-1976 
(Andh Pra), Reversed . (Aug) 1415 B 
——<Pre. and Schedule I — Inclusion of State 
of Rajasthan in Schedule I — Act not invalid 


' to that extent on ground that Rajasthan was not 


one-of the sponsoring States, ` (Aug) 1415 C 
-——Pre. — Object and purpose of thë ict — 
It. provides for imposition of a ceiling on vacant 
and in urban agglomerations `` (Aug) 1415 D 
——FPre, — Validity of the Act (Aug) 1415 E 
~——S, 2 th) — Bee Ibid, Pre... (Aug) 1415B 
-——-Sch. I — See Ibid, Pre. ` (Aug) 1415 B,C 
Uttar Pradesh Agricultural Income-tax Acc (3 of 
1949), Ss. 16 and 18 — Assessment’ proceedings 
against individual partners on basis of their re- 
turns -— Permissible —~ Section 18 inapp icable. 
Spl. Appeal No. 978 of 1962, D- 6-12-1965 (All), 





Reverse (Jun) 1104 A 
———§. 16 (4) — Submission of returns on re- 
ceipt of notice under — Assessment cha_lenged 


in writ petition-on certain plea — Plea accept- 
ed and case remanded — New plea chal'enging 
assessment proceedings held could not be allow- 
ed to be taken in proceeding after remand 
(fun) 104 B 
——S. 18 — See Ibid, S. 16 (Tun) 7104 A 
Uttar Pradesh Children Act (1 of 1952). S. 29 
— See Ihid, S. 30° (Sen) 1519 
-——Ss. 30, 70, 29 — Juvenile justice —— Ap- 
plicability. of Section 29 or Section 30 — Youth- 


‘ful offenders convicted under Sec. 376, I. P.C. 


(Ser) 1519 


if should be left to parental care 
(Ser) 1519 


——S, 70 — See Ibid, S. 30 


_ Uttar Pradesh Entertainment and Betting Tax 


KM 


. Uttar 


. cle 255 


Act ($ of 1937), Ss. 2 (1), 2 (6), 3 and 4 — 
Cabaret programme conducted in restaurant — 
Minimum charge imposed for eatables at the 
time of cabaret — Whether included=poyment 
for entertainment — Whether liable to eréertain- 
ment tax (fon) 110 
S. 2 (6) — See Tbid, S. 2 {1) {Jen) 110 





——§, 3 — See Ibid, S. 2 (1) (oa 110 
—S, 4 — See Ibid, S. 2 (1) (fen) 110 
Uttar Pradesh First Offenders’ Probaticn Act 


(G of 1988), S. 4 — Conviction under Ss. 599/402 
Penal Cade —~ Release on probation — Allaha- 
had High Court, Reversed (Oc) 1690 


Pradesh Higher Judigial Service Rules 
(1955), R. 20 — See Constitution of India. Arti- 
(Fh) 238 
——-R. 25 — See Constitution of Inn, frt. 235 

(F: bh) 298 
Uttar Pradesh Industria! Disputes Act (29 of 
19473. Ss. 3 WA AR <= inctigtrial clicn stm ar 


1979 Supreme Court 39 
U. P. Industrial Disputes Act (contd.) 

Settlement with one union — Dispute raised 
by ‘another union — State Government, if de- 


barred from making reference under S. 4K — 
Section 18 (3) of the Central Act, if attracted 
| (Jul) 1196 


——S, 3 (b), (el — Agrecment between rce- 
pena of Managements and Labour re- 
ating to payment of bonus incorporated in 
Notification -under Section 3 (b) — Validity 
(Feb) 262 


(Jul) 1196 


(Jan) 75 B 


——S. 6 — Bee Constitution of India, Art, 136 
az (Jan) 75 B 
ee Intermediate Education Act (2. of 


——§, 4K = See 
(1) Ibid, S. 2 (D) 
(2) Constitution of India, Art. 186 


See under Education. 
Wie? Leen Nagar Mahapalika Adhiniyam (2 of 


See under Municipalities. 


Uttar Pradesh Palika (Centralised) Services Rules 
(1966), R. 6 (2) — Amendments in made by 
State Government on 30-8-1967 and 26-6-1967 
— Validity -of, not questionable in view of Sec- 
tion 19 of .U. P. Local Self ‘Government (Am- 
endment) Act (1956). (Obiter) (Apr) 592 B 
—R., 6 (2) (iii) — See also 
(1) Municipalities —- U. P. Nagar Mahapalika 
- Adhinivam (1959), S. 112-A 
(Apr) 592 E: (Jul) 1237 
(2) Municipalities —- U. P. Nagar Mahapalika 
Adhiniyam .{1959), S. 112-A (2) {Apr) 592 C 
6 (2) (iii) — Validity — Objection re- 
garding validity not sustainable in view o 
Entry -5, List If, Sch. Seven of Constitution. 
(Obiter) `. (Apr) 592 A 


Uttar Pradesh Public Land (Eviction and Re- 
covery of Rent and Damages) Act (13 of 1959) - 
See under Tenancy L 


aws. 
Uttar Pradesh Sales Tax Act (15 of 1948) 
See under Sales Tax. 


Uttar Pradesh Sugar-cane (Regulation of Supply 
and Purchase) Act (24 of 1953), S. 15 — U.P. 
Sugarcane Supply and Purchase Order (1954), 
Cls. 3 (2) and (3) — Notification DI 1-6-1955 
issued by Cane Commissioner under Sec. 15 — 
Concession under Expression ‘unbounded ` 
sugarcane” meaning of — Effect of sub-cls. (2) 
and (8) of Clause 3 of the Control Order ` 
SC n ! (An 616 

Uttar Pradesh Sugarcane Supply and Purchase 
Order (1954). Cls. 3 (2) & (3) —- See U. P. 
Sugar Cane. (Regulation of Supply and Purchase) 
Act (1953). S. 15 (Apr) 616 
Uttar Pradesh (Temporary) Control of Rent and 

Eviction Act (3 of 1947) i 

See under Houses and Rents. 
Uttar Pradesh Tenancy Act (17 of 1939) 

See under ‘Tenancy Laws, ; 
Uttar Pradesh Zamindari Abolition and Wand 

Reforms Act (1 of 1951) 

See under Tenanev Laws. 
Valiauma Thampuran Kovilakam Estate and 
The Palace. Fund (Partition) and The Kerala 
Joint Hindu Family System (Abolition) Amend- 
ment Act’ (15 Of 1978), S. 3 — See Constitution 





——R. 


gege 


of India, Art. tt (Dec) 1918 
~—§, 4 — See Constitution of India, Art. 14 
Dec) 1918 
——S. 5. — See Constitution of India. Art. 14 
(Dec) 1918 


Wakfs Act (29. of 1954), S. 4 (1) — Power. of 
Wakf Commissioner ta make survey of wakf pro- 
nertipe — byla -- esche ka ei? 


Boer 


40 Subject Index, A. I, R. 1979 ‘Supreme Court 


Wakfs Act (contd.) 

property is wakf property or not. AIR 1967 
Raj 1, Reverse (Feb) 289 B 
S. 6 (1), (4) — Property in possession of a 
stranger included in list published under Sec- 
tion 5 (2) — Stranger is not under E 
to file suit within one year (Feb) 289 A 
Wealth Tax Act (27 4 SCH S. 2 (m) — See 
Contract Act (18732), ' (Jun) 982 
West Bengal Estates e Act (1 of 1954) 

‘See under Tenancy Laws. 

West Kai Oriental Gas Company Act (15 of 
1960), S. 8 (1) (b) — Compensation payable for 
acquisition of undertaking of Company — De- 
_ termination (Feb) 248 A 

S. 8 (1) fb) — Compensation for acquisition 
of undertaking of Company — Calculation of 
average income (Feb) 248 B 
S. 8 (1) (bi — Acquisition of the under- 
taking of Company — Compensation’ — Deter- 
minalion of (Feb) 248 C 
West Bengal Premises Tenancy Act (12 of 1956) 

See under Houses and Rents, 
Will — Construction of (Aug) 1345 A 


WORDS AND PHRASES 
~—— ‘Business ” 
Andh. Pra. Buildings (Lease, Rent and Eviction) 
Control Act (1960), S. 10 (3) (a) (Gii) (ul) 1192 











~ See Houses and Rents — - 


Words & Phrases (contd.) 

‘Consumption’ and ‘Use’, meaning of — See 
VE SES Tax and Octroi Ordinance 
(1949), S (Oct) 1721 


ene ‘Direction’ — Meaning of — 
— See I.-T. Act (1961), S. 153 (3) (ii i ea 
— Meaning of — See 








-Expression ‘finding’ 








L.-T. Act (1961), S. 153 (3) (ii) & Expln. 3 
ec) 1933 
Khas possession —-~ See hares Laws — 
Bihar Lan Reforins Act (1930), S 6 (1) (b) 
(Nov) 1769 
m F Essential Commodities Act 
(10 Ao af 1O55), S . 2 (a) (vii) (Jan) 18% 


Publication — See Education — M. P. Pra- 
thamik, Middle School Tatha Madhyamik -Shiksha 
(Pathya Pustakon Sambandhi yayar hal AA 
niyam (1973), S. 2 (d) (Jun) 888 A 

“Public Service Vehicle” meaning of — 
See Bombay Motor Vehicles (Taxation of Pas- 
sengers) Act (67 of 1958), S. 8 (Feb) 343 
——~——'Salary’ and ‘Wages’ — Meanings of — Ne 
substantial difference between two ` (Apr) 607 A 
Syllabus — See Education — M. P. Pratha- 
milk, Middle School Tatha Madhyamik Shiksha 
(Pathya puters Sambandhi Vyavastha) Adhi. 
niyam (1973), S. 2 (d) Gun) 888 B 
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CORRIGENDUM 
. ALR, 1979 S. C. 420 (March) 


(3) At page 423, Para. 16, Col. 2 — Omit tne last sentence “forming part 
Ee eer EE three Acts.*” 

(2) At page 423, Col. 2 — Omit the following footnote:-— 
“(See Appendix at the end of this judgment)”, 

(3) Pages 427 and 428 — Omit the Appendix containing comparative Chart, at 
the end of the judgment. 

The above corrections have been made as per directions of Hon'ble Mt, Justice 

A. P. Sen, Judge, Supreme Court, who delivered the judgment in the case — (AIR 

1979 S.C. 420) (March), contained in his letter, D/- 10-2-1978. 


ALR 1979 S.C. 1255 (July) 


At page 1258, Column. I, Lines 7 & 8 from the bottom— 
Fer the words “not a Magistrate for no magistrate”. 
Read “not a Sessions Judge for no Sessions Judge.” 


AIR 1979 S.C. 1384 (Aug.) 


Page 1392, Col. 2, Line 6 from top, For the word “author” read “writer 
Page 1392, Col. 2, Line 12 from Top. For the word “feded” read “faded” 


Page 1392, Col 2, Line 13 frum Top. For the word “the” before the wor, 
“Imperial” read “an 


A.LR. 1979 S.C. 1434. (Aug.) 


Substitute the following point for the existing point: 

Penal Code (1860), Ss. 302, 304, 325 read with 34 — Sudden quarrel after exchange 

of abuses — All accused assaulting deceased; with sticks — No evidence to show 

as to which accused struck the fatal “blow ~ Intention’ "tor, cause death not prov- 

ed but common intention to cause grievous hurt was. apparent — Offence falls 

under S. 325/34 and not under S., 302 or 304 (1). Order of Bombay High Court 
—— fen o t974 Ngouvarcad 


DEENEN 
EEN nr 


g3 
ALR. 1979 8.C. 1441 (Aug. 


At page 1441, Col. 1, in the names of the parties, 
Fer the word “Sessoon” Read “Sassoon”, 


Di 


ALR. 1978 S.C, 1501 (Sept.) 


At page 1501, Col. 2, Lines 12 and 13 from bottom— 
For the words “to the Home Secretary........cc..ccssecssesees DY his” 


Read “to the Home Secretary and it was received by the Home Department on 


(ii) 


12th December 1978. The Assistant Secretary, Home Department by his.” 
At page 1503, Col. 1, Lines 6 and 7— 


Read For the words “after consideration.........ccccccceeon DY detaining”. 
Read “after consideration of the representation is no substitute for the considera- 


(iii) 


Di 
Gi) 


(i) 


(fi) 


(iii) 


tion of the representation by the.” 
At page 1503, Col. 1, Line 8 —— Omit the word ‘(Sic)’ after the word 


“authority”. 


ALR. 1979 S.C. 1519 (Sept) 
At page 1519, Col. 2, Para. 2, Line 6, omit “(Sic).” 


ALR. 1978 S.C, 1628 (Oct.) 


At page 1647, Col. 1, Lines 23-24 — For the words “agency or Government” 
Read “agency of Government,” 

At page 1852, Col. 1, Line 8 — For the words “Art. 226” Read “Art, 138 
read with Art. 226." 


ALR 1979 S.C, 1839 (Nov.) 


Page 1839 Second Column:— 
Line 28 — For the word “appellant”. 
Read ‘Revision Petitioner’ 
Line 41 — For the word 'was' 
Read ‘though' 
Lines 44 to 46 — For the words ‘the Act was constitutionally valid and would 
operate by force of Article 254, clause (2) of the Constitution’ 
~ Read — "The Act was superseded by the Code of 1973 which 
was an Act passed by Parliament subsequent to the Haryane 
Act.” 


AIR. 1979 SC 1871 (Noe? 


At page 1872, Col. 1, Para. 3, Line 2— 
Read “enables” ` 
Between the words “would” and “be” add the word “not” 


ALR. 1979 S.C, 1871 (Dec.) 
At page 1874, Col 2, Para. 15, Lines 9 and 10~ 
after “Rameechandran v, Alagiriswami" add “(ATR 1980 Mad, 450° 
At page 187.5, Col. 1, Para. 17, Line 6—- 
Foe the wer! “enabled” read ‘eaables” 


AIR. 1979 S.C. 1969 (Dec) i _ 
Names of Jwiges— 


In place of "Ai L. Uintwalia. P. N. Bhagwati and A D, Kashal... At" 
Head "NL Go. PON. Shinchal and Aa D Reckat, nl." 
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AIR 1979 SUPREME COURT 1121 
(From: Bombay)* 

R. S. SARKARIA, P. S .KATLASAM 

AND O, CHINNAPPA- REDDY JJ. 


Vithal Dattatraya Kulkarni and 
others, Appellants v. Smt. Shamrao 
Tukaram ` Power and others, Respon- 
dents, 

Civil Appeal No. ` 
21-3-1979, 

Bombay ‘Tenancy and Agricultural 
Lands Act (67 of 1948) S. 40 (before its 
amendment in 1956) and S. 37 — Right 
of protected tenant to recover. posses- 
sion of land under S. 37 — Not bert, 
able. 

The only reasonable 
that under the provisions of the Bom- 
bay Tenancy and Agricultural Lands 
Act, 1948, as it stood before it was 
amended in 1956, the right of a tenant 
to recover possession of land from a 
landiord who had obtained possession 
of such land on the ground that he re~ 


1296 of 1969, Dj- 


an quired it to cultivate it personally and 


failed to so cultivate during a period 
of twelve years subsequent to his ob- 
taining 
right. (1969) 71 Bom LR 12 and AIR 


1976 SC 2229 Disting (Para 6) 
‘Cases Referred: Chronological Paras 
AIR 1976 SC 2229 _ : v 
AIR 1964 Guj 183 8 
Zopp 71 Bom LR 12 2, 6 
(1959) 61 Bom LR 419 se 6 

Mr AM CG Bhandare, Sr. Advocate 
(M/s. B. Datta and K. K. Manchanda, 


Advocates with him), for Appellants) 


Mr. A. N. Karkhanfs, Advocate, for oe 
spondents, 


CHINNAPPA REDDY, J:— 
spect of an extent of tenacresand 23 
guntas of land in Survey No. 215 of 
Village Nathare, Haranax, one Tukaram 
Patla Power was a protected tenant un- 
der the provisions of the Bombay Ten- 


ancy Act, 1939, as amended by Act 26- 
of 1946. The landlords, Vithal Kulkarni, -. 


Vasudeo Kulkarni and Krishnaji Kul- 
. karni gave a notice to Tukaram on 8th 
March, 1948 under S, 7 (1) of the Bom- 
bay Tenancy Act, 1939, alleging that 
they required the land for their per- 
sonal cultivation, In Dec, 1948, 


"(Got Civil - Appin, No. 1080 of 1965, 
D/- 11-11-1968 (Bom).) 
‘Dw/DW/B927/79/SNV 

1979 S,C./71 NII GJ 


Vithal v. Smt. Shamrao (C, Reddy J.) 


conclusion Te 


possession is not a heritable- 


In re. 


the - 
stitution. ` The High 
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Bombay - Tenancy Act, 1939 was repeal- 


ed and replaced by the Bombay Ten- e 


ancy and Agricultural Lands Act (57 of 
1948), Thereafter, on 25th April, -1949, 
the Kulkarni brothers filed Tenancy 
Case No, 102 of-.1949, before the Aval 
Karkun to recover possession of the 
land from Tukaram, The application 
was dismissed by the Aval Karkun 
on 29th August, 1949, but In Ten- 
ancy Appeal No, 20 of ‘1950 filed by 
the landlords, ‘the Collector of South 
Satara, Sangli, by his order dated 9th 
May, 1950 directed that possession of 
the land should be given to the Kul- 
karni brothers. The landlords accord- 
ingly recovered possession of the land 
on 18th June, 1950, - Tukaram died on 
3ist August, 1951, On 18th April, 1961, 
Vasudeo Kulkarni executed a deed of 
conditional. sale in favour of Sopan 


Power in respect of a joint 1/9th share 


in the land, It was recited in the deed -- 


that - ‘Possession was delivered to Sopan 
but that was.” disputed. However, 
27th June, 1962, Sopan executed: a deed 
of reconveyance in favour of Vasudeo 
Kulkarni, On 16th April, 1962, Vithal 
Kulkarni executed a deed of sale in 
respect of his 1/3rd share in the land 
in favour of Bapu Bhau More and Vilas 
Ganpati More, On Yth July, 1962, Tuka- 


ram’s heirs filed Tenancy Case No. 87 
1962 against (e Kulkarni brothers and 
their ‘alienees, under S, 37 and S. 39 of -` 


the Bombay Tenancy and Agricultural 
Lands Act. alleging 
had ceased to cultivate the lands per- 
sonally within twelve years from the 
date of dispossession of. the tenant 
(Tukaram)‘ and, therefore, they were 

entitled to recover possession of the 
land. The Aval Karkun made an order 
in favour of Tukaram’s heirs on 26th 
Nov. 1963. The order was confirmed by 
the Special Deputy © Collector on 3łsf 
March 1964. The landlords and their 
alienees preferred a Revision Applica- 
tions before the Maharashtra Revenue 


- Tribunal. The Revenue Tribunal allow- 


ed the Revision _ Applications on 27th 
Oct. 1964; and dismissed the application 
of Tukaram’s heirs filed under Ss. 37 
end 39 of the Bombay Tenancy and 
Agricultural Lands Act, Tukaram’s 
keirs invoked the f urisdiction of the 
High Court under Art, 226 of the Con- 
Court of Bombay 
by its judgment dated 11th Nov. 1968 


allowed tha won Petition, quashed the 


on. 


that the landlords - 
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_ order of the Tribunal and restored the 
order of the Aval Karkun as -affirmed 
by- the Special Deputy Collector. The 
three: Kulkarni brothers, Bapu Bhau 
‘More and Vilas Ganapati More, have 
preferred this appeal by special leave, 


2- Shri M. C. Bhandare, ~ learned 


Counsel for the appellants -argued.’ that - 
tenant whose. 
-and >. 


$ R 
e ne cultivated such land personally during 


the right of a protected . 
tenancy had been  determined-. 
who had been dispossessed 
‘land under Section 39 of the Bombay 
Tenancy and Agricultural Lands Act 


was a right which was personal to the’ 


_ tenant himself and, which could not for 
that reason be exercised by the tenant’s 
heirs. He argued that whatever ‘may be 
the right of the heirs of a protected 
tenant dying subsequent to the .Amend- 
ing Act of 1956, the heirs ofa protect- 
ed tenant who died before the coma 


`- mencement of the 1956 Amending Act 


had no right to recover possession from 
the landlords. He urged ‘that there was 
asubstantial difference’ between S, 40 
- Of the Bombay Tenancy and Agricultu= 
ral Lands Act as it stood before and 
after the 1956 amendment, He submit- 
“~ ted that the decision of the Full Bench 
ofthe High Court of Bombay in Vasant 
-= Hariba v. Jagannath Ramchandra (1969) 
71 Bom LR 12 applied to cases .whers 
the tenant died after the Amending 
of 1956 and not before. Some other con= 
tentions were also raised to which it is 
unnecessary to: refer, 


D 28 Shri A, N. Karkhanis, learned 
‘Counsel for. the respondents, who pre- 


Kee "e sented the case of the respondents ex- 


_ tremely well, drew our attention tothe 
provisions of the Bombay Tenancy Act 
' and the Bombay Tenancy and Agricul- 
tural Lands Act before and after it was 
amended in 1956. He submitted that 
acomprehensive view of the provisions 
of the Act showed --that the right 
given to’ the protected tenant was 
heritable and, therefore, the heirs 
Tukaram ‘were entitled -to exercise the 
` geht given to.the tenant i 
of the Act. He submitted that the posie 
tion was not different’ even -under S <40 
of the Bombay Tenancy and ‘Agricul- 
tural Lands Act as it stood before- the 
1956 amendment. He also advanced 
some other minor contentions which wa 
do mot consider necessary to men- 
tion here. The Bombay Tenancy Act, 
1939 preceded the Bombay Tenancy and 
Agricultural Lands Act, 1948, Chapter 


Vithal v. Smt. Shamrao (C. Reddy J.) 
III of the Bombay Tenancy Act, 1939. 


of: 
under S, 37 


A.L R- 


(Sections 13-A to 8 
tenants generally,’ while Chapter II 
(Ge 3 to 13)-of the Act dealt with a 
special class of tenants described in the 
Act as protected tenants, S. 3 classified 
a tenant as a protected tenant in re- 
spect of any land: if be bad held such 
land continuously ` “for a period of six 
years immediately - preceding ist Jan- 
uary 1938 to Ist January, 1945 and had 


. 26) dealt with 


the aforesaid period, S. 3-A was intro- 
duced by way of amendment in 1946 
and it provided that every tenant shall 
be deemed to be a protected tenant for 


the purpose of the Act, on the expiry 


of one year from the 
into force of the 
enumerated the rights and liabilities of 
a protected tenant and it was expressly 
provided that. the tenancy of land held 
by a protected tenant shall not be ter- 
minated unless the tenant failed to pay 
the arrears of rent for a specified 

period or before the specified date or 
had done any act which was destruc 
tive or partly injurious to the land or 
had subdivided or sublet the land or 
failed to cultivate - personally or had 
used the land for a purpose other than 
agricultural, S. 7 (1) invested the land- 
lord with a special right to determina 
protected tenancy by giving the pro- 
tected tenant one year’s notice in writ~ 
ing on the ground that he bona fide 
required the land for the purpose of 


date of coming 


cultivating the land personally or for a 


non-agricultural purpose, S. 7 (2) pro- 
vided that if after taking possession of 
the land after the termination of the 
tenancy the landlord 
for the purpose for which he had ob- 
tained possession within one year from 
the date on which he took possession or 
ceased to use it for that purpose at any 
time within twelve years from the date 
on which he took possession, the Iand- 
Yord shall restore possession of the land 
fo the tenant whose tenancy was ter- 
minated by him unless the tenant had 
refused in writing to accept the ten- 
ancy on the same terms and conditions 
as before or that the tenant, on an of- 
fer being made to him in writing, had 


failed to accept the offer within three 
months of the receipt thereof. Explana~ 


tion II to S. 7 provided “For the pur- 
poses of this Section a tenant shall in- 
clude his heir as specified fm sub-sec= 


failed to use it 


amending Act S. 5- 


rP 
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Don (3) of S, 9.” S. 9 (3) specified that 
the lineal male descendents of a pro- 
tected tenant or his adopted son, or, 
{In absence of any lineal: male descen= 
dant or an adopted sorn, his widow shall 
be deemed to be his heirs for the Jur- 
poses of this section, S. 9 (1) provided 
that if a protected . tenant died, 
Jandlord should continue the tenancy 
on the same terms and conditions on 
which the protected tenant was holding 
it at the time of his death tosuch one of 
his heirs who, within four months of 
the death of such fenanf, gave notice 
fn. writing to the landlord that he is 
willing to hold the land on such terms 
and conditions, 


4. The Bombay Tenancy Ach 1939, 
was repealed and replaced by the Eom- 
bay Tenancy and Agricultural Lands 
Act, 1948. Chapter II of the Act S. 3 
to S. 30) contained ‘General provisions 
regarding Tenancies’ while Chapter III 
(S. 31 to S. 48) dealt with ‘Protected 
tenants, their special rights and privi- 
Jeges.’ Tenant’ was defined to mear an 
Agriculturist who held the land on ase 
and to include a person who was deem= 
ed to be a tenant under the provisions 
of the Act. ‘Protected tenant’ was de=- 
fined to mean a protected tenant under 
S. 31 of the Act. S.5 prescribed (bat 
no tenancy of any land shall be fr a 
period of less than ten years and Tute 
ther provided that at the end of the 
said period and thereafter at the end 
of ten years, in succession, the tenancy 
shall, subject to the provisions of sub= 
secs. (2)and (3), be deemed to be rerew= 
ed for a further period of ten years 
‘on. the same terms and conditions, 20b- 
withstanding any agreement to the 
contrary. S. 5 (3) provided that a "en, 
ancy was liable to be terminated on 
any of the grounds mentioned in S. 14 
S. 5 (2) further empowered the Tod, 
lord fo terminate the tenancy by ziv- 
ing the tenant one year’s notice In writ- 
ing if he bona fide required the land 
for any of the purposes specified In 
S, 34 (1). S. I4 enumerated cerain 
general grounds which entitled a Tend= 


lord to terminate the tenancy, such as. 


non-payment “of rent within the pre- 
scribed period, doing of an act which was 
destructive or permanently injurfous fo 
the land, division of the land fn con- 


travenfion of S. 27, subletting, faura ` 


to cultivate personally and use of nd 
for a purposa other than. agriculture, 


Vithal v, Smt, Shamrao (C, Reddy 5 of 


the | 


. comply with the 
. Section 40 provided that if a protected 
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Section. 3L declared os protected tenants 
persons who were deemed: to be pro=-. 
tected tenants under Ss, 3, 3-A or 4 of 
the Bombay Tenancy Act, 1939, Sec- 
tion 32 clothed the protected tenant 
with the right to purchase from the 
landlord the land held by him as a 
protected tenant. Section 34 (1) gave to 


thelandlord a special right to terminate 
the tenancy of a protected 


tenant by 
giving him one year’s notice in writing 
that he required the land for cultivat- 
ing personally or for any non-agricul- 
fural use for his own purpose. S, 34 (1) 
of the Bombay Tenancy and Agricul- 
tural Lands Ach 1948, corresponded to 
Section. ¥ (1) of the Bombay Tenancy 
Act, 1939, Section 37 of the 1948 Act 
provided . that If after faking possession 
of the land after terminating the ten- 
ancy under S, 34 (1), the landlord fail-. 
ed to -use it for the purpose for which 
he had obtained possession within one 
year- from tha date on which he took 
possession or ceased to use bh for 
that purpose at any time within twelve 
years from the date on which he took 
possession the landlord shall restore 
possession to the tenant whose tenancy . 
was terminated by him unless he ob- 
tained from the tenant his refusal in 
writing to accept the tenancy on the 
same terms and conditions or the ten- 
ant had failed to accept the offer made 
by him in writing to give possession of 
the land on the same terms and condi- 
tions, Section 37 (1):of the 1948 Act 
corresponded to S. 7 (2) of the 1939 
Act. One noticeable feature in the 1948 
Act was that there was no provision 
corresponding to Explanation II to Sec- 
tion 7 of the 1939 Act which declared 
that for the purposes of S. 7 a tenant 
shall Include his heir as specified in 
S 9 (3) of that Act. This was a signi- 
ficant omission. Section 39 of the 1948 
Act enabled the tenant to make an ap- 
plication where the landlord failed to 
provisions of S. 37, 


tenant died the landlord shall offer ‘to 
continue the tenancy on the same terms 
on which such tenant was holding it at 
the time of his death to the heir or 
heirs of the dec@ased tenant. The Ex- 
planation fo S, 40 declared that for the 
purposes of the section, an heir meant 
the lineal male descendents of a tenant 
or hfs adopted son and failing both. his 
widow. Section 40 of the 1948 Act re~ - 
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- placed S, 9 of tha 1939 Acz though not 
in the same terms, 


e The 1948 Act wnderweni some 
substantial amendments in 1956. "Tene 
ant’ under the Amended Act was de 
fined to include a protected fenant and 
the provisions relating to the.. special 
rights and privileges of the protected 
tenants contained in Chapter III of the 
Act were extended fo all tenants, Ine 


stead of providing as S, 5 of the ms 


amended Act did, that no tenancy shall 
be for a period of less than fen years, 
and for renewal of the tenancy for ten 
year perlods thereafter, S. 4-B of the 
amended Act provided fhaf no tenancy 
of any land shall be terminated merely 
on the ground that the period fixed by 
the agreement or usage had expired, 
Section 31 of the 1948 Act as it stood 
originally was repealed and replaced 
by a new S, 31 which substantially 
enacted the provisions "of Section 34 
of the Act as it stood before the 
amendment, What was S, 37 of the Ach 
before amendment continued fo be Sec- 
tion 37 after the amendment, Section 40 
was amended and it was declared that 
on the death of a tenant, the landlord 
shall be deemed to have continued the 
tenancy on the same terms and condi- 
ditions on which such tenant was hold- 
ing it at the time of his death to such 
heir or heirs of the deceased tenant as 
. may be willing to continue the tenancy. 
In this appeal we are concerned with 
Section 40 as it stood before it was 
amended in 1956. In order fo under- 
stand the real controversy between the 
parties it Is necessary to extract here 
Section 40 both as it stood before and 
after the 1956 amendment, Before the 
1956 amendment Section 40 was as 
follows: l 


“Tf a protected fenantdies, the Jand- 
ford shall offer to continue the tenancy 
on the same terms and conditions on 
which such tenant was holding it at the 
time of his death to the heir or heirs of 


the deceased fenant: _ | 


Provided that the offer. required. to 
be made by the landlord under this -sece 


tion shall be made-in writing: 


Provided further that if any heirs of 
the deceased fenant do not agres to 
continue the fenancy on the same terms 
and conditions on which the deceased 
_ protected tenant was holding the land, 
fhe Collector may select an heir or 


- already mentioned, while Section 


heirs who fs or are willing to continua 
the tenancy on the ‘same terms and‘ 
conditions, The decision of the Collec 
for shall be - final, l 
Explanation:— .For the purposes of 
this section, an heir means the lineal 
male. descendants of a tenant or his 
adopted son and failing both his widow 
who has not remarried”, 
Section 40 as it - stood after the 1954 
amendment fs as follows: | 
"UI Where a tenant {other than a 
permanent femant) dies, the landlord 
shall be deemed fo have continued the 
tenancy on the same terms and condi- 
tions on which such tenant was holding 
P at the time of his death, to such heir 
or heirs of the deceased tenant as may 
be willing to continue the tenancy. 


(2) Where the tenancy is inherited by‘ 
heirs other than the widow of the 
deceased tenant, such widow shall have 
a charge for maintenance on the profits 
of such Jand,” 


6. The question for consideration is 
whether the heirs of a tenant whose. 
tenancy was terminated by the land- 
ford on the ground (hat he required the 
Tand for his personal cultivation wera 
entitled to exercise the right which the 
tenant would have, if alive, fo obtain 
possession of the land if the Tandlord 
ceased fo cultivate the Iland ap any time: 
within twelve years after he obtained 
possession; in other words, whether the 
Tight of the tenant to have the posses« 
sion of the Iand restored. on the failure 
of the Iandlord to cultivate the land 
personally at any time during tha 
twelve years subsequent to his obtaine 
ing possession was a heritable right, ` 
The position was clear under the Bome 
bay Tenancy Act, 1939, Explanation II 
to Section Y of tha® Act expressly pro= 
vided that for the purposes of the sece 
tion a tenant included his heirs, as spe- 
cified In Section 9 (3). The position 
under the Bombay Tenancy and Agri« 
cultural Lands Act, 1948, after ft was 
amended in 1956 fs also quite clear, 
Section 4B and Sec. 40 show that the 
tenancy under the Act is heritable, As 
4B 
provides for the continuation of the 
tenancy even after the expiry of the 
period fixed by the agreement or usage, 
Section 40 expressly: provides for the 
continuation of the Tenancy on the 
death of the tenant, the heirs of the- 
fenant stepping into. the position of the. 
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O- enant. Onca P fs- found -thag ‘he 
tenancy is: heritable it follows that -he 
right given to the tenant under Sce- 
Rion. 37 (I) may be exercised by she 
heirs of the fenant also. A Full Bench 
ofthe High Court. of Bombay In Vasant 
Heriba v. Jagannath . Ramchandra (1969) 
KI Bom LR 12 came to the same cons 
clusion, Kotwal, CG J, observed: 


“Section 40 (I) provides that where a 
fenant other than. a permanent tenant 
dies, the landlord shall be deemed to 
have continued the tenancy on ihe 
same terms and conditions on which 
such tenant was holding it af the time 
of his death, fo such heir or heirs of 
the deceased tenant as may be willing’ 
fo continue the tenancy. It will Dë 
noticed that prior to the amendmen: of 
the Tenancy Act by the Bombay Act? 
XIII of 1956 this section was worded 
thus “If a protected tenant dies, the 
Jandiord shall offer to continue the 
fenancy on the same terms and cordi- 
tions on which such tenant was hcld- 


ing it at the time of his death to the 


heir or heirs of the deceased tenant...” 


‘The expression used in the old & 40 
was “offer to continue the fenancy” and 
there was no indication whatever a to 
what was to happen H the offer was 
nog made but by the amendment made 
by thse Amending Act XIII of 1856, 
sub-section (B was wholly re-cast and 
mow thera is no question of the Jand- 
ford merely making am offer to the 
fenant to continue the tenancy on the 
same terms and conditions, bu? on the 
other hand, the section provides ‘that 
"the Iandiord shall be deemed to teava 


continued the tenancy on the seme 


ferms and conditions’, The amendm2n#, 
therefore, meets precisely the argue 
meng that is here advanced that the 
heir succeeding to the erstwhile Ter ang 
does not continue as a genant on the 
same terms and conditions, Besides, 
the new section introduced a fiction by 
the use of the words “deemed to hava 
continued the tenancy” 
whatever may have been the position 
prior to the amé€ndment, Section A0 as 
it now stands after the Amending Ach 
XIII of 1956 automatically 
the heir a fenancy on the same terms 
“and conditions as wera applicable to 
fhe deceased tenant”, 

The learned Chief Justice then referre 
ed to the decisions In Bai Jamnz v. 
Bai Dhani (1959) 6I ‘Bom LR 419 and 


and. therefore, and 


confers on’ 


E Vithal v., Smë, Shamrao i ‘Reddy an [Prs 6-7] S.C. 1125 


Thakorelal ve. Gujarat Revenue Tribu- . 


nal, AIR 1964 Guj 183, and distinguish- - - 


ed the two cases on the ground that on ` 
the data on which the death of the 
fenant fook place In those cases Sece 
Don 40 as amended în 1956 had not 
come ‘into force, whereas, in the case 
before the Full Bench the tenant had 
died after Section 40 was amended in 
1956, In the case mow before us, how- 
ever, the death of the tenant took place 
before the Bombay Tenancy and Agri- 
cultural Lands Ach was amended in 
1956. We have already extracted Sec- 
tion 40 before and after ii was amend- 
ed in 1956. The contrast fs apparent, 
While under the amended Section 40 
the heirs of the tenant were automati- 
cally -deemed to succeed to the tenancy 
there was no such “deeming” before 
the 1956 amendment, The landlord was 
merely required to make an offer and 
if . was not. . stipulated what would 
happen if be: dd not make the offer, 
Where the ~Jandlord had obtained 
possession of the land under Section 34 
for cultivating the land personally, 
there . could be no question of making 
an offer to continue the tenancy since 
such an offer would be an exercise in 
futility, There was also the significant 
circumstance that the 1948 Act (before 
i} was amended im 1956) contained no 
provision corresponding fo Explanation 
D to Section Y of the 1939 Act, Th 
only reasonable conclusion, therefore, 
is that under the ‘provisions of the 
Bombay Tenancy and Agricultural 
Lands Act, 1948, as it stood before it 
was amended [mn 1956, the right of a 
tenang to recover possession of land 
from a fandlord who had obtained 
possession of such land on the ground 
that he required it to cultivate it 
personally was not a heritable right, - 


4% Shrt Karkhanis, learned Counsel 
for the respondents relied on the deci- 
sion of this Court in Damadilal v. 
Parashram, AIR 1976 SC 2229 at p. 2234 
argued that a statutory tenancy 
was.. heritable Tike a contractual ten- 
ancy. This Court did not lay down tha 
wide . proposition that every. statutory 
tenancy was heritable but the Court 
did quite definitely lay down that it 
would be wrong to impor? the notions 
of English law relating fo “statutory ` 
tenancy” and on that basis to hold that 


ib -was oof transferable or heritable, E ` 
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was observed by A. OG Gupta, J., 
follows; 
"We find i difficult to apprectata 


how in this country we can proceed on 
the basis that a tenant whose con- 
tractual tenancy has determined buf 
_who is protected against eviction by 
the . statute, has no might of property 
but only a personal right fo remain in 
occupation, without, ascertaining what 
his rights are under the statute, The 
concept of a statutory tenant having no 
estate or property [nm the premises 
which he occupies fs derived from tha 
provisions of the English Rent Acts, 
But it is not clear how it can be as= 
sumed that the position is the same in 
this country without any reference to 
the provisions of the relevant statute, 
Tenancy has its origin In 
There is no dispute hat a contractual 
= tenant has an estate or property in the 
subject-matter of the fenancy, and 
heritability is an Encident' of the ten- 
ancy. It canmof be assumed, however, 
that with tha determination of the 
tenancy the estate must necessarily 
disappear and the statute can only pre= 
serve his status of irremovability and 
mot the estate he had in the premises 
fn his occupation. It is nof possible to 
claim that the “sanctity” of contract 
cannot be touched by legislation. It fs 
therefore necessary to examine fhe 
provisions of the Madhya Pradesh Ac- 
commodation Control Act; 1961 to find 
out whether the respondents’ predecés« 
sors-in-interest retained a heritable 
Interest In the disputed premises ever 
after the termination of their tenancy”, 
The learned Judge thereafter referred 
to the definition of tenant in the 
Madhya Pradesh Act and held thatthe 
definition made a person continuing fn 
possession after the determination of 
his tenancy a tenant, unless a decree 


or order for eviction had ‘been made ` 


against, him, thus putting him at par 
with a person whose contractual ten- 
ancy still subsisted. It was observed 
that the incidents of such tenancy and 
the contractual tenancy had to be tha 


same fn the absence of a contrary 
intention conveyed by any provision of 
the Act, It was further observed that 
the so-called statutory fenant had, 
under Section 14 of the Madhya Pra- 
desh Act, the right fo sublet in common 
with the contractual tenant and, heres 


contracé,, 


A.I. R. 


fore, ha must be said to have an inter, 
est fn the  premisgs occupied by him, 


8. Thus fhe - question whether a 
fenancy ‘other than a contractual 
tenancy has any or all the incidents of 
a contractual tenancy has to be decid- 
ed with reference to the provisions of 
the particular statute, Though Sec- 
tion 5 of the Bombay Tenancy and 
Agricultural Lands Act as it stood be= 
fore it was amended in 1956, did indi- 
cate by providing that notwithstand- 
ing any agreement to the contrary the 
minimum period of a tenancy shall ba 
fen years renewable thereafter for 
successive periods of ten years, thal 
the tenancy was heritable, the indica- 
Hon was definitely to tha contrary 
when ft came to the right of a pro- 
tected tenant fo have the land restored 
to him on the failure of the landlord 
fo cultivate the land personally, Our ` 
conclusion regarding thea non-héeritabi=- 
lity of this right rests solely on our 
understanding of S, 40 of tha Bombay 
Tenancy and Agricultural Lands Act as 
it stood before it was amended in 1956, 
in. relation fo the righf under Sece 
tion ap, Nothing that we have said 


‘should be ‘understood as indicating tha® 


any other right of a tenant or this 
very right after the 1956 amendment is 
not heritable, 


9. Shri Karkhanfs argued that hav-= 
ing regard to the position that obtain= 
ed both under the Bombay Tenancy 
Act and under the Bombay Tenancy 
and Agricultural Lands Act after the 
1956 amendment, we should so tere 


pret Section 40 as to make the righf 


under Section 37 heritable, We are un= 
able to do so In view of the language 
of Section 40 before Tf was amended in 
1956. In the result we allow the ap- 
peal, set aside the judgment of the 
High Court and restore the decision of 
the Maharashtra Revenue Tribunal. In 
the circumstances of the case thera 
will be no order regarding costs, 


Appeal allowed, 


1978 


AIR 1979 SUPREME COURT 11:7- 
(From: Kerala) 
S. MURTAZA FPAZAL ALI AND 
A, D. KOSHAL JJ, ` 

Kanan and others, Appellants v, 
State of Kerala, Respondent, . 

Criminal Appeal, No, 245 of 93, 
DL. %-3=1979, 

(A) Evidence Act (1 of 1872) Ss. 9 
and 3 — Identifying parades — Value 
of. Decision of Kerala High Ccurt, 
Reversed, 

Where a witness identifies an accus- 
ed. who Is not known to him in the 
Court for the first time, his evidence 
fs absolutely valueless unless there has 
been a previous T, I. parade to test his 
powers of observations, The idea of 
holding T, I, parade under Section 9 fs 
to test the veracity of thea witness on 
the question of capability to identify 
an unkown person whom the witness 
may have seen only once, If no T. I 
parade is held then it will be wholly 
unsafe to rely on hfs bare testimony rë- 
garding the identification of. an accused 
for the firs? time im Court, Decision of 
Kerala High Court Reversed, (Para 1} 
= Anno: AIR Manual (3rd Edn) Evi 
Act S. 9, N, 5 (a); S. 3 N. 30. 


(B) Evidence Act (I of 1872) S, i re 
Accomplice evidence — Cannot be e 
cepted without corroboration, (Pare 1 

Anno: AIR Manual (8rd Edn.) EvL 
Act S. 3, N, 30, 

(C) Evidence Act (I of 1872) S. 24 == 
Extra~-judicial confession made by one 
of the accused charged with conspiracy 
fo widow of another conspirator who 
was assisting her husband in making 
spears and other weapons =~ Not ac- 
ceptable, (Pare 2) 

Anno: AIR Manual {8rd Edn A Zo 
Act, S. 24, N. 24, 


FAZAL ALI, Tä This appeal by 
special Teave [Is directed agains a 
fudgment of tha Kerala High Court 


upholding the conviction and sentence 
passed on the appellants, The appel- 
fants were convicted under S, 12-B 
read with S. 308 and sentenced fo eight 
years R, L They were also convicted 
under Ss,.147 and 148 and other ofien= 
ves, The charge against the accvsed 
was that they had entered Info a con. 
' gpiracy as -members of nexalife party to 
raid the Polfce Station Kutitad£ on the 


DW/EW/B8?1/19/SNV 


Kanan v, State of Kerala 


(Fazal AN J.) [Pr 1] Seu 


night/morning of the 17th/I8th Decem- ` 
ber, 1969, In the course of the raid 
the police station was. atfacked and its 
articles were burnt, No member of ths 
Polics Station or staff was able to 
Edentify the raiders, Tha only evidence 
on fhe basis of which the appellants 


- have been convi¢fed may be categoris- 


ed as follows:— 

T. Evidence of P Ws, T7 and 18 fo the 
effect that there was conspiracy to raid 
the Police Station în question in which 
the appellants have participated; 


2, The evidence of D W., 25 who 
identified the appellants running away 
near the scene of occurrence after the 
rafd fook place on the Police Station, 


3. The extra-judicial confession of 
appellant Payicht (accused No, 5) to 
P. W. 27 widow of Velayudhan who 
died fn the course of the occurrence, 
This is all the evidenca on the basis of ` 
which the appellants have been convict- 
ed, We have gones through the evidence 
of all these wifmesses and we are un- 
able to agres with the High Court that 
there was any legal evidence to sup- 
port the conviction of all the appel- 
ants, So far as P. W. 25 is concerned, 
his evidence fs full of serious infirmi- 
tes. To begin with, he had come to 
the village Dn question In order to con- 
sult. a dentist which was the only oc- 
casion for his presence in the. village; 
As there was no accommodation in tha 
travelling bungalow, he persuaded the 
Chowkidar to Iet him stay in his room. 
The evidence of P, W., 25 is that he 
consulted Dr, Sabestian and got his, 
footh extracted, Neither Dr, Sabestian 
was @xamined by the prosecution. nor 
was any register produced to show 
that the witness had actually got him- 
self examined by the doctor, This 
serious omission rais®s a serious doubt 
about the very presence of P. W, 25o0n 
fhe night of the occurrence, Secondly, 
P, W. 25 says that he heard an explo- 
sion, and if this was so, as hewas. ill, 
his first impulsa and natural conduct 
would beto remain confined in fhe room 
rather than fo go out fo Took as to 
what was happening around and fnvite 
danger. At any rate, the witness only 
Identified the appellant Kanan and 
M, P. Valuyudhan as persons who wera 
running away near the place of occure 
rence. The witness, however, did no? 
Say That. he saw these appellants either 
entering the Police Statfon. and attack- 
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Ing it or coming of from the Polica 
Station with explosives or arms, Thera 
was a huge crowed after the Police 
Station was attacked and if these two 
appellants were seen running away thafi 
by itself would not show that they had 
‘taken part in the raid, Finally tha wit~ 


ness has clearly admitted that he knew - 


these two appellants by face and yet 
named them while identifying them in 
Court. It is not understandable as to 
how the witness gave the names of the 
appellants when he knew them only by 
face which indicates that names of the 
accused must have been supplied by 
someone else and this introduces an 
element of doubt in his testimony. 
. Both thè Trial Court and tha 
High Court have found that the mere 
fact that no T. I, parade was held 
would not. `destroy the evidence of 
. P.W. 25. With due respect, we feel 
that. the High Court erred in law in 
taking this view, It is well settled that 
where a witness [dentifies an accused 
who is not known to him in the Cour? 
for the first time, his evidence Is ab- 
solutely valueless unless there has been 
ila previous T, I, parade to test his 
powers of observations. The idea of 
holding T. I. parade under S. 9 of tha 
{Evidence Act is to test the veracity of 


the witness on the question of his capa- 


bility to identify an unknown. person 
whom the witness may have seen only 
once. Jf no T. I, parade is held then it 
will be wholly unsafe to rely on his 
_|bare testimony regarding the identifica- 
tion of an accused for the first time in 
Court. In these circumstances, there- 
fore, we feel that Tt was incumbent on 
the prosecution in this case to have ar- 
ranged T. I. parade and get the identi- 
fication made before the witness was 
called upon to [dentify the appellant in 
‘the court. On this ground alone, the 
testimony of P. W. 25 becomes un= 
“worthy of credence ` and must be ex- 
cluded from. consideration. In this view 
of the matter, even if the evidence of 
P. Ws. 17 and 18 regarding the parti- 
cipation ofthe accused In conspiracy to 
raid the Police Station be accepted 
the evidence being of very vague nat- 
ure,. the appellant cannot be convicted 
‘because there fs mo evidence to show 
that the appellants were members of 
that conspiracy, Apart from this P. Ws. 
17 and 18 named Piyachi as being the 
person in tha meeting where if was de: 


Kishan Chand v. Delhi Admn, 


A, L R. 


cided to raid fhe Police Station. From 
the evidence of these witnesses, it ap- 
pears that they wera also co-conspira- 
tors, In the circumstances, fhe evidence 
of these witnesses was that of an ac- 
complica and could not be accepted 
without further corroboration. 


2 Coming fo the extra-judicial con< 


fession of Piyachi before D W. 27, we 


find if difficult to accept this evidence 
which fs a very weak type of evidence 
and has been made to P. W. 27 who 
was the widow of one of the conspira- 
tors and was helping her husband ` in. 
making spears and other weapons, For 
these reasons, therefore, we are unable 
fo rely on the evidence furnished by 
the extra-judicial confession, Thus tha 
position is, that there is absolutely no 
legal evidence on the basis of which the 
appellants could ba convicted, Tha 
result is that the appeal’ fs allowed, 
judgment of the High Court is set aside 
and tha appellants are acquitted of the 
charges framed against them, The ap- 


pellants are directed to be released 
forthwith unless released on bail ai» 
ready. | SC 

KÉ Appeal allowed, 


aye S |! 
neers nea ONES l 


AIR 1979 SUPREME COURT 1128 
(From: (1975) 1 F.A.C, 347 (Delhi)) 
S, MURTAZA FAZAL ALI AND 
A. D KOSHAL, JJ. 

Kishan Chand, Appellant v. Delhi Ad« 
ministration and another, Respondents, 

Criminal Appeal No, 245 of 1975, Dj- 
20-2-1979. 

(A) Prevention, of Food Adulteration 
Act (37 of 1954), Ss. 16, 7 and 23 ~~ Pre- 
vention of Food Adulteration Rules (1955), 
R. 61 Proviso, R. 60. App. B, Item 
A.11.02.08; App. B, Item A.11.02; App. 
B, Item A.11.02.02—Scope of proviso to 
R. 61 — Expressions “Milk and Cream” 
and “Milk and Milk Products” — Distinc- 
tion — Chocolate ice-cream — Brominated 
vegetable oils can form part to permitted 
extent — Prosecution must prove that 
sample of chocolate ice-cream contained 
brominated vegetable oil beyond permitt- 
ed extent. (1975) 1 FAC 347 (Delhi) Part- 
ly Reversed, 


From the examination of the provisions 
of Ttem A.11.02.08; Item 11.02 and Item 
A.11.02.02 of Appendix B to the Preven- 
EE 
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tion of Food Adulteration Rules, 155 M 
Is clearly made out that the standard of 
purity for each milk produci has been 
separately laid down and thai ice-cream, 
kulfi and chocolate ice-cream ara treated 
as a class by themselves, which fs differ- 
ent, for the purpose of purity from other 
milk products including cream, The 


classification employed leaves no room for ` 


_ doubt that when the proviso to R, 6F stas 
tes that certain emulsifying and stabilis- 
ing agents shalI not be used in milk and 
cream, it prohibits the use of those agents 
only in milk and one of its procucts, 
namely, cream and not other milk pro< 
ducts such as malai, dahi, cheese, ice= 
cream and chocolate ice-cream, Hac the 
rule-making authority meant by the Dro 
viso to prohibit the use of the said agents 
In milk products, the expression used 
would have been “shall not be used in 
milk and milk products” and not. “shall 
Not be used in milk and cream”. The pro- 
hibition . contained in the proviso thus 
-does not apply to ice-cream, Kult, ckoco= 
Iate ice-cream covered by sub-item 
.A.11.02.08, wherein it is clearly stated that 
these three milk products may cortain 
permitted stabilisers and emulsifiers oof 
exceeding 0.5 per cent by weight. In 
equating the words “milk and cream” ‘with 
milk and all Its products, there occurs an 
error and this Is so in spite of the fact 
that ice-cream, kuli and chocolate ice- 
cream must hava milk or cream as a ne- 
eessary ingredient. It follows that Dro- 
minated vegetable oils can form a part of 
the chocolate ice-cream, to the extent 0.5 
per cent by weight, without the article 
being treated as adulterated under the 
Rules. Before q person can be convicted, 
it is incumbent on the prosecution to 
establish that the sample of chocolate ce- 
cream taken from him contained either 
brominated vegetable oils or other per- 
mitted stabilisers and emulsifiers exceed- 
fng 0.5 per cent by welght or that it does 
not conform to the prescribed standard in 
some other detail (1975) 2 FAC 347 
(Dehi) Partly Reversed, 

(Para A 


Anno: ATR Manual, (8rd Edn) Bregen, 
Don of Food Adulteration Act, S, 16, N., 93 
S, 7, N. 10; S, 23, N. 20N). 


(DI Prevention of Food Adulteration 
Act (37 of 1954), Ss. 16, 7 and 23 — Pre- 
vention of Food Adulteration Rules (1953), 
Rr. 61 and 60; App. B, Item A. 11,02.08 — 
Sample of chocolate ice-cream — Accus2d 
‘taking stand that he used vegetable gh2e 
which is not brominated vegetable oil — 
Prosecution must prove affirmatively thai 
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sample contained ingredient which made ` 

it. adulterated -=~ Stand taken. by aceused 

cannot be used as evidence unless its 

truth fs otherwise established, (1975) I ` 

FAC 347 (Delhi) Partly Reversed, (Cri- 

minal P, C, (1974), S. 313). - 45 
= a 


; (Par 

Anno: AIR Manual, Grd Edn.} Preven- 
Hon of Food Adulteration Act, S. 7, N, 10. 
&5S, 16, No 5.234, N.2(N); ATR Comm. 
Cr, P.C. (th Edn}, S 313, N, 22, 

Mr. Harjinder Singh Advocate, for At 
pellant Mr. E, C, Agarwal and R. N, 
Sachthey Advocagts (for No, 1), Mr. V, S, 
Desai, Sr, Advocate (M/s, B. P, Mahesh- 
wari and Suresh Sethi Advocates (for No. 
2), for Respondents, l 

KOSHAL, J.:— This is an appeal by 
special leave against a Judgment of the 
High Court of Delhi dated 25th March 
1975 convicting the appellant of an of- 
fence -under cl, OI of sub-section (1) of 
Section 16 read with el. (i) of Section 7 
of the Prevention of Food Adulteration 
Act 1954 (hereinafter called the Act) and 
sentencing him to rigorous imprisonment 
for six months and a fine of Rs. 1000/-, 
the sentence In default of payment of 
fine being rigorous imprisonment for 
three months, 


2 The facts giving rise to the appeal 
may be briefly stated, Food Inspector 
V, P. Anand, (P. W. 2} visited the pre- 
mises of Messrs Mebrose Ice-Cream and 
Frozen- Food Co, (which carries on busi- 
ness in Greater Kailash No 1, a locality 
of New Delhi and fs hereinafter referred 
to as the Company) on (ba 22nd May 
1970 and bought for purposes of analysis 
a sample of chocolate fce-cream from. the 
appellant who was ong of the employees 
ef the Company. An inventory of the 
sample was prepared by the Food In- 
spector and at the foot of the same the 
appellant made tha following endorses 
ment t 


"A sample of Chocobar Ice-Cream 
(Chocolate Ice-Cream) manufactured by 
Mebrose Ice-Cream and Frozen Food Ca., 
M-67, Greater Kailash, given as per 
above. This Ice-Cream Chocolate is of. 
one lot, This is prepared of covering Cho- 
colate, vegetable ghee and Ice-Cream.” 
The sample was forwarded to the Public 
Analyst who thus details the conclusions 
arrived at by him on analysts thereof, in 
report exhibit PEs Se? 

“Total solids by Weight 45 per Gent, 

Protein by weight 1 4.4 percent, 

Chocolate, Present, 
_Butyro-refractometer. reading ar 40°C 
of the fat extracted from fica-creami~s | 


H EX 
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49.4, | 

Baudouin fs? of the extracted fats 
Positive, te 
cea point of fhe extracted fats 


In his reporg the Public Analyst fur- 
ther stated that in his opinion the- sam= 
ple was adulterated “as fhe Butyro- 


refractometer reading at 40°C was found 
6.4 in excess and the Baudouin test was - 


found positiva of the extracted at, 


A complaint was lodged by the Munici- 
pal Corporation of Delhi against the ap- 
pellant, the Company and [ts managing 
partner Avtar Singh in respect of an 
offence under Section 7 read with Sec= 
Don 16 of the Act, The frial court 
acquitted tha Company but convicted the 
other two accused, sentencing each of 
them to rigorous Imprisonment for six 
months and a fine of Rs, £000/«, tha sent, 
ence in default of payment of fine being 
rigorous imprisonment for four months, 
Both the convicts appealed to the Ses- 
sions Cour and were acquitted by an 
_ order dated 9th March 1972 passed by an 

Additional Sessions Judge, Tha Municipal 
Corporation of Delhi then knocked at the 
door of the High Court which upheld tha 
acquittal of Avtar Singh but convicted 
and sentenced the appellant as aforesaid 
by the impugned Judgment, mainly for 
the reasons reproduced below? l 


"Tt Is established on tHe record beyond 
doubt that this endorsement was mada 
by Kishan Chand. and if contains an ad= 
‘ mission that vegetabla ghee was used in 


- fhe preparation of the ice-cream sold by. 
- bîm, The fudgment of thea learned Addi: ` 
Wonaf Sessions Judge reveals that the 
- - contention of the defencg before him was 


. that Vanaspati was used In fhe preparas 
tion of the relevant ice-cream by way of 
emulsifier but thea plea was misconceived 
because vegetable ghee cannot ba mada 
fo serva as an emulsifying agent, A res 
ferenca io the Praventfon of Food Adu 
-feration Rules, 1955 shows that as per 
R. 60 ‘brominated’ vegetable oif is one of 
the recognised emulsifying and stabfilis- 
‘ing agents buf Rule Gr forbids addition 
of brominated vegetable ofl fo milk op 
eream and without milk and/or cream 
manufacture of ice-cream fs- inconcéivs 
able, Moreover, the stand of the accused 
from the very start has been that ‘vege= 


_ Babla ghee’ had been used In the prepara=. 


fion of ice-cream and not fhal any bro= 
minated’ vegetable off got Into fhe ict 
cream by way ofan emulsifying or stabi« 
ising agent, The evidence would nof couns 
tenance 


tha. contention raised before oa? 


ALR, 
A Having heard learned counsel for 
the parties ap length wa are of the opin= 
fon that the sample in quesifon is nod 
shown fo kave been adulterated within 
the meaning of the Act, 

A The casa fs admittedly governed by, 
the Prévention of Food Adulteration 
Rules 1955 which have been framed‘ by 
tha Central Government in exercise of 
the powers conferred on & by Section 23 
of the Ach and which are hereinafter 
called tha Rules Rule 60 defines “emulsi= . 
fying agents” and “stabilising agents” to 
mean substances which, when added fo 
food, are capable of facilitating a uniform 


dispersion of oils and fats in aqueous 
media, or vice versa, and/or stabilising 


such emulsions, The vula then proceeds 
fo specify numerous agents of the type 
mentioned and they include brominated 
vegetable ofls, Rule: 61 declares that no 
emulsifying or stabilising agents shall be 


used. fn any food except wherg their use ` 


Is specifically permitted, A proviso added 


to tha rule states that certain emulsifying- - — 


or stabilising agents, Including brominat= 
ad vegetable oils, shall mot be used in 
milk and cream, Appendix B to the Rules 
specifies tha standard of quality of vari- 
‘ous articles. of food, Milk and milk Groe 
ducts ara dealt with in that Appendix 
under Group AA which fs divided into 
various Hems, Item A.11.01 which is fur= 
ther divided into sub-items A,11.01.01 to 
ABOL contains definitions and stan= 
dards of purity of various kinds of milk, 
Item A,10,02 defines milk products thus 


Milk products means the products 
obtained from milk such as cream, malal, 
curd, skimmed milk curd, chhanna, skim= 
med milk chhanna, cheese, processed 
cheese, Ice-cream, milk ices, condensed 


milk sweetened and unsweetened, con= 


densed skimmed milk sweetened and uns 
sweetened, milk powder, skimmed milk - 
powder, partly skimmed milk powder, 
Khoa, Infant milk food, table butter and 
deshi butter.” 
hen follow Gefinitions of different kinds 
of milk products In sub-ffems A.11,02.01 
So A,17,.02,2%, “Cream™ is defined as fol 
fows in sub-ffem A.11.02.02:-— 
“Cream excluding sterilised cream 
means the product of cow or buffalo milk 
or of e combination thereof which con= 
fains not less fhan 25.0 per eent milk 
fat,” 
Chocolate Ice-cream forms the subject 
matter of sub-ffem A.10.02,08 which runs 
thus s , e . 
‘Ice-Cream, EKulfi and Chocolate 
Ice-Cream mean the frozan produci 
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obtained from cow or - buffalo mak 
or a combination thereof or from cream, 
and/or other milk products, with op 
without the addition.of cané sugar, eg3s, 
fruits, fruit juices, preserved fruits, mts, 
chocolate, edible -flavours and permitted 
food colours, It may . contain permit-ed 
stabilisers and emulsifiers not exceeding 
0.5 per cent by weight, The mixture skall 
be suifably heated ‘before freezing. The 
product shall contain not less than 19.0 
per cent milk fat, 3.5 per cent protain 
and 36.0 per cent total solids except Lat 
when any of the aforesaid preparatiens 
contain fruits or nuts or both, the cen= 
tent of milk fat may proportionately Gë: 
duced but shall not be less than 8.0 per 
eent by weight, . 


“Starch may be added to a maximim 
extent of 5.0 per cent under a declara- 
tion on a label as specified in sub-rule (2) 
of Rule 43, 

“The standards for ice-cream shall giso 
apply to softy fca-cream.” 


` From the above examination of the 
isi Rules, 














ducts, namely, cream and not other mik 
products such as malai, dahi, cheese, ce- 
cream and chocolate ice-cream, Had the 
ule-making authority meant by the pro- 
viso to prohibif the use of the said agents 
in all milk products, the expression tsed 
vould have been “shall not be used in 
ilk and milk products” and nog “snall 
ot be used in milk and cream”, The 
rohibition contained im the proviso 
hus does not apply fo ice-cream, 
kulf, chocolafa ice-cream covered 
by sub<item A,11.02.08. wharein if 


“milk and cream” with milk and all its 
products, the High Court was clearly in 
error and this is so in spite of the “acf 
hat ice-cream, kulfi and chocolate Ge, 
cream must have milk or cream as a 
necessary ingredient, It follows that bro- 
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minated vegetable oils could have formed 
a part of the chocolate ice-cream sold by 
the appellant to the extent 0.5 per cent 
by weight, without thg article being 
freated as adulterated under the Rules. 
Before the appellant could ba convicted,| ` 
therefore, it was incumbent on the prose- 
cution to establish that the sample taken 


From. him contained either brominated 
- vegetable oils or other permitted stabili- 


sers and emulsifiers exceeding 0.5 per 
cent by weight or that it did not con- 
form to the prescribed standard in some 
other’ detail, 


Apart from falling into the error of 
misreading Rr, 60 and 61, the High Court 
considered the sample taken from the 
appellant to be adulterated by reason of 
the stand he had taken from the very 
beginning tg the effect that he had used 
“vegetabla ghee” in the preparation of 
the chocolate ice-cream and because, 
according to the High Court, ‘vegetable 
ghee” was not brominated vegetable oil. 
This is again an erroneous approach to 
the problem fm hand, It was for the 
prosecution to prove affirmatively that 
the sample in question contained an in- 
gredient which made it adulterated and 
any stand taken by the accused ` could 
hardly be used as evidence, unless its 
truth was otherwise established, which 
fs not the case, All that was made out 
from the evidencg before the court was 
that the Butyro-refractometer’ reading 
at 40°C was higher than the maximum 
prescribed for milk fat by 6.4 and that 
the Baudouin test was positive, These . 
two factors Indicated that either vanas- 
pati or milk fat fto which tH. oiT had been. 
added was onë of the ingredients of the . 
sample, There is not an iota of evidence . 
on the record to show whether or not ` 
such til ofl was brominated, which means 
that the prosecution had completely fail- 
ed to prove that the ingredient objected 
to by 4 was a substance .other than a 
brominated vegetable oil or that if it was 
oil of that description its quantity was 
in excess of 0,5 per cent by weight, The 
Butyro-refractometer reading did no 
doubt exceed the maximum of fhe pre- 
scribed standard by 6.4 and the Baudouin 
test was also positive buf these factors 
did not indicate the presence in the sam- 
ple of brominated vegetable oi] beyond 
the prescribed maximum of 0.5 per cent 
SC weight or of unbrominated vegetabla 
oils, 


5. The sample of chocolate ice-cream 
obtained by the Food Insp€ctor from the 
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appellant not having been shown to be 
adulterated the appeal is accepted, the 
fudgment of the High Court In so far as 
it relates to the appellant is reversed, 
‘the conviction recorded against and-the 
sentence imposed upon the appellant by 
the High Court are set aside and he is 
acquitted of the charge, The bail bond 

executed by him shall stand cancelled, 
Appeal accepted, 
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(From: AIR 1970 Andh Pra 384) 
R. S. SARKARIA AND O, CHINNAPPA 
REDDY, JJ. | 
S. Mohan Lal, Appellant v, R. Kon- 
diah, Respondent, 
a Appeal No, 2047 of 1969, Dj- 2-2- 
1979. 


Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (15 of 1960); 
S. 10 (3) (a) (iii) — Expression ‘Busi- 
ness’ — Interpretation — Word to be 
interpreted in context of statute and 
not by reference to its use in another 
Act — Scheme of Act =~ Expression 
‘Business’ is used in wide sense te in- 
clude practice of profession of Advocate. 
AIR 1970 Andh Pra 384, 

(Words and Phrases — ‘Business’; Inter< 
pretation of Statutes — Reference to 
context), 


The expression business has not been 
. . defined in the Andhra Pradesh Buildings 
{Lease, Rent and Eviction) Control Act, 
. 1960. If ig a common expression which 
is sometimes used by itself and some- 
times in a collocation of words as in 
"business, trade or profession’, Ii is a 
word of large and wide imporf, capable 
of a variety of meanings, It is needless 
fo refer to the meanings given to that 
‘term in the various Dictionaries except 
to say that everyone of them notices a 
large number of meanings of the word. 
In a broad sense it is taken to mean 
‘everything that occupies the time, at- 
tention and labour of men for the pur= 


pose of livelihood or profit’, In a narrow . 


sense it is confined to commercial acti» 
vity, It is obvious that the meaning of 
the word must be gleaned from the con- 
text in which it is used, Reference to 
the provisions of the Constitution or 
other statutes where the expression is 
used cannot be of any assistance in de- 
termining its meaning in S. 10 GI (a} Gi} 
ai ci IE ORE so 


CW/DW/B239/79/AGI/RSK: 


S. Mohan Lal v. R. Kondiah 


A. LR. 
of the Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act, 1960, It 
is not a sound principle of construction 
to interpret expressions used in one Act 
with reference to their use in another 
Act} more so if the two Acts in which 
the same word is used are not cognate 
Acts, Neither the meaning, nor the defi- 
nition of the term in one statute affords 
a guide to the construction of the same 
term in another statute and the sense in 
which the term has been understood in 
the several statutes does not necessarily 
throw any light on the manner in which 
the term should be understood general- 
ly. On the other hand it is a sound, and, 
indeed, a well-known principle of con- 
struction that meaning of words and ex- 
pression used in an Act must take their 
colour from the context in which they 


appear, (Para 3) - 


The scheme of the Andhra. Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act is to prevent unreasonable 
eviction. of tenants by landlords and to 
provide for eviction on specified grounds. 
The Act is of general application and 
its protection not confined to any classes 
of tenants nor is the right fo evict under 
the Act limited to any class of land- 
Jords, There is no reason why a land- 
lord who is a member of the legal or 
medical profession and who requires 
the premises for carrying on the prac- 
tice of his profession should be wholly 
debarred from obtaining possession of 
the premises, It is impossible to dis- 
cover any reason for so making a dis- | 
crimination against the liberal profes- 
sions, Buf, that would be the result if 
the expression ‘business’ is given a 


“narrow meaning, It would indeed be 


anomalous to hold that all the provi» 
sions of the Act including S, 4 which 
provides for the determination of fair ` 
rent and S. 10 (1) which bars the evic- 
tion. of tenants apply to non-residential 
buildings owned by an Advocate but 
not S. 10 (3) (a) (iii) only. The expres- 
sion business occurring in S, 10 (3) (a) 
(iii) is used in a wide sense so as to 
include the practice of the profession of 
an Advocate. AIR 1970 Andh Pra 384, 
Affirmed; AIR 1967 Ker 88, AIR 1978 SC 
548 and (1949) 2 KBD 256, Distings 
(1953) 2 All ER 536, Rel. om 1971 MP 
LJ 888, Approved, (Para 4) 
Cases Referred: Chronological. Paras 
ATR 1978 SC 548s (1978) 3 SCR 207: 

1978 Lab IC 467 2, 6 
1971 MPLJ 888 8 
AIR 1967 Ker 88 2, 5 


1979 


(1953) % All ER 536: (1953) 2 WLR 413, 
Re Williams Will Trusts, Chartered 
Bank of India, Australia and Chira 
v, Williams SC $ 8 

01949) 2 KBD 256: (1949) I All ER 1025, 
Stuehbery v. General Accident, Fire 
and Life Assurance :Corpn, Ltd, 2, V 


Dr, Y, S. Chitale, Sr, Advocate (M/s. 
S, K. Mehta, P, N. Puri? and E, M. Sarul 
Anam Advocates with him), for Appel= 
lant; M/s. A, T, M, Sampath and P, K. 
Ramalingam Advocates, for Respondert 


CHINNAPPA REDDY, Lë The short 
question for consideration in this a2- 
peal is whether the practice of the 
legal profession is ‘business’ within the 


meaning of Section 10 (3) (a) (iii) of the 


Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act, 196), 
The question arises this way, The r2- 
spondent, an Advocate filed an applica- 
tion before the Rent Controller seeking 
eviction of the appellant, his tenart, 
from the premises in question on the 
ground that he required the premises 


for the purpose of carrying on his pr. 


fession as an Advocate, The applicatien 
was contested by the appellant who 
was carrying on the business of man fe 
facturing art jewellery in the premisés, 
We are not concerned in this appeal 
with the several defences which wera 
raised by the appellant, Nor are we 
concerned with the vicissitudes which 
the case underwent, For the purposes 
of this appeal it is sufficient to say 
that the final Court of fact, namely, 
the Chief Judge of the Court of Smell 
Causes, Hyderabad, found that tne 
respondent bona fide required. the 
premises for the purpose of carrying 
on his profession as an Advocate amd 
that the tenancy was nof such as could 
be split up. The appeHate authorities 
passed an order of eviction against the 


appellant, Before the High Courf, in 


revision, it was contended by the a> 
pellant that the practice of the profes- 
sion of an Advocate was not busines 
within the meaning of Section 10 B} 
(a) (iii) and, therefore, the respondent 
could not seek the eviction of the a>- 
pellant on the ground that he required 
fhe premises for the purpose of carry- 
ing on his profession as an Advocate. 


It was contended that Section 10 GI 
expression ‘businezs*. 


(a) Gii) used the 
only and not the expression ‘profession’. 
The contention was negatived by a 
Division Bench of the High Court 0921 
Andhra Pradesh- consisting of Gopalrao 


. cate or a Doctor 
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Ekbote and Ramachandra Rao, JJ. The 
tenant has appealed by special leave 
to this Court, . 


2. Dr, Chitaley learned counsel for 
the appellant argued that there was a 
clear distinction between ‘business’ and 
‘profession’ and that the practice of a 
liberal profession like that of an Advo- 
which had nothing 
commercial _ about jt was not business 
within the meaning of Section 10 (3) 
fa) (iii) of the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction} Control 
Act, 1960, He argued that though the 
Andhra Pradesh Act broadly classified 
buildings into residential and non-resi~ 
dential buildings, the landlord of a 
non-residential building could not seek 
to evict his tenant on the ground of 
his requirement unless it was for the 
purpose of carrying on a business, Ac- 
cording to the learned Counsel this 
indicated that the expression business 
was to be given a narrow meaning and 
was to be -confined to activities of a 
commercial nature, The learned Coun- 
sel also urged that the Court should 
favour a construction which would be 
beneficent to the tenant, Dr. Chitaley 
relied on M. P. Sethurama Menon v. 
Meenakshi Amma (AIR 1967 Ker 88), 
Bangalore Water Supply & Sewerage 
Board v, A, Rajappa (1978-3 SCR 207): 
(AIR 1978 SC §48), and Stuchbery v. 
General Accident Fire and Life Assu- 
rance Corpn, Lid, ((1949) 2 KBD 256). 

3. The expression business has not 
been defined in the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act, 1960, It is a common ex- 
pression which is sometimes used by 
itself and sometimes in a collocation of 
words as in “business, trade or profes~ 
sion”, It is a word of large and wide 
Import, capable of a variety of mean- 
ings. fb is needless to réfer to the 
meanings given to that term in the 
various Dictionaries except to say that 
everyone of them noticed a large num- 
ber of meanings of the word, In a 
broad sense it is taken to mean ‘every-~ 
thing that occupies the time,. attention 
and labour of men for the purpose of 
fivelihood or profit’, -In a narrow sense 
it is confined to commercial activity. It 
is obvious that the meaning of the 
word must be gleaned from the con- 
text in which it is used, Reference to 
the- provisions of the Constitution 
or other statutes where the expres- 
sion is used . cannot be of ang 
assistance. in determining its mean- 
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ing in Section 10 (8) (a) (iii) of the 
Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act, 1960. It is 
not a sound principle of construction 
to interpret expressions used in one 
Act with reference to their use in an- 
other Act; more so if the two Acts in 
which the same word is used are not 
congate Acts, Neither the meaning, nor 
the definition of the term in one statute 
affords a guide fo the construction of 
the same term in another statute and 
the sense in which the term has been 
understood in the several statutes does 
not necessarily throw any light on the 
manner in which the term should be 
understood generally. On the other hand 
D is a sound, and, indeed, a well, 
known principle of construction that 
meaning of words and expressions used 
in an Act must taka their colour from 
the context in which they appear, Dr, 
Chitaley very frankly and. fairly con- 
ceded as much, 


4. Now the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Con- 
tro] Act, 1960, is an ‘Act to consolidate 
and amend the law relating to the regu- 
lation of leasing of buildings, the con- 
trol of rent thereof and the prevention of 
unreasonable eviction of tenants there- 
from in the State of. Andhra Pradesh’. 
It applies to the cities of Hyderabad 
and Secunderabad and to all munici- 
palities in the State of Andhra Pradesh. 
The provisions of the Act, however, do 
not apply to buildings owned by the 
Government and to buildings construct- 
edonor after 26th, August 1957, Build- 
ing isbroadly defined as meaning any 
house or hut or a part of a house or a 
hut, let or to be let separately for resi- 
dential or non-residential purposes, 


' Landlord is defined as the owner of a 


building, including a person who is 
receiving or is entitled to receive the 
rent of a building, on his own account 
or on behalf of another person ete 
Tenant is defined as a person by whom 
or on whose account rent is payable 
for a building, Section 4 provides for 
the determination of a fair rent of a 
building on the application of the tenant 
or landlord, Section 10 (1) provides 
that a tenant shall not be evicted whe- 
ther in execution of a decree or other- 
wise except in accordance with the pro- 
visions of Sections 10, 12 and 13, Sec- 
tion 10 (2) mentions several grounds on 
which a landlord may seek to evict a 
tenant. The grounds are default of pay- 
ment of rent, sub-letting of premises, 
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used for a purpose other than that for 
which it was leased, commission of 
acts of waste, conduct amounting to 
nuisance to the occupiers of the other 
portions in-the same building, securing 
of alternative 
tenant and denial of the title of the 
landlord, The grounds mentioned in“ 
Section 10 (2) apply both to residential 
and non-residential buildings. Section 
10 (Gi (a) (i) provides for the eviction 
of a tenant where the landlord of a 
residential building requires it for own 
occupation, Section 10 (8) (a) (ii) Gro: 
vides for the eviction of tenant from a 
non-residential building where “the 
landlord is not occupying a non-residen= 
tial building in a city, town or villaga 
concerned which is his own or to the 
possession of which he is entitled whe- 
ther under the Act or otherwise — (a) 
for the purpose of a business which he 
is carrying on on the date of the ap- 
plication, or (b) for the purpose of a 
business which in the opinion of the 
Controller, the landlord bona fide pro~ 
poses to commence”, Sections 12 and 13 
contain special provisions relatifig to 
recovery of buildings by landlord for ` 
the purpose of effecting repairs, altera< -> 
tions or additions or for reconstruction. 
The scheme of the Act is to prevent 
unreasonable eviction of tenants by 
landlords and to provide for eviction 
on specified grounds, The Act is of 
general application and its protection 
not confined to any classes of tenants 
nor is the right to evict under the Act 
limited to any class of landlords, Theré 
is no reason why a landlord who is a 
member of the legal or medical profes- 
sion and who requires the premises for 
carrying on the practice of his profes- 
sion should be wholly debarred from 
obtaining possession of the premises, It 
is impossible to discover any reason 
for so making a discrimination against 
the liberal professions, But, that would 
be the result if the expression ‘busi« 
mess’ is given a narrow meaning 
which the appellant wants us fo give 
to that expression, It would indeed be 
anomalous to hold that all the provi~ 
sions of the Act including Section 4 
which provides for the determination 
of fair rent and Section 10 (1) which 
bars the eviction of tenants apply, to 
non-residential buildings owned by an 
Advocate but not Section 10 (3) (a) (iii) 
only, In our view the expression busi 
ness occurring in Section 10 (3) (a) (ii) 
is used in a wide sense so as to in~ 


accommodation by the ` 
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clude the practice of the profession of 
an Advocate, Së 


5. The Kerala High Court in M. P. 
Sethurama Menon v, Meenakshi Amma, 
(AIR 1967 Ker 88) construed the ex- 
pression ‘trade or business’ as connet- 
ing commercial activity and as not in- 
cluding the practice of the legal pro- 
fession, The learned Judges referr=d 
to Article 19 (1). (g) of the Constituticn, 
Section 49 of the Advocates Act, 1961, 
the Madras Shops and Establishmerts 
Act 1947 and drew a distinction ba- 
tween the words ‘business’ and ‘profe= 
sion’, As mentioned by us earlier, wa 
do not think that it is right to ascribe 
to the word ‘business’ occurring in tke 
Andhra Pradesh Buildings (Lease, Reat 
and Eviction) Control Act, 1960, the 
same meaning that the word may hare 
when it occurs in other statutory pro- 
visions, The word must be interpreted 
in the context of the statute in which 
it occurs and not in the context ef 
other statutes or in a manner alien to 
the context of the statute concerned, 


6. In Bangalore Water Supply & 
Sewerage Board v. A. Rajappa, (AIR 
1978 SC 548), Chandrachud J., (as ke 
then was) observed, 


WEE I find myself unable to accept 
the broad formulation that a Solicitors 
establishment cannot be an industry. 
A Solicitor, undoubtedly, does not carry 
on trade or business when he acts for 
his client or advises him or pleads for 
him, if and when pleading is permis- 
sible to him, He pursues a profession 
which is variously and justifiably ` de= 
scribed as learned, liberal or noble”, 
The observations of the learned Judg@ 
were made in the context of the ques- 
tion whether a Solicitor’s establishmens 
would fall within the definition of ‘in= 
dustry’ under the Industrial Disputes 
Act, It would be most unwise to apply 
this observation to determine whether 
the practice of the liberal professions is 
within the meaning of the expression 
‘business’ in Rent Control legislation, 


7. In Stuchbery v.. General Accident 
Fire and Life Assurance Corporation Ltd 
(1949-2 KBD 256), it was observed thai 
the carrying on of a Solicitor’s business 


was the carrying on of a profession and - 


was not the carrying on of a trade or 
business within the . meaning of that 


phrase in the Landlord and Tenant Act, 
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1927, The observation was made in the 
context of that Act which made a dis- 
tinction between ‘trade or business 
and ‘profession’, In fact sub-section (3) ` 
(a) of Section 17 of the Act express- 
ly said: “for the purposes of this Sec~ 
tion premises shall not be deemed to 
be premises used for carrying on there- 
at a trade or business by reason of 


“their being used for the purpose of 
carrying on thereat 


any profession”. 
The question in that case was about 
the right to compensation for the good- 
will attached to the premises where 
the “business” or “profession” was be- 
ing carried on, We do not think that 
Ré case is of any help to the appel- 
ant, ' 


8 We may refer here to the deci- 
sion of Danckwerts, J., in Re Williams 
Will Trusts, Chartered Bank of India, 
Australia and China v. Williams (1953) 1 
All ER 536 where the question was’ 
whether the bequest to a son for the 
purpose of. starting him in ‘business’ 
was effective to start the son in medi- 
cal practice. The learned Judge held 
that it did, observing that the word 
‘business’ was capable of including the 
practice of a profession and that it 
plainly included the profession of a 
Doctor, 


9. We may refer to just one more case 
Le Taramal v, Laxman Sewak Surey 
{1971 MPLJ 888), where this very: ques- 
tion whether the practice of law. was a 
‘business’ within the meaning of 
Madhya Pradesh Accommodation Con- 
trol Act came for consideration before 
A. P, Sen, J. The learned Judge held 


that in the context of the Madhya Pra- . 


desh Act, the word business had to be 
given a wide meaning so as to include 
any profession, - l 


10. we therefore, agree with tha 
High Court that the practice of law is 
‘business’ within the meaning of that 
expression in Section 10 (3) (a) (iii) of 
the Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act, 1960. 
The appeal is, therefore, dismissed with 


` costa, 


Appeal dismissed. 


H 
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AIR 1979 SUPREME COURT 1136 
(From: ILR (i969) Delhi 80) 
R. S, SARKARIA AND 
V. D. TULZAPURKAR, JJ. 

K. B. Shukla and others, Appellants 
v. Union of India and others, ee 
dents, 

Civil Appeal No, 1089 of 11969, 
31-1-1979, 


pt 


(A) Delhi, Himachal Prodesti pr 


Andaman and Nicobar Islands Civil Ser- 
vice Rules (1965), R. 5 (3) — Power 
under conferred on Central Govern- 
ment to appoint persons by direct trans- 
fer is not unguided, (Constitution of 
India, Art.. 245). 


From an analysis of sub-rule (3) it 
is clear that the exercise of the power 
conferred on the Central Government 
to appoint to Delhi Himachal Pradesh 
and Andaman and Nicobar Islands Civil 
Service, persons by transfer, is neither 
unfettered, nor unguided, It is condi- 
tional as well as hedged around by safe- 
guards, It is conditional because the 
existence of “exigencies of the service” 
-is a sine qua non for the exercise of 
the power, It is not absolute or uncon~ 
trolled because in exefcising it, the 
Central Government is bound to con- 
sult and seek the advice of the Union 
Public Service Commission, As a fur- 
ther check against capricious exercise 
of the power, the field of choice is re- 
stricted to the members of State Civil 
Services. "° purthermore, the exercise of 
this power is limited” to the period 
ending with the Ist December, 1967, 


(Para 26) . 


. It is true ‘that formation of opinion 
by the Central Government as to the 
existence of “exigencies of the service’ 
requiring appointment by such method, 
is a pre-requisite for the exercise of the 
power, But the formation of such opi- 
nion is a matter which, in view of the 
peculiar nature of the function and the 

~ language of the provision, has primarily 
been left to the subjective satisfaction 
of the Government. Indeed, it is as it 
ought to be. The responsibility. for good 
administration is that of the Govern- 
ment, The maintenance of an efficient, 
honest and experienced administrative 
service is a must for the due discharge 
of that responsibility, Therefore, the 
Government alone is best suited to judge 
as to the existence of exigencies of such 
a service, requiring appointments by 
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transfer, The ferm: “exigency” being 
understood in its widest and pragmatic 
sense as a rule, the - court would not 
fudge the propriety or sufficiency of 
such opinion by objective standards, 
save where the- subjective process of 
forming it, is vitiated by mala. fides, 
dishonesty extraneous purpose, or 
transgression of the limits circumscrib~< 
ed by the legislation, (Para 27) 


Anno: AIR Comm, Const, of India 
(2nd Edn.), Art, 245, N, 8, 


(B) Delhi, Himachal Pradesh and 
Andaman and Nicobar Islands Civil 
Service Rules (1965), R. 29 — Classi- 
fication of employees in the seryice þe- 
tween persons appointed by transfer to 
the service and direct recruits and pro- ` 
motees for purpose of seniority is re- 
asonable. (Constitution of India, Arts. 
14 and 16). ) 


Direct recruits to the service cannof 
make a grievance of fixation of senio- 
rity of the persons appointed to the 
service by transfer in accordance with 
sub-rule (ii) of R. 29 and cannot ask 
for their clubbing with promotees for 
the. purpose of seniority, AIR 1977 SC 
2051, Foll, (Para 33) 


The matter of seniority is dealt in 
Rule 29, For the purpose, the rule treats 
the persons appointed by transfer under 
the first proviso to sub-rule (i) of Rule 5 
and those appointed at the initial con- 
stitution of the service in accordance 
with provisions of Part VI of the Rules, 
as a class separate from direct recruits 
and promotees, The provision appli- 
cable for the purpose of fixing the 
seniority of persons appointed by trans- 
fer, is in sub-rule (ii), according to 
which, their seniority is determined ad 
hoc by the Central Government in con< 
sultation with the commission, due re~ 
gard being had to the posts pre- 
viously held by them under the Cent- 
ral Government/State Government and 
the length of the service rendered by 
them therein, The provision applicable 
for fixing the relative seniority of direc? 
recruits and of promotees is to be found 
in sub-rule (iii), which provides that 
such seniority is to be determined ac- 
cording to the rotation of vacancies be ` 
tween direct recruits and promotees, 
which shall be based on the quotas of 
vacancies. reserved for direct recruit- 
ment and promotion under Rule 5. This 
sub-rule is obviously inapplicable to 
persons appointed by transfer under sub- 


. rule (3) of Rule 5, Thera is nothing un= 


e 
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reasonable in this classification made 
by the Legislature. It rests on a ra- 
tional basis. The main criterion under 
sub-rule (ii) of Rule 29, is the length 
of service rendered by the persons. In- 
deed, this is infinitely the best criterior 
which could ever be devised by anr 
rule governing the conditions of a ser- 
vice, to ensure fairness and equable 
treatment guaranteed by Art. 16 of the 
Constitution. (Para 32) 


Anno: AIR Comm. Const, of Indig, 
(2nd Edn.), Art, 14, N, 42 (ze), Art. 1€, 
N. 3 (d) (i). 

Cases Referred: Chronological Paras 
AIR 1977 SC 2051: (1977) 3 SCR 775: 
1977 Lab IC 1367 33 


M/s. S. Balakrishnan and M. K. ÑD. 
Namboodri, A. L, Wahi, Advocates, fcr 
Appellants; Mr Soli J. Sorabjee, Addl. 
Sol. Genl. Mr. K. N. Bhat, Advocate 
and Mr Girish Chandra, Advocate with 
him for Respondents Nos. 1-2 and Mz 
O. P. Sharma, Advocate, for Respor~< 
dents Nos. 3-10, 

SARKARIA, J.:— This appeal by certi- 
ficate, directed against a judgmend, 
dated May, 6, 1968, of the High Court 
of Delhi, arises out of these facts: 

2, As per Government Notification 
No, F.1/12/58, Delhi, dated March 15, 
1961, the President of India in exercise 
of his powers under the proviso to 
Article 309 of the Constitution framed 
Delhi and Himachal Pradesh Civil Ser- 
vice Rules, 1961 (hereinafter called the 
1961 Rules), l 


3. Rule 3 of the 1961 Rules constitui- 
ed the Delhi and Himachal Pradesh 
Civil Service consisting of two grads, 
namely, Grade I and Grade ĮI. The 
posts in Grade I were Central Civil 
Posts Class I (Gazetted) and those :n 
‘Grade II were Central Civil Posts, 
Class II (Gazetted), Rules 5 and 29 əf 
the 1961 Rules, respectively provide far; 
(i) the method of recruitment to the 
service; and (ii) the manner in which 
the seniority of the persons so appoini~ 
ed was to be determined. 


A Rule 5 prescribes these methods 
of appointment to the service, namely:— 


(a) “by direct recruitment in the 
manner specified in Part IV of these 
rules” to not more than 50 per cent of 
the substantive vacancies which occur 
from. time to time in the permaneat 
strength of. the service; and. 


(b) “by sélection” to the remaining 
substantive vacancies, in the mannər 
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specified in Part V of these rules from 
amongst-— .- ; 

(i} officers who are substantively borne ` 
on the cadre of Tehsildars employed in 
either of the Union Territory of Delhi 
or Himachal Pradesh; and l 


(ii) officers who hold substantively 

any of the posts mentioned in Schedule 
II, Parts A and B, `, 
Proviso I of. Rule 5 indicates a third ` 
method of appointment to the Service. 
Under: the Proviso, “for a period of 
three years from the constitution of 
the service if a sufficient number of suit- 
able officers is not available under 
clause (b) the requisite number of offi- 
cers may, in consultation with the com- 
mission, be appointed to the Service by 
transfer of members of a State Civil 
Service or other Service’, Proviso IT to 
the Rule reserves the right of the Cent- 
ral Government to hold a vacancy in. 
abeyance, or to fill it on an officiating 
basis. Sub-rule (2} of Rule 5 empower 
the Government “if the exigencies of 
service so require’, to vary, in consul- 
tation with the Commission, the per= 
centage of vacancies to be filled by each 
method specified in sub-rule (1). 

5. Rule 17 (to which Rule D was 
subject) of the 1961 Rules entitled the 
Central Government to appoint at the 
commencement of these Rules, to the 
Service any person who at such com- 


mencement was holding any of the posts ` 


specified in Schedule 1 or any equi- 
‘valent post in the State of Punjab and 
Uttar Pradesh, 

6. Thus, the personnel of the Ser- 
vice, under the 1961- Rules, was to be 
composed of: 

(a) persons initially appointed under 
Rule 17. 

(b) Direct recruits under clause (a) of 
Rule 5 (I) to the extent of 50 per cent 
of the substantive vacancies in the 
authorised permanent strength. 

(c) Promotees under clause (b) of 
Rule 5 (1), 

(d) Transferees under the first proviso 
to clause (b) of sub-rule (I) of Rule 5. 


7 Rules 6 to 12 of the 1961 Rules 
relate to direct recruitment. Rule 9 
requires the commission to forward to 
the Central Government a list arranged 
in the order of merit of the candidates 
who have qualified in a competitive. 
examination, 


-8. Recruitment by selection of per- 
sons mentioned in clause (b) of sub- 


Hm S.C. [Prs, 8-14] K. B. Shukla v Union of India (Sarkaria J.) 


rule (I) of Rule 5 is dealt with in Rules 
13 to 16, Rule 13 provides for selection 
by a Selection Committee. The selec- 
tion was to be made on the basis of 
merit and suitability with due regard 
to seniority. 

9. Rule 18 of the 1961 Rules provides 
that ell appointments to the Service 
shall be made to Grade I or Grade D 
and not against any specific post includ~ 
ed in the Service. 

10. Rule 29 of the 1961 Rules pro- 
vides with regard to fixation of senio- 
rity of persons recruited to the 1961 
Service from the.various sources indi~ 
cated above. This rule reads as under 


‘The Central Government shall pre- 
pare a list of members of the servicé 
arranged in order of seniority as deter- 


mined in the manner specified below: ` 


(i) In the case of persons appointed 
‘on the result of competitive examina- 
tion, and by selection under clause (b) 
of sub-rule (I) of Rule 5, seniority in 
the Service shall be determined by the 
order in which appointments are made 
to the Service: 

Provided that: 

(a) Persons recruited om the results of 
competitive examination in any year 
shall be ranked inter se in the order 
of merit in which they are placed at 
the competitive examination on the 
results of which they are recruited, 
those recruited on the basis of an ear~ 
lier examination being ranked senior to 
those recruited on the basis of later 
examiration: 

(b) the relative seniority inter se of 
persons recruited by selection shall be 
_ determined on the basis of the order in 
which their names are arranged in the 
list prepared under Rule 14, 


(ii) The seniority of members of the 
Service appointed by transfer under the 
first proviso to sub-rule (I) of Rule 5, 
and of those appointed at the initial 
constitution of the Service in accord- 
ance with provisions of Part VI of 
these rules, shall be determined -ad hoc 
by the Central Government in consul- 
tation with the commission, due regard 
being had to the posts previously held 
by them under the Central Government/ 
State Government and the length of 
Service rendered by them therein: 


Provided that in the case of persons 
appointed under the first proviso to 


sub-rule (I) of Rule 5, or the first pro~. 


viso to sub-rule (I) of Rule 17, if two 


A.L R. 


or more persons belong to the same 
parent service or Department are thus 
appointed, they shall be ranked inter 
se in the order of the relative seniority 
in the parent service or Department, as 
the case may be. 

(III) The relative seniority of direct 
recruits and of promotees shall be 
determined according to the rotation of 
vacancies between direct recruits and 
promotees which shall be based on the 
quotas of vacancies reserved for direct 
recruitmen;, and promotion under 
Rule 5.” 


11. Rule 31 of the 1961 Rules required 
the members of the Service to be ap- 
pointed to the Selection Grade in con- 
sultation with the Union Public Service 
Commission on the basis of merit with 
due regard to seniority. Sub-rule (2) of 
Rule 31 provided that an officer with a 
minimum of 12 years’ service in Grade 
II shall be eligible for being considered 
for appointment to the Selection -Grade 
provided that if any person in Grade II 
was considered for promotion to the Se- 
lection Grade, all persons senior to him 
in this Grade shall also be considered 
irrespective of whether or not they ful- 
filed the requirements as to the mini- 
mum of 12 years’ service. 


12. A combined competitive examina- 
tion known as the Indian Administrative 
Service etc. Examination 1962, was con- 
ducted by the Union Public Service 
Commission for direct recruitment to 
the various Central Services, including 
Delhi and Himachal Pradesh Civil 
Service, . The appellants) appeared 
in this examination and on being declar- 
ed successful,’ opted for and were ap- 
pointed to the Delhi and Himachal Pra- 
dech Civil] Service, vide Government 
Notification No. F-6/35/61-Delhi (I) of 
December 20, 1962 and were confirmed 
in December, 1964. 


13. In 1965, the President of India 
framed the Delhi, Himachal Pradesh 
and Andaman and Nicobar Islands Civil 
Service Rules, 1965 (hereinafter refer- ` 
red to as DHANICS Rules, 1965) in ex- 
ercise of his powers under Article 309 
of the Constitution, under the Govern- 
ment of India, Ministry of Home Affairs 
Notification No. F/1/165DH(S)(i), dated 
November 8, 1965, to be effective from 
December 1, 1965, and thus the service, 
shortly called the DHANICS was con- 
stituted under Rule 3 of these Rules. 


14. The 1961 Rules were repealed by 
Rule 37 of the DHANICS Rules, 1965, 
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and the appellants herein, who were cri- 
ginally appointed and confirmed in "be 
Delhi Himachal Pradesh Civil Service, 
became, by the operation of Rule 17, 
members of the DHANICS. 


15. The main difference between 
Rule 5 of the 1961 Rules and Rule 5 of 
the DHANICS Rules, is that while un- 
der the former, persons could be p- 
pointed to the service by transfer fram 
a State Civil Service or other service, 
within a period of three years only after 
the constitution of the 1961 Servire: 
Under the DHANICS Rules of 1965, such 


persons could be appointed ‘at any time’. 


Nevertheless, under both the Rules, such 
appointments by transfer could be ‘mae 
only if suitable officers in sufficient 
number were not available under cl, (0) 
of Rule 5 (D. 


16. Subsequently, on November 3, 
1966, the first Proviso to Rule 5 (1) of 
the DHANICS Rules was amended, vide 
Home Ministry Notification No. 1/13-#6 
Ds(s), enabling the Central Government, 
in consultation with the commission, 70 
appoint to the service by transfer, mem~ 
bers of a State Civil Service, if in Le 
opinion of the Central Government, tke 
exigencies of the service so require. 
Such appointments by transfer coukd 
only be made up to December 1, 1967. 


17. Respondents 3 to 10 who belong 
ed to different State Civil Services, wer? 
transferred to the DHANICS. Respon- 
dents 3 and 4 were appointed to Grad 
I by Home Ministry Notification Ne 
2/31/67-DS(s), dated. November 29, 1961, 
and respondents 5 to 10 were appoint- 
ed to Grade II by Home Ministry Noti- 
fication No. F-2/41/67-DH(s), dated Nov- 
ember 29, 1967. As a result of these 
transfers, the appellants, who were al- 
ready members of the DHANICS be- 
came junior to respondents 3 to 10. 


18. The appellants on March 12, 1968 


filed a writ petition in the Delhi High 
Court, challenging the constitutional va- 
‘lidity and legality of sub-rule (3) of 
Rule 5 of the DHANICS Rules, 1965, on 
the ground that it does not provide any 
guidelines to determine the exigency of 
the service and is therefore violative of 
Articles 14 and 16 of the Constitution: 
that there was no exigency of the’ ser- 
vice (DHANICS) which required the 
appointment of respondents 3 to 10 to 
that service by transfer from the res- 
pective State Civil Services. It was also 
contended that the impugned sub-rule 
(3) of Rule 5 adversely affects the exist- 


K. B. Shukla v.: Union of. india 


(Sarkaria JÄ (pre 14-22} S. C. 1139 


ing rights-of the writ petitioners and 
the terms. of service on ee they were 
appointed, 


19. Respondents 3 to 10 rested the 
petition and filed a counter-affidavit on 
March 30, 1968, while the appellants fil- 
ed. a rejoinder afidavit on April 2, 1968. 


20. The writ petition was heard by a 
Division Bench of the High Court which 
held that the power conferred by the 
impugned rules to make appointments 
to the DHANICS by transfer, on the 
Central Government, is not unguided 
and its exercise is controlled, and that 
the formation of the opinion on ground 
of exigency is not wholly subjective and 
is subject to scrutiny of the courts to 
a limited extent. On these premises, it 
held that the impugned rules were valid 
and did not violate Article 14 of the 
Constitution. The High Court also found 
no substance in the appellants’ conten- 
tion that sub-rule (3) of Rule 5, affects 
their seniority in DHANICS and that 
respondents 3 and 4 could not have been 
appointed to selection posts. In the re- 
sult, it dismissed the writ petition by a 
common -judgment, but granted a certi- 
ficate under Article 133 UI (c) of the . 
Constitution. 


21. This is how the appellants have 
now come in appeal before us. 


22. The contentions canvassed before 
the High Court have been repeated be- 
fore us, Here, as there, the main con- 
tention is with regard to the constitu- 
tional validity of sub-rule (3) of Rule 5 
of the DHANICS Rules: 1965, The argu- - 
ment- is that this. sub-rule confers arbi- 
trary, uncanalised and absolute powers 
on the Central Government to deter- 
mine an exigency of the service and 
under that pretence to induct, by trans- 
fer persons in the service, with conse- 
quent impairment of the seniority and 
prospects of promotion of the existing 
members of the service. The second con- 
tention, which seems to be an alterna- 
tive argument, is that the exercise of the 
power under the impugned sub-rule was 
arbitrary and lacked good. faith, It is 
maintained that there was in fact no 
exigency requiring the induction of res- 
pondents 3 to 10 into DHANICS be- 
cause on November 29, 1967 immediate- 
ly before their induction by transfer 
under the Government Notifications of 
the date, 138 officers (shown in Anne- 
xure ‘H’ to the writ petition) of varying 
seniority were already available to man 


1140 S.C, [Prs, 22-27] K, B. Shukla v. Union of India (Sarkaria J.) 


141 specific duty posts in the cadre of 
DHANICS, The Government was, pro~ 
ceeds the argument, short of only 3 offi- 
cers to man the entire strength of DHA- 
NICS, after excluding 46 posts of the 
categories of Deputation, Leave and 
Training Reserves, It is pointed out that 
respondents were already serving the 
Central Government in connection with 
the affairs of the Union Territory of 
Delhi, having come here on deputation, 


and there could be no urgent need or 


emergency, such as the expression exi- 
gency implies, to absorb them perma- 
nently into DHANICS, particularly after 
giving them the benefit of the length of 
their service in the Civil. Services of 
their parent States, for purposes of 
seniority. Stress has also been placed 
on the fact that in the Government No- 
tification dated November 27, 1967, by 
which respondents 3 to 7 were appoint- 
ed, there is no mention of the existence 
of such ‘exigencies of service’. Accord- 
ing to the counsel, this circumstance 
coupled with the other two circum- 
stances, namely, that respondents 3 to 
10 were inducted into DHANICS only 
three days before the expiry of the last 
date, arbitrarily fixed in sub-rule (3) of 


Rule 5, and that so many officers of | 


similar seniority as of the aforesaid res- 
pondentg were already available, shows 
that the motive of the Government in 
appointing these respondents to the ser- 
vice was to confer undue favour upon 
them, and the action of the Government 
in inserting sub-rule (3) in Rule 5, and 
appointing these respondents in pursu- 
ance of the amended Rule § (Gi was 
mala fide. The third contention is’ that 
placement of respoéndents 3 to 10 above 
the appellants in seniority amounts to 
unfair discrimination and constitutes 
procedural violation of Articles 14 and 
16 of the Constitution. 


23. The first and second contentions 
being inter-linked will be dealt with to 
gether, 


24. The material part of sub-rule (3) 
of Rule 5 of DHANICS Rules, 1965, as 
amended by Government Notification 
No, 1/13-66-DS(S), Ministry of Home 
Affairs, dated November 3, 1966, reads 


' as under: 


“Notwithstanding anything contained 
in sub-rule (I) during the period be 
ginning with the commencement of the 
Delhi Himachal Pradesh and Andaman 
and Nicobar Jslands Civil Service (Third 
Amendment) Rules 1966, and ending 
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with the Ist December, 1967, if in the 
opinion of the Central Government the 
exigencies of the service so required, 


the Central Government may, in -con« 
sultation with the commission, appoint 
to the service by transfer, members of 
a State Civil Service.” 

25. The crucial words in the above 
provision are those that have been 
underlined, : 


26. From an analysis of sub-rule (3) 
extracted above, it is clear that the 
exercise of the power conferred on the 
Central Government to appoint to DHA- 
NICS, persons by transfer, is neither 
unfettered, nor unguided. It ig condi- 
tional as well as hedged around by safe- 
guards. Itis conditional because the ex- 
istence of ‘exigencies of the service’ is 
a sine qua non for the exercise of the 
power, It is not absolute or uncontrolled 
because in exercising it, the Central 
Government is bound to consult and 
seek the advice of the Union Public Ser- 
vice Commission. As a further check 
against capricious exercise of the power,| . 
the field of choice is restricted to the 
members of State civil services. Further- 
more, the exercise of this power is 
limited to the period ending with the 
Ist December, 1967, 


27. It is true that formation of opin- 
ion by the Central Government as t 
the existence of ‘exigencies of the ser- 










cise of the power. But the formation of 
such opinion is a matter which, in view 
of the peculiar nature of the function 
and the language of the provision, has 
primarily been left to the subjective 
Satisfaction of the Government. Indeed, 
it is as it ought to be. The responsibility: 
for good administration is that of the 
Government. The maintenance of an 
efficient, honest and experienced admin=- 
istrative service is a must for the due 
discharge of that responsibility, There- 
fore, the Government alone is best suit- 
ed to judge as to the existence of exi- 
gencieg of such a service, requiring ap- 
pointments by transfer, The term ‘exi~ 
gency’ being understood in its widest 
and pragmatic sense as a rule, the court 
would not judge the propriety or sufi- 
ciency of. such opinion by objective 
standards, save where the subjective pro- 
cess of forming it, is vitiated by mala 
fides, dishonesty, extraneous purpose, or 
transgression of the limits circumscrib< 
ed by the legislation, 
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28. In the instant case, although 
there ig a general allegation of mala 
fides, bereff of specific details or parti- 
culars, nothing of this kind has been 
established, | 


29. In the counter-affidavit filed on 
behalf of the Government of India, all 
the circumstances, including facts and 
figures, have been set out, on the basis 
„of which, the Central Government form- 
ed an opinion that the exigencies of the 
service required appointment of respcn- 
dents 3 to 10 to DHANICS by (rans er 
from the other State Civil Services, It 
is stated in the affidavit, that at the ma~- 
terial time, ‘the sanctioned strength of 
the cadre was 187, while there were orly 
138 officers in the cadre leaving a gap 
of 49.’ There was shortage of officers of 
the proper calibre and seniority in the 
PCS Cadre of Delhi and Himachal, 
while ‘preponderance of promotees cfi- 
fected the quality of the Cadre as a 
whole’, The views of the Governmerts 
of Delhi Administration, Himachal Pra- 
desh and Andaman and Nicobar Islands 
were solicited. On receipt of their views, 
the matter was considered and it was 
decided to bring in the impugned an- 
endments to the Rules of 1965. “It was 
also decided that the case of officers 
who were working on deputation and 
whose names were recommended by Dehi 
Administration should also be looked it- 
to.” It is further stated in the affidav-t: 


"An overall review of the ais 
ministrative problems justified t28 
amendment inasmuch as there was 
a big gap between the autho 


rised permanent strength of the service 
and. its actual strength. The gap (of 9) 
could not be filled immediately by direct 
recruitment and promotion. Direct ræ- 
cruits take quite some time to get the 
necessary experience to man senior post. 
Promotees who are drawn from a mel- 
ley of sources could not be expected -0 
do adequate justice to the arduous ard 
complex work which the capital city of 
Delhi needs requiring an alert active 
mind and quick and correct response 70 
its. growing problems. The result was 
that that quality of the cadre was suffer~ 
ing as a whole to the prejudice of public 
interest. The induction of experienced 
officers of other States could improre 
the stability and efficiency of the cadre,” 


30. There is no good reason to doubt 
the correctness of the circumstances set 
out in the counter-affidavit filed on be 
half 


of the Government of India, Pn. 
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view of the same, we have no hesitation 
in holding, in agreement with the High 
Court, that the formation of the Govern- 
ment of India’s opinion as to the exist- 
ence of exigencies of service requiring 
appointment of Respondents 3 to 10 to 
DHANICS by transfer from their parent 
state Services, rested on good grounds: 
and the exercise of this power under sub- 
rule (3) of R. 5 of DHANICS Rules 1965, 
was not vitiated by mala fides, Indeed, 
the charge of mala fides has not been 
seriously pressed before us, 


31. This takes us to the third conten- 
tion advanced by the appellants. 


32. The argument is that the appoint 
ment of respondents 3 and 4 directly to 
Grade I of the Service and that of 5 to 
10 to Grade II of the Service, adversely 
affects the rights of the appellants in 
the matter of promotion to the Selection 
Grade, and their seniority. The point 
sought to be made out is that the Gov- 
ernment should not have planted these 
respondents over the heads of the direct 
recruits, but for the purpose of seniority 
ought to have clubbed them with the 
promotees, so that their seniority vis-a- 
vis the direct recruits was fixed by rota- 
tion under sub-rule (iii) and not under 
sub-rule (ii) of Rule 29. 


33. The contention is wholly miscon- 
ceived. It may be recalled that in the 
writ petition, the constitutional validity 
of Rule 29 was not challenged. Only 
Rule 5 (3) of the DHANICS Rules, 1965 
was impugned. We therefore, decline 
to permit the appellants to travel be- 
yond what they had pleaded in the writ 
petition. Rule 5 (a) has nothing to do 
with seniority, It only specifies the 
sources from which the members of the 
service may be appointed. The matter 
of seniority is dealt in Rule 29. For that 
purpose, the rule treats. the persons 
appointed by transfer under the first 
proviso to sub-rule (i) of Rule 5 ‘and 
those appointed at the initial constitu- 
tion of the service in accordance with 
provisions of Part VI of the Rules, as a 
class separate from direct recruits and 
promotees. The provision applicable for 
the purpose of fixing the seniority of 
persons appointed by transfer, is in sub- 
rule (ii), according to which, their se- 
niority is determined ad hoc by the 
Central Government in consultation with 
the commission, due regard being had 
to the posts previously held by them 
under the Central Government/State 
Government and the.length of the ser- 
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vice rendered by them therein, The pro- 
vision applicable for fixing the relative 
seniority of direct recruits and of pro- 
motees is to be found in sub-rule (iii), 
which provides that such seniority is to 
be determined according to the rotation 
of vacancies between direct recruits and 
promotees, which shall be based on the 
quotas of vacancies reserved for direct 
recruitment and promotion under Rule 5, 
This sub-rule is obviously inapplicable 
to persons appointed by transfer ‘under 
sub-rule (3) of Rule 5, There is nothing 
unreasonable in this classification made 
by the Legislature, It rests on a rational 
‘basis, The main criterion under sub=- 
rule (ii) of Rule 29, is the length of ser- 
vice rendered by the persons. Indeed, in 
our opinion, this is infinitely the 
criterion which could ever be devised by 
any rule governing the conditions of a 
service, to ensure fairness and equable 
| treatment guaranteed by Article 16 of 
the Constitution, It was pointed out by 
this court in S, B. Patwardhan v, State 
of Maharashtra, (1977) 3 SCR 775: (AIR 
1977 SC 2051), that a rule which leaves 
the valuable right of seniority to depend 
upon the mere accident of confirmation 
suffers from the vice of unfair discrimi- 
nation which is impermissible under 
Articles 14 and 16 of the Constitution. 


34. In the instant case, respondents 3 
to 16 are of the seniority of various 
years between 1946 and 1961, taking 
their length of service in their respec- 
tive State services into consideration, As 
against this, the petitioners were ap- 
_ pointed to the service in December 1962. 
Consequently, if the respondents were 
otherwise found suitable, their place- 
ment in seniority above the appellants 
was quite in accord with the Rules and 
fairplay. As regards promotion to the 
Selection Grade, no member of the- ser- 
vice ean claim promotion as a matter 
of right. Further, under sub-rule (ii) of 
Rule 31, no officer is eligible for being 
considered for appointment to the Selec- 
tion Grade unless he has put in a mini- 
mum of 12 years’ service in Grade D In 
the instant case, at the time of the ap- 
pointment of respondents 3 to 10, the 
appellants had hardly put in 5 years’ 
service. They completed 12 years’ ser- 
vice only on December 20, 1974, On the 
other hand, respondents 3 and 4 had 
put in more than 12 years of service in 
their respective State Services and even 
the last of them would be eligible for 
appointment to the Selection Grade ~ in 
1973. This being the position, by no 


‘mention here that of the 
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stretch of imagination, it can be 
that the chances of promotion of 


said 
the 


appellants to the Selection Grade were 


adversely affected by the 
of respondents 5 to 10. 


35. It will not be out of place to 
two respon- 
dents, who were appointed by transfer 
to Grade I of the Service, one has since 
died and the other has retired from ser- 
vice, ; l 

36. For the foregoing reasons, the 
appeal fails and is dismissed, but in the 
circumstances, without any order as to 
costs, 


appointment 


Appeal dismissed, 
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Padminibai, Appellant v, Tangavva and 
others, Respondents, 

Civil Appeal No, 39% of 1969, D/- 30-1- 
1979. 

Limitation Act (36 of 1963), Arts, 64- 
65 — Suit for recovery of possession — 
Plaintiff's husband was in exclusive and 
open possession of suit lands -adversely 
to defendant for a period exceeding 12 
years and his possession was never in- 
terrupted or disturbed — Held that he 
acquired ownership by prescription — 
Suit filed within 12 years of his death 
was within time. (Para 11) 


Anno: AIR Comm, Limitation Act (5th 
Edn.), Arts, 64-65 Notes 3, 63, 76, 


M/s. S. K. Mehta, K. R. Nagaraja, 
P. N. Puri and E, M. Sardul Anam, Ad- 
vocates, for Appellant; Mr. R, B. Datar, 
Advocate, for Respondents Nos, 1-2. 


SARKARIA, J.:— Tatya died on Feb- 
ruary 2, 1955. The respondents, Tangava 
and Sundra Bai are the co-widows of 
Tatya, They were co-plaintiffs in the 
original suit. l 

2. The suit lands originally belonged 
to one Dev Gonda Patil who gifted the 
same by a registered deed, dated Oct. 13, 
1902 to Smt. Akubai. Akubai died sur- 
vived by her son, Tatya and a daughter, 
Padmini, who is the appellant before 
us. Tatya died issueless on February 2, 
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1955, survived by his co-widows, Tan= 
gavva and Sunderbai. 


3. The co-widows (who are respon- 
dents 1 and 2 in this appeal) filed Suit 
No. 25 of 1967 for recovery of posses- 
sion of the suit lands admeasuring 15 
acres and 16 gunthas, bearing Survey 
Nos 137, 138 and 238, situate in Moza 
Shirti, The plaintiffs’ case was that on 
the death of Akubai (which according 
to the evidence took place. sometime in 
1905 or 1906), their husband Tatya be- 
came the owner of the entire suit lands, 
and continued in exclusive possession 
thereof till his death in 1955. Acter 
Tatya’s death, Padmini, the sister of 
Tatya got her name mutated in the 
records in her favour and forcibly emer- 
ed into possession of the suit lands. 
Subsequently, by an amendment of the 
plaint, it was pleaded that after Aku- 
bai’s death, Tatya remained in adverse 
possession of the suit land for a period 
of 40-50 years till his death, and had 
thus become a full owner thereof, and 
the plaintiffs being co-widows of Taya, 
succeeded him to the exclusion of deen: 
dant-1. 

4. Defendant 1 resisted the suit and 
pleaded that the suit property was Stri- 
dhan property of her mother Akvbai, 
and under Hindu Law on her motker’s 
death, the defendant became its owner 
in preference to her brother, Tatya. She 
denied that Tatya was in possession of 
the suit lands as an owner or that he 
was in its adverse possession. In the 
alternative, she pleaded that Tatya was 
in possession and enjoyment of the suit 
land as her guardian during her minor= 
ity and thereafter because of her cordial 
relations with Tatya she allowed the 
latter to remain in possession of the 
land. 


5. The trial Court by its judgment 
dated October 19, 1968, held that the 
land in suit was the Stridhan propsrty 
of Akubai and according to Hindu Law, 
Padmini Bai, being the daughter, was 
preferential heir to the suit prop=rty 
to the exclusion of the son, Tetya. 
Therefore, on the death of Tatya, the 
plaintiffs bad no claim to the suit and 
as his heirs. 


6. In regard to the question of ad- 
verse possession, the trial Court fcund 
that Tatya had absconded as he was sus- 
pected of the murder of one Parsia and 
that the evidence of plaintiffs witnesses 
regarding the possession of Tatya during 
that period was not credible, The -rial 
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Court, however, came to the conclusion 
that from 1941 onwards till his death 
in 1955, Tatya was proved to be in ad- 
verse possession of the suit lands and 
had become an owner by prescription. 
It was further held that the suit was 
within time as it had been brought with- 
in 12 years from the death of Tatya. In 
the result, the trial Court decreed the 
suit of the plaintiff. 

7. Padmini Bai, defendant, went in 
appeal to the High Court of Bombay. A 
Bench of two learned Judges of the 
High Court summarily dismissed the ap- 
peal by a speaking order, 

8. Against that order, dated January 
14, 1969, of the High Court, Padmini 
Bai has come in appeal to this Court 
after obtaining special leave under Arti- 
cle 136 of the Constitution. 


9. We have heard Mr. Mehta,’ learn- 
ed counsel for the appellant, at length, 
and have gone through the record. We 
find no merit in this appeal. The over- 
whelming oral and documentary evi- 
dence of a creditworthy character on 
the record shows that Tatya 
continuous possession of the suit lands 
adversely to the appellant for a period 
of about 40 years. It is common ground 
that Tatya was not an heir of Akubai. 
Under the Hindu Law then governing 
the parties, Padmini Bai being the 
daughter of Akubai, was entitled to suc- 
ceed to the property to the exclusion of 
her brother, Tatya. 


10. Akubai died in or about 1905- 
1906. At that time, Padmini Bai and 
Tatya, both were minors. After obtain- 
ing majority, Tatya was cultivating the 
land sometimes personally and- some- 
times through tenants. Exhibits 85. to: 91 
are Kabulayats (lease deeds) relating to 


the years 1905, 1913, 1916, 1937, 1938, 
1945 and 1946 covering in all, a total 
period of about 41 years, which show 


. that it was Daten only who was leasing 


out these lands to various tenants from 


time to time. These Kabuliyats show 
that -even during his minority, Tatya 
- was in possession of the suit lands 


through tenants. Extracts from the re- 
cords of rights (Exhibits 45 to 49) relat- 
ing to the period from 1932 to 1946 were 
also produced in evidence. In those re- 
cords, Tatya has been entered as sole 
occupant of the suit lands, These records 
of rights are presumptvie evidence of 
Tatya’s possession of Le suit land, at 
any rate from 1932 onwards. There was 


nothing on’ record to show that Tatya’s 


was in ` 
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`- possession was ever disturbed by defen- 
_ dant i at any time during his lifetime. 

Then a number. of land revenue receipts 
(Exhs. 56 to 72) relating to the period 
1941 to 1955 were brought in evidence. 
It was evident therefrom that during 
that period of 14 years, land revenue 
was always paid on account of Tatya 
and not defendant 1. 


_) Il. We have, therefore, no hesitation 
in holding in agreement with the courts 
below that Tatya had acquired title by 
remaining in exclusive and open posses- 
sion of the suit lands adversely to Pad- 
mini Bai for a period far exceeding 12 
years, and this possession was never 
interrupted or disturbed. He had thus 
. acquired ownership by prescription. 


12. For these reasons, the appeal fails 
and is dismissed with no order as to 
costs, 

Appeal dismissed. 





AIR 1979 SUPREME COURT 1144 
(From: Madras) 
P. N. BHAGWATI AND 
A, D KOSHAL, JJ. 


The Madras Port Trust, Appellant 


v. Hymanshu International by its Pro- 
prietor V. Venkatadri (dead) by L. Bes, 
Respondents. 

Civil Appeal No. 467 of 1969, D/- 3-1- 
1979. 

Constitution of India, Art, 136 — Ap- 
peal by Special Leave — Revocation of 
leave — Claim of respondent for refund 
of the amount of wharfage, demurrage 
and transit charges supported by recom- 
. mendation of Asstt. Collector of Cus- 
toms — Supreme Court refused to hear 
appeal and adjudicate upon plea of ap- 
pellant the Madras Port Trust, that the 
claim was barred by limitation under 
S, 110 of Madras Port Trust Act — Such 
a plea should not ordinarily be taken by 
a Government or a public authority — 
Leave revoked, (Paras 2, 3) 


Anno: AIR Comm. Const, of India . 


(2nd Edn), Art, 136 N. 2 


BHAGWATI, J. The only question 
arising in this appeal by specia] leave 
is whether the claim of the respondent 
~ for refund of the amount of wharfage, 
' demurrage and transit charges paid to 
the appellant was barred by $S. 110 of 
fhe Madras Port Trust Act. (II of 1905). 


DW/DW/A307 79/LGC 


A. LR. 


The appellant lost in the High Court 
and a decree for Rs, 4,838.87 p. was 
passed against the appellant. The appel- 
lant applied to this Court for special 
leave: and by an order dated 7th March, 
1969 this Court granted special leave on 
the appellant agreeing to pay the 
amount of the refund irrespective of the 
result of the appeal and also to pay the 
costs of the appeal in any event. That 
is how the appeal has now come up be- 
fore us for final hearing. 


2. We do not think that this is a fit 
case where we should proceed to deter- 
mine whether the claim of the respon- 
dent was barred by S. 110 of the Madras 
Port Trust Act (II of 1905), The plea of 
limitation based on this section is one 
which the court always looks upon with 
disfavour and it is unfortunate that a 
public authority like the Port Trust 
should, in all morality and justice, take 
up such a plea to defeat a just claim of 
the citizen. It is high time that govern- 
ments and public authorities adopt the 
practice of not relying upon technical 
pleas for the purpose of defeating legi- 
timate claims of citizens and do what 
is fair and just to the citizens. Of course, 
if a government or a public authority 
takes up a technical plea, the Court has 
to decide it and if the plea is well-found- 
ed, it has to be upheld by the Court, 
but what we feel is that such a- plea 
Should not ordinarily be taken up by 
a government or a public authority, un- ` 
less of course the claim is mot well- 
founded and by reason of delay in filing 
it, the evidence for the purpose of re- 
sisting such a claim has become unavail- 
able. Here, it is obvious that the claim 
of the respondent was a just claim sup- 
ported as it was by the recommendation 
of the Assistant Collector of Customs 
and hence in the exercise of our discre- 
tion under Art. 136 of the Constitution, 
we do not see any reason why we should 
proceed to hear this appeal and adjudi- 
cate upon the plea of the appellant 
based on S. 110 of the Madras Port Trust 
Act (II of 1905). 


3. We accordingly revoke the special 
leave granted to the appellant, and direct. 
that the appellant do pay the costs of 
the respondents. 

-  S§pecial leave revoked. 


1979 


AIR 1979 SUPREME COURT 1145 
(From: Bombay) 
JASWANT SINGH AND 
O. CHINNAPPA REDDY, JJ. 

Jagannath, Appellant v, . State of 
Maharashtra, Respondent, 7 

Criminal Appeal No, 98 of 1972, Di 
8-12-1978, 


Penal Code (45 of 1860), S. 300 —~ 
Charge under S. 302 — Proof — Accus- 
ed charged under S, 302 for causing 
death of deceased — No evidence wcrth 
the name on basis of which conviction 
of accused could be sustained — Prcse- 
cution having failed to bring home the 
charge to the accused he had to be ac 
- quitted, Decision of High Court of 
Bombay Reversed. (Para 7) 


Anno: AIR Comm, Penal Code (2nd 
Edn.), S 300 N. 86, 


JASWANT SINGH, J.:-~- This appeal 
by Special Leave is directed against the 
Judgment and Order of April 1/2 of 1971 
of the High Court of Judicature at Bem- 
bay confirming the conviction of the ap- 
pellant under S, 302 of the Indian 
Penal Code and the sentence of 
imprisonment for life passed there- 
under for causing the death of 
one Padmakar, Kotwal -of Trimkak 
aged about 35 years by drowning Kim 
in Moti Talao (tank) on the night intar- 
vening 30th November and ist Decem- 
ber, 1968, when the latter was heavily 


2. Briefly stated the case as put 
forth by the prosecution is—8 days pr_or 
to the date of the occurrence, the de- 
ceased sent Deubai (P.W. 12), an Adivasi 
married woman, whom he was keeping 
as his mistress for the last four years 
to get him a bottle of liquor from the 
appellant who carried on the illicit trade 
of preparation and sale of Ghasta (coun- 
try liquor). On getting the bottle of 
liquor, Deubai gave one rupee note as 
price of the liquor to the appellant but 
instead of accepting the same, the ap- 
pellant offered her a five rupee curren2y 
note and tried to induce her to leave 
Padmakar and stay with him. Deubai, 
however, spurned the offer and apprised 
Padmakar of the incident whereupcn 
the latter who was standing at a 
distance from the appellant's house 
rushed to the house and remonstrated 
With and scolded the appellant, Af 
8-30 p.m. aon November 30, 1968 Padma- 


DW/DW/A248/79/DHZ 


Jagannath v. State of Maharashtra (Jaswant Singh J.) (Prs, 1-2] 


short ` 


kar took: Deubai with him to see a play 
which was being staged in Trimbak. 
Shortly after the commencement of the 
show, Padmakar told Deubai that they 
would not see the play and would go 
back to their house, Much against her 
wish, Deubai left the theatre in the 
company of Padmakar with a view to 
return to the latter’s house. On the way, 
Padmakar took Deubai to the one room 
tenement of the appellant where the ap- 
pellant entertained both Padmakar and 
Deubai with Ghasta and himself also 
joined them by taking the same, After 
a short while, Deubai wanted to leave 
for her house but Padmakar did not 
allow her to do so and asked her to lie 
down and go to sleep. While Deubai thus 
lay asleep, Padmakar and the appellant 
continued taking Ghasta. All this hap- 
pened in the presence of the appellant’s 
son Motiram (P.W. 4), a lad of about 11 
years of age, While Deubai lay asleep 
and Padmakar was in a state of inebria- 
tion and unconsciousness due to exces- 
sive consumption of Ghasta, the appel- 
lant and his son Motiram went away to 
See the drama, After seeing the drama, 
the appellant and Motiram returned to 
their house, On reaching the house, the 
appellant called out Padmakar and tried 
to rouse him up by shaking him but the 
latter did not respond as he was heavily 
under the influence of liquor. The ap- 
pellant thereupon lifted. Padmakar and 
took him to a nearby lavatory from 
where he shouted to Motiram to get him 
a Chaddar (bed sheet) from the house. 
Accordingly, Motiram took a Chaddar 
and handed it over to the ap- 
pellant who used. if for wrap- 
ping. up Padmakar,. carried him 
towards Moti Talao and threw him 
in the tank which was about 21 ft. deep 
with the result that he got drowned and 
died. On the morning of the following 
day ie. December 1, 1968, the appellant 
left his house telling his son, Motiram, 
that he was going to Nasik, On the same 
morning, Padmakar’s dead body was 
found floating in Moti Talao (tank), On ` 
hearing this news, Padmakar deceased’s. . 
younger brother Dattatraya (P.W. 16) 
rushed to the scene of the occurrence 
and after identifying the dead body. to 
be of his elder brother Padmakar, went ` 


fo the police station and Jodged PIR 
(Exh. 4}, In this report it was inter alia 
stated by Dattatraya that the appellant 
had caused the death of Padmakar as 
he wanted Deubai fo stay permanently 
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with him. Trereupon Ramchandra Pura~ 
nik, P.S.I, (P.W. 22) repaired to the 
tank, took charge of the dead body, held 
an inquest and started investigating the 
cause of the death ‘of Padmakar. Dr. 
H. H, Mohsini, who performed the autop- 
sy opined that the death of the deceased 
was due to asphyxia caused by drown~ 
ing. It was after a vigorous search that 
the police was able to arrest the appel- 
lant on March 8, 1969, 


3. On completion of the investigation, 
the appellant was proceeded against and 
tried under “Section 302 of the Indian 
Penal Code. i 


4. In his statement under Section 342 
Criminal Procedure Code, the appellant 
denied the charge that he caused tha 
death of Padmakar by throwing him in 
‘the Moti Talao. He also denied that he 
administered Ghasta to Padmakar as 
alleged by the prosecution or that Pad- 
makar had come to his residence along 
with Deubai. He further stated that he 
had gone to see a drama on the nigh? 
in question and knew nothing about the 
death of Padmakar, He, however, admit- 
ted that he left Trimbak on the morning 
of December, 1, 1968 but added that 
this was for the purpose of joining the 
Padyatra of Vishveshwar, The appel- 


lant further pleaded that the Trimbak 


police had falsely implicated him as he 
had submitted written complaints 
against it, 


5 On a consideration of the evi- 
dence .adduced in the case, the Addi- 
tional Sessions Judge, Nasik held the 
appellant guilty under Section 302 of 
the Indian Penal Code and sentenced 
him to life imprisonment which has 
been affirmed on appeal by the High 
Court as already stated. 


6. Although the prosecution has exa- 
mined a number of witnesses in support 
of its case, there is not an iota. of direct 
evidence bearing on the guilt of the 
appellant. To bring home the charge 
to the appellant, the prosecution seeks 
however to rely on the evidence of 
three of its other witnesses, namely, 
Motiram (P. W. 4). Deubai (P, W. 12} 
and Ramdas (P. W. 19). So far as Moti- 
ram is concerned, his testimony has not 
been believed by the High Court, and 
we think tightly so, We are, therefore, 
left only with the evidence of Deubai 
and Ramdas. A close scrutiny of 
Deubai’s deposition shows that she is a 
woman of easy virtue who cannot be 
relied upon, Her statement that the ap: 


pellant forcibly tried to commit sexual 
intercourse with her at the dead of 
night and threw her out on her putting 
up a stiff resistance cannot be believ- 
ed in view of the fact that Motiram 
who also sleeping in the same one room 
tenement has not said a word about it. 
Had there been any truth in her al- 
legation, she would have surely raised 
an alarm which would have certainly 
awakened Motiram and attracted the 
neighbours, Her statement that she re- 
turned from the house of the appellant 
at midnight is also belied by the state- 
ment of her landlord's daughter 
Chandrabhaga (P. W. 14), who has 
stated that Deubaj returned to the house 
at dawn. Deubai had also to admit that 
on the day following the night of the 
incident police came to their room and 
seized some vessels, cooked vegetables, 
leaves amd an empty Dabba which 
smelt of Ghasta because they suspected 
some foul play. She also had to admit 
that the Havaldar did ask her as to 
whether she had poisoned Padmakar, 
and that she was taken to the police 
Chowki, detained there for the night 
and kept on being interrogated, She 
had also to admit that she was given 
afew slaps by the police, It is, there- 
fore, reasonable to infer that she has 
tried to implicate the appellant only 
because of the fear of the police, 


4. The statement of Ramdas (P. W. 19) 
that while returning at midnight from 
the theatre along with Shivaji (P. W. 10) 
about seven months ago, he went on a 
round of his shop and thence proceed-~ 
ed to the first floor of his house and 
while he was still awake, he heard the 
appellant calling Motiram and saw. the 
latter taking a piece of cloth and handa 
ing it over to the appellant. through 
the chinks of his closed window is also 
hard to swallow. It would also be noted 
that Ramdas being a contractor of the 
police for supply of food to the persons 
who are hauled up and kept in the 
police lock-up is its stock witness whose 
services it utilises as and when the oca 
casion arises, He had to admit that 8 days 
prior to the date of the alleged murder, 
police seized a wrist watch from the 
possession of the appellant suspecting 
the same to be stolen property and that 
he signed the seizure memo as a panch. 
There is, therefore, no evidence worth 
the name on the basis of which the 
conviction of the appellant can be sus- 
tained. The prosecution having failed 
to bring home the charge to the ap- 
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pellant, the appeal has to succeed. Ac- 
cordingly, we allow the appeal, set 
aside the aforesaid Judgments and 
Orders of the Courts below and giving 
benefit of doubt to the appellant, acquit 
him of the offence with which he was 
charged and direct that he be set at 
liberty forthwith unless he is wanted in 
connection with some other case. 


Appeal allowed. 





AIR 1979 SUPREME COURT 114 
(From : Andhra Pradesh) 
Y. V. CHANDRACHOUD, C, J, 
V, D. TULZAPURKAR AND 
A. P. SEN, JJ. 


Shri Vallabharaya Swami Varu (Deity) 
of Swarna, Appellant v. Deevi Hanuran- 
charyulu and others, Respondents. 

Civil Appeal No. 1731 of 1969, DJ- 
9-1-1979. 

Hindu Law — Religious Endowment — 
Inam — Nature of—Entries in Inam Fair 
Register — Interpretation — (Govern- 
ment Grants Act (15 of 1895), S. 3). 


Where Col, 8 of the Inam Fair Register 
though described the inam as Deva- 
cayam, Col. 10 thereof showed the grant 
as hereditary and Col. 15 mentioned the 
name of the grantee as deity, enjoyed 
by Archakulu and under Col, 16 the 
mame of the original Archaka was shcwn 
as the present holder of the property and 
under Columns 19 and 20 the names of 
the heirs of the Original Archakas were 
set out and in Col 21 setting out the 
opinion and recommendation made by the 
Deputy Collector the Deputy Collector 
said that the whole inam was surveyed 
as granted to persons rendering Arcia- 
katvam and Akhandam service to the 
temple and the inam title deed itself 
recited that the Inam was being confirm~< 
ed on the -Archaka, 


Held, the property in inam deed Je- 
longed not to the temple but to che 
Archakas, though burdened with serv-ce, 
and was to continue and remain with 
Archakas so long as they rendered ser- 
vice to the temple. AIR 1957 Andh Pra 
93, Approved; AIR 1963 SC 510, Rel. oa. 

(Para 5) 
Cases Referred : Chronological Paras 


AIR 1963 SC 510: 1962 Supp (2J SCR 
` 276 2 


AIR 1957 Andh Pra 53 2 
DW/DW/A318/79/SNV 


CHANDRACHOD, C, J.:—~ The question 
for determination in this appeal is whe- 
ther the property described in ifems 1 to 
5 of Schedule A to the Plaint was grant- 
ed in favour of the temple as contended 
on behalf of the plaintiff or whether it 
was granted in favour of the ancestors 
of the Archakas, burdened with service, 
as contended on behalf of the defendants. 
This question turns upon the construc- 
tion of the various entries and recitals 
in the Inam Fair Register (Ext. A2) and 
the document described as the title deed 
(Ext. B-10) which was granted at the time 
of the Inam Commission Enquiry. 


2. Col. 1 of the Inam Fair Register 
describes the class of inam as Devadayam. 
But as observed in Venkayya v. Srirama- 
murthy, AIR 1957 <Andh Pra 53, 
this description by itself cannot be 
determinative of the question since it 
only denotes that the endowment is of a 
religious character which will include a 
service inam attached to a temple. 
Column 16 of the Register shows that the 
grant was hereditary. In Poobari Fakir 
Sadavarthy of Bondilipuram v. The Com- 
missioner, Hindu Religious and Charit- 
able Endowments, 1962 Supp (2) SGR 276 
at p. 286: (AIR 1963 SC 510 at p. 514), 
it was observed by this Court that the 
expression that the grant is hereditary 
would normally support the conclusion 
that the grant is made personally and 
not to the temple, even if the temple was 
in existence at the time of the making of 
the grant. Column 13 of the Register 
shows the name of the grantee as Sri 
Vallabharayaswamy Varu, enjoyed by ` 
Archakulu. Under Column 16, the pre- 
sent holder of the property is described 
as Divi Vallabhacharyulu. Under Columns 
19 and 20, the names of the heirs of the ` 
original Archakas are set out. Column 21 
of the Register sets out the opinion and 


the recommendations made by the De- 
puty Collector on February, 14, 1881. 
He says that the oral testimony of the 


villagers showed that the lands were en- 
joyed as inam for a series of years and 
that from the evidence he was disposed 
to recommend that the whole inam was 
surveyed as granted to persons rendering 
Archakatvam and Akhandam service to 
the temple. In Column 22, which sets out 
the final decision of the Inam Commis- 
sioner, it is stated that the inam was 
confirmed on a quit rent of Rs, 24/. so 
long as the service of the pagoda was 
efficiently kept up. : 


3. These entries -are by themselves 
sufficient to justify the concurrent finding 
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recorded by the trial court and the High 
Court. But, in addition, the inam title 
deed Ext. B10 dated October 4, 
shows that these findings are unassail- 
able, The document is dated October 11, 
1881 and the Inam Commissioner recites 
therein that the grant was made to Divi 
Vallabhacharyulu and that, by the deed, 
the title of the grantee to the Devadayam 
or Pagoda was acknowledged, Paragraph 
2 of the deed of title recites that the inam 
was being confirmed on the grantee Divi 
Vallabhacharyulu -and on his successors, 
subject Io a quit rent of Rs. 24/- per an- 
num Sg long as the conditions of the 
srant were duly fulfilled, 


4, On a consideration of this document: 
tary evidence in the case we have no 
doubt that the grant is not in favour of 
the deity but is in favour of the Archa- 
kas, subject to the condition that they 
shall render service to the temple. 


5. We, therefore, agree with the judg- 
ment of the High Court and the trial 
court that the property described in 
items 1 to 5 of Schedule A to the plaint 
belongs not to the plaintiff temple but to 
he defendants, the Archakas, though of 
course the property is burdened with 
service and shall continue to remain with 


and as of the defendants so long as they. 


ender service to the temple. 


6. In the result we affirm the Judg- 
ment of the High Court and dismiss the 


appeal with costs. 
gc e" ‘Appeal dismissed, 





AIR 1979 SUPREME COURT 1148 
(From: Madhya Pradesh) 
V. R. KRISHNA IYER, P. S. KATLASAM 
AND A. D. KOSHAL, JJ. 
Avadh Raj Singh, Appellant v, Jugal 

Kishore Gupta,. Respondent, 

Civil Appeal No, 1253(E) of 1978, Dj- 
8-11-1978. l 
_ Representation of the People Aci (43 of 
1951), Ss. 33(5), 36(4) — Compliance with 
sub-section (5) is mandatory — Non-com- 
pliance will entail rejection of nomination 
- paper. 

There is a mandatory obligation cast on 
the candidate to preduce before the Re~ 
turning officer a certified copy of the rele- 
’ vant entry in the electoral roll showing 
his name if the candidate is an elector 


from a different constituency. The fai- 


CW/EW/B747/79/RSK 


weg 


1881, 


the defect is of a substantial nature Sec- 


A. LR, 


lure to. produce the certified copy of the 
electoral roll evidencing his being an elec- 
for of that constituency is fatal because 
the defect is of a substantial nature. 
| ‘(Paras 2, 5) 
Anno: AIR Manual, (3rd Edn.) R.P. Act, 
S. 33, N. 5; S. 36, N, A 
Cases Referred: Chronological Paras 
AIR 1974 SC 951: (1974) 3 SCR 453 4 
AIR 1969 SC 395: (1969) 1 SCR 499 4 
AIR 1959 SC 93: 1959 SCR 1403 4 


KRISHNA IVER, J.:— Since we are 
affirming the conclusion reached by the 
High Court, there is hardly any need for 
a long judgment. Even so, the brief facts 
may be set out to get a hang of the issue 
6gitated before us. 


2. In May, 1977, there was the General 
Election to the Constituencies in the 
Madhya Pradesh Assembly. We are con< 
cerned with 34 Anuppur Legislative Con- 
stituency. It happened that one Tejraj 
Dwivedi, an Advocate by profession, was 
a candidate, He filed his nomination pa- 
per but omitted to comply with the pe- 
quirement of section 33 (5) of the Repre~ 
sentation of the People Act (for short, the 
Act), That provision reads thus: 

“Sec, 33(5): Where the candidate js an 
elector of a different constituency, a copy 
of the electoral roll of that constituency 
or of the relevant part thereof or a cer- 
tified copy of the relevant entries in such 
roll shall, unless it has been filed along 
with the nomination paper, be produced 
before the Returning Officer at the time 
of scrutiny.” i 


It is obvious that there is a mandatory 
obligation cast on the candidate to pro- 
duce before the Returning officer a certi- 
fied copy of the relevant entry in the 
electoral roll showing his name if the can- 
didate is an elector from a different con- 
stituency. In this particular case he was 
an elector from a different constituency, 










tor of that constituency ïs fatal because 


tion 36(4) provides: 


“Sec. 36(4): The Returning Officer shali 
not reject any nomination paper on the 
ground of amy defect which is not of a 
substantial character. 


3. Two short questions that call for 
decision are: whether, as a fact, the cane- 
didate Tejraj Dwivedi, did produce a cer- 
tified copy as required by section 33(5) 
and was told that he may take it back | 


1979 
(This is the contention put forward by the 


appellant); and (2) whether, if he did not ` 


produce such a certified copy, the dezect 
was of a substantial character resul-ing 
in invalidation of the nomination. 


4. On the first question, a finding of 
fact has been recorded by the High Ceurt 
disbelieving the witness, Dwivedi and we 
are wholeheartedly in agreement with 
that finding. On the second question the 
Eigh Court has rightly pointed out chat 
a string of decisions of this court, name- 
ly, 1959 SCR 1403: (AIR 1959 SC 93); 
(1969) 1 SCR 499: (AIR 1969 SC 395) and 
(1974) 3 SCR 453: (AIR 1974 SC 951) has 
held that a non-compliance with Sec. £3(5) 
of the Act has the consequence of imva- 
lidating the nomination paper. 


5. It is true that the nomination paper 
was rejected on a different ground by the 
returning officer, a ground which has 
been found by the High Court to be un- 
tenable, We are not concerned with the 
rightness or wrongness of the merits of 
the findings of the Returning Officer. The 
short and sole question is whether the 
nomination paper was as a fact ani in 
law invalid, The decisions of this Court 
considering the provisions concerned lead 
to the irresistible conclusion that the de- 
fect-was of a substantial nature and, 
therefore, the nomination was invalid. 
This conclusion settles the fate of the ap- 
peal. 


6. Shri Asthana, for the appelant, 
urged that had the non-production 3f a 
certified extract from the electoral roll 
been pointed gut as the defect he would 
have produced it and all remediable de- 
fects, as distinguished from disqualifica- 
tions, were ‘not of a substantial charac- 
ter’. May be so but we need not investi- 
gate this aspect because the appellani ne- 
ver appeared at the scrutiny and hed to 
thank himself for the final outcorre-an 
umremedied non-compliance with the sta- 
tutory requirement. Had he appeared 
` what would have happened is hypotheti- 
cal and the effect of non-objection and 
non-production would also be so. We 
reed not and do not go beyond the facts 
and law presented before us. The appeal 
is, therefore, dismissed with costs, 


Appeal dismissed. 
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(From: Punjab and Haryana)* 
S. MURTAZA FAZAL ALI, JASWANT 
SINGH AND P. S. KAILASAM, JJ. 


M/s. Atlas Cycle Industries Ltd. and 
others, Appellants v. State of Haryana, 
Respondent, 

Criminal Appeal No, 24 of 1976, DJ- 
4-10-1978, | 

Essential Commodities Act. (10 of 1955), 
S. 3(6) — Iron and Steel Control Order 
1956, Cl, 15(i) — Fixation of maximum 
selling prices of various categories of iron 
and steel including black plain iron sheets 
— Notification of Central Government 
fixing rates — Notification not placed be- 
fore the Houses of Parliament — Not void 
=- Laying before Houses of Parliament 
under S. 3(6) is directory. 


Requirement of laying before both the 
Houses of Parliament of any order under 
S. 3(6) of the Act is only directory and 
not mandatory. The Legislature never 
intended that non-compliance with the 
requirement of laying as envisaged by 
sub-section (6) of section 3 of the Act 
should render the order void. Conse- 
quently non-laynig of the notification fix- 
ing the maximum selling prices of various 
categories of iron and steel including the 
black plain iron sheets, passed under 
Cl. 15 (i) of Iron and Steel Control Order 
1956, before both Houses of Parliament 
cannot result in nullification of the noti- 
fication. (Para 32) 


The two considerations for regarding a 
provision as directory are: (1) absence of 
any provision for the contingency of a 
particular provision not being complied 
with or followed and (2) serious general 
inconvenience and prejudice . that would 
result to the general public if the act of 
the Government or an instrumentality is 
declared invalid for non-compliance with 
the particular provision. Now the policy 
and object underlying the provisions rela- 
ting to laying the delegated legislation 
made by the subordinate law making au- 
thorities or orders passed by subordinate 
executive instrumentalities before both 
Houses of Parliament being to keep su- 
pervision and contro] over the aforesaid. 
authorities and instrumentalities, the 
“laying clauses” assume different forms 
cepending on the degree of control which 
the Legislature may like to exercise. 

(Paras 20, 21) 


*(Criminal Writ No. 32 of 1970, D/- 
31-5-1974, (Punj & Har). 
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The three kinds of laying which are ge- 
nerally used by the Legislature are: 


(i) Laying without further procedure, 

(ii) Laying subject to negative resolu- 
tion, 

(iii) Laying subject to affirmative reso- 
lution. (Para 21) 


5. 3(6) of the Act merely provides that 
avery order made under section 3 by the 
Central Government or by any officer or 
authority of the Central Government shall 
be laid before both Houses of Parliament, 
as soon as may be after it is made. It 
does not provide that it shall be subject 
z0 the negative or the affirmative resolu- 
tion by either House of Parliament. It 
also does not provide that it shall be open 
zo the Parliament to approve or disap- 
prove the order made under section 3 of 
she Act. It does not even say that it shall 
2e subject to amy modification which 
either House of Parliament may in its 
‘wisdom think it.necessary to provide, It 
does not even specify the period for which 
“he order is to be laid before both Houses 
ef Parliament nor does it provide any 
penalty for non-observance of or non- 
compliance with the direction as to the 
teying of the order before both Houses of 
Parliament, It would also be noticed that 
fhe requirement as to the laying of the 
crder before both Houses of Parliament 
is mot a condition precedent but subse- 
guent to the making of the order. In 
cther words, there. is no prohibition to the 
making of the orders without the appro- 
val of both Houses of Parliament, In 
these circumstances, it can be held that 
the requirement as to layirig contained in 
_ sub-section, (6) of Section 3 of the Act 
falls within the first category ie. “simple 
laying” and is directory, mot mandatory. 
Case law discussed), (Para 22) 

Anno: AIR Manual, (8rd Edn.) Essen- 
tia] Comm. Act, S. 3 N. 10. 

‘Cases Referred: Chronological Paras 
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AIR 1960 SC 430: (1960) 2 SCR 375 30 
AIR 1958 SC 578 31 
AIR 1958 SC 956 31 


AIR 1957 SC 912: 1958 SCR 533: 1957 
All, LJ 921 19 
ATR 1956 Andhra 129 25, 28 
(1899) 1 Q B 406; 80 L T 185, Starey v. 
Grahams 23 
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1895 AC 328 (HL), Metcalfe v. Cox 29 
(1873) 8 Q B 118: 28 L.T 28, Bailey v., 
Williamson 22 


Mr D Sen Sr. Advocate (For No. 1), 
Mr. A. K. Sen Sr. Advocate (For No. 2), 
Mr. J. C. Bhatt Sr. Advocate (For No. 3), 
Mr, F. S. Nariman Sr Advocate (For 
No. 4), Mr. A. B. Diwan, Sr. Advocate 
(For No. 5), (M/s. I. N. Shroff and H. S. 
Parihar, Advocates with them), for Ap- 
pellants. Mr D, Mukherjee, Sr. Advocate 
(M/s. E. C: Agarwala, R. N, Sachthey Ad- 
vocates with him), for Respondent, 


JASWANT SINGH, J.:— During the 
course of on spot check carried out by 
him on December 29, 1964 of B. D sheets 
lying in appellant No. Us factory at Sone- 
pat, the Development Officer (LME-1) of 
the Directorate General of Technical De- 


‘velopment, New Delhi, discovered from 


an examination of the said appellant’s ac- 
count books that it had, during the period 
intervening between January 1, 1964 and 
January: 12, 1965, acquired black plain 
iron sheets of prime quality weighing 
€0.03 metric tons from various parties at 
a rate higher than the maximum statu- 
tory price fixed for such sheets by the 
Tron and Steel Controller (hereinafter re- 
ferred to as ‘the Controller’) in exercise 
of the powers vested in him under clause 
15(1) of the Iron and Steel (Control) 
Order, 1956 (hereinafter referred to as 
‘the Control Order’). On the basis of this 
discovery, the appellants were prosecuted 
in the Court of the Special Magistrate, 
Ambala Cantt. for an offence under sec- 
tion 120-B of the Indian Penal Code read 
with section 7 of the Essential Commodi- 
ties Act, 1955 (Act No. 10 of 1955) (here- 
inafter referred to as ‘the Act’) as also 
for an offence under Section 7 of the Act 
read with clause 15(3) of -the Control 
Order. After the Special Magistrate had 
framed the charges and examined sixteen 
prosecution witnesses, the appellants made 
an application before him on February 
12, 1970 under Sections 251A(11) & 288(1) 
of the Code of Criminal Procedure, 1898 
praying that in view of the submissions 
made therein, the case against them be 
not proceeded with and they be acquit- 
ted. The trial Magistrate dismissed the 
application vide his order dated June 4, 
1970, relevant portion whereof is ex- 
tracted below for facility of reference:— 


“In the light of the above observations, 
I am prevented from determining the case 
otherwise than by making an order of 


acquittal ər conviction which I can pass 
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orly after recording further evidence both 
of prosecution and in defence, 


Regarding various objections raised by 
the learned counsel for the accused on the 
points that the notifications were not 
placed before the Parliamen- and within 
a reasonabte time and also cn the points 
of formation of opinion and delegation of 
powers I may submit that the prosecuticn 
cannot be prevented from evidence (sic) 
the formation of opinion and laying cf the 
notifications before the Parliament which 
can be proved by the contemporaneous 
record. Regaerdnig the non-prosecution of 
the sellers of the black iron sheets it does 
not lie in the mouth of the accused to say 
that such and such person bas not been 
prosecuted. I need not to give my obdser« 
vations on merits on the points regarding 
subsequent exemption of control, mens 
rea, formation of opinion ard delegation 
of powers in laying notifications before 
the Parliament and also need not discuss 
the citations as I will have to corsider 
all these points at the time cf final org 
ments and any order given now will not 
be proper. E 


I dismiss the application of the accused 
on the short ground that it is not possible 
tor this Court to hold that the cognizance 
was taken on an invalid report anc the 
order of the Court ordering framirg of 
charge is a nullity on the grcund thet on 
record no offence is committed ani no 
cognizance could be taken.” 


2. Aggrieved by the aforesiid order of 
the special Magistrate, the appel-ants 
moved the High Court of Punjab and 
Haryana under Articles 226 ard 227 o" the 
Constitution and section 561-A of the 
Code of Criminal Procedure 1898 chal« 
lenging their prosecution inter alia or the 
grounds that the Control Order and the 
notification which formed che basis of 
their prosecution did not have the force 
of law as they had mot been laid before 
the Houses of Parliament within a reason- 
able time as required under section 3(6) 
of the Act; that the Control Order and the 
Notification fixing the maximum seling 
price of the commodity in question for 
the contravention of which the appellants 
had been hauled up were inralid as the 
same did ret appear to be preceded by 
the formation of the requisite opinion 
under section 3{1) of the Act which was 
a sine qua non for issue of any order by 
the Central Government or by the Cone 
troller; that none of the 18 conc2rns 
which according to the prosezution, sold 
the aforesaid B.P, sheets to the appellants 
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and who were equally guilty of the 
offence under section 7 of the Act having 
been proceeded against in the Court of 
the competent jurisdiction, the prosecution 
of the appellants was violative of Article 
14 of the Constitution and that the pur- 
chases of the aforesaid B.P. sheets having 
been openly made and entered in the ac- 
count books of appellant No. 1, the mens 
rea which was a necessary ingredient of 
the offence under section 7 of the Act . 
was totally lacking in the case. 


3. In the return filed by it in opposi- 
tion to the writ petition, the respondent 
while denying that the Control Order had 
not been placed before both Houses of 
Parliament as required by sub-section (6) 
of section 3 of the Act or that the issue 
of the Control Order or the Notification 
fixing maximum selling prices of various 
categories of iron and steel including the 
commodity in question was not based on 
the formation of the opinion envisaged by 
sub-section (1) of section 3 of the Act 
conceded that the notification fixing the 
maximum sélling price of the categories 
of iron and steel including the commodity 
in question had not been placed before 
both Houses of Parliament but contended 
that the provisions of sub-section (6) of 
Section 3 of the Act requiring the placing 
of the order contained in the aforesaid 
notification before both Houses of Parlia- 
ment were directory and not mandatory 
and the omission tg comply with that re- 
quirement did not have the effect of in- 
validating the notification. The respon- 
dent.further contended that the notifica- 
tion fixing the maximum selling prices of 
various categories of iron and steel in- 
cluding the black plain iron sheets being 
a part of the Control Order and a piece 
of delegated legislation, it was not neces- . 
sary to lay it before the Houses of Par- 
liament, It was also pleaded by the res- 
pondent that the mens rea of the accus- 
ed was manifest from various manipula- 
tions resorted to by them as. also from 
the fact that.they wanted to increase their 
production and earn more profits. The 
respondent also averred that launching of 
prosecution against any person depended 
on the availability of sufficient evidence. 
and that non~-prosecution of the sellers of 
the iron sheets in question did not involve 
any discrimination as envisaged by Arti- 
cle 14 of the Constitution but was due to 
non-availability: of adequate and reliable 
evidence against them. 


4, After careful consideration of the 
rival contentions of the parties, the High 
Court by its elaborate judgment and order 
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dated May 31, 1974 dismissed the petition 
overruling the contentions of the appel- 
lants. One of the learned Judges of the 
High Court constituting the Bench which 
dealt with the writ petition also. observed 
that the Notification in question had not 
in reality been issued under section 3 of 
the Act which required it to be laid be- 
fore both Houses of Parliament but was 
issued in exercise of the power conferred 
. by section 4 of the Act which plainly re- 
laced to issue of incidental orders arising 
out of the nature of the powers confer- 
red and duties imposed thereunder and 
the purpose whereof was to enable the 
various authorities mentioned therein to 
provide the details to fill up gaps in the 
Control Orders issued under section 3 of 
the Act so as to ensure the harmonious 
and rational working of the orders. The 
High Court, however, being of the opinion 
that the case involved a substantial ques- 
tion of law relating To the vires of the 
notification fixing the maximum selling 
prices of various categories of iron and 
steel inclu‘ting the commodity in question 
certified the case as eminently fit for ap- 
' Peal to this Court, This is how the case 
is before us, 


5. At the hearing of the appeal though 
the learned counsel for the appellants 
have reiterated all the contentions raised 
by them in the aforesaid writ petition, 
the only substantial question of law with 
which we are concerned at the present 
stage is.whether the aforesaid notification 
fixing the maximum selling price of the 
commodity in question is void for not 
having been laid before both Houses of 
Parliament, 


6 For a proper determination of the 
sforesaid question, it is necessary to nos 
fice a few provisions of the Act which 
ére relevant for the purpose of the ap- 
peal, 


7. Section 2 is a glossary of the Act, 
Aecording to clause (a)(vi) of the said 
section, iron and steel and manufactured 
products thereof fall within the ambit of 
the expression “essential commodity”, 


8. Sub-section (1) of S, 3 of the Ach 
confers on the Central Government the 
general power of making and issuing 
orders providing for regulating or prohi- 
biting the production, supply and distri« 
bution of an essential commodity and 
tommerce therein if it is of opinion that 
_it is necessary or expedient so to do for 
maintaining or increasing supplies of any 
essential commodity or for securing its 

equitable distribution and availability að 
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fair prices or for securing any essential 
commodity for the defence of India or 
the efficient conduct of military opera- 
tions, 

9. Sub-section (2) of section 3 of tha 
Act specifias the orders which without 
prejudice to the generality of the powers 
conferred by sub-section (1) of section 3 
can be issued thereunder, 


10. Clause {c} of sub-section (2) of sec 
tion 3 of the Act authorises the issue of 
an order for controlling the price at which 
any essential commodity may be bought 
or sold, 


11. Sub-section (6) of section 3 of tha 
Act ordains that every order made under 
this section by the Central or by any offi- 
cer or authority of the Central Govern- 
ment shall be laid before both Houses of 
ed aga as soon as may be, after it is 
made, 


12. Section 4 of the Act lays down tha 
an order made under section 3 may con~ 
fer powers and impose duties upon the 
Central Government or the State Govern-, 
ment or Officers and authorities of the 
Central Government or State Governmenf 
and may contain directions to any State 
Government or to officers and authorities 
thereof as io the exercise of any such 
powers or the discharge of any such dus 
ties, 


13. Section 5 of the Act deals with de- 
legation of powers. It provides that the 
Central Government may, by notified 
order, direct that the power to make 
orders or issue notifications under section 
3 shall, in relation to such matters and 
subject to such conditions, if any, as may 
be specified in the direction, be exercis- 
able also oy (a) such officer or authority 
subordinate to the Central Government, 
cr (b) suen State Government or such 
officer or authority subordinate to a State 
Government, as may be specified im tha 
direction, — 


14. Section 6 of the Act which embo- 
dies a non obstante clause lays down 
that any order made under S. 3 shall 
have effect notwithstanding anything in- 
consistent therewith contained in any 
enactment other than this Act or any 
instrument having effect by virtue of 
any enactment other than this Act- 


15. Section 7 of the Act Iays down the 
penalties which any person contravening 
any order nade under section 3 shall ens 
tail.. Se 


~ 


1979 
16. Section 10 of the Act which. deals 


with offences by the companies proviñes 
as follows: — 


“10. (1) If the person contravening an 
order made under section 3 is a company, 
every person who, at the time the con- 
travention was committed, was in charge 
of, and was responsible to, the compeny 
for the conduct of the business of -he 
company as well as the company, skall 
be deemed to be guilty of the contraven-~ 
tion and shall be liable to be proceeced 
against and punished accordingly: 

Provided that nothing contained In this 
sub-section shall render any such person 
liable to any punishment if he proves that 
‘the contravention took place without his 
knowledge or that he exercised all due 
diligence to prevent such contravention. 

(2) Notwithstanding anything contained 
in sub-sec, (1), where an offence uncer 
this Act has been committed by a com- 
pany and it is proved that the offence kas 
been committed with the consent or con- 
ivance of, or is attributable to any neg- 
. lect on the part.of, any director, mana- 
_ ger, secretary or other officer of the com~ 
pany, such director, manager, secretary or 
other officer shall also be deemed to be 
guilty of that offence and shall be liable 


to be proceeded against and punished az- 


cordingly. 


Explanation: Por (e purpose of this 
section, — 


(a) “company” means any body corpa- 
rate, and includes a firm or other asso- 
ciation of individuals; and 

(b) “direstor”’ in relation to a firm 
means a partner in the firm.” 


17, We may also at this stage advert 
to the Control Order which was issued 
by the Central Government vide S.R.O. 
1109/ESS, COMM/IRON and STEEL dated 
May 8, 19568 in exercise of the powers con- 
ferred on it by S. 3 of the Act. Sut- 
clause (1) of clause 15 of this Order au 
thorises the Controller to fix by motifica~ 
tion in the Gazatte of India the maximum 
prices at which any iron and steel maz 
be sold (a) by a producer, (b) by a stock- 
holder including a controlled stockholde- 
and (c) by any person or class of per- 
sons. Sub-clause (3) of clause 15 of the 
Control Order which is materia] for the 
‘purpose of the case provides: 


“15 (3) No producer or stockholder or 
other person shall sell or offer to sell, anc 
mo person shall acquire, any iron or steel 
at a price exceeding the.maximum prices 
fixed under sub-clause (1) or (2),” 


1979 S. C./73. VIL G—3 


Atlas Cycle Industries Ltd. v, State of. Haryana - 


[Prs, 16-19} S.C. 1 153 


18. It was under sub-clause (1) of 
elause 15 nf the Control Order that the 
notification in question was issued. 


19. Though sub-section (6) of S. 3 
of the Act provides that every order made 
by the Ceatral Government or by any 
cfficer or authority of the Central Govern- 
ment shall be laid before both Houses of 
Parliament as soon as may be after it is 
made, the important point to be consider- 
ed in the abséhce of analoguous statutes 
like the Statutory Instruments Act, 1946 
end the Laying of Documents Before Par- 
Lament (Interpretation) Act, 1948 pres- 
cribing the conditions, the period and the 
legal effect of the laying of order before 
tae Parlia.aent is whether the provision 
is directory or mandatory. It is well to 
r2member at the outset that the use of 
the word ‘shall’ is mot conclusive and de- 
e:sive of the matter atid the Court has 
te ascertain the true intention of the 
Lagislature, which is the determining fac- 
ter, and that must be. done by looking 


‘carefully to the whole scope, nature and 


Gagn of the statute. Reference in this 
connection may be made to the decision 
of this Court in State of U.P. v. Manbo- 
dhan Lal Srivastava -1958 SCR 533: 
(AIR 1957 SC 912), Reference in this be- 
half may also be made with advantage to . 
another decision of this Court in the 
State of Uttar Pradesh v. Babu Ram 
Unadhya (1961) 2 SCR 679: (AIR 1961 
SC 751) where Subba Rao, J. (as he then 
was) after-quoting with approval the 
pessage occurring at page 516 in Craw- 
focd “On the Construction of Statutes” 
as well as the passage occurring at page 
242 in ‘Craies on Statute Law’, 5th Edi- 
ticn, observed as follows:— 


‘The relevant rules of interpretation l 
may be- briefly stated thus: When a 
sietute uses the word “shall”, prima 
facie, it is mandatory, but the Court may 
ascertain the real intention of the legis- 
lature by carefully attending tọ the’ 
wkole scope of the statute. For. ascertain- 
ing the real intention of the Legislature, 
the Court may consider, inter - alia, ‘the 
naiure and the design of the statute, and 
the consequences which would follow 
from construing it one way or the other, 
the impact of other provisions whereby 
the necessity of complying with the pro- 
vis‘ons in question is avoided, the cir- 
cumstances namely, that the -statute pro- ` 
vid2s for a contingency of the. non-com- 
plicnce with the provisions, the fact that 
the non-compliance with the | provisions 
is cr is not visited by some, penalty, the- 
serious or trivial consequences that flow : 


- were not 
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therefrom, and, above all, whether ‘the 


object of the legislation wil] be defeated 


or furthered.” 


20. Thus two considerations for re- 
garding a provision as directory are: (1) 
absence of any provision for the contin- 
gency of a particular provision not being 
- complied with or followed and (2) serious 
. (general inconvenience and prejudice that 
would result to the general public if the 
act of the Government orlan instrumen- 
ality is declared invalid for non-com- 
liance with the particular provision. 


21. Now the policy and object under- 
lying the provisions relating to laying 
the delegated legislation made by the 
subordinate law making authorities or 
orders pasSed by subordinate executive 
instrumentalities before both Houses of 
Parliament being to keep supervision and 
control over the aforesaid authorities and 
instrumentalities, the “laying clauses” as- 
sume different forms depending on the 
degree of control. which the Legislature 
may like to exercise. As evident from the 
cbservations made at pages 305 to 307 of 
the 7th Edition of Craies on Statute Law 
and noticed with approval in Hukam 
Chand v. Union of India, (1973) 1 SCR 
896: (AIR 1972 SC 2427) there are three 
kinds of laying which are generally used 
by the legislature. These three kinds of 
laying are described and dealt with in 
Craies on Statute Law (supra) as under:— 

"OI Laying without further procedure, 

(ii) Laying subject to negative resolu- 
tion, 

(iii) Laying subject to affirmative reso- 
lution, 


(i) Simple laying. The most obvious 
example is in Section’ 10(2) of the 1946 
Act. In earlier days, before the idea of 
laying in draft had been introduced, 
there was a provision for laying rules 
etc., for a period during which time they 
in operation and could be 
thrown out without ever having come 
into operation (compare Merchant Ship- 
ping Act, 1894, Section 417; Inebriates 
Act 1898, Section 21) but this is not used 
now. 


(ii) Negative resolution, Instruments so 
laid havé immediate operative effect but 
are subject to annulment within forty 
days without prejudice to a new instru- 
ment being made. The phraseology gene- 
rally used is “subject te annulment in 
pursuance of a resolution of either House 
of Parliament.” This is ‘by far the com- 
monest form of laying. It acts mostly as 
a deterrent and sometimes forces a 
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Minister (in Sir Cecil Carr’s phrase) to 
“buy off opposition” by proposing some 
modification. K 

(iii) Affirmative resolution. The phraseo- 
logy here is normally “no order shall be 
made unless a draft has been laid before 
Parliament and has been approved by a 
resolution f each House of Parliament. 
Normally, no time limit is fixed for ob- 
taining approval — none is necessary be- 
cause the Government will naturally take 
the earliest opportunity of bringing it up 
for approval — but Section 16(3) of the 
Housing (Financial and Miscellaneous 
Provisions} Act, 1946 did impose a limit 
of forty days. An old form (mot much 
used nowadays) provided for an order to 
be made but not to become operative 
until a resolution of both Houses of Parlia- 
ment had been obtained. This form was 
used in S. 10 (4) of the Road Traffic Act 
1930 (cf. Road Traffic Act 1960, S. 19 (3).) 
Se The affirmative resolution procedure 
necessitates a debate in every case. This 
means that one object of delegation of 
legislation (viz. saving the time of Parlia- 
ment) is to some extent defeated, The 
procedure -herefore is sparingly used and 
is more or less reserved tg cases where 
the order almost amounts to an Act, by 
effecting changes which approximate to 
true legislation (e.g. where the order is 
the meat of the matter, the enabling Act 
merely outlining the general purpose) or 
where the order replaces loca] Acts or 
provisional orders and, most important of 
all, where the spending, etc, of publie 
money is affected, 


Sometimes where speedy or secret ac- 
tion is required (e.g. the imposition of 
import duties), the order is laid «with im~ 
mediate operation but has to be confirm- 
ed within a certain period (cf, Import 
Duties Act 1958, S, 13 (4)). This pro 
cess of acting first and getting approva 
after has also been adopted in the Emer- 
gency Powers Act 1920 under which a 
state of emergency can be proclaimed and 
regulations made, The proclamation 
must be immediately communicated to 
Parliament, and does not have effect for 
longer than a month; but it can be re- 
placed by another proclamation. Any 
regulations made under the proclamation 
are to be laid before Parliament imme- 
diately and do not continue in force after 
the expiration of seven days from the 
time when they are so laid unless a reso- 
lution is passed by both Houses provid- 
ing for their continuance.” 


22. Now at page 317 of the aforesaid 
Edition of Craies on Statute Law, the 
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questions whether the direction to lay 
the rules before Parliament is mandatory 
or merely directory and whether laring 
is a condition precedent to their opera- 
tion or may be neglected without preju- 
dice tọ the effect of the rules are ansver- 
ed by saying that "each case must depend 
cn its own circumstances or the worcing 
of the statute under which the rules are 
made,” In the instant case, it would be 


.. |toticed that sub-section (6) of Section 3 


ofthe Act mérely provides that every 
order made under S. 3 by the Cen:ral 


Govt. or by any officer or authority of | 


the Central Govt. shall be laid betore 
both Hous3s of Parliament, as soon ‘as 
may be, after it is made. It does not pro- 
vide that it shall be subject to the nega- 
tive or the affirmative resolution by 
either House of Parliament. It also does 
not provide that it shall be open to the 
Parliament to approve or disapprove the 
crder made under Section 3 of the Act. 
It does not even say that it shall be sub- 
ject to any modification which eitaer 
House of Parliament may in its wisdom 
think it necessary to provide. It does aot 
even specify the period for which che 
order is to be laid before both Houses of 
Parliament nor does it provide eny 
penalty for non-observance of or nen- 
compliance with the direction as to ~he 
laying of the o:der before both Houses of 
Farliament. It would also be noticed that 
the requirement as to the laying of the 
. jorder before both Houses of Parliament 
is not a condition precedent but subse- 
quent to the making of the order. In 
other words, there is no prohibition to 
the making of the -orders without the 
approval Jf both Houses of Parliament. 
In these circumstances, we are clearly of 
the view that the requirement as to ley~ 
ing contained in sub-section (6) of Sec- 
"Won 3 of the Act falls within the first 
category i.e. “simple laying” and is 
directory not mandatory. We are fortifiad 
in. this view by a catena of decisicn, 
both English and Indian. In Bailey v, 
Williamson ((1873) 8 QB 118) whereby 
S. 9 of the Parks Regulations Act, 1872 
passed on June 27, 1872 “to protect tae 
royal parks from injury, and to protect the 
public in the enjoyment of those royal 
parks and othe: royal possessions for the 
purpose of innocent recreation and exer- 
cise” it provided that any rules made in 
pursuance of the first schedule to the 
Act shal] be forthwith laid before boh 
Houses of Parliament, if Parliamef# be 
sitting, or if not, then. within three weeEs 
after the beginning of the then next Gi, 
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suing session of Parliament; and if any. 
such rules shall be disapproved by either 
House of Parliament within one month 
of the laying, such rules, or such parts 
thereof as shal] be disapproved shall not 
be enforced and Rules for Hyde Park 
were made and published on September 
30, 1872 when Parliament was not sit- 
ting and in November 18, 1872, the ap- 
pellant was convicted under Section 4 of 
the Act for that he did unlawfully act in 
contravention of Regulation 8 contained 
in the first Schedule annexed thereto by 
delivering a public address not in accord- 
ance with the rules of the said Park but 
contrary to the statute, and it was inter 
alia contended on his behalf that in the 
absence of distinct words in the statute 
stating that the rules would be operative 
in the interval from the time they were 
made to the time when Parliament should 
meet mext or if Parliament was sitting 
then during the month during which 
Parliament had an opportunity of ex- 
pressing its opinion upon them, no rule ` 
made as supplementing the schedule 
could be operative so as to render a per- 
son liable to be convicted for infraction 
thereof unless the same had been laid 
before the Parliament, it was held over- 
ruling the contention that the Rules be- 
came effective from the time they were 
made and it eculd not be the intention 
of the Legislature that the laying of the 
rules before Parliament should be made 
a condition precedent to their acquiring 
validity and that they should not take 
effect until they are laid before and ap- 
proved by Parliament. If the Legisla- 
ture had intended the same thing as in 
S. 4, that the rules should not take 
effect until they had the sanction of the 
Parliament, it would have expressly said 
So by employing: negative language, ` 


23. In Starey y. Graham (1899) 1 QB 
406 where it was contended that the He" 
gister of Patent Agents Rules 1889 which | 
had been repealed by Rules of 1890 
could not be re-enacted by mere reference ` 
without complying with the provisions of 
Section 101,.sub-section (4) of 46 & 47 
Vict. e 57 according to which, a copy of 
the Rules of 1889 should also have been 
laid before botl. Houses of Parliament in- 
ne to make nen valid, Channell, J. 
sai 


TI somewhat doubt whether the provi- 
sions of Section 101 are more than direc- 
tory and whether it is necessary in any 
particular case where reliance is placed 
on such rules to prove that in fact its 
provisions-had. ‘been complied with.” 
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24, In Jan Mohammad Noor Moham- 
mad v. State of Gujarat (1966) 1 SCR 
505: AIR 1966 SC 385 where it was 
urged by ithe petitioner that the rules 
framed by the Provincial Government in 
1941 in exercise of the powers conferred 
on it under Section 26(1) of the Bombay 
Agricultura] Produce Markets Act (22 of 
1939) had uo legal validity as they were 
not laid before each of the House of the 
Provincial Legislature at the session 
thereof next following as provided by 
sub-section (5) of Section 26 of the Act, 
this Court rejected the contention and 
upheld the validity of the said rules, The 
following observations made in that case 
by Shah, J. (as he then was) on behalf 
of the Constitution Bench are apposite 
(at pp. 394, 395):— 


“The rules under Act 22 of 1939. were 
framed by the Provincial Government of 
Bombay in 1941, At that time there was 
no Legislature in session, the Legislature 
_ having been suspended during the emer- 
gency arisiag out of World War If. The 
session of the Bombay Legislative Assem- 
bly was coavened for. the first time after 
1941 on May 20, 1946 and that session 
was prorogued on May 24, 1946. The 
second session of the Bombay Legislative 
Assembly was convened on. July 15, 1946 
and that of the Bombay Legislative 
Council on September 3, 1946 and the 
rules were placed on the Assembly Table 
in the second session before the Legis- 
lative Assembly- on Septeniber 1, 1946 
and before the Legislative Council on 
September 13, 1946. Section 26(5) of 
Bombay Act 22 of 1939 does not prescribe 
that the rules acquired validity only. 
from the date on which they were placed 
before the Houses of Legislature. The 
rules are valid from the date on which 
they are made under Section 26(1). It is 
‘true that the Legislature has prescribed 
that. the rules shal] be placed before the 
‘Houses of Legislature, ‘but failure to 
place the rules before the Houses of 
Legislature does not affect the validity 
‘of the rules, merely because they have 
Got been placed before the Houses of the 
Legislature. Granting that the provisions 
of sub-s, (5) of Section 26 by reason 
of the failure to place the rules before 
the Houses of Legislature were violated, 


we are of the view that sub-section. (5) 


of. Section 26 having regard to the pur- 
poses for which it is made, and mn the 


context in which it occurs, cannot- be 
regarded as mandatory, (Emphasis sup- 
plied). The rules have been in operation 
since the year 1941 and by virtue of Sec- 
tion 64 of the Gujarat Act 20 of 1964 
they continue to remain in operation. 
25. In D K. Krishnan v. Secretary, 
Regional Transport Authority, Chittoor 
(AIR 1956 Andhra 129) where the validity 
of Rule 184-4 of the Madras Motor Vehi- 
cles Rules, 1940, made under the Motor 
Vehicles Act, 1939 empowering the Re- 
gional Transport Authority to delegate its 
functions to the Secretary was challenged 
on the ground that it was not laid before 
the Legislature of the Madras State as 
required by Section 133(3) of the Act 
which provided that the rules shall be 
laid for not less than fourteen days be- 
fore the Legislature as soon as possible 


after they are made and shall be subject 


to modification as Parliament or |. such 
Legislature may make during the session 
in which they are so laid, Subba Rao, J. 
(as he then was) after an exhaustive re« 
view of the case law and the text books 
on constitutional law by eminent jurists 
repelled the contention observing as 
follows (at p. 137):— 

“The aforesaid discussion in the text 
books and the case law indicate the vari- 
ous methods adopted by the Parliamenf 
or legislature to control delegated legis- 
lation, That control is sought to be effect- 


ed by directing the rules or regulations 


made by be delegated authority to be 
laid before the Parliament. 


Where the statute makes the laying of 
the rules before Parliament a condition 
precedent or the resolution of the Par- 
liament a condition subsequent, there is 
no difficulty as in the former case, the 
rule has no legal force at all till the con- 
dition precedent is complied with and in 
the latter case, it ceases to have force 
from the date of non-compliance with 
the condition subsequent, 


Nor can there be any difficulty in a 
case where the Parliament or the Legis- 
lature, as the case may be, specifically 
prescribes the legal effect of non-com~ 
pliance with that condition. But more 
important question arises when the Par- 
liament directs the laying of the rules 
before the Parliament without providing 
for the consequences of non-compliance 
with the rule. 


Ingthe case of a statute directing rules 
to be’ laid before the Parliament or the 
Legislature without any condition at- 
tached, the rule is only directory. Though 


= 
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the statute says that the rules shall be 
laid before the Parliament as the previ- 
sion in the statute is conceived in puolic 
interests, the dereliction of the duty by 
the Minister or other officer concerned 
in not following the procedure 
not be made to affect the members of th 
public govarned by the rules. 


It may be asked and legitimately too 
that when -the Parliament to keep its 
control over delegated legislation directs 
that the rule shall be laid before the 
Parliament and if that rule is constraed 
as directory, the object itself would be 
defeated. But the Parliament or the 
Legislature, as the case may be if they 
intended to make that rule mandatcry, 
‘they would have clearly mentioned the 
legal consequences of its non-compliance 
as they have done in other cases. 

This rule Ge the one contained in Sc- 
tion 133 (3) ) therefore, is not made eit er 
a condition precedent or a condition 
subsequent to the coming into force of 
rules. It does. not provide for any afirma- 
trve resolution, The rule continues to be 
in force till it is modified by the Parka- 
ment, 


If sub-section (3) is only directory, in 
view of the opinion expressed by us, it is 
ciear from e fair reading of the words 
used in the section that the rules mede 
‘under the section came into effect im- 
‘mediately they were published and they 
continued to be in force because it is mot 
suggested that they were modified by 
the Legislature. We, therefore, hold that 
the rule in question is valid.” 


26. In State v. Karna, 1973 Raj LW 
487: (1973 Cri LJ 1871) where the very 
question with which we are concern2d 
in the present case cropped up is con~ 
nection with the Rajasthan Foodgrains 
(Restrictions on Border Movement) Cr- 
der, 1959, a bench of Rajasthan High 
Court said as follows (at p. 1872 of Cri. 
L. J.):-— 


“It is important to note that laying the 
Order before both the Houses of Parlia- 
ment is not a condition precedent for 
bringing intg force the Order, All that 
sub-section (6) provides is that every 
Order made under S, 3ofthe Essential 
Commodities Act by the Central Gow- 
ernment or by any officer or authori-y 
of the Central Government shall he 
laid before both the Houses of Pam 
liament as soon as after it is mad. 
It is significant that the 
valid and effective from the date it is 
duly promulgated. Even the limit er 


shauld ` 
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period within which it must be placed 
before the Parliament.has not been speci- 
fied. It is, therefore, not possible tg hold 
that sub-saction (6) of Section 3 of the 
Essential Commodities Act is mandatory. 
If the Legislature intended that in order 
to provide an adequate safeguard it was 
necessary to make the. said provision 
mandatory it could have done so in ex- 
press words, We are, therefore, .of the 
opinion that the Order cannot be | consi- 
dered as invalid merely because the 
State was not able to put on record 
proof of the fact that the Order was laid 
before both the Houses of Parliament.” 


27. In Mathura Prasad Yadava v, In- 
spector General. Rly. Protection Force, 
Railway Board, New Delhi 1974 MPLJ 
373: (1974 Lab IC 1177) where it was 
contended that Regulation 14 of the Rail- 
way Protection Force Regulations, 1966 
made undar Section 21 of the Railway 
Frotection Force Act (23 of 1957) was in- 
valid as it was not laid before both 
Houses of Pailiament as required by 
sub-section (3) of Section 21 of the Act, 
it was held (at pp. 1181-1182 of Lab IC): 


“What then is the consequences of fai- 
lure to lay the regulation? ......... A cor- 
rect construction of any particular lay- 
ing clause depends upon its own terms. 
DH a laying clause defers the coming into - 
force of the rules until they are laid, the 
rules do not come into force before lay- 
ing and the requirement of laying is 
obligatory to make the rule operative, So 
the requir>ment of laying in a laying 
clause which requires an affirmative 
procedure will be held to be mandatory 
for making the rules operative, because, 
în such cases the rules do not come into 
force until they are approved, whether 


with or without modification by Parlia- 


ment. But in case of a laying clause 
which requires a negative procedure, the 
coming into force of the rules is not de- 
ferred and the rules come into force 
immediatery they are made. The effect. of 
alaying clause of this variety is that the 
rulés continue subject to any modifica- 
cation that Parliament may choose to 
make when they are laid; but the rules 
remain operative until they are so modi- 
fied. Laying clauses requiring a negative 
procedure are, therefore, construed as 
directory. The matter is put beyond con- 
troversy by the decision of the Supreme 
Court in Jan Mohd. v, State of Gujarat 
(AIR 1966 SC 385)- (supra). Our conclu- 
sion, therefore, is that the laying require- 
ment enazted in Section 21(3) of the 
Act is meraly directory. It logically fol- 
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lows that failure to lay ‘Regulation 14 
has no effect on its validity and it. conti- 
nues ‘to be effective and operative from 
the date it was made.” ` 

28. -Relving on the decision in D. K. 
Krishnan v. Secretary Regional Trans- 
port Authority, Chittoor (AIR 1956 
Andhra 129) (supra), Grover J. speaking 
tor the beneh in Krishna Khanna v. 
State of Punjab (AIR 1962 Punj 32) said 
that sub-sætion (6) of Section 3 of the 
Essential Commodities Act, 
merely of a directory nature and its non- 
compliance did not render the Punjab 
Coal Control. Order, 1955 invalid or void. 


29. Metcalfe v. Cox (1895 A.C. 328) 
(HL) where the Commissioners (charged 
with the duty of making provisions for 
improving the administration of the 
Scottish Universities) assuming to act 
under powers of section 16 of the Univer- 
sities (Scotland) Act, 1889 executed an 
instrument in writing declaring that they 
bad affiliated and did thereby affiliate the 
University College of Dundee to.and make 
it form part of the University of St. An- 
drews which was treated as an ordinance 
- and held to be invalid’ on the ground that 
it had not been laid before Parliament 
is not helpful tc the appellants, as the de- 
cision in that case turned upon the con- 
struction of the language of S. 20 of 
" the said Ait which provided that all ordi- 
nances made by the Commissioners are 
to be published in the Edinburgh Gazette, 
laid before Parliament and submitted to 
` Her Majesty, the Queen for approval and 
mosuch ordinance shall be effectual until 
it shall have been so published, laid be- 
fore Parliament and approved by Her 
Majesty in Council, , 


30. The decision of this Court in 
Narendra Kumar v. Union of India (1960) 
2 SCR 375: (AIR 1960 SC 430) on which 
counsel for the appellants have heavily 
leaned is clearly distinguishable. In that 
ease, the Non-ferrous Metal Control Or- 
der, 1958 was held to be invalid essen- 
: tially on the ground that the principles 
specified by the Central Government in 
accordanee with clause 4 of the Order 
were not published either on April 2, 
1958 on which the order was published 
in the Government Gazette or any other 
date. It would be noticed that while con- 
sidering the effect of non-publication of 
the aforesaid principles which formed an 
integral part of the order by which alone 
the Central Government could regulate 
the distribution and supply of the essen- 
tial commodities, it was only incidentally 
that a mention was made by the Court to 
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1955 was- 


A.I. R. 


the effect that the principles had not 
been laid before: both Houses of Parlia- 
ment, 


31. Likewise the decisions of this 
Court in Express Newspapers (Pvt.) Ltd. 
v. Union of India (1959 SCR 12: AIR 
1958 SC 578) and in re: The Kerala Edu- 
cation Bill, 1957 (1959 SCR 995 : AIR 
1958 SC $56) are also not helpful to the 
appellants. The point involved in the 
present case was not directly in issue in 
those cases and the observations made 
therein abou; laying were merely inci- 
dental. 


32. From the foregoing discussion, it 
inevitably follows that the Legislature 
never intended that non-compliance with 
the requirement of laying as envisaged 
by sub-section (6) of Section 3 of the Act 
should render the order void. Conse- 
quently non-laying of the aforesaid noti- 
fication fixing the maximum selling 
prices of various categories of iron andj 
steel including the commodity in question 
before both Houses of Parliament cannot 
result in nullification of the notification. 
Accordingly, we answer the aforesaid 
question in the negative. In view of this 
answer, it is not necessary, to deal with 
the other contention raised by the respon- 
dent to the effect that the aforesaid noti- 
fication being of a subsidiary character, 
it was not necessary to lay it before both 
Houses of Parliament to make it valid. 

33. In the result, the appeal fails and 
is dismissed, 

Appeal dismissed. 
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- in bulk liter or in instalments the size 


Ge Bottles, pints, or ` 
Nips) and mode of payment ‘(cash or 
credit or part ‘payment) and ‘the prices, 
are the matters which are decided by 
the petitioner and his purchasers and 
there is no law or rulé restricting the 
volition or liberty of the SE in 
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UNTWALIA, .J.:—— The respondent- 
company in this appeal by special leave 
has a Distillery and Brewery at Jammu. 
It maintains wholesale depots at veri- 
ous places in the State of Punjab, 
the main depot being at Ludhiana. As 
a whole-seller it supplied Indian mede 
foreign liquor to permit holders on 
the permits issued by the respect.ve 
Excise and Taxation Officers, the com- 
petent authorities under the Punjab Ex- 
cise Act and the Rules framed there- 
under. Sales tax under the Punjab 
General Sales Tax Act, 1948 was im- 
posed in respect of the sales aforesaid 
by an order of assessment dated the 
30th November, 1972, The respondent, 
thereupon, filed a writ petition in the 
High Court for quashing of the said 
order and to restrain the appellants 
from recovering the amount of Rupees 
46,396.22 paise from the petitioner. The 
main ground of attack on the imposi- 
tion of sales tax was that the alleged 
sales were not sales in the eye of lew 
as the respondent had no volition in 
the distribution of liquor which was 
received from ‘the manufacturing ccn- 
cern at Jammu. The prices were fixed 
by the competent authorities and tne 
respondent had to charge the fixed 
price from its retailers holding L-2, L-4, 
L-5 and L-10 licences, The respon- 
dent-company holds L-1 licence’ which 
is meant for whole-sale dealers. Tne 
State contested the application and in 
its counter asserted that the excBe 
trade like many other trades, or ev2n 
more, had to be regulated amd con- 
trolled by various Rules and Regula- 
tions and in spite of all the restrictions 
placed thereby an area was still 
where the whole-seller and the retzil 
purchaser had to arrive at an agre2- 
ment by their volition, According to 
the case of the appellants.. 


_ “the quality and brand of Foreign 
Liquor, lifting of the specified .quantiry 


left . 


2 Following a Division Bench, ‘deci- 
sion of the Punjab and Haryana High 
Court in Jagajit Distilling and Allied 
Industries Ltd, v. The’ State, 28. STC 
709: (1972 Tax LR 1691) a learned single 
Judge of that Court allowed the writ 
application and quashed the assessment 
order. A Letters Patent appeal from 
the said order was dismissed in limine. 
Hence this appeal. 


3. This case, in our opinion, is squa- 
rely covered by a recent decision 
of this Court delivered by a Bench of 
seven Judges in M/s. Vishnu Agencies 
(Pvt.) Ltd. v. Commercial Tax Officer, 
(1978) 2 SCR 433: (AIR 1978 SC 449). 
The High Court in the case of Jagajit 
Distilling and Allied Industries Lid. 
(supra) had mainly relied. upon two 
decisions of this Court to hold that” 
the transactions im that case were not 
sales. The said decisions are M/s. New 
India Sugar Mills Ltd. v. Commr, of 
Sales Tax Bihar, 14 STC 316: (1963) 
Supp 2 SCR 459: (AIR 1963 SC 1207) 
and Chhittar Mal Narain Das v. Commr. 
of Sales Tax, U. P. 26 STC 344: (1971) 1 
SCR 671: (AIR 1970 SC 2000). In the 
case of Vishnu Agencies (supra) the 
former case was considered in paras 36 
to 39 of AIR volume at pages 463-464 
and it was held that the view .express~ 
ed in the majority. judgment was not 
good law and the one contained in the 
minority judgment was approved. 


Chhittar Mal’s case was also consider- 


ed in paragraphs 44-45 at page 467 and 
it was distinguished on the ground 
that the said decision “can be. justified 
only on the view that clduse 3 of the 
Wheat Procurement Order = envisages 
compulsory acquisition of wheat by 
the State Government from the licensed 
dealer.” But then the criticism in that 
case of the Full Bench decision of. the 
Allahabad. High Court in Commr. Sales- 
tax, U. P. v. Ram Bilas Ram Gopal, 
AIR 1970 All 518 “which held while 
construing clause 3 that so long as 
there was freedom to bargain in some 
areas the transaction could amount to 
a sale though effected under compul- 
sion of a Statute” was mot endorsed.. 
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It is, therefore, plain that to that ex- 
tent Chittar Mal’s case is also not good 
law. The decision of the High Court in 
Jagajit’s case, (1972 Tax LR 1611) 
(Punj & Har) is no longer good law. 
4, We have examined the various 
relevant provisions of the Punjab Ex- 
cise Act and the Rules framed there- 
under. We find that an area of agree- 
ment sufficient enough for the parties 
to cover by their volition to bring the 
transactions in question within the am- 
bit of sales was left in the field. Broad- 
ly speaking the stand taken on behalf 
of the appellants in their counter was 
correct, except that in regard to the 
fixation of price we assume im favour 
of the respondent-company that the 
price had been fixed, as usually it is so 
in the excise trade, Even so the deci- 
sion of this Court in Vishnu Agencies 
(AIR 1978 SC 449) (Supra) and the 
various other previous decisions review- 
ed therein justifies in law the imposi- 


tion of sales tax by the impugned order’ 


in question. 


5. Mr Lal Narayan Sinha tried to 
distinguish the decision in Vishnu Agen- 
cies, (AIR 1978 SC 449) (supra) by 
pointing out that sales-tax for the 
period in question was imposed by the 
Punjab General Sales Tax (Amendment 
and: Validation) Ordinance, 1972 which 
was promulgated on the 15th Novem- 
ber. 1972 with retrospective effect. The 
` respondent-company, counsel submitted, 
cannot be said to have entered into 
the trade and carried it on during this 
period by a volition as it did not know 
that sales-tax would be chargeable for 
this period and, therefore, it had not 


realised sales-tax from its customers. - 


He drew our attention to paragraph 33 
of the judgment of this Court in Vishnu 
Agencies at p. 461. In our opinion the 
argument of the learned counsel is not 
sound and for two reasons. Firstly, it is 
well seitled and it was not disputed 
that sales-tax could be imposed retro- 
spectively. That being so the respon- 
dent-company will be deemed: to have 
entered the trade and carried it on on 
the basis that it would be liable to 
pay sales-tax. Secondly, even assuming 
it was not so, what has been pointed 
out in the beginning of para. 33 as a 
primary fact of willingness to trade 
in the commodity strictly on the terms 
of Control Orders is only one of the 
reasons which led to the decision that 
an area of agreement between the par- 
ties was left to their consensus, In. our 


Union of India v K. G. Khosia & Co, 


AIR 


opinion such a part of the area as the 
one hinted at is not very important 
and does not form the whole and sole 
basis of the conclusions arrived at in 
the case of Vishnu Agencies, Even as- 
suming in favour of the respondent- 
company that it did not carry on the 
trade thinking that it would be liable 
to pay sales-tax, the area of consen- 
suality still left in the field for the 
purpose of agreeing to the final terms 
of the transactions between the com- 
pany and its retail dealers was quite 
sufficient for the application of the ratio 
of Vishnu Agencies, Having considered 
all that was submitted on behalf of 
the respondent-company we find that 
there is no escape from the conclusion 
in this case that the transactions in 
question were sales exigible to sales- 
tax. 


6. For the reasons stated above, we 
allow this appeal with costs in this 
Court. only. The judgment and order 
of the High Court are set aside. 

~ Appeal allowed. 
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Central Sales Tax Act (74 of 1956), 
Ss. 3 (a) and 9 — Inter-State sale or 
intra-State sale — Levy and collection 
of tax in case of inter-State sale. 


It is only if a sale occasions the move- 
ment of goods from one State to another 
that it can be deemed to have taken 
place in the course of inter-State trade 
or commerce within the meaning of Sec- 
tion 3 (a) of the Act. (Para 12) 

But it is not true to say that for the 
purposes of Section 3 (a) of the Act jt is 
necessary that the contract of sale must 
itself provide for and cause the move- 
ment of goods or that the movement of 
goods must be occasioned specifically in 
accordance with the terms of the con- 
tract of sale. (Para 15) 


In order that a sale may be regarded 
as an inter-State sale, it is immaterial 
whether the property in the goods passes 
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in one State or another, The question as 
regards the nature of the sale, that is, 
whether it is an inter-State sale or an 
intra-State sale, -does not depend upon 
the circumstances as to. in which State 
the property in the goods passes, It may 
pass in either State and yet the sale zan 
be an inter-State sale. (Para 18) 

Where contracts of sale were entered 
into and finalised by the assessee ccm- 
pany at its head office in New Delhi end 
goods according to specifications were 
manufactured by its factory at Farida- 
bad in Haryana and then they were 


despatched to the head office for ccm- 


pleting the contracts, 


Held that the High Court was right in 
holding that the sales in question are 
inter-State sales and that the turnover 
of sales was assessable to sales tax wn- 
der the Central Sales Tax Act, 1956 at 
the instance of the Sales Tax Authorities 
at Faridabad. The amount of tax which 
the assessee had wrongly paid to be 
Sales Tax Authorities at Delhi on ech 
inter-State sales from 1-4-1961 to 30-9- 
1965 shall have to be transferred by the 
Sales Tax Authorities at Delhi to the 
Sales Tax Authorities at Faridabad, as 
directed by the High Court. AIR 1870 
SC 1281, Dist. Case law Ref, 1972 Tax LR 
1898 (Delhi), Affirmed. (Paras 14, 19) 

Anno: AIR Manual (2nd Edn.) Centz-al 
Sales Tax Act, S. 3 N. 1; S. 9 N, 1. 
Cases Referred: Chronological Pa=as 
AIR 1975 SC 887: (1975) 3 SCR 7&7: 

1975 Tax LR 1513 


AIR 1971 SC 477: (1971) 2 SCR 849 17 
AIR 1970 SC 1281: (1970) 3 SCR 862 16 
AIR 1966 SC 563: (1966) 2 SCR 190 15 
AIR 1966 SC 1216: (1966) 3 SCR 352 15 
ATR 1963 SC 548: (1963) 3 SCR 792 15 
AIR 1963 SC 980: (1963) 3 SCR 777 15 
AIR 1961 SC 65: (1961) 1 SCR 379 15 


Mr. E, C. Agarwala, Advocate for R. N. 
Sachthey, Advocate, for Appellants; Mr. 
Lal Narain Sinha, Sr. Advocate (M's. 
K. K, Jain, S. K. Gupta, Pramod Dayal 
and Bishamber Làl, Advocates, with him), 
(for No. 1) and M/s. Rameshwar Dial, 
Adarsh Fial- -and A D. Mathur, 
cates (for Nos. 2-3), for Respondents. 


CHANDRACHUD, C. J.:— This appeal 
by certificate raises an interesting con- 
troversy between the sales tax auth>- 
rities in the Union Territory of Delhi 
and those in Haryana, the question be- 
ing as to which of the two authorities 
can assess respondent 1 to sales tax. Ome 
of the reliefs sought by respondent 1 is 
that until the sales tax authorities Jf 
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the two territories settle their differ- 
ences, no sales tax should be levied or 
recovered from it since, it does not know 
to whom to pay the tax, This contro- 
versy arises on the following facts. 


2.. Respondent 1 is a private limited 
company called K. G. Khosla & Co (P.) 
Ltd., having its head office in the Union 
Territory of Delhi at 1, Deshbandhu 
Gupta Road, New Delhi. The company 
carries on business in Air Compressors 
and garage equipment which it manufac- 
tures in its factory at Faridabad, which 
was formerly in the State of Punjab and 
is now a part of the State of Haryana. 


3. For the purposes of Sales. tax, res- 
pondent 1 is registered as a dealer both 
in the Union Territory of Delhi and in 
the State of Haryana, It filed returns of 
sales tax with the Sales Tax Authorities 
in Delhi since, according to it, the sale 
of goods manufactured in the factory at 
Faridabad was being effected from Delhi 
by its head office. The sales tax wag be- 
ing paid by the company under the 
Bengal Finance (Sales Tax) Act, 1941 as 


extended to Delhi, on the basis that the. 


sales effected by the company were 
intra-State sales within the territory of 
Delhi, On November 24, 1965, however, 
the Sales Tax Assessing Authority at 
Gurgaon, which was then in the State of 
Punjab but which subsequently became 
a part of the State of Haryana, sent. a 
notice to the company under Sections 11 
and i4ofthe East Punjab. General Sales 
Tax Act, 1948 and Rule 33 made there- 
under that, in respect of the period com- 
mencing on April 1, 1961 and ending 
with the year 1964-65, the sales made 
by the company were liable to .assess- 
ment in Haryana, On March 18, 1968 an 
assessment was made by the Assessing 
Authority at Faridabad on the basis that 
the sales effected by the company were 
inter-State sales liable to be assessed to 
sales tax under the Central Sales Tax 
Act, 74 of 1956, An appeal against 
order of assessment is said to be pending. 


4. In the meanwhile, on February 14, 
1966, the company filed’a writ petition 
before the Punjab High Court Circuit 
Bench at Delhi which, after the reorga- 
nisation of States, was dealt with by the 
Delhi High Court. The Chief Commis- 
sioner of the Union Territory of Delhi 
and the Assessing Authority of the ter- 
ritory were impleaded as respondents 1 
and 2 to the writ petition. Respondent 3 


was the State of Punjab and respondent | , ~- 
4 the Assessing Authority at Gurgaon, 7. "7 


f 


- 


the ° 
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Respondent 3 was later 
the State of Haryana. 


substituted by 


a. The company contended by its 
writ petition that except the manufac- 
turing of goods at the Faridabad factory, 
all of its activities, including those of 
booking of orders, sales, despatching of 
goods, billing and receiving of sale price 
were being done by and through the 
head office in Delhi and that no sales 
were effected by or from the factory. 
Since, however, both the Sales Tax Au- 
thorities, namely, at. Delhi and Haryana, 
were demanding payment of sales tax on 
_the same sale transactions, the company 
prayed by its writ petition that the High 
Court do resolve the controversy between 
the Sales Tax Authorities of the two 
States and decide the question of their 
respective jurisdiction to assess its turn- 
over. 


6. The State of Haryana contended 
by it counter-affidavit to the writ peti- 
tion that the goods were manufactured 
by the company at Faridabad in pursu- 
ance of contracts of sale with outside 
purchasers, that those goods were ap- 
propriated to the various contracts of 
sale in the State of Haryana and that 
the movement of the goods from Farida- 
bad to Delhi and onwards was caused as 
a necessary incident of the contracts of 
Sale made by the company. The sales, 
according to the State of Haryana had 
taken place at Faridabad during the 
course of inter-State trade. 


T. The Union of India, on the other 
hand, contended that the goods were 
brought from Faridabad to Delhi and 
were thereafter sold by the company to 
the various purchasers outside Delhi. 
These sales according to the Union of 
India, were governed by the Bengal 
Fimance (Sales Tax) Act, 1941 as ex- 
tended to Delhi, their situs being the 
Union Territory of Delhi. 


8. The Delhi High Court by its judg- 
ment dated August 2, 1971 allowed the 
writ petition and granted a declaration 
that the sales effected by respondent 1 
which fell under Section 3 (a) of the 
Central Sales Tax Act, 1956 were liable 
to be assessed to inter-State sales tax 
by the Sales Tax Authorities at Farida- 
bad since those sales caused the move- 
ment of goods from Faridabad to Delhi. 
The High Court added that the writ pe- 
tition was confined to the goods manu- 
factured at Faridabad in pursuance of 
pre-existing contracts of sales and there- 
fore, its judgment would have no appli-= 
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cation to the local sales effected by res- 
pondent 1 at Delhi. In the result, the 
High Court passed an order directing 
that the amount of tax which respon- 
dent 1 had wrongly paid to the sales 
tax authorities at Delhi on the inter- 
State sales between 1-4-1961 to 30-9-1965 
be transferred by the Sales Tax Autho- 
rities at Delhi to the Sales Tax Autho- 
rities at Faridabad. The High Court has 
granted a certificate of fitness to the 
Union of India to file an appeal to this 
Court under Article 133 (1) (b) of the 
Constitution, ; 


9. The question which arises for de- 


cision is whether the sales made by res- 


pondent 1 were made at Faridabad in 
the course of inter-State trade as con- 
tended by the State of Haryana or whe- 
ther they are intra-State sales effected 
within the Union Territory of Delhi as 
contended by the appellant, the Union 
of India, The answer to this question 
would depend upon the course and na- 
ture of transactions in relation to which 
the movement of goods was caused from 
Faridabad to Delhi and the terms of 
the contracts of sales which caused that 
movement. But before adverting to those 
aspects of the matter, it would be neces- 
sary to motice the relevant provisions of 
the Central Sales Tax Act 74 of 1956 
(“the Act”). 


10. Section 3 of the Act provides as 


' follows: 


“3. When is a sale or purchase of 
goods said to take place in the course of 
inter-State trade or commerce— A sale 
or purchase of goods shall be deemed to 
take place in the course of inter-State 
trade or commerce if the sale or pur- 
chase-— 

(a) occasions the movement of goods 
from one State to another: or 


(b) is effected by a transfer of docu~ 
ments of title to the goods during their 
movement from one State to another.” 
There are two Explanations to the Sec- 
tion but they have no bearing on the 
appeal. 


11. Section 9 (1) of the Act provides 
as follows: 


"0. Levy and collection of tax and 
penalties: (1) The tax payable by any 
dealer under this Act on sales of goods 
effected by him in the course of inter- 
State trade or commerce, whether such 
sales fall within clause (a) or clause (bř 
of Section 3, shail be levied by the Gov- 
ernment of India and the tax so levied 
shall be collected by that Government 
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in accordance with the provisions of swb- 
section (2), in the State from which ihe 
movement of the goods commenced.” 


There is a proviso to Section 9 (i) to 
which it is unnecessary to refer since it 
has no application. 


12. In the light of these provisions, 
what has to be considered is whether the 
sales effected by respondent 1 occasien- 
ed the movement of goods from ce 
State to another State, which on «he 
facts of the instant case would mean, 
from the State of Haryana to the Union 
Territory of Delhi. It is only if a sale 
occasions the movement of goods from 
one State to another that it can be 
deemed to have taken place in the cousse 
of inter-State trade or commerce within 
the meaning of Section 3 (a) of the Act. 
Clause (b) of Section 3 is not relevent 
for our purpose. 


13. The course and manner of its 
- business have been set out by respcn- 
dent 1 in paragraphs 3 and 27 of the 
writ petition in the following terms: 


*3. Orders for the supply of gocds 
from various parties are received by the 
petitioner’s company at its head office 
in Delhi, The head office draws out a 
production programme and advises the 
factory to manufacture the goods in ac- 
cordance therewith. After the goods are 
so manufactured in the factory, ‘the 
goods are collected by the head off.ce 
and brought to its head office in Delhi, 
From its head office the goods are des- 
patched to various customers wheter 
outside Delhi or in Delhi, The price of 
goods is also received atthe head office. 
In short, the position-is that excepting 
the manufacture of goods at the factory, 
all other activities including that of 
booking of orders, sales, despatching 
and billing and receiving of sale price 
are being carried out from the head office 
in Delhi.” 


"27. The goods manufactured in tae 
factory are future goods within tne 
meaning of the Sale of Goods Act and 
the dispute does not relate to any ready 
go ods.” 


14. It is clear from these avermenés 
that goods were manufactured by res- 
pondent 1-in its factory at Faridabad, 
Haryana, in pursuance of specific orde-s 
received by its head office at Delhi. The 
contracts of sales were made at Delhi 
and in pursuance of those contracts, 
goods were manufactured at Faridabed 
according to specifications mentioned n 
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the contracts. This, therefore, is not that 
type of case in which goods are manu- 
factured. in the general course of busi- 
ness for being sold as and when offers 
are received by the manufacturer for 
their purchase, Contracts of sales were 
case at Delhi 
and specific goods were manufactured 
at Faridabad in pursuance of those con- 
tracts. Those were ‘future goods’ within 
the meaning of Section 2 (6) of the Sale| ` 
of Goods Act, 1930, After the goods were 
manufactured to agreed specifications, 
they were despatched to the head office 
at Delhi for being forwarded to the res- 
pective customers at whose instance and 
pursuant to the contracts with whom the 
goods were ‘manufactured, The goods 
could as well have been despatched to 
the respective customers directly from 
the factory but they were sent in the 
first instance to Delhi as a matter of con- 
venience, since there are better godown 
and rail. facilities at Delhi as compared 
with Faridabad. The despatch of the 
goods to Delhi was but a convenient 
mode of securing the. performance of 
contracts made at Delhi. Goods conform- 
ing to agreed specifications having been 
manufactured at Faridabad, the contracts 
of sale could be performed by respon- 
dent 1 only by the movement of the 
goods from Faridabad with the intention 
of delivering them to the purchasers. 
Thus, the movement of goods was occa- 
sioned from Faridabad to Delhi as a re- 
sult or incident of the contracts of sale 
made in Delhi. 


15. It is true that in the instamt case 
the contracts of sales did not require. or 
provide that goods. should be moved 
from Faridabad to Delhi. But it is not 
true to say that for the purposes of Sec-j - 
tion 3 (a) of the Act it is necessary that 
the contract of sale must itself. provide 
for and cause the movement of goods or 
that the movement of goods must bel | 
occasioned specifically in accordance with 
the terms of the contract of sale, The 
true position in law is as stated in Tata 
Iron and Steel Co, Ltd., Bombay. v. S. R. 
Sarkar, (1961) 1 SCR 379 : (AIR 1961 SC 
65) wherein Shah, J. speaking for the 
majority observed that clauses (a) and 
(b) of Section 3 of the Act are mutually 
exclusive and that Section 3 (a) covers 
sales in which the movement of goods 
from one State to another ‘is the result 
of a covenant or incident of the contract 


of sale, and property in the goods passes 
in either State’, (at D 391 of SCR): (at 


~ 
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p. 72 of AIR). Sarkar, J. speaking for 
himself and on behalf of Das Gupta, J. 
agreed with the majority that clauses (a) 
and (bi of Section 3 are mutually ex- 
clusive but differed from it and held 
that ‘a sale can occasion the movement 
of the goods sold only. when the terms 
of the sale provide that the goods would 
be moved; in other words, a sale occa~ 
sions a movement of goods when the 
contract of sale so provides’ (at p. 407 
of SCR): (at p. 78 of AIR). The view of 
the majority was 
Court in the Cement Marketing Co. of 
India v. State of Mysore, (1963) 3 SCR 
777: (AIR 1963 SC 980), State Trading 
Corporation of India v. State of Mysore, 
(1963) 3 SCR 792: (AIR 1963 SC 548) and 
Singareni Collieries Co, v, Commissioner 
of Commercial Taxes, Hyderabad, (1966) 
2 SCR 190: (AIR 1966 SC 563). In K. G. 
Khosla & Co. v Deputy Commissioner 
of Commercial Taxes, (1966) 3 SCR 352: 
(AIR 1966 SC 1216), counsel for the Re~- 
venue invited the Court to reconsider 
the question but the Court declined to 
do so, In a recent decision of this Court 
in Oil India Ltd. v. The Superintendent 
of Taxes, (1975) 3 SCR 797: (AIR 1975 
SC 887) it was observed by Mathew, J. 
who spoke for the Court, that: 


(1) a sale which occasions movement 
of goods from one State to another is a 
sale in the course of inter-State trade, 
no matter in which State the property 
.in the goods passes; 


(2) it is not necessary that _ the sale 
must precede the inter-State movement 
in order that the sale may be deemed to 
haye occasioned such movement; and 


(3) it is also not necessary for a sale 
to be deemed to have taken place in 
the course of inter-State trade or com~ 
merce that the covenant regarding inter- 
State movement must be specified in the 
contract itself, It would be enough if 
the movement was in pursuance of and 
incidental ‘to the contract of sale (p. 801 
of SCR): (at p. 889 of AIR). The learn- 
ed Judge added that it was held in a 
number of cases by the Supreme Court 
that if the movement of goods from one 
State to another is the result of a cove- 
nant or an incident of the contract of 
sale, then the sale is an inter-State sale. 


16. The decision in Tata Engineering 
& Locomotive Co. Ltd, v. The Assistant 
Commr. of Commercial Taxes, (1970) 3 
SCR 862: (AIR 1970 SC 1281) on which 
the Union of India relies, proceeds on @ 
different consideration and is distin- 


approved by this 
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guishable. The appellant therein carried- 
on the business of manufacturing trucks 
in Jamshedpur in the State of Bihar. 
The sales office of the appellant in Bom- 
bay used to instruct the Jamshedpur 
factory to transfer stocks of vehicles to 
the stockyards in various States after 
taking into account the production sche- 
dule and requirements of customers in 
different States. The stocks available in 
the stockyards were distributed from 
time to time to dealers, The transfer 
of the vehicles from the factory to the 
various stockyards was a continuous 
process and was not related to the re- 
quirement of any particular customer. 
It was the stockyard in charge who ap- 
propriated the required number of vehi- 
cles to the contract of sale out of the 
stocks available with him. Until such 
appropriation of vehicles was made, it 
was open to the company to allot any 
vehicle to any purchaser or to trans- 
fer the vehicles from the stockyard in 
one State to a stockyard in another 
State, At page 870 of the report, a 
statement occurs in the judgment of 
Grover, J., that it was not possible to 
comprehend how in the above situation 
it could be held that “the movement 
of the vehicles from the works to the 
stockyards was occasioned by any co- 
venant or incident of the contract of 
sale.” This statement is relied upon by 
the Union of India in support of its 
contention that the contract of sale 
must itself provide for the movement 
of goods from one State to another, We 
are unable to read any such implica- 
tion in the observation cited above, At 
page 866 of. the report, after referring 
to certain decisions, the Court observ- 
ed that the principle admits of no 
doubt, according to the decisions of 
this Court, that the movement of goods 
“must be the result of a covenant or 
incident of the contract of sale.” 


- 17. This decision may be usefully 
contrasted with another decision be- 
tween the same parties, which is re- 


ported in State of Bihar v. Tata Engi- 
neering & Locomotive Co, Ltd., (1971) 2 
SCR 849:(AIR 1971 SC 477). In that case 
the turnover in dispute related to the 
sales made by the company to, its dea- 
lers of trucks for being sold in the 
territories assigned to them under the 


dealership agreements. Each dealer was 


assigned an exclusive territory and 
under the agreement between the dea- 
fers and the company, they had to 
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place their indents, pay the price of 
the goods to be purchased and obtained 
delivery orders from the. Bombay ef- 
fice of the company. In pursuance of 
such delivery orders trucks used | to 
be delivered in the State of Bihar to 
be taken over to the territories assigred 
to the dealers. Since under the terms 
of the contracts of sale the purchas=rs 
were required to remove the goods 
from the State of Bihar to other States 
no question arose in the case whether 


it was or was not necessary for sale 
to be regarded as an imter-State sale 
that the contract must itself provide 


for the movement of goods from me 
State to another, If a contract of sale 
contains a stipulation for such mcve- 
ment, the sale would, of course, be an 
inter-State sale, But it cam also be an 
inter-State sale, even if the contract of 
sale does not itself.provide for the 
movement of goods from one State to 
another but such movement is the 
result of a covenant in- the contraci of 
sale or is an incident of that contract. 


18. The decisions to which we Lave 
referred above show that in order hat 
a sale may be regarded as an inter- 
State sale, it is immaterial 
' [the property in the goods passes in one 
State or another. The question as re- 
gards the nature of the sale, that is, 
whether it is an inter-State sale or an 
intra-State sale, does not depend upon 
the circumstances as to in which State 


the property in the goods passes, It 


may pass in either State and yet 
sale can be an inter-State sale. 


19. The High Court was, there-ore, 
right in holding that the sales in ques- 
tion are inter-State sales amd that the 
turnover of sales is assessable to sales 
tax under the Central Sales Tax Act, 
1956 at the instance of the Sales Tax 
authorities at Faridabad. The amount 
of tax which respondent has wroagly 
paid to the Sales Tax authorities at 
Delhi on such inter-State sales "rom 
1-4-1961 to 30-9-1965 shall have to be 
transferred by the Sales Tax authori- 
ties at Delhi to the Sales Tax autho- 


the 


rities at Faridabad, as directed by the 


High Court. 


20. The appeal is accordingly dis- 
missed but there will be no order as 
to costs, 


| Appeal dismissed. 
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AIR 1979 SUPREME COURT 1165 
(From: Calcutta)* 


V, R. KRISHNA IYER AND P. S. 
KAILASAM AND A. D. KOSHAL, JJ. 


' Tarinikamal Pandit and others, Appel- 
lants v, Perfulla Kumar Chatterjee (dead) 
by L. Rs., Respondents. 


Civil Appeal No. 1626 of 1973, D/- 
16-1-1979 and 21-2-1979. 


(A) Civil P. C. (5 of 1908), S. 66, O. 21, 
R. 94 and Q. 40, R. 1 — Sale of property 
by Receiver — S, 66 does not apply. 


Section 66 refers to execution sales 
only and has no application to a sale 
held by a Receiver. (Para 16) 


S. 66 prohibits any person claiming 
that a purchase certified by the court 
in such manner as may be prescribed in 
favour of a person was made on behalf 
of the plaintiff. In order to invoke the 
prohibition it is necessary to establish 
that the person against whom the suit 
cannot be maintained is a person claim- 
ing title under a purchase certified by 
the court in such manner as may be 
prescribed, A certificate by the court for 
the purchase in the manner prescribed 
is therefore essential. The word ‘pre- 
scribed’ is defined under S, 2 (16) of the 
Civil Procedure Code as meaning pre- 
scribed by Rules. The provisions as. to. 
grant of a certificate by a court under a 
purchase is prescribed in O. 21, O. 21, 
Rr. 64to73 prescribe the procedure relat- 
ing to sale generally while Rr. 82 to 103 
prescribe the procedure relating to sale 
ofimmovable property. When the court 
makes an order confirming the sale un- 
der Order 21, Rule 92, the sale becomes 
absolute. After the sale becomes abso- 
lute under Rule 94 the court shall grant 
a certificate specifying the properties 
sold and the name of the person who at 
the time of the sale is declared to be 
the purchaser, Such certificate is requir- 
ed to bear the day and the date on which 
the sale became absolute. The certificate 
by the court referred to in S., 66 is a 
certificate under Order 21, Rule .94. The 
procedure envisaged for sale generally ` 
and sale of immovable property under 
Order 21 is sale by a public auction. 
Sale by a court through the Receiver 
appointed by court is not contemplated 
under those provisions. In a sale by a 
Receiver a certificate to the purchaser 


*(A.F.O.D. No. 209 of 1966, D/- 16-9- 
1971 (Cal).) 
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under Order 21, Rule 94, "Is not given 
_by the Court, Therefore, the prohibition 
under Section 66 cannot be invoked in 
the case of a sale by the Receiver. A 
Receiver is appointed under Order 40, 
“Rule 1, and a property can be sold by 
the Receiver on the directions of the 
court even by private negotiations. The 
requirement of Section 66 of the C. P. C. 
is a certificate by the court as prescribed. 

(Para 16) 

Anno: AIR Comm, C.P.C. (9th Edn.), 
S. 66 N. 2; O, 21 R. 94 N. 2: O. 40 R. 1 
N. 22. 

(B) Constitution of India, Art. 133 — 
New point — Point raised a pure ques- 
tion of law not involving any investiga- 
tion of facts — Point was permitted to 
be raised. (Para 15) 

Anno: AIR Comm, Const. of India (2nd 
Edn.), Art. 133 N, 23. 

Cases Referred: Chronological Paras 
AIR 1976 SC 2450 15 
AIR 1974 SC 125: (1974) 2 SCR 188 15 
AIR 1959 SC 559: 1959 Supp (1) SCR 

i 15 
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AIR 1956 SC 346: 1956 SCR 72 15 
AIR 1951 SC 16: 1950 SCR 852: 1951 All 
LJ (SC) 8 15 
AIR 1940 PC 202: 1940 All LJ 772 16 
AIR 1937 PC-114 15 
AIR 1931 PC 79 15 


Mr, S. N. Andley, Sr. Advocate (M/s. 
K. C. Sharma, Prem Malhotra and Umma 
Datta Advocates with him), for Appel- 
lants; Mr. L. N. Sinha, Sr. Advocate 
(M/s, G. S. Chatterjee, D. N. Mukherjee 
‘and D P. Mukherjee, Advocates with 
him), for Respondents. 

KAILASAM, J. (16-1-1979):— This ap- 
peal is by plaintiff 1, legal representa- 
tives of plaintiff 2 and plaintiff 3 by cer- 
tificate granted by the High Court of 
Calcutta against its judgment dismissing 
the suit, ` 


3. The suit was filed by the plaintiffs 
for the declaration of each of the plain- 
“iffs’ title to the extent of 1/4th share 
each and in all 3/4th for all the plain- 
tiffs of the suit property and the pre- 
mises with the findings that the suit pro- 
perty and the premises were purchased 
in co-ownership awarding the plaintiffs 
and the defendants equal 1/4th share 
each in terms of the agreement dated 
2-4-1960 and for partition of the suit 
property. and premises jm equal 1/4th 
share each and for a decree of Rs. 45,000 
with further accruals by way of receipt 


of further rent till full realisation of 


the claim. In'the alternative a decree for 
accounts of the dissolved partnership on 
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declaration of dissolution of the same 
and partition of the suit property and 
premises in equal 1/4th share to each of 
the plaintiffs and the defendant by 
metes and bounds. 


%. The defendant in his written state- 
ment denied the claim of the plaintiff 
and contended that the suit property was 
never purchased in co-ownership or that 
the plaintiffs were entitled to 3/4th 
share, He contended that plaintiffs 2 and 
3 advanced Rs. 10,000 each as loan and 
that they had no claim to the property 
he having purchased the property in 
court auction as the absolute owner. 


. 4. The trial court decreed the suit. The 
defendant preferred an appeal to the 
High Court which accepted the appeal 
and dismissed the suit. 


a, The facts of the case may be 
Shortly stated. The suit property in Dar- 
jeeling belonged to one Harbhajan Singh 
Wasel. He executed a mortgage in fav- 
our of the Calcutta National Bank Ltd. 
The bank instituted a suit against Har- 
bhajan Singh Wasel for recovery of 
Rs. 1,82,403-11-3 and for enforcement of 
the mortgage, Pending suit the Calcutta 
National Bank was wound up amd the 
High Court of Calcutta passed a decree 
against Harbhajan Singh and appointed 
the Official Liquidator of the Calcutta 
National Bank as Receiver of the mort- 
gaged property including the suit pro- 
perties. On 5-9-1959 a final decree was 
passed directing the sale of the mortgag- 
ed property including the suit proporties 
at Darjeeling by public auction subject. 
to confirmation by the Court. 


6. The defendant Prafulla Kumar 
Chattarjee was interested in buying the 
property in Darjeeling. He was nego- 
tiating with the Receiver for the pur- 
chase of Darjeeling properties. On 10-6- 
1959 he received a letter from D N. 
Mukerjee Advocate advising him to give 
an offer to the Receiver and on 22-6- 
59 the defendant obtained an engineer- 
ing estimate and made an offer to the 
Receiver to purchase the property for 
Rs, 32,000. On 20-11-59 an advertise- 
ment appeared in the newspaper by 
P.W. 1, K, K. Kshetry, Solicitor of the 
bank, for auction of the suit property. 
The property was auctioned on 15th De- 
cember, 1959 and the defendant offered 
the highest bid for Rs. 30,000. On the 
same day the defendant deposited Ru- 
pees 7,500. While the sale was awaiting 
confirmation by the High Court a higher 
offer was made by one Baidyanath Garai 
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and thereupon the defendant ` offered 
Rs. 40,000 which was accepted by the 
court and the sale in favour of the de- 
fendant was confirmed by the High 
Court for a sum of Rs. 40,000 on 19-1- 


1960, The defendant deposited a sum f` 


Rs. 2,500 in addition to Rs. 7,500 that 
had already been deposited, The defen- 
dant was granted three months’ time 
for depositing the balance sum of Ru- 
pees 30,000. The defendant did not have 
funds to pay the balance of Rs. 30,000 
and had to raise the amount, 


T. -On 2-4-1960 an agreement was 
entered into between the three plaintifis 
and the defendant. The 
plaintiffs is mainly based on this agree- 
` ment P-45 dated 2-4-60. The agreement 
is signed by the three plaintiffs as well 
as by the defendant, According to the 
recital in the agreement the parties. after 
learning from the notification in "be 
newspaper of the sale of the suit po: 
perty agreed between themselves to 
call the bid jointly in -co-ownership in 
the name of the defendant and that in 
pursuance of the agreement-the def2n- 
dant was deputed to call the bid. “he 
agreement further states that according- 
ly the defendant was sent to Calcrtta 
and he bid at the auction which was 
finally knocked down on 19-1-60 for a 
sum of Rs. 40,000 in the name of the 
defendant, The agreement also proviijed 
that the plaintiffs and the defendant 
would be entitled to equal shares in the 
property. Another term of the agree- 
ment provided that the conveyance shall 
be drawn in the joint names of the par- 
ties by obtaining leave from the Eigh . 
Court. 


8. On 7-4-60- the defendant executed 
two receipts Exs. 22 and 22A in favour 


of the second and the third  plainciffs. 


respectively. It is recited in the receipt 
that the defendant received a sum of 
Rs. 10,000 as the share of the purchase 
price of the property sold in public auc- 
tion by the Official Liquidator in puzsu- 
ence of the agreement amongst th2m~ 
selves, Though the receipt was typed in 
Darjeeling on 7-4-60 the defendant sign- 
ed the receipt at Calcutta on 11-¢-60. 
In the meantime on 8-4-60 the defen- 
dant filed an application in the High 


Court of Calcutta praying that the -ime ` 


for completion of the sale be extended 
by ‘three months -from.19-4-60 and the 
conveyance be executed in favour of 
the three plaintiffs -arid .himself, ‘On 
11-4-60 a sum of Rs. 30,000: was paid 
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suit by the- 


to.M. R. Kshetry. The request for the 
conveyance to be made in favour of the. ` 
three plaintiffs and the defendant was 

given up and the court directed the exe- 
cution of the conveyance in favour of 
the defendant alone. On 17-6-60 a con-. 
veyance was executed by the Registrar ` 
of the High Court and the Receiver in 
favour of the defendant alone in pur- 
suance of the order of the court dated 
11-4-60. On 2-1-61 the plaintiffs ‘served . 
a notice on the defendant calling upon ` 
him to partition the property and deli- 
ver their shares and render accounts. On 
3-6-61 the plaint in the suit was filed. 


9. The plaintiffs apart from oral evi- 
dence very strongly rely on three docu- 
ments to prove that they are joint own- . 
ers and are entitled to 3/4th share in ` 
‘the suit property, The first document ‘is 
the agreement between the parties dated 
2-4-60, The second are two receipts 
dated 7-4-60 issued by the defendant in 
favour of plaintiffs 2 and 3. The third 
document is the application ‘filed by the 
defendant on 8-4-60 in the High Court 
praying that the conveyance may be 
effected in favour of the three plaintiffs ` 
and himself. The case for the plaintiffs. 
is that between 20th and 23rd Novem- 
ber, 1959 there was an advertisement in 
the mewspapers by the Official Receiver 
announcing the sale of the suit property. 
According to the plaintiffs. the three 
plaintiffs and the defendant mutually 
agreed to call the bid jointly in co- 
ownership in the name of the defendant 
and to purchase the property in equal 
shares contributing equally: the bid 
money and the other costs as might 
be incurred for the conveyance of the 
property. It was further agreed that the 
plaintiffs and defendant would have 
€qual share in the property. According 
to the plaintiffs in pursuance of the 
agreement the defendant was sent to 
Calcutta where he bid on 15-12-59 for 
Rs. 30,000 and the bid was confirmed by 
the High Court on 19-1-60 for a sum of 
Rs. 40,000. Out of the bid money: a sum 
of Rs. 7,500 was paid to the Receiver 
on 15-12-59 and a sum of Rs, 2,500 on 
19-1-60 and the balance of Rs, 30,000 on 
11-4-60. In the meantime it is stated that 
the plaintiffs and the defendant consi- 
dered it advisable to have the verbal 
agreement between them `. reduced to 
writing and thus the agreement dated 
2-4-60 came into existence. After the full 
bid money was paid, the plaintiffs and 
the defendant contributing: equally a 
deed of conveyance was executed on 
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17-6-60 and registered ‘at Darjeeling. 
According to the mutual agreement the 
parties were entitled ae co-sharers to 
enjoy and occupy the suit property in 
co-ownership and were also entitled to 
income from them, It was further agreed 
that the defendant would manage the 
joint property for the co-owners of the 
property and the defendant would rea- 
lise the rents for and on behalf of the 
parties with liability to pay the respec- 
tive shares to each of the plaintiffs. The 
defendant, on the other hand, submitted 
that he was trying to purchase the suit 
property from the previous owner Har- 
bhajan Singh by private negotiations be- 
fore the proceeding was started for auc- 
tion sale. The defendant’s efforts to pur- 
_ chase the property from the owner prov- 
ed abortive and he decided to purchase 
the suit property in the auction sale 
when the property was advertised for 
‘sale. As the defendant was not acquaint- 
ed with the ‘procedure of court’s sale 
` he approached the first plaintiff for legal 
- service and.the first plaintiff gave direc- 
tions as to how the defendant should 
- proceed. The defendant denied that he 
- was sent by the plaintiffs to Calcutta 
for calling the bid. According to him 
he went of his own accord, attended the 
public auction on 15-12-59 and offered 
Rs, 30,000 for purchasing the property 
and when the bid was accepted he paid 
Rs. 7,500 and- that money belonged to 
him alone, Eventually, the sale was con- 
firmed in favour of the defendant for 
Rs. 40,000 and he paid a sum of Rs. 2,500 
in court to make up Rs. 10,000 ie. one- 
fourth of the bid-amount all by him~« 
self. As the defendant had to pay the 
balance of. Rs. 30,000 and as he was 
“short of funds he approached the first 
- plaintiff who was his lawyer and asked 
for his advice. As the time for payment 
of balance amount was fast approaching 
the defendant frantically tried to find 
a person who could advance him tempo- 
rary loan of Rs, 20,000 which amount he 
needed for completing the purchase, As 
he was not: successful he requested the 
first plaintiff to find from amongst his 
clients persons who could make tempo- 
rary advance of the amount, According 
to the defendant in the first week of 
April, 1960 the first plaintiff informed 
the defendant that two of his clients, 
namely plaintiffs Nos. 2 and 3, were 


agreeable to advance the requisite 
amount but in view of the provisions of 


Bengal Money Lenders’ Act they were” 


not willing to advance the amount un- 
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less some sort of safeguards were pro- 
vided for and the transaction was not 
described as loan. The first plaintiff 
drafted a document in the form of an 
agreement and the defendant signed it 
under the advice and suggestion of the 
first plaintiff on the understanding that 
the document was not intended to be 
acted upon and was only to remain as 
a security for the loan and that the 
recitals in the said document do not re- 
present the real nature of the -transac- 
tion. The defendant admitted that plain- 
tiffs 2 and 3 advanced to the defendant 
a sum of Rs. 10,000 each by way of loan 
and the defendant had to sign in their 
favour the documents acknowledging 
the receipt of the-loan, The defendant 
denied that the plaintiffs and the defen- 
dant contributed equally for payment of 
the bid money or in defraying the in- 
cidental costs in equal shares, The de- 
fendant asserted that he alone paid the 
entire bid money and bore all the in- 
cidental expenses and that there was 
never any co-ownership or co-partner- 
ship. He submitted that as the convey- 
ance was executed exclusively ‘in his 
favour the plaintiffs had no right to the 
property. 


10. The plaintiffs; have sought to prove 
that the parties after learning from the 
notification in the newspapers of the 
sale of the property agreed ` between 
themselves to call the bid jointly in co- 
ownership in the name of the defendant 
and in pursuance of that agreement the 
defendant paid the deposit, Further it is 
the plaintiffs’ case that in pursuance of 
the agreement the defendant was sent 
to Calcutta where he bid at the auction 
which was finally knocked down for the 
benefit of all, The plaintiffs ‘claim that 
they contributed 1/4th of the price of- 
the property and the expenses ie. Ru- 
pees 13,500 each. Further, it was con- 
tended by the plaintiffs that the bid by - 
the defendant was for the benefit of the 
three plaintiffs and the defendant and 
that it was agreed that the conveyance 
should also be in favour of all of them. 


11, It is seen from the evidence that 
the defendant was interested in buying 
the property alone before the advertise- 
ment appeared in the newspapers on 
20-11-59 and 23-11-59. The defendant 
received Ex. V a letter dated 10-6-59 
from D. N. Mukherjee, advocate, advis- 
ing him to give an offer to the Receiver 
so that he can place the matter to the 
court for an order for sale by private 
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hegotiation: ` Soon after, : the: defendant’ 


obtained an engineering estimate of tie 
value of the property under Ex. M and 


in ‘accordance with the valuation wrcte 


Ex. L on 22-6-59 to’ K. K. ‘Kshetry cf- 
fering Rs. 32,000 for the property. On 
15-12-59 the defendant went to Calcutta 
by himself and made a bid for Rs. 30,000 
and deposited Rs. 7,500 of his money. 
The plaintiffs admit that the entire ce- 
posit was made by the defendant tut 
pleaded that it was agreed that on ac- 
counts being taken the expenses will be 
shared by the plaintiffs. Due to a third 
party making a higher offer the defen- 
dant had to raise the bid for Rs, 40,00. 
It is also not in dispute that the defen- 
dant by himself paid Rs. 2,500 over Fu- 
pees 7,500 already paid to make 1/-th 
of the bid amount. The bid for Rs. 40,800 
Was made by the defendant alone. 20 
behalf of the plaintiffs it is stated tha- 2 
or 3 days after the advertisement ap- 
peared the defendant went to the first 
plaintiff and told him that he did aot 
have sufficient funds and requested -he 
first plaintiff to join him to purchase he 
property and that 2 or 3 days later plein- 
tiff 3 and son of plaintiff 2 came to first 
plaintiff and expressed their desire to 
purchase the property and the plairtiff 


advised them to purchase: the ` property ` 


jointly with the defendant in shaves. 
Plaintiff 3, Daluram Agarwalla, deposing 
as P.W. 5 does not support this case. In 
cross-e€xamination P.W. 5 stated that 
on November 24 or 25, 1959 he and ne 
N. K. Aggarwala, who is the son of 
plaintiff No. 2, went to see the frst 
Plaintiff. It was decided among them 
that the property would be purchasec in 
the names of all the four of them, the 
plaintiffs and the defendant. He ward 
further say that the defendant on retarn 
from Calcutta towards the end of De- 
cember, 1959 stated that the property 
had been purchased in the names of 
_ three plaintiffs and the defendant, I: is 

thus the case of P.W. 5. that the defen- 
dant was sent by all the three plain-iffs 
to bid on their behalf and that the de- 
fendant bid om behalf of all of th=m. 
P.W. 7, the son of the second plaintiff, 
would state that it was agreed that the 
property would be bought in the name 
of the defendant and that there was no 
talk that it would be purchased in the 
Dames of all the four of (hem It is 
rather inexplicable as to how plain:iffs 
_ 2 and 3 who wanted to buy thé pro- 
perty separately for themselves agreed. to 
purchase jointly for the benefit of ai of 


1979 S. C./74 VI G—4 


- bid in the court 


themi- It is ‘also difficult’ to accept: the 


plea ‘that~plaintifis 2 ‘and. 3 went to the 
first’ plaintiff who’ is an- advocate and 


there agreed to- purchase the property 
in equal shares between the defendant 
first plaintiff and themselves, The second 
plaintiff had an office in Calcutta and 
the Calcutta office had a Munim and 
three other partners in whom they had 
complete confidence, In the circumstances 
it is strange that they wanted the first 
plaintiff to be a co-sharer so that he 
could attend to all the legal questions, 
There is no explanation as to why plain- 
tiffs 2 and 3 who were independent busi- 
nessmen would join to purchase the pro- 
perty. The explanation that the agree- 
ment was arrived at to keep the bid low 
is puerile, The evidence discloses that the 
plaintiffs were taking active part in 
the transaction after 2-4-1960 while be- 
tween November, 1959 when the ad- 
vertisement appeared and the date of 
agreement, there was comparative quiet, 
which fact .probabilises that the plain- 
tiffs were not taking any part in the 
activities of the defendant regarding the 
auction of the pro- 
perty. The dealings of plaintiffs 2 and 
3 show that they were dealing with the 
defendant at arms’ length insisting on 
passing of a receipt for their payment 
of Rs, 20,000 and accompanying the de- 
fendant and paying the money to ` the 
Receiver themselves, It is highly im- 
brobable that they would have deputed 
the first defendant to go amd bid on 
their behalf, There is no explanation 
as to why their share of the bid of 
Rs. 30,000/- or the subsequent bid for 
Rs, 40,000 was not paid by them, The 
story that before the defendant bid for 
the property for Rs. 30,000 there was 
an agreement between the plaintiffs and 
the defendant that the bid should be 
on behalf of all of them cannot be ac- 
cepted, 


. 12. The next question that arises is 
whether the plaintiffs have proved their 
case that plaintiffs 1, 2 and 3 each of 
them paid Rs. 13,500, Rs. 10,000 being 
their share of the bid money and and 
Rs. 3,500/- towards expenses, The two 
receipts Ext. 22 and 22-A are ac- 
knowledgements by the defendant of 
receipt of Rs. 10,000 from each of the 
plaintiffs 2 amd 3, .The defendant ad- 
mits that he did receive Rs, 10,000 from 


_ each of the ‘plaintiffs 2 and 3 but his 


case is that it ‘is a. loan. There can be 


‘no doubt that the defendant was paid ` 
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Rs. 10,000/- by each of the plaintiffs 2 
and 3, «The case of the plaintiffs is that 
they paid im addition Rs, 3,500 each to- 
wards’ expenses. There is no receipt for 
this extra payment. But the plea on þe- 
half of plaintiffs 2 and 3 is that theson 
of the second plaintiff paid Rs. 27,000 to 
the Receiver Kshetry personally repre- 
senting the share of plaintiffs 2 and 3 
` of Rs. 13,500 each. We find it difficult 
to accept the story for plaintiffs 2 and 
3 were reluctant to part with Rupees 
10,000 each ‘without receipt even though 
the first plaintiff assured that there was 
no need for a receipt, In fact 
money was not parted with by them 
till the second plaintiffs son accom- 
panied the defendant to Calcutta and 
paid jt in person to the Receiver. . In 
such circumstances, it is not possible to 
accept the plea of plaintiffs 2 and A 
that they did not insist on a receipt 
for payment of Rs. 3,500 each. In this 
connection, the evidence of P. W., 1 
Kshetry that out of the sum of Rupees 
30,000: paid in cash Ra 27,000: was hand- 
ed over to him by Narendra Kumar 
Aggarwal 
paid by the defendant was relied on by 
the plaintiffs to show that the share 
of plaintiffs 2 and 3 of Rs, 13,500 each 
was paid. According to the defendant 
second plaintiff's son Narendra gave him 
Rs, 20,000. and he had Rs, 10,000 and 
he and: Narendra counted Rs. 30,000 and 
handed over the sum of Rs. 30,000 to 
Kshetry, in the presence of the Judge. 


. On the evidence the, High Court came . 


to the conclusion that the money was 
counted by Narendra and the defendant 
before it was paid to Kshetry and if 
Narendra handed to the Solicitor a sum 
of Rs, 27,000 after counting, the infe- 


rence that Rs. 27,000 belonged to plain-" 


tiffs is not justified. We agree with 
the view taken by the High -Court, We 
therefore find that plaintiffs 2 and : A 
have not proved that they paid Rupees 
3,500/- each towards the expenses. The 
evidence relating to payment by the 
first plaintiff is even worse. According 
to the first plaintiff, who examined him- 
self as P. W. 2, on 2nd April, 1960 
when the agreement was signed he paid 
Rs. -10,000 as hjs share of purchase price 
and Rs. 2,500 towards cost, Rs. 12,500 
in all’ in cash ‘to the defendant. He 
did not consider it necessary’ to take a 
receipt in view of ‘the signed agreement 
which he thought was sufficient ac- 
Inowledgement of the liability by the 
defendant. The first plaintiff: was cross~ 


the 


and only the balance was - 
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examined about the availability of the 
sum with him. He admitted that he 
had no accounts and that the payment ` 
of Rs. 12,500 is not recorded anywhere. 
The first plaintiff- would add that he 
paid another Rs, 1,000 by issuing a 
cheque in favour of the third plaintiff 
with a direction that the third plain- 
tiff should pay the sum of Rs. 1,000 
to the defendant towards expenses. A 
cheque was no doubt drawn by the 
first plaintiff in favour of .the third 
plaintiff but there is nothing to indi- 
cate that this amount was to be paid 


‘to the defendant, The third plaintiff did 


not obtain any receipt from the defen- 
dant, The High Court rightly rejected 
the plea on behalf of the first plaintiff 
that the proceeds of the cheque were 
paid to the defendant. On (be record 
there is hardly any -acceptable evidence 
for establishing the payment of Rupees 
13,500 by the first plaintiff to.the de- 
fendant or the payment of Rs, 3,500 
each by the plaintiffs 2 and 3 to the 
defendant. g Se 


13.. There is no explanation by the 
plaintiffs as to how the conveyance 
camé to be registered. in the name of 
the defendant only when the agreement 
was that it should be taken in the 
name of the three plaintiffs and the de- 
fendant jointly. The agreement contem- 
plated taking of the conveyance in the 
names of the three plaintiffs and the 
defendant and in fact the application 
made by the defendant to the court 
prayed that the sale be confirmed in 
favour of the three plaintiffs and the 
defendant and the conveyance issued in 
their joint names, But the application 
for confirmation in the, joint names was. 
not pressed and "(he conveyance was 
ultimately made in favour of the first 
defendant alone. There is no explana- 
tion as to why the plaintiffs did mot 
insist on the bid being. confirmed in the 
names of all of them and the convey- 


_amce issued in their joint names. Equal- 


ly.on the.side of the defendant there 
is no. explanation as to why he signed 
the agreement which ‘provided’ that the. 
sale should be for the benefit of all of 
them and as to why he applied to the 
court praying for the confirmation of 
the sale in favour of all of them. Nei- 
ther ‘has the defendant denied re- 
ceipt of Rs.. 10,000 from each of the 
plaintiffs 2 and 3, There is no provi~ 
sion for payment of interest by ` the 
defendant to plaintiffs -2 and 3 for the 
sums’ advanced, If it had been ‘loan 
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simpliciter there could be no explana- 
tion for absence of provision for pey- 
ment of interest. On a close analysis of 
the evidence led on behalf of the pla.n- 
tiffs and the defendant we agree with 
the High Court that neither the var- 
Sion of the plaintiffs nor that of -he 
defendant discloses the entire truth: 
The conclusion we arrive at on be 
evidence is that the plaintiffs have feil- 
ed to prove any prior agreement ^he- 
fore the defendant made his bids for 
Rs. 30,000 and later for Rs. 40,000 end 
paid the deposits amounting to Rupees 
10,000 by himself, Plaintiffs 2 and 3 
have failed to prove that they have 
paid Rs. 3,500 each towards expenses 
in addition to payment of Rs. 10,000 by 
each of them which is admitted. The 
first plaintiff has totally failed in prov- 
ing that he had paid any part of the 
consideration.’ On the side of the de- 
fendant there is no explanation as to 
why he subscribed to the agreement 
agreeing to share the property along 
with the. three plaintiffs and for his 
applying to the court for confirmation 
of the sale in favour of all of th=m. 
Neither is there any explanation by 
him as to why plaintiffs 2 and3 advenc- 
ed Rs, 20, 000 without interest. 


Lë Taking all the circumstances wto 
account we feel the irresistible inference 
is that the defendant having made the 
‘bid by ‘himself later: on` found himself 
‘badly mm need of money to pay the 
balance of the bid amount: In. trring 
to find the money he sought the help 
of the plaintiffs and received payment 
of Rs, 20,000 from’ plaintiffs 2 and 3. 
The crucial question’ is, whether this 
- amount was received merely as a oan 
as contended’ ‘by the defendant’-or given 
‘on the agreement that plaintiffs 2 and 
3 should be entitled to’ a share: each. 
The conduct of the ‘defendant shows 
that while he badly needed the’ mcney 
‘he was not willing to share the’ pro- 
perty with them for the amount. Equal- 
ly plaintiffs 2 and 3 wanted the share 
in the property for the money advanc- 
ed by them, It is clear that the money 
was not advanced as a loan, It” may 
be that. the plaintifis 2 and 3 were 
insisting on a hard bargain ‘but it zan- 
mot be ‘denied in. the circumstances in 
which the ` defendant = was placed that 
be had. accepted it. The condition insist- 
ed upon by plaintiffs 2 and 3 might -not 
have been fair but the agreement arriv- 
ed at. in the circumstances cannot: be 


‘said to be due) to: undue influence, ` ‘The 
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‘shortly refer to the question . of 
‘Taised. by Mr. L: N. Sinha on behalf 


‘relief on` the unregistered - 


E 
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relief which. the plaintiffs are ` en- 
titled o under the agreement: cannot 
be denied. The High Court after ob- 
serving that plaintiffs 2 and 3 who are 
businessmen . would not have lent a 
large sum of money without charging 
interest and that it is not likely: that 
the plaintiffs would have been so chari- 
table towards the defendant who was a 
stranger was of. the view that it- was 
not necessary to examine the defen- 
dant’s financial position and record a 
finding on the point for the purpose 
of appeal. While holding (at Che de- 
fendant’s version also does not disclose 
the entire truth the High Court held 
that that would not help the plaintiffs 
who have to prove the case they set 
up in the plaint. On the short ground 
that the .agreement dated 2nd April, 
1960 does not reflect the true nature 
of the transaction the High Court held 
that the suit must fail.. We are of the 
view that if the amount was not ad- 
vanced as a loan but paid towards ac- 
quiring of a share in the property the 
relief cannot be denied. In the cir- 
cumstances, the plaintiffs 2 and 3 are 
entitled to 1/4th share each in the pro- 
perty on their payment of their share 
of the expenses ie Rs, 3,500 each. The 
defendant -has been in possession of the 
property ever . since the. purchase and 
the plaintiffs are entitled to their share 
of the rents collected by the defendant. 
We. estimate the share of the rents col- 


-lected’ for each of the plaintiffs at Ru- 
‘pees 25,000, ` 


The result is .the- appeal 
is allowed to the extent- that there. will 


‘be a decree for partition and separate 


‘possession of 1/4th share each of plain- 
tiffs 2 and 3 Plaintiffs 2 and 3 will 
pay ‘to the defendant Rs. 3,500 each and 
interest at 10° per cent per annum from 
the date of the conveyance and receive 
Rs. 25,000 each from the defendant to- 
wards their share of the rent collected 


-up-to-date. The first plaintiff -will not 


be éntitled: to any relief and the suit 


‘so far. as he is concerned is oe 


There” will be po order as- to costs, . 


15. ‘Before “conclude we will 


law 


we 


of the. defendant, He submitted that 


as the title in. the. property. vested in 
‘the defendant by confirmation of the 


court sale and 
conveyance, the plaintiffs 


later by a registered 
cannot ‘seek 

agreement 
Ex. 4 as conveying ‘any title. to. them. 


: This point was- not;taken in any. of the 
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courts: below but-learnéd counsel ‘sub- 
mitted: that because it is a pure ques- 
tion of law. not involving any investiga~ 


tion of- facts ‘and as it goes to. the 


root of the matter the court may per- 
mit the point to be taken. In support 
of his contention that a pure. question 
of law -in the -circumstances can be 
taken for the first time in this court 
he relied on the decisions of this Court 
in: Yeswant Deorao Deshmukh v. Wal- 
chand Ramchand Kothari 1950 SCR 852 
at p: 861: (AIR 1951 SC 16 at p. 20), 
Sailendra Narayan Bhanja Deo v, State 
of Orissa 1956 SCR 72: (AIR 1956 SC 
346), Badri Prasad v. Nagarmal 1959 
Supp (1) SCR 769 at p. 773: (AIR 1959 
SC 559 at pp. 562-563), State of Uttar 
Pradesh v, Anand Swarup, (1974) 2 SCR 
188: (AIR 1974 SC 125) and T. G. Ap 
-panda Mudaliar v. State of Madras, 
(AIR 1976 SC 2450), As the point raised 
is a pure question of. law not involving 
any investigation of the facts, we per- 
rnitted the learned counsel to raise the 
question, The plea of the learned coun- 
sel is that as the title has vested in 
him’ by. virtue of the confirmation of 
the sale. and -the registered conveyance 
the plaintiff cannot rely on the unregi- 
Stered . agreement, In support of his 
contention the learned counsel relied. on 
the decision of the Privy. Council in 
GHG Ariff v, Jadunath. Majumdar 
Bahadur, AIR 1931 PC 79 and Mari- 
` time Electric Go, Ltd. v. General. Dai~- 
` ries Ltd. AIR 1937 PC 114. In G, H.C: 
" Ariff-v, Jadunath Majumdar Bahadur 
it was doubted ` whether the English. 
‘equitable doctrine ; can- be applied. ep 
as to modify thè -effect of an Indian 


statute, The court expressed; itself thus: . 


- “but that an English equitable doct- 
rine affecting the provisions of an, Eng- 
‘lish statute relating: to the right to sue 
upon a contract, should be applied by 
analogy to such a statute ag the Trans- 
fer of Propetty Act and with such a 
result ag to create without any writing 
an interest which the -statute says can 
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document exists and no registrable docu- ` 
ment can be:procured) confer:.upon: a 
person a right which the. statute ; enacts 
shall be conferred. only by a registered 
instrument.” ; In -Maritime Electric Coc 
Lid. v, General Dairies Ltd, (supra) the 
court observed: ‘......where as: here -the 
statute imposes a duty. of a. positive 
kind, not avoidable by the. performance 
of any. formality, for the doing of the 
very act. which the plaintiff seeks to 
do, it is not open to the defendant to. 
set up. an estoppel to prevent it”, The 
decisions are clear that the plaintiffs 
cannot succeed in displacing the title of 
the defendant on the basis of the un- 
registered agreement, But this will 
not help the defendant as the suit is 
based on the plea that the suit property 
and the premises were purchased in 
co-ownership i.e, om a claim that the 
plaintiffs were the real owners of the 
property. The claim of the plaintiff as 
a real owner is mot based on the un- 
registered agreement alone, On = the 
pleadings in the case the question. of 
law raised cannot result in the suit 
being dismissed as not maintainable, 


16. The second question the learned 
counsel raised was that the suit ig bar- 
red under’ Section 66 of the: Civil Pro- 
cedure Code. The trial court. -overruled 
the plea on:the ground that. although 
the sale in -Question is a court sale it 
is not according tothe rules prescribed: 
by the Civil Procedure Code but only: 
according to the. Rules‘ of ‘the: Calcutta 
High Court on the Original’ Side; The 


learned counsel. submitted that the pur- _ 


pose of: Section .66, Civil . Procedure: 
Code, applies- equally to court sales 


conducted: under Rules of. Civil Proce — 


dure Code as well as those conducted 
under the High Court Rules. Reliance 
was placed on a decision of the. Privy 
Council in Bishun Dayal. v.. Kesho Pra- 
sad AIR 1940 PC. 202, where the 
only case pleaded by the plaintiff . was 
that- the person through whom he 


claimed: derived his right to half of the 


village from the auction purchase hav- 


‘ing been made jn part on. his behalf 


by the auction purchaser, it was held 
that the claim was barred by Section 


` 66, Civil Procedure Code, inasmuch as 


no case . independent of auction pur- 
chase and basing’ title upon ‘subsequent 
possession + was: put forward “in. the 
‘plaint; Section 66 of the, Civil. Proce= ` 
dure Code runs as follower, 


` “Botts P | H 
"+ 


"ap (1): Nò suit’ shall be maintained - 
- ‘against: any. person claiming ‘title. under ` 
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a: purchase’: -certified: by the: Court: in 
Such’ manner..as- may be prescribed CH 
the. ground:. that: the’ -purchase ` was mace 
ón ‘behalf of the-plaintiff. or op. behalf 
of. someone- Trouan Coa the plaintiff 
claims, > EH 

et: Be yee. a a SE Wi 
Section: 66 prohibits ‘any person. claim~< 
ing: that’ a purchase ` certified by the 
court in such manner as may be præ- 
scribed iri favour of a person was made 
on behalf of the plaintiff, In order z0 
itivoke- the prohibition it is necessary 
to - establish that the person against 
whom the suit cannot be maintained is 
a person claiming title under a Go 
chase certified by the court in such 
manner as may be prescribed, A ceri- 
ficate by the court for the purchase 
in the manner prescribed is therefore, 
‘essential The word “prescribed” is 
defined under Section 2 (16) of tae 
Civil Procedure Code as meaning pre- 
scribed by Rules. The provisions as to 
grant of a certificate by a court under 
‘a purchase is prescribed in Order 31. 
Order 21, ‘Rules 64 to 73 prescribe the 
procedure relating to sale -generaly 
while ‘Rules: 82 to 103- prescribe the 
procedure. relating to sale of immcv= 
able: property: When (e court makes an 
order “confirming the sale under Orcer 
21;- Rule 92, the sale becomes absolute, 
After. the” sale. becomes absolute, -uncer 
- Rule: 94.. the.-court- shall, grant. a certi- 
ficate specifying the properties: sold. and 
the mame ofthe- ' person who at, the 


ma 


time of: the. sale RER ‘declared tò be -fhe ` 


purchaser. ; . Such. certificate. ‘is..required 
„to bear the day and: the date. on- wh:ch 
the.sale became. absolute... The. ‘certi~ 


ficate: by the court referred: to. in’ Sees ` 


tion: 66-is a certificate. under Order 21, ` 
Rule 94, The - . procedure | envisaged... for. 
sale generally: and sale of. . immovazle 
propery -under Order 21 is sale: by. a 
public: auction, "Sale be a court through 
the Receiver appointed by court ‘is. not 
contemplated under these provisions. In 
a sale by a Receiver a certificate to the 
purchaser under Order 21, Rule 94, is 
not: -given by. the. court. ‘Therefore, the 
. prohibition under Section 66 cannot be 
. linvokéd in- the case of a sale by the 
Receiver, A Receiver. -is appointed under 
Order A0, Rule 1, and a property žan 
bé.'sold: by the. Receiver on the direc- 







‘\egotiations? The: requirement - of Eec- 
, [tion 66 of- the C: P., Gs a: certificate 


by: the court ` as- ' prescribed. "fa 
tease.: the: conveyance Es, 5: was in- aer. 


vr «Dalip Singh v.. State 
- cordance . with the: Original Side: Rules 


`- AIR 1979. Eey 


.{tions -of the- court. even . by: . private - 


shis __. 
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of the High Court. In. the - view:..we 


have taken tbat Section Gë je not: ap- 
plicable to sales by Receiver it is not 


‘necessary to go into the question. whe~ 


ther a sale by the Receiver under the! 
Rules of the Calcutta High Court would 
come within the purview of Section. 66; 
Section 66 refers to. execution sales 
only and has no application to a sale 
held by a Receiver, In this view the 
objection raised by the learned coun- 
sel for the defendant has to be EES 


ed, 
ORDER (21-2-1979) 

17. When the Judgment was deliver- 
ed in Court on 16th January, 1979, al- 
lowing the appeal to the extent that 
there will be a decree-for partition and 
separate possession of one-fourth share 
each of plaintiffs 2 and 3, the parties 
expressed their desire- to agree amongst 
themselves and divide the properties 
finally ‘and report a settlement to that 
effect and prayed that the Court may. 
be pledsed to pass a decree in terms 
of the compromise. Leave was. granted 
to the parties to enter into a compro- 
mise and report the matter to the. Court 


_for the passing of the decree in. terms 


of ` the compromise. Accordingly the 
parties have. entered into a compromise 
and. have filed the compromise Memo 
along with plans for. passing of the final 
decree, Accordingly we direct that. a 
decree be Lee in terms a the com- 
promise; - z Ss 

A ; Order accordingly. Sa 


ZE 
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‘Criminal Appeal No. 18 of 1978, DL 
12-1-1979,: = 

' (A) Constitution’ of india, : Art, 136 — 
Procedure — Submissions — Not neces- 
sary to deal with all of them. — 
' In an appeal on grant of special leave 
under Art 136 it is not necessary to deal 
with. all ‘of: the submissions. (Para 6) . 


D *(Criminal Appeal No. 80 ‘of ka ‘and ` 
‘Murder Reference Nò.. 2° uae 


25-7-1977 : (Punj & Sek 
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Anno :' AIR Comm. Const. of India, (2nd 
Edn.) Art. 136, N. 22. 

(B) Evidence Act (1 of 1872), Ss. 3, 
114 Tus. (g) — Appreciation of evidence 
— Criminal trial — Non-examination of 
witnesses who were not eye-witnesses — 
Held did not affect the prosecution case. 

(Para 7) 

Anno: AIR Manual, (3rd Edn.), Evi- 

dence Act, S. 3, N. 30; S. 114 N, 48. 
- (C) Evidence Act (1 of 1872), Ss. 3, 
118 —- Child witness — Criminal trial — 
Version of incident truthful — Courts held 
justified in believing in his evidence, 
(Para 7) 

Anno: AIR Manual, (3rd  Edn.),. Evi- 

dence Act, S. 3, N. 34; S. 118, N. 6. 


(D) Evidence Act (1 of 1872), S. 32 ~- 
Criminal P, C. (2 of 1974), S. 162 — Dying 
declaration recorded by police officer 
during investigation —- Admissibility — 
Evidentiary value. 


Although a dying declaration recorded 
by a Police Officer during the course of 
investigation is admissible under S. 32 of 
the Evidence Act. in view of the excep- 
tion provided in sub-s, (2) of S, 162, Cri~ 
minal P. C., 1973; it is better to leave such 
dying declaration out of consideration 
until and unless the. prosecution satisfies 
the court as to why, it was not recorded 
by a Magistrate or bv a Doctor. The 
practice of the Investigating Officer him- 
self recording’ a dying declaration during 
the course of investigation. ought not to 
be encouraged, This is not to suggest that 
such: dying declarations are always 
untrustworthy, but, what has to be empha- 
sized is that better and more reliable me- 
thods. of recording a-dying declaration of 
an injured person should be taken re: 
course to and the one recorded by the 
Police Officer may be relied upon if there 
was no time or. facility available to the 
prosecution for adopting ` any better me- 
thod : AIR 1976 SC 2199 Foll. (Para 8) 

Held: A dying declaration in a murder 
case, though could not be rejected on the 
ground that it was recorded by" a -police 
officer as the deceased was in a critical 
condition and no other person. could be 
available in the village to . record the 
dying declaration, was left out of conside- 
ration as it contained a statement which 
was a bit doubtful. ` . (Para 9) 
- Anno: AIR Manual, (8rd Edn.), Evid- 
ence Act, S. 32, N. 12, 14 & 21, AIR 
Comm. Cr. P, C, (7th Edn.), - S,. 162, 
N 3A, 10A & 21. 

Cases Referred: Chronological - “Paras 
AIR 1976 SC 2199: . (1976) 2. SCR . 764: 
1976 Cri LJ 1718 8 


1-3] Dalip Singh v. State of Punjab (Untwalia J.) 


A.I. R. 


Mr. Frank Anthony, Sr. Advocate (Mr. 
Harjinder Singh Advocate with him), 
for Appellants; M/s, Hardev Singh and 
R, S. Sodhi, Advocates, for Respondent. 


UNTWALIA, J.:— This is an appeal 
by special leave from the judgment of 
the Punjab & Haryana High Court con- 
firming the death sentence imposed upon 
each of the three appellants under Sec- 
tion 302 read with Section 34 of the 
Penal Code for the murder of five per- 
sons belonging to one family. Because of 
the family disputes and rivalry, a seri- 
ous occurrence took place at about sun- 
set time on the 2nd of December, 1975 
resulting in the death of five members 
of the same family. The appellants are 
also very close agnatic relations of tha 
deceased, 


2. Jetha Singh, Teja Singh and Veer 
Singh were brothers. Jetha Singh was 
unmarried and used to live with Teja 
Singh. The three brothers had divided 
their properties at a private partition. 
Appellant Dalip Singh and Kundan Singh 
are sons of Veer Singh who is dead. 
Appellant Balvinder Singh and his 
brother Baldev Singh (since acquitted) 
are the sons of appellant Dalip Singh. 
Teja’s wife was Pal Kaur. They had 
three sons and a daughter, their names 
being Ram Singh, Sucha Singh,’ Anup 
Singh and Darsho, A few months before 
the occurrence, Jetha Singh raised a 
sum of Rs. 3,000/- at the instance of his 
brother Teja Singh mortgaging four 
Kanals of his land. Appellants Dalip 
Singh and Kundan Singh wanted a share 
in that money as they could not recon- 
cile themselves with the: fact that: the 
branch of Teja-Singh alone should enjoy 
the property. or the money of Jetha 
Singh, They being the sons of another 
brother’ of Jetha Singh wanted to lay a 
claim on the property ` and money of 
Jetha Singh. It appears that it was not 
known to the prosecution as to how and 
to what extent the family disputes and 
rivalry wenton gradually aggravating 
and what was the immediate cause of 
the occurrence, The two brothers namely 
Jetha Singh and Teja “Singh who ‘could 
throw light on this aspect of the matter 
were both killed in the occurrence, But 
that is of no consequence in this case. 


Ki According to the. prosecution case 
on the day and at the time of the occur- 
rence the four accused went to the house 
of Teja Singh armed with deadly, wea- 
pons. Dalip Singh had a spear and, the 
other three had, Kirpans. The thrée 
appellants attacked: ‘Teja Singh with 
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their respective weapons while he , was 
sitting im a room in his house. Bald2v 
Singh (since . acquitted) was standing 
at the door as a guard. Sucha Singh 
‘tried to escape but Baldev Singh stopped 
him by injuring him on the left shoulder 
with his Kirpan. The others also attack- 
ed him and he fell down, 
Anup Singh and Darsho ran out of tne 
house. They were chased. Darsho. was 
given a Kirpan injury on the head oy 
Baldev Singh and she fell down. All the 
accused surrounded Pal Kaur and Anup 
Singh and caused injuries to them. Th2y 
fell down, The accused raised a Lalkera 
saying that Jetha Singh and Ram Sinzh 
should also be done away with. Saying 
so they went towards a well and the 
fields of Teja Singh where Jetha Singh 
and Ram Singh were. There they ere 
said to have attacked, with their res- 
pective weapons, Jetha Singh and Ram 
Singh, 


4. Balbir Singh, P. W.6, a close neigh- 
bour of Teja Singh, could see only a 
part of the occurrence and in the com- 
pany of Sarpanch Surti Singh (not exa- 
mined) he rushed to the Police Post at 
Chheharta and gave a report Ext, P/ZE 
to Jarnail Singh, P. W. 28, the Assistent 
Sub-Inspector of. Police, in-charge of 
the Out Post. Since Balbir Singh did not 
notice as to whether any: person was 
dead or alive and himself had seen ‘fhe 
attack on Pal Kaur only, in the report 
which he lodged he mentioned: only 
that part of the occurrence which he 
had seen with his own eyes, On that ve- 
port a case under Section 307 of the 
Penal Code was instituted at the Porce 
Station Sadar, The report was lodged 
at the Police Post at 6.45. p.m. the same 
day Le the 2nd December, 1975 and it 
was registered in the Police Station at 
7.20 pm. P. W.28 proceeded to the vil- 
lage of occurrence with a Head Constable 
and two Constables, They learnt there 
that Sucha Singh and Jetha Singh kad 
died and Teja . Singh was lying unccn- 
scious in the house and that Ram Singh, 
Pal Kaur and Anup Singh and Darsho 
had been taken to the Hospital at Amrit- 
sar. Teja Singh died on the way wken 
he was being removed to the Hospital 
Sometime later. Pal Kaur died in the 
Hospital on the 11th December, 1975 and 
Ram Singh died there on the 12th 
December, 


5. The learned. Additional E E 
Judge, Amritsar who - tried the- fcur 
accused for the ghastly murder of fve 
persons ` and- for causing injuries to 


Dalip Singh v, State of 


Pal Kaur, . 
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Darsho,. DW 8 and Anup Singh, P.W. 9 
acquitted Baldev Singh as his name, was 
not mentioned- in the First Information 
Report as also.for some other reasons. 
He, however, convicted the three appel- 
lants under Section 302 read with Sec- 
tion 34 of the Penal Code imposing death 
sentence on each of them as also a fine 
of Rs. 2,000/~ separately for each of the 
five murders, They were also convicted 
under Section 324 of the Penal Code for 
causing hurt to Anup Singh and Darsho. 
The High Court dismissed their appeal, 
accepted the death reference and con- 
firmed the death sentence, 


6. Mr. Frank Anthony, learned coun- 
sel for the appellants, made several sub- 
missions to persuade us to acquit them 
or in any event to commute the death 
sentence imposed upon each of them. 
We have considered all the submissions 
made, many of them were of such a 
mature . that we had no hesitation in 
rejecting them outright. They do not 
merit any detailed discussion in our 
judgment as in an appeal on grant of 
special leave under Article 136 it is not 
necessary to deal’ with all of them. We 
shall however, proceed to deal with 
some of them, ` 


7. At the outset it may be mentioned 
that the. prosecution had also led evid- 
ence of recoveries of certain articles 
said to have been made at the instance 
of the accused, But finding infirmities in 
that evidence the Trial Court did not. 
rely upon them. Apart from the fact 
that accused Baldev Singh was a lad of 
about 12 years of age at the time of the 
occurrence, the evidence against him was 
not free from doubt. He was, therefore, 
acquitted, The three appellants were 
convicted for the murder of Teja Singh,- 
Sucha Singh and Pal Kaur chiefly upon 
the evidence of Darsho, P. W.8, Anup 
Singh, P. W.9 and partly upon the evid- 
ence of Balbir Singh, P.W.6. Mr. 
Anthony asked us to reject the evidence 
of Darsho and Anup. in its totality 
because they had implicated Baldev 
Singh . also. On the facts and in the 
circumstances of this case we find no 
substance in this argument. The two 
courts of fact have rightly believed 
their evidence. The other criticism was 
that Sarpanch. . Surti. Singh and another 
Sarpanch named Jarnail ‘Singh: to whom 
one of the. prosecution witnesses . had 
gone were not examined: They were not 
eye witnesses . and.it-is not possible for 
us. to take the view that their non- 
examination nin- any way ` affected, the 
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The third ‘criticism: 
against: the- evidence: ‘of these twò- wit- - 
were tutored wit- ` 


proséciition case: 


messes was that. they 
nesses and had given ‘the prosecution 
véision ‘parrot Mike". Both of them ‘were 
teenaged -children of Teja Singh and 
their version was so truthful that it was 
rightly believed by the courts below. 


8. There were two dying declarations 
of Ram Singh one oral and the other 
written which was recorded by the 
. Assistant Sub-Inspector of Police, P.W. 28 
on 12-12-75. The oral dying declaration 
was made to P. W. 11 Tara Singh. Neither 
of the dying declarations was relied upon 
by the High Court because he had 
named Baldev Singh also. We may also 
add.that although a dying declaration 
recorded by a Police Officer during the 
course of the investigation is admissible 
under Section 32 of the Indian Evidence 
Act in view of the exception provided in 
sub-section (2) of Section 162 of the 
Code of Criminal Procedure, 1973, it is 
better to leave such dying declarations 
out of consideration until and unless the 
prosecution satisfies the court as to why 
it was not recorded by a Magistrate or 
by a Doctor, As observed by this Court 
in Munnu Raja v. State of Madhya 
Pradesh (1976) 2 SCR 764: (AIR 1976 SC 
2199) the practice of the Investigating 
Officer himself recording a dying decla- 
ration during the course of investigation 
ought not to be encouraged. We do not 
mean to suggest that such dying decla- 
rations are always untrustworthy, but, 
what we want to emphasize is that better 
and more reliable ‘methods of recording 
a dying declaration of an injured person 
should be taken recourse to and the one 
‘Irecorded by the Police Officer may be 
relied upon if there was no time or 
facility available to the prosecution for 
adopting any better method. 


9. There is a dying declaration of 
Teja Singh Ext. PFF recorded by 
Harcharan Singh, P.W. 10, He was the 
Head Constable of the Police Post Chhe- 
harta. At the direction of the Assistant 
Sub-Imspector of Police, P.W. 28 he re- 
corded the statement of Teja Singh at 
the spot. This dying declaration has been 
relied upon by the High Court. It could 
not be rejected on the ground that it was 
recorded by a Police Officer as he was 


fn a critical condition and no other per- 


son could be available in the village to 
record the dying declaration of Teja 


Singh, But we find ‘that there is CSC k 
culty in relying upon” this doing decla~. ` 
ei .. Singh, : -is so “truthful that absolutely 


‘gation. Jetha Singh and Bam Singh: were 


ALR, 


: attacked by the. appellants- after“having 
faised a. Latkara -at ‘the’ house’ of Teja 
‘Singh to murder ‘them, Nobody: actually: 


saw them: murdering- either of. them. The 
place where thé'said: two-persons were 
murdered was:-aboiit a furlohg away from 
the house of Teja Singh. Teja Singh in 
his statement recorded’ by P.W. 10 Ext. 
PFF which is also signed by the Assist- 
ant Sub-Inspector stated :— 


“Dalip Singh, Kundan Singh, sons of 
Vir Singh and Binder, son of ‘Dalip 
Singh, who are from our brotherhood 
have caused injuries to me and the malè 
and female members of my family and 
my elder brother Jetha Singh with kir- 
pans, and spears on account of dispute 
over the property of Jetha Singh. They 
have murdered Jetha Singh and Sucha 
Singh by inflicting injuries to them.” 
The dying declaration seems to be 
otherwise truthful but for the fact that 
it could not be within the knowledge or 
vision of Teja Singh that Jetha Singh 
was murdered by the appellants. His 
saying so in the dying declaration makes 
his statement a bit doubtful. It is, there- 
fore, safe to leave out of consideration 
this dying declaration. It is important to 
remember that if the dying declarations 
both oral and written of Ram Singh are 
discarded so also the dying declaration 
of Teja Singh, then no direct evidence 
remains on the record in regard to the 
murder of Jetha Singh and Ram Singh 
by the appellants. In all probability they 
had committed the murder of these two 
persons also because after having raised 
the Lalkara they went towards the field 
where Jetha Singh and Ram Singh 
were. But in absence of a direct evidence 
on the point and also for want of conclu~ 
sive chain of circumstantial evidence, 
legally it is not possible to hold that the 
three appellants were responsible for 
committing the murder of Jetha Singh 
and Ram Singh. 


10. We are not impressed with ‘the 
argument advanced on behalf of the 
appellants that the occurrence did not 
take place at about sun-set time or that 
the First Information Report was ante- 
timed merely because the Illaka Magis- 
trate received the said report late by a 
few hours. It is difficult to accept -the 
suggestion in this ` case that the appel- ` 
lants were falsely implicated and some 
unknown two. persons had committed the 
murder of so many family members, ` ‘of 
Teja Singh, The evidence of the two 
stamped witnesses, Darsho and” “Anup 
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o there cannot- be am, doubt about. - the. - 
. corimission: :of the: ghastly. crime: -by -the. ; 
 gppellant-in. the .murder ‘of three of the- 


five; persons. Regarding: the.. other two, . 


i a-definité finding. may- mot: be possible to. 
“be ke Og for lack: or legal. REES ? 


ETE For the. reasons “stated above, we 
maintain the conviction of all the th-ee 
appellants under Section 302 read with 
Section, 34 of the Penal Code for ihe 
murder. of Teja Singh, Sucha Singh and 
Pal Kaur. We also maintain their otaer 
convictions, The Trial Court gave an 
opportunity to the appellants of hearing 
arguments on the question of sentence, 
That was a sufficient compliance with 
the law. Argument ` on the question of 
sentence was also advanced in the High 
Court, There is no infirmity on that 
account at all. Special reasons have been 
given by both the courts for imposing 
the extreme penalty of death on each 
of three appellants, While generally 
agreeing with those reasons we feel per-« 
suaded to take a somewhat lenient view 
in the case of Balvinder Singh, We cculd 
not find with certainty for lack of legal 
evidence that he along with the other 
two appellants was responsible for caus- 
ing the death of Jetha Singh and Dam 
Singh. Dalip Singh and Kundan Singh 
aré nephews of Teja Singh and they 
‘had demanded. a share in the şum of 
Rs. 3,000/- received be Jetha Singh ` on 
execution of the mortgage, Balvinder 
Singh was a young man in his twerties 
at the time of the occurrence. He is a 
grand-nephew of Teja Singh, We, th=re~ 
fore, feel that in his case ends of justice 
would be met by sentencing him to life 
imprisonment imstead of the imposition 
of the extreme penalty of death. We 
further do not feel persuaded to uphold 
the imposition of fine of Rs. 2,000/~ on 
any of the appellants because after im- 
posing a sentence of death it was not 
necessary on the facts of this case to 
impose any sentence of fine on an7 of 
them, In the result we upheld the con< 
viction of all the appellants under the 
various counts to the extent and in the 
manner indicated above. We uphold tha 
sentence of death awarded to appellants 
Dalip Singh and Kundan Singh but set 
aside the imposition of fine of Rs. 2,000/« 
on each of them, We commute the snt- 


‘ence of death imposed upon Balvinder ` 
sentence him to 


‘Singh ‘and instead 


ES 
* 
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-dismissed subject to the. modification .in | 
: the. sentence, as mada above, |; 
e ; . Order aécordingly. 
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‘was not called for. 


REDDY, JJ, 

~ Guruswamy, Appellant 

Tamil Rad, Respondent, 

Criminal Appeal No, 76 of 1975, D, 
30-11-1978, 

Penal Code (45 of 1860), S 302 — Cri- 
minal P. C. (2 of 1974), S. 357 — Con- 
viction for murder — Sentence — Com- 
pensation to widow of deceased. 

The accused was convicted on a charge 
of murder, The victims were his father 
and brother, While reducing the sen- 
tence it was held that the offence was 
committed during a family quarrel and 
though the victims are the father and 
brother of the appellant, in the circum 
stances of the case, the extreme penalty 
The accused had also 
been under sentence of death for a period 
of six years, But in reducing the sentence 
to imprisonment for life, it was held that 
the widow and her minor children should 
be compensated for the loss they have 
suffered by the death of the second -de- 
ceased, AIR 1978 SC 1525, Foll, 

‘(Para 9) 

Anno: AIR Comm, Cr, P.C, (7th Edn.) 
S, 357, N. 10; AIR Comm, Penal Code 
(2nd Edn.), S, 302, N. 2A. 

Cases Referred: Chronological Paras 


ve State of 


AIR 1978 SC 1525: (1978) 4 SCC 111: 
9 


undergo imprisonment for life. Sentence 5 


of fine of. Rs. 2,000/- _imposed..upon. him . 
iè- also- knocked down,- ‘The appeals ard 


acquitted by the High Court of 


1978 Cri LJ 1598 


KAILASAM, J.:— This appeal îs pre- 
ferred by special leave against the judg- 
ment of a Division Bench of the Madras 
High Court in Criminal Appeal 373 of 
1973 finding the appellant guilty on two 
counts under S, 302, Indian Penal Code 
and sentencing him to death on each 
count. The case for the prosecution is 
as follows :— 

Petha Gounden who will be referred 
to as the first deceased, is the father of 
the appellant Guruswamy and the second 
deceased Doraiyan alias Kalianna, There 
were two other accused before the ses- 
sions court, the second accused being the 
brother-in-law of the appellant having 
married his sister. The third accused is 
a cousin’ and the friend of the second 
accused... Second and third accused were 
_ the 


-CW/CW/A249/79/MVI . 
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offence under S. 302, Indian Penal Code 
but were convicted of minor offences. 
There is no appeal against their convic- 
tion by the sécond and third accused. 


2. Deceased Petha Gounden owned 
about 10 acres of land and about 13 years 
before the occurrence, he divided those 
lands between the appellant and the second 
deceased, Doraiyan alias Kaiannan, giv- 
ing them each 5acres, The deceased ex- 
. pected eachofthesons to pay him Rupees 
250/- per year for his maintenance, Petha 
Goundan received his maintenance for 
sometime but later started living with one 
or the other of the sons, colecting the 
maintenance from the other son. Later, 
Petha Goundan wanted. his share of the 
property from the two sons for himself 
and there was some misunderstanding 
over this request. The appellant was not 
willing to hand over his share of the pro= 
perty. There was misunderstanding be 
tween the appellant on the one side and 
Petha Goundan and the second deceased 
-< Doraiyan alias Kaliannan. 


3, On the day of occur::nce ie, on 
26-8-1972 at about 4 pm. the appellant 
came and picked up a quarrel objecting 
to the cattle trough belonging to Dorai- 
yan alias Kaliannan being kept under a 
itchi tree to the west of the house as 
that site belonged to the appellant. Dorai- 
yan removed the trough, At about sun- 
set time. P.W. 2 the cousin of the decea= 
sed Petha Goundan, came to Petha Goun= 
dan and was talking with him. P.W, 1 
the wife of the second deceased Doraiyan 
served food for all the members of the 
household. 
was sitting in front of her house, while 
the first deceased Petha Goundan. and 
P.W. 3 were picking cotton from cotton 
pods, near a tube-light that was burning, 
P.W. 1 and deceased Doraiya were inside 
their hut along with their son Murugai-~ 
yan. While P.W. 1 and the deceased were 
talking and picking cotton from cotton 
pods, at about 9 p.m. the appellant and 
the other accused came from the west 
into the courtyard of the house, The 
appellant was armed with a stout stick 
and the third accused with a whip stick. 
The appellant stood on the. west and call- 
ed out to Doraiyan alias Kaliannan the 
second deceased saying “come on, I will 
finish the father and the son.” It is stat- 
ed that the appellant caught hold of 
P.W. 1 by, her tuft and shook her, Dorai- 
yan, the second deceased shouted to the 
appellant as to why he was catching hold 
of the woman and dragging her. P.W. 3 
prevented the second deceased.from com= 


After serving the meals she 


A. LR. 


ing out in order to avert the fight. The 
first deceased Petha Goundan came out 
and proceeded towards the appellant who 


- was catching hold of P.W, 1. At that 


time, it is stated, that the appellant who 
was armed with Dhonnai (Stout Stick) 
beat the deceased Petha Goundan twice 
or. thrice on the head whereupon Petha 
Goundan fell down and even after that 
the first appellant beat Petha Goundan on 
the left side of the chest with the stick, 
When the second-deceased Doraiyan came 
running he was caught hold of by the se- 
cond accused and the third accused, The 
appellant beat Doraiyan with the stick on 
the face and Doraiyan fell down, After 
inflicting injuries, the appellant and the 
two other accused went away, The inci- 
dent was witnessed by DW. 1 -the wife 
of the second deceased and P.W. 3 the 
cousin of Petha Goundan and P.W. 4 the 
son of the second deceased and P.W., L 
Soon after the incident, P.W. 1 went te 
the village Munsif, who is living half a 
mile away from the scene and lodged the 
complaint at 10 p.m. ie. within an hour 
of the occurrence. The village Munsiff 
recorded the PIR Ex. P. 1, obtained the 
thumb impression of P.W, 1, prepared the 
necessary copies and sent them to 
the Police and to the Magistrate. 
The F. LR was received at 
the Police Station which. ie about 
3. miles away, at about 12-15 hours 
and by the Magistrate at about 2 am, 
Immediately, after the receipt of the PIR, 
the sub-Inspector proceeded to the scene, 
prepared the necessary papers, seized the 
blood stained earth and other materials 
and held the inquest, i 


4, The defence of the appellant is that 
his father, Petha Goundan, the first de- 
ceased, was in illicit intimacy with P.W., 1 
wife of the second deceased and on the 
night of the occurrence when the appels 
lant was sleeping in his house, he heard 
the noise of some confusion in the court« 
yard, woke up and came out and saw his 
brother Doraiyan, the second deceased, 
beating his father the first’ deceased 
whereupon he took out the stick and 
beat Doraiyan on the head with it and 
next morning he went to Bhawani and 
appeared before the Sub-Inspector. 


5.- -The learned Sessions Judge, and the 
High Court have accepted the evidence 
of P.W, 1, the wife. of second deceased, . 
P.W, 3 the cousin of the first deceased 
Petha Goundan and P.W. 4 son of the 
second deceased ` and P.W. 1 and found 
the appellant guilty of the - offence of 
murder om both counts, The trial Court 
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as well as the High Court rejected the 
defence set up by the appellant as totaily 
unacceptable. Mr, K. S. «‘Ramamurthi, 
learned counsel for the. appellant submit- 
ted that the case for the prosecution brit- 
les with improbabilities and should mot 
have been - accepted. He referred to 
the evidence of P.W. 1 wherein she has 
stated that the village Munsiff came to 
her house and then recorded the PIR 
at 12 midnight. He submitted that ac- 
cording to the village Munsiff, the F.LR. 
was recorded at about 10 p.m. in his house 
which is contrary to the evidence of 
P.W. 1. It is seen from the evidence of 
the Sub-Inspector that the report was ze- 
ceived at 12-15 midnight by the Sub-Ins- 
pector at Andiyur Police Station whch 
is at a distance of 3 miles. If the report 
was taken in the village at 12 mid-night, 
it would not have reached the Police Sta- 
tion at 12-15, 


6. We, therefore, agree with the Courts 
below that being an illiterate woman 
P. W. 1 made a mistake about the 
cording of the F.I.R, in her house. 


‘7. P.W. 1 the wife of the second de- 
ceased, is a natural witness for the occar- 
rence, as she was living in her house with 
the second deceased, and P.W. 4. She 
sustained number of injuries and her pee- 
sence at the scene cannot be. doubted. 
The Courts below have accepted her evi- 
dence and we see no reason for not cen- 
curring with their views, The 'F.IR. was 
lodged without any :delay, In the PIR. 
the presence of P.W.. 3, the’ cousin of 
Petha Goundan, is mentioned, The evi~ 
. dence of P.W. 3 has ‘also. pa EE 
by the courts below. 


8, Learned counsel submitted that -he 
name of P.W. 4 is not in the F.LR. znd 
was not examined during the inquest., In 
spite of this defect the Courts below .ac- 
cepted P.W. Ais statement, P.W, Ais be 
son of second deceased and P.W, 1 anc: it 
is only natural he was in the house end 
witnessed .the occurrence, On -conside-a-~ 
tion- of the prosecution evidence, we have 
no hesitation in agreeing with the courts 
‘below. The defence, . however, is totally 
unacceptable and highly. improbable, The 
incident ‘narrated by the appellant is far 
from ‘being probable, ‘It is most unlikely 
that P.W. 1 was intimate with her fathar~ 
in-law. The story of the defence that he 
appellant came to the rescue of his.father 
from the second deceased and acted ‘in 
private defence, reads more like fiction, 
The defence was rightly rejected by E 
“courts below, / | 


Rafiq v. Stata of Maharashtra 


lE- 
; 
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9. We confirm the conviction of the 
appellant on the charge of murder, The 
offence was committed- during a family 
quarrel and though the victims are the 
father and brother of the apvellant, we 
do not.think, in the circumstances of the 
case, the extreme penalty .is called for. 
The appellant has also been under sen- 
tence of death for a period of six years. 
But in reducing the sentence to imprison- 
ment for life; we feel that the widow 
P.W. 1 and her minor children should be 
compensated for the loss they have suffer- 
ed by the death of the second deceased. 
We, therefore, while reducing the sentence 
to imprisonment of life, impose a fine of 
Rs. 10,000/~ which if collected will be paid 
to P.W. 1 and her children. This Court 
has held in Sarwan Singh v. State of 
Punjab, (1978) 4 SCC 111: (AIR 1978 
SC 1525) that it is only appropriate to 
direct payment of compensation to the 
dependants of the victim by the accused 
who has the capacity to pay. In case of 
murder, it is only fair that proper com- 
pensation should be provided for the de- 
pendants of the deceased. The appeal of 
the appellant is dismissed and conviction 
confirmed, but the sentence of death is set 
aside and instead sentence of imprison- 
ment of life and fine of Rs. 10,000/- is 
imposed, In default of payment of fine, 
the appellant will undergo rigorous impri- 
SC for. a period of one year, > 


Sentence modified. 


-> AIR 1979 SUPREME COURT 1179 
=i 1979 CRI. L, J: 706. i 
' (From: Bombay)* ` 
V. R. KRISHNA IYER, 
‘Vv. D. TULZAPURKAR AND 

: i R,.S..PATHAK, JJ, 

“Rafiq, Appellant aC State of Maha- 
rashtra, Respondent, ` a ee 

Criminal Appeal ` No, 
D/- 10-11-1978," ` 

Penal Code (45 ot 1860), Ss. 302, 304, 
First Part, 300, Exception 2 and 97 — 
Right of private defence of body — K 
started attacking A with stick — A then 
stabbing K with knife causing. grievous 
injury to K’s heart resulting in death of 
K — A acts in exercise of his right of 
private ‘defence but exceeds that right by 
stabbing K in heart — A held guilty of 
offence under S, 304, First Part and not 
of murder under S. 302. Criminal Appeal 
No. 608 of 1972, D/- 30-1-1974- (Bombay 


*(Criminal Appeal No. 608 of 1972, 
D/- 30-1-1974 (Bom, at Nag.)). ` 


CW/DW/F310/78/AGJ/RSK i 


372 of 1974, 
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at meaner), Reversed. (Evidence Act (1 of 
1872), S. 105). . (Para 3) 

‘Anno: AIR Comm, Penal Code (2nd 
Edn,), S, 302, N. Zu: S. 304, Piret. Dart, 
N, 17; S. 300, Exception 2, N, 59; S. 97, 
N. 3; AIR Manual (3rd Edn.), Evidence 
Act, S.. 105, N, 3, 

Mr. M. N. Phadke, Sr. Advocate (Dr, 
N. M, Ghatate, Advocate with him), for 
Appellant; Mr Y. S. Chitale, Sr. Advo- 
. cate (M. N. Shroff, Advocate with him), 
for Respondent, 


PATHAK, J.:— This appeal by spē- 
cial leave is directed against the judg- 
ment and order of the Bombay High 
Court dismissing an appeal filed by the 
appellant against his conviction and sen- 
tence under S, 302 and S, 307 of the 
Indian Penal Code, 


2. The case of the prosecution is that 
the appellant and certain other persons 
were on inimical terms with one Mannu 
because of a dispute in respect of land, 
that Mannu’s son, Nasir was threatened 
by the appellant with violence and some 
days later. when Nasir was proceeding 
with Kadir to his fields they were met De 
the appellant, Karim, Habib and others, 
A quarrel ensued in which the appellant 
attempted. to assault Nasir fatally . with a 
pen-knife and after the blow missed he 
stabbed Kadir who, however, succeeded 
in inflicting some injuries: on the appel- 
lant with a stick.. The six accused, in- 
cluding the appellant, were committed to 
stand trial, The. learned Sessions Judge 


found the. appellant guilty of the offence . 


_ under S. 302 ‘and sentenced him to impri= 


sonment for life. He was : also . found - 


guilty of the offence under S. 307 and. 
sentenced to . rigorous imprisonment for 
seven years, | 
concurrently, On: appeal, the High Court, 
maintained. the conviction and 
tence of. the appellant under Se 302 ad 
307. The High Court found that the 
appellant. had attempted to murder Nasir, 
and had given a knife blow fo Kadir on 
the left part of his chest with. the inten~ 
tion of causing death. The appellant ob- 
tained special leave to appeal from this 
Court on Oct, 11, 1974 against the judg- 
ment and order of the Bombay High 
Court, but the special leave was confined 
to the nature of the offence and ` Sa 
Ge of sentence, 


3. Before us, learried sonnel for ‘tha 
appellant. contends Chat (he offence under 


S. 302 is. not . made out and- urges: that. 
- this je a case where the provision’ of (hg: 
‘First Part of S, 204 can be said to be at= 


The sentences were Io ron | 


sen~ i 


. ALIR.. 


. tracted, It is pointed: out ` that «during 
the quarrel between’ the parties: Kadir- ` 


attacked the appellant and inflicted: seve=: 
ral blows with a stick and it was then’ 
that the appellant stabbed Kadir with a- 
knife and in doing so, it is submitted, the- 
appellant acted‘in the exercise of his 
right of self-defence, It is said that at 
the worst this is a case where the: appel- 
lant exceeded his right of private defence. 
After hearing learned counsel for the 
parties, it seems to us reasonable to ac- 
cept the contention raised on behalf of 
the appellant, There is no dispute that 
the appellant suffered a number of inju- 
ries when Kadir set upon him with a 
stick, The question is whether the inju= 
ries were inflicted by Kadir on the ap 
pellant before or after the appellant had 
stabbed him with a knife. In support of 
his contention that the knife blow came 
after, learned counsel for the appellant 
has referred us to evidence showing that 
the knife pierced the heart of the deceas- 

ed and the blow was of such violence 

that the deceased fell down immediately 

and the blood drained out from his heart, 

It is suggested that there was no possi=' 
bility thereafter of the deceased ‘inflict- 
ing any blows with a stick on- the appel- 
lant, It is pointed “out that Nasir and 
Kadir must have been already armed with 
sticks when the affray took place because 

only a few days earlier. the appellant is 
said to. have threatened. Nasir and there- 
after the latter did not move about in 
the village alone: According to the prose- 
cution. case itself; ‘because of the fear so 
generated, Nasir sent for. Kadir to.accom« 
pany him when proceeding to his fields, 

We are impressed ‘by the. force of these 
submissions, It seems to us on the. evi- 
dence before us that Kadir first attacked 
the appellant and inflicted several blows 


on him. with . a stick, and it. was there- 


after that the — ‘appellant: plunged ‘tha 
knife into him.. The medical evidence does 


‘not convince us that Kadir could, after 


the fatal knife wound in his heart, sef 

about to. wield blow after blow with - a 
stick on the appellant.. Having regard io 
all the surrounding circumstances, a.con= 


‘tinuous assault. by Kadir on the appel- 


lant after he had been ‘stabbed must, in 
our opinion, be ruled out. The injury to 
the heart was far too grievous. The pro- 
secution. sought fo support its- „case by 
reference to the testimony of Fakira ‘and 


Gafoor, - according -to whom ihe blows 


‘with the. stick. followed, the: ‘knife inj ury, D 
But the High Court thas disbelieved tha’ .. - 


testimony of Fakira and-Gafoor: that they 


` 1979 . 
had seen the knife. blow::It-is dear ro ws 


that..first-Kadir started-beating the appel-.. 
lant with a stick, and-the latter. then sta>- . 
bed him with a knife: ‘The. appellant acted. 


in the exercise of bis right of privaie 
defence, ‘but if regard i is had to nature and 
violence ef-the. , blows suffered and a>- 
prehended. by him he exceeded that rigat 
when he stabbed Kadir in the heart. in 
our view, the appellant is guilty of an 
affence -under the first part of S. 304 of 
the Indian Penal Code, and we senterce 
him to rigorous . imprisonment for. fiwe 
years and fine in the. sum of Rs. 2,500”, 
The fine, if recovered, shall be paid as 
compensation te the father of the dececs~ 
ed who,.we are told, was dependent 
on the deceased. On failure to pay the 
fine, the appellant shall be- liable to 
rigorous - imprisonment for a furtker 
period of two years. As regards the ccn- 
viction of the appellant under S. 307 the 
circumstances of the case indicate the 
desirability of reducing the sentence of 
imprisonment from a period of 7 years 
to a period of 5 years, and therefore, we 


reduce the sentence to that period, The. 


substantive sentence pursuant to the two 
convictions shall run concurrently. The 
T is. allowed accordingly. . 

bd E allowed, 


D 
"el e 
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keo p ee (From: . ` Gujarat) . S 


' V. D TULZAPURKAR AND 
Bai CHINNAPPA REDDY, JI. 


of Gujarat, Respondent,” 


. Criminal. Appeal No,’ 
D/- '29-9-1978... 


Evidence Act .(1 of. 1872), S.. '32 — Dying 


declaration — Presence: of relatives with 
- deceased before: 
: zE ` Effect. g Z 


"` Great weight must ‘naturally DEG neces- 
sarily be attached to a dying declaration 
recorded very shortly after the occur- 
rence: Merely because some friends- and 
relatives happened to be with the deceas- 
ed before the statement was recorded, 
the statement cannot be thrown out: as 
tutored. (Para 9) 
E would also be wholly unjustifiable to 
put. the ‘involuntary exclamation of thè 


*(Criminal: - Appeal. Me 585 of | 1370, 
a D/- 3-12-1971; (Guj)). 


train ‘to go to. 
‘habit | every, day.. Having ` ‘put his. bag in 


‘Habib Us Appellant e ‘The S Ge the compartment, he was standing on ‘the 


CN of ` 1872, 


_mreording of statement . 


ee me,- Save Dei. 
"W/DW/E547/78/RSK ~ sce ote | ae E 


Habib, Usman `v. State of » Gujarat (Reddy. J.) {Prs, 1-4] S.C. 1181 . 


deceased on the same „par... as a dying.. 
declaration. and ‘to reject” the; , dying 
declaration naming the assailant recorded 
by the Sub-Inspector later in the pre. 
sence of the Medical Officer on the. 
ground that the deceased did not name . 
his assailant while crying out ‘save me,. 
one person has stabbed me.’ (Para. 9) 

Anno: AIR Manual (8rd Edn.), Evi- 
dence Act, S. 32, N. 21, 

M/s, R, K. Garg and V. J. Francis, 
Advocates, for Appellant; Mr. R, M. 
Mehta, Sr, Advocate (Mr, M. N, Shroff, 
Advocate with him), for Respondent. 


O. CHINNAPPA REDDY, J.: — Habib 
Usman, sole appellant, was acquitted De 
the learned: Sessions Judge, Ahmedabad 
(Rural) of an offence under S, 302, Indian 
Penal Code. On appeal by the State oj 
Gujarat the order of acquittal was set 
aside by the High Court and he was 
convicted under S. 302, Indian Penal 
Code and sentenced to suffer imprison- 
ment. for life. He has filed this appeal... 


2. The case against the accused was 
as follows: d 


3. There was a trivial quarrel between 
the accused and Hajishah, P. W, 8 over a 
soap box near the Koteswar tube "well, 
where both of them had gone for a bath. 
The deceased Amminuddin Miyasaheb 


D SEH intervened: and this. angered the accused. 
Gi 1979 ` SUPREME couRT’ ua 


who ` went away uttering a threat at the’ 
deceased. On the day of occurrence, at 
about -8*.A.M:..the deceased had gone to 
Viramgam Railway: Station ` to ‘catch a 
. Ahmedabad, 


platform when the accused attacked: him - 
with a knife.. ‘The blow was. delivered on? 
the left =- side - af Che ` chest.’ Eo 
deceased ` sat: ` down clutching - 


- chest with both hands: afid crying’ | a 


me, save me’, P. W. 3, Yusufbhai who 
had gone to the Railway Station to see’ 
his sister-in-law, off, withessed the oc- 
currence, went near ‘the deceased, made 
him Set up, took him upto the gate, put 
him in a carriage and went with him o 
the hospital. The occurrence was also 
witnessed by P, Ws; A3 and 6 anong 
others, 


4- P. W. 15, Dagadu, a “constable 
attached: to the Railway Police Station 
happened to be coming ~ -along the plat- 
form. along with another . ` Constable. 


Kamarsingh .when they ‘saw a man coming Lo 
» with- his hands on his chest,“ “erying. tsave 
: The injured ` person said. =. 
J. am, stabbed by. one person on my chest d 


as -- was his: Ko 
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on the platform and he has run away’. 
The injured pointed towards the main 
gate indicating that the assailant had run 
that way, Dagadu ran towards the main 
gate in order to apprehend the assailant 
but he was unable to find him, So he re- 
turned, By that time the injured person 
had: been taken’ to the hospital, Dagdu 
and Kamarsingh went to the Police Station 
to inform the Sub-Inspector about the 
stabbing. An entry was made in the 
station diary mentioning the information 
given by Dagadu. 


5. At the hospital, in the lanes 
P W. 2, the Medical Officer examined 
the injured and sent an intimation tothe 
Police Station. The Sub-Inspector of 
Police proceeded forthwith to the hos- 
pital and recorded the dying declaration 
of the injured person in the presence of 
the Medical Officer. Within half an hour 
after the statement was recorded the 
injured expired at 9.15 am, As already 
noticed the stabbing took iplace at about 
8 am. After- completing the investiga- 
tion the Police filed a chargesheet 
against the accused for an offence under 
Section 302 Indian Penal Code. 


6. In support of its case the prosecu- 
tion relied upon the direct evidence of 
P. Ws, 3, 4, 5 and 6 and the dying de- 
claration recorded by the Sub-Inspector 
at the Eospital. The plea of the accused 
was one of denial. The learned Sessions 
Judge rejected the evidence of the. eye 
witnesses primarily on the ground that 
they did not refer to the’ presence’ of 
Dagadu and Dagadu-did not mention that 
any other persons were present near the 
deceased, when "be heard him crying 
‘save me save me The. learned Ses- 
sions Judge ‘thought that if Yusufbhai 
was present: at the time of the occur- 
rence ard had taken the deceased to- 
wards the main gate, he would have cer- 
tainly met Dagadu and Kamarsingh when 
they came near the deceased-on hearing 
his cries ‘save me, save me’. The failure 
of Dagadu to mention the presence’ of 
Yusufbhai and the’ statement of Dagadu 
that he saw a man running towards the 
main gate with his hands on the chest 
Gisproved, according to the learned Ses- 
sions Judge, the presence of Yusufbhai 
as well as his story that immediately on 
being stabbed the deceased sat down and 
Yusufbhai ‘made him get up and took 
him towards the main gate. The learned 
Sessions Judge discarded the evidence of 
the other eye witnesses ‘on the ground 
that they spoke to‘the. presence of Yusuf- 
bhai and did -not speak to the presence 
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of Dagadu and Kamarsingh. The dying 
declaration was rejected by the learned 
Sessions Judge on the ground that the 
friends and relatives of the deceased 
were admittedly with the deceased just 
before he made the dying declaration ` 
and there was therefore, an opportunity 
for the deceased to ‘be tutored to impii- 
cate the accused. The learned Sessions 
Judge also relied on the circumstance 
that according to Dagadu the deceased 
did not mention the name of the assai- 


. lant but merely said that one person had 


stabbed him. He also relied on the cir- 
cumstance that the driver of the carriage 
also stated that the deceased did not 
mention the name of the assailant. The 
learned Sessions Judge, . therefore, ac- 
quitted the accused, 


7. On appeal by the State of Gujarat, 
the High Court held that there was no 
acceptable reason.for the rejection of the 
evidence of the eye witnesses or the 
dying declaration, The High Court went 
into the matter in great detail and after 
considering elaborately the reasons given 


‘by the learned Sessions Judge, it came te 


the conclusion that the accused was 
guilty of the offence ef murder. Accord- 
ingly the accused was convicted and sen- 
tenced to suffer imprisonment for life, 


8. In this appeal Shri R. K. Garg, 
Learned Counsel for the appellant argued 
that two views were possible on the evi- 
dence in'the case and the learned Ses~ 
sions Judge had taken ene view which 
could not be described as unreasonable, 
and it was, therefore, not permissible for 
the High Court te interfere with the 
order of acquittal. He also argued that 
the reasons given ‘by the learned Ses- 
sions Judge were not met by the High 
Court. Shri Garg relied primarily en the 
entry, made in the Station diary, ef the 
information furnished by Dagadu and 
argued. that the name of the assailant 
was not known initially and that the: ac- 
cused was implicated later. He argued 
that the entry in the Station diary and 
the evidence of Dagadu and the carriage 
driver completely destroyed the value to 
be attached to the dying declaration and 
the evidence of the eye witnesses. 

‘9. We have considered the arguments 
of Shri Garg in the light of the evidence 
and the. views expressed by the Sessions 
Judge and the High Court. We are satis~ 
fied that the High Court was justified in 
interfering with the order of acquittal, 
As mentioned by us earlier. the occur- 
rence took place at about 8am. The de- 
ceased died at about.9.15 am, : The dying 
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declaration was recorded half an hoar 
before the death of the deceased, that zs 
at about 8.45. am. Great weight must 
naturally and necessarily be. attached’ io 
the dying declaration, recoroed so -short- 
ly after the occurrence. Merely because 
some friends and relatives happened to 
be with the deceased before his stat2- 
ment was recorded, the statement can- 
not be thrown out as tutored, In the 
first place it was‘indeed natural for the 
friends and relatives of the deceased to be 
with the deceased at that time. In the 
second place there is nothing to indicate 
either in the evidence of the Doctor 3r 
of the Sub-Inspector or of the brother >f 
the deceased that anyone tutored the d2- 
ceased. It was not suggested to P. W, 9. 
the brother of the deceased that anyone 
was interested in falsely implicating the 
accused or that anyone had tutored the 
deceased to implicate the accused. The 
Trial Judge sought to draw the inferenze 
that the deceased must have been tutored 
to implicate the accused from the cir- 
cumstance that the name of the assailant 
was not mentioned in the entry in the 
station diary made on the information 
furnished by Dagadu D W. 15. We mc 
here extract the entry in the Station 
diary. It is as follows: 

“Extract of entry No, 5 dated 15-9-69 
from the Station Diary of Viramgan 
Railway Police Station 8.20 hrs. 


Today we are informed by Police 
Constable Dagadu Kashiram, B. No, "7 
and Armed Police Constable Kamarsingch 
Lakkharaj B. No, 40 that they were corm- 
ing for duty towards Sama Suriya Police 
Line and when they had come to tke 
Railway station one man was coming rum- 
ning to them raising cries ‘save’ ard 
thereupon Dagadu Kashiram chased the 
assailment of the deceased. The injured 
person did not give his name but he sed 
I am stabbed by one person on my chest 


on the platform and he has run away, - 


Meanwhile other persons teok away the 
injured person to the hospital in a caz- 
riage. On hearing about this informa- 
tion I handed over the charge to Heed 
Constable’ Alauddin and went to the 
Hospital for further inquiries. 

| Sd/- Sub Inspector.” 


All that the entry in the Station diary 
shows is that Dagadu and Kamarsingh saw 
the injured running towards them raising 
cries ‘save me, save me’, and that Dagacu 


thereupon tried to chase the assailart, 


At that time the injured person did not 
give his name -but merely said ‘I am 
stabbed by one person on my chest on: the 
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platform’. It is clear that all that Dagadu 
heard was the involuntary exclamation of 
the deceased to the effect that he had 
been stabbed by one person on the plat- 
form and that he should’ be saved. The 
entry in the Station diary does not show 
that Dagadu enquired from the ‘deceased 
as to who his assailant was and that the 
deceased failed to' disclose the name of 
the assailant. In our view it would oe 
wholly unjustifiable to put the involun- 
tary exclamation of the deceased on ihe 
same par as a dying declaration and to 
reject the dying declaration recorded by 
the Sub Inspector later in the presence 
of the Medical Officer on the ground that 
the deceased did not name his assailant 
while crying out ‘save me, one person 
has stabbed me’. We are of the view 
that the reasons given by the learned 
Sessions Judge for discarding the dying 
declaration were unsatisfactory and 
therefore, the High Court was justified 
in accepting the dying declaration and 
acting upon it, The learned. Sessions 
Judge had also referred to. the evidence 
of D. W.-1, the. driver of the carriage in 
which the deceased was taken to the 
hospital. D. W..1 said in his: evidence 
that when he questioned the deceased as 
to who had stabbed him, he said that one 
man had given him a knife blow and 
that he should be taken to the hospital 
immediately. From this casual question 
of the. driver of the carriage and the an- 
swer of a.person who had been seriously 
injured and who was anxious to be 
taken to the hospital, it is too much to 
infer that the deceased didnot know the 
name of the assailant and therefore, was 
unable to mention the name to D. W, 1. 
The High Court was, therefore, right in 
not attaching any importance to the evi- 
dence of D. W. 1. 


10. Coming to the evidence of the 
eye witnesses it has to be noticed straight- 
way that the name of Yusufbhai P. W. 3 
was mentioned in the dying declaration 
itself as the person who had taken him 
to the hospital. The reason given by the 
learned Sessions Judge for rejecting the 
evidence of P. W. 3 was that P. W. Ze 
evidence could not be true if the evidence 
of Dagadu was true because Dagadu did 
not mention that the deceased was being 
taken towards the main gate by DP W. 3 
but stated, op the other hand, that the 
deceased’ was running towards them 
when he and Kamarsingh first saw him, 
We do not think that the learned Ses- 
sions. Judge was justified in rejecting the. 
evidence ‘of P, W. 3 on hat account; 
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Dagadu and Kamarsingh saw the deceas- 


ed coming ‘towards the gate holding his 


chest with his hands and crying. out ‘savé 
. me, one person has, stabbed mei Immedia- 
tele Dagadu ran towards the main gate 
in the hope of catching the assailant, He 
must have had but a fleeting glimpse of 
the deceased before he ran to chase the 
assailant, It is possible that he did not 
notice, in those fleeting moments, whe- 
ther the deceased was walking by himself 
or whether some one was supporting him 
and taking him towards the main gate, 
Dagadu himself did not witness the ac~ 
tual stabbings. The evidence of P, W. 3 
that he witnessed the occurrence could 
not be rejected merely because Dagadu 
did not notice whether anyone was sup- 
porting the deceased after he was stab- 
bed when he was proceeding towards the 
main gate, Similarly, it is possible that 
P. W. 3 on his part did not notice Dagadu 
and Kamarsingh. We do not see how 
the evidence of P, W. 3 that he witnessed 
the stabbing is liable to be rejected mere- 
ly because, after the stabbing, P. W, 3 
and Dagadu did not notice each other, 
What has been said about P. W. 3 applies 
equally to the evidence of P. Ws. 4, 5 
and 6. Their evidence was not liable to 
be rejected merely because they vouched 
for the presence of P. W, 3 and because 
they did not notice Dagadu and Dagadu 
did not notice them. It is not as if 
Dagadu stopped the deceased and spoke to 
him. Dagadu merely heard the deceas- 
ed cry out and saw him pointing towards 
the main gate. When he heard the deceas- 
ed cry out and saw him pointing towards 
the main gate he ran towards the main 
gate in the hope of catching the assailant. 
Dagadu did not claim that he spoke to the 
deceased or that the deceased spoke to 


him, We are of the view that the learned. 


Sessions Judge gave insubstantial reasons 
to reject the evidence of P, Ws, 3, 4, 5 and 
6. The High Court considered the evi- 
dence cf each witness separately and 
dealt with the reasons given by the learn- 
ed Sessions Judge to reject their evidence, 
We have ourselves gone through the evi- 
dence of the eye witnesses. We were 
unable to discover any reason to discard 
their evidence. Not a single suggestion 
was made and nothing was elicited to 
shake their credit in any way. We are 
satisfied that the learned Sessions Judge 


had taken an unreasonable view of the 


evidence and that the High Court | was. 
fustified in upsetting the conclusions of . 


the learned Sessions Judge. There was no 
good: reason ‘for rejecting. the. dying. de- 
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claration nor. were -there:' reasonable - 
grounds. for rejecting the evidence of eye 
witnesses, _The High Court was right in. 
interfering With the order of acquittal; 
The SES is therefore, dismissed, | 
ER Appeal dismissed, 
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Penal Code (45 of 1860), S. 221 — Court 
Moharrir instead of sending suspect to 
jail custody directing his release — On 
facts held release was in violation of 
legal obligation and hence Court Mohar- 
rir was guilty of offence under S, 221, 
AIR 1928 All 935 and AIR 1936 All 651 
Distinguished. (Pera 6) 


Anno: AIR Comm, Penal Code (2nd 
Edn.) S. 221, N. f 


Cases Referred : "Chronological Paras 


AIR 1936 All 6512 37 Cri- LJ 1019: Se 
All LJ 1006 

AIR 1929 All 935281 Cri LJ 12:1930 AD 
LJ 242 6 


Mr. Pramod Swarup, Advocate, for Ap- 
pellant; Mr, O, P, Rana, Advocate, for 
Respondent, 


TULZAPURKAR, J.:-~ The appellant 
Rampal along with ome Kanti Prasad, 
since acquitted by the High Court, was 
charged with being a party to a criminal 
conspiracy (120B IPC) to get one Vikram 
(PW7) (involved in Crime No, 41 of 
Hastinapur Police Station under S. 379 
IPC) released illegally from the lawful 
custody of the police on June 7, 1968 and 
was further charged with having actually 
got the said Vikram released unlawfully 
from the lawful custody on that day in 
the Court of the Judicial Magistrate, 
Mowana at Meerut in furtherance of the 
conspiracy and thereby having commit- 
ted an offence punishable under S, 221 
of the Indian Penal Code. The Sessions 
Judge convicted the appellant as. also. 
Kanti Prasad under both the counts and ` 
sentenced each one to suffer rigorous 


*(Criminal Appeal Nos. .2198 and 2062 of 
1971 D/- 16-4-1974 - (AI).) S 
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` Smprisonmient ` "for 4 yeats under eech 
count "réspectHoelz, Kanti Prasad was 
. also found guilty of an offence punisha: Ale 
under S. -466- I.P.C. and was sentencec to 
- gigdrous imprisonment for two years, In 
appeals: that were preferred by bcth, 
Kanti Prasad was acquitted outright by 
- the High Court while the appellant’s cen= 
viction and sentence under S. 120B LF.C, 
was quashed but his conviction under 
B. 221 'LP.C. was confirmed but the sen- 
Zence was reduced to two years’ rigorous 
imprisonment, The appellant is ckai- 
lenging this conviction and sentence 
under S, 221 in this appeal by special 
leave granted on November 5, 1974. 


2 The facts giving rise to the pro- 
secution of the appellant may briefly be 
stated thus: One Vikram (PW 7) on be- 
ing arrested by the Hastinapur Po-ice 
Station for an alleged offence under Sec- 
tion 379 I.P.C. was produced by constable 
Mohd. Shabbir (PW 6) before Shri A, N. 
Kapoor, Judicial Magistrate, Mowana 
(PW 3) on June 7, 1968 for obtaining a 
remand for 14 days, The appellant Rem- 
pal (a member of the Constabulary >o- 
lice) was the Court Moharrir of that 
Court, He ‘prepared remand - warrant 
(Ex. 11) and Shri Kapoor (PW 3) remand- 
ed Vikram to police custody for 14 days 
fi e from June 7, 1968 to June 20,.1£68, 
both days inclusive. One Lachhman 
{PW 8), the brother of Vikram, who had 


accompanied Vikram from the Police: 


Station to the Court, approached Ad zo- 
Gate Sharma (PW 2) to move an appliza- 
tion for bail for Vikram but since Ad- 
vocate Sharma was in a hurry to go to 
Muzaffarnagar for some other case, he 
advised Lachhman to engage another 
counsel, Lachhman (PW 8) then ap- 
proached Advocate Pahwa (PW 5) who 
prepared the bail application in duplicate 
(Exs, Ka-20 and Ka-21) and presenzed 
the original application Ex. Ka-20 to Sari 
‘Kapoor, who passed the following order 
(Ex. Ka-16): “Inform A.P.P, who is to 
argue and report, Put up for orders on 
8-6-1968", In other words, bail was not 
granted and the remand order remair.ed 
in operation with the result that Vikram 
should have been sent to custody. Lackh- 
man (PW 8) approached Pahwa, (PW 5), 
and asked him whether he would heve 
any objection if bail was obtained <or 
Vikram that very day through another 
counsel and Pahwa told him that the bail 
order would be passed on the next: day 
but he (Lachhman) was at liberty to eu- 
gage another counsel if his purpose world 
be achieved that very day, Lachhman 


1979 S, Cp VII G—5 


Rampal o State et. P. (Tul zapurkar J) ~ 


_fresh.-bail application for Vikram ` 


{PW 7 and Lachhman (PW 8). 
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then -dpprodched “Advocate Mahesh 
Kumit Tyagi (PW 10), who wrote out k 
an 
also prepared two ` surety bonds (GZ, 
Ka-12 and Exh, Ka-13) and two affidavits 

Ka-14 and Ka~15) on behalf of two 


sureties Dal Singh and Satya Pal Singhs 


the surety bonds Exs, Ka-12 and Ka-13 
were prepared by filling in printed forms 
on which the signatures of the sureties 
were obtained and the two affidavits were 
also sworn by the two sureties; thereupon 
he made his endorsements on these 
papers (Exs, Ka-12 to Ka~15) that those 
two persons were known to him per- 
sonally and that they were reliable up to 
the amount specified in the documents, 
Armed with these papers and the bail 
application he went to the Court room of 
Shri Kapoor (PW 3) and handed over 
Exs. Ka-12 to Ka~15 to Kanti Prasad (the 
acquitted accused) who was working as 
the Criminal Ahalmad of the Court and 
asked him to keep the papers ready as he 
was going to move the bail application. 
Kanti Prasad in anticipation verified the 
documents given to him and fixed the 
seal of the Court after making the en- 
dorsement “provisionally accepted. Verify 
from Tahsil” and also scribed the particu- 
lars pertaining to the names of the per- 
sons identifying him as alsa the endorse- 
ment of acceptance on behalf of the 
Magistrate and after keeping some space 
blank for the Magistrate’s signature he- 
put the date “7-6-68” on these papers. 
Advocate Tyagi (PW 10) moved the bail 
application before the Magistrate who 
returned the application to him saying 
that a bail application for Vikram had 
been moved. earlier before him which 
had been adjourned to the next day and 
that he (Tyagi) could approach him on 
June 8, 1968 to argue the matter and that 
the bail order would be passed on that 
day. Advocate Tyagi (PW 10) then went 
to Kanti Prasad and demanded the re- 
turn of Exs. Ka-12 and Ka-15 but Kanti 
Prasad refused to return those papers on 
the ground that he had verified those 
papers and made endorsements and affix- 
ed Court seals thereon but stated that he 
would use these very papers the next day 
when the bail order would be passed, 
Notwithstanding all this admittedly Vik- 
Tam was not sent to jail custody but was 
actually released on that day itself at the 
direction of the appellant — a fact vouch- 
ed by Mohd. Shabbir (PW 6), Vikram 


How- 
ever, as  scheduled,- Advocate Tyagi 
(PW 10) appeared in the Court again on 
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June 8, 1968 and on that day after hear- 
ing the parties’ Shri Kapoor (PW 3) pas- 
sed an order (Ex. Ka-27) granting bail 
to Vikram, whereafter the bail papers 
Exs. Ka-12 to Ka-15 were put up by 
Kanti Prasad before’ Shri Kapoor and 
his signatures .were obtained regarding 
provisional acceptance of the surety 
bonds and the sworn affidavits, Non- 
sending of Vikram to jail custody and his 
actual release on June 7, 1968, however, 
came to light three days later when bail 
for some other co-accused in crime No, At 
was sought by Advocate Sharma (PW 2) 
on June 11, 1968 and the Magistrate 
directed the matter to be heard on ihe 
follawing day and Advocate Sharma com- 
plained to the Magistrate that bail had 
been granted to Vikram on the very day 
on which the application had been moved, 
whereupon Shri Kapoor (P. W. 3) asked 
Shri Sharma to approach him after lunch 
interval and when Shri Sharma did so en- 
treating the Magistrate to grant bail on 
the same day Shri Kapoor granted bail 

at ‘about 4.00 Gm. on June 11, 1968. The 
‘: President of-the District Bar Association 
made an oral complaint to the District 
Judge on June 21, 1968 about all these 
facts whereupon an inquiry was ordered 
and on receipt of the report of Shri 
Mahey, the A.D.M. (PW 1) the necessary 
investigation was undertaken and the ap- 
pellant along with Kanti Prasad was 
charge-sheeted and later on committed to 
the Sessions Court for trial ef offences 
as stated above, 


3. The defence of Kanti Prasad was. 
that it was his duty to keep the papers 
and records with him but it was not his 
responsibility to prepare. the remand 
papers nor to issue the release directions 
to the police escorts qua the suspects 
produced in Court, which were the duties 
of the Court Moharrir. He admitted that 
in anticipation and at the instance of Ad- 
vocate Tyagi, he verified the surety bonds 
and affidavits (Exs. -Ka-12 to Ka-15) but 
refused to part with those papers and re- 
tained them with him when bail was re- 
fused and produced those very papers 
before the Magistrate on June 8, 1968 
after the bail order had been passed and 
after correcting the date June 7 to June 
8. he obtained the Magistrate’s signatures 
thereon. He specifically denied that he 
had any hand in the actual release of 
Vikram on June 7 as that was not part 
of his official duty. The appellant ad- 
mitted that Vikram was produced in cus- 
tody on June 7 that the Court gave re- 
mand te him til June 20, that he eps 
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tered the remand order on the order- 
sheet but did not enter that erder in the 
remand register but he claimed that the 
jail warrant was given by him to the 


police escort Mohd. Shabbir. As regards ` | 


the actual release of Vikram on June 7, 
his statement during the course of the 
earlier inquiry conducted by Shri Mahey, 
A D. M. (Judicial) was that Kanti Prasad 
told him at about 3.30 p.m, on June 7 
that the Court had granted bail to Vik- 
ram and Vikram should be released and 
on this information he asked the constable 
to obtain a personal bond from Vikram 
and to release him and that after Kanti 
Prasad had obtained the signature of 
Vikram on the personal bond he direct« 
ed Vikram’s release. Before the Com- 
mitting Magistrate his case was that the 
Court itself ordered the release on June 
7 and Vikram was released in obedience 
to that order mm the Court itself. In the 
Sessions Court he improved his version 
and stated that the order of release pas- 
sed by the Court on June 7 was an oral 
order’ and not a written order and he 
further contended that his statements 
in the earlier inquiry were the result of 
the pressure exerted by Shri Kapoor. As 
stated earlier, though the Sessions Court 
convicted both Kanti Prasad and the ap- 
pellant, the High Court in appeals -pre« 
ferred by them acquitted Kanti Prasad 
outright and convicted the appellant 
only under S, 221 LP.C. and sentenced 
him to two years R, I,- | 


4. Mr. Pramod Swarup, counsel for 


‘the appellant. raised a couple of conten- 


tions in support of the appeal. On ` 
merits- he contended that the High 

Court should have accepted his clients 
case that the Magistrate Shri Kapoor 
(PW3) had passed an oral order releasing 
Vikram on bail on June 7 and that it was 
in pursuance of that order that Vikram 
was released on June 7 and in that behalf 
he relied upon the evidence of police es- 
cort Mohd, Shabbir (PW 6), Vikram 
(PW 7) and Lachhman (PW 8) and fur- 
ther contended that Advocate Tyagi’s at- 
tendance and arguments in the Court on 
June 8, and the Magistrate’s passing bail 
order on June 8, should be regarded as 
a farce, especially when Vikram had ak 
ready been released on the previous day 
and when on June 8, 1968 neither Vik- 
ram nor the sureties were present m 
Court. Secondly, he contended that the 
appellant, though a public servant, was 
not legally bound to retain Vikram in 


confinement on June 7 and as such could 
net be convicted under S, 221, LP.C, For 


“we 


‘High Court have taken the 
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the reasons, which we shall indicate pre- 
sently, ft is not ‘possible to accept eitner 
of these contentions urged in support of 
the appeal, | 


5. At the outset if may he stated that 


‘on an appreciation of the evidence Co: 


duced by the prosecution at the tial 
both the Sessions Court as well as the 
e view that 
there was no substance in the contention 
that Shri Kapoor had himself: passed an 
oral order releasing Vikram on June 7, 
1968 and we sea no reason why we should 
take a different view on the point, In 
the first place Shri Kapoor (PW 3) aas 
categorically denied that ha had. passed 
any order of release in respect of Vikram 
much less oral on June 7 and having re- 
gard to the written order which he pase 
sed on the bail application presented by 
Advocate Pahwa (PW 5) and having re- 
gard to his conduct in returning -he 
second bail application that was made 
to him later in the day by Advocate Tyagi 
(PW 10). his denial of having passed eny 
oral order of release seems to be true, 
In fact, on that very day when Vikram 
was produced before him by police 2s- 
cort Mohd. Shabbir (PW 6) for obtain ng 
i4 days’. remand for him Shri Kapoor had 
passed a written order remanding. him 
to custody upto June 20, 1968, There- 
after the first bail application Ex, Ea- 
20 was specifically, by a written order, 
adjourned. to the next day and when 
the second application for bail vas 
made to bm on behalf of Vikram by 
Advocate Tyagi, he returned that appli- 
cation telling the Advocate that a sini- 
lar request. had been adjourned by him 
till the following day and he could argue 
the matter on June 8, 1968 when the bail 
order would be made. Having regerd 
to this behaviour and particularly the 
written orders passed on the remand war- 
rant and the first bail application, it is 
difficult to accept the defence case that 
Shri Kapoor had orally directed the re- 
lease of Vikram on Tune. Kapoor’s evi« 
dence is corroborated by both the Advo- 
cates, particularly, Tyagi, who has stated 
that the Magistrate returned the second 
bail application to him. Moreover, the ver- 
Sion that the Magistrate had orally directe 
ed the release of Vikram on June 7, was 
really an improvement over the appel~ 
fant’s earlier version which he had given 
during the course of inquiry conduct2d 
by Shri Mahey. In his statement, before 
Shri Mahey, the Appellant’s case was 
that at 3.30 p.m. Kanti Prasad had told 
him that the Court had granted bail and 


_therefore, 
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Vikram should be released and that on 
the basis of this information he directed 
the police escort to reléase Vikram; . in 
other words, he admitted. that the re- 
lease of Vikram was due to. his direction 
to the police escort though he stated that 


¥n doing so he relied upon the informa- 
tion conveyed.to him by Kanti Prasad, ` 


It was not his case then that the release 
was pursuant to the oral order ‘of the 
Magistrate, The evidence of the three 
witnesses namely, the police escort Mohd. 
Shabbir (PW 6), Vikram (PW 7) and 
Lachhaman (PW 8) undoubtedly is to the 
effect that it was pursuant to the order 
of the Magistrate granting bail on June 7, 
1968 the appellant.direced Vikram’s re- 
lease and that Vikram was actually re- 
leased in the presence of the Magistrate, 
It may ba stated that so far as Mohd. 
Shabbir is concerned the prosecution had 
prayed for declaring him hostile and had 
sought leave to cross-examine him though 
the same was refused,-So far as Vikram 
and Lachhman are concerned, it is obvi- 
ous that they have given evidence in the 
aforesaid manner obviously because Uer 
Magistrate had refused to grant bail on 
June 7, while it was the sppellant who 
directed Vikram’s release on June 7, 1968. 
The evidence of these three witnesses 
was, in our view, rightly rejected by both 
the lower Courts, It is not possible to 
accept the contention that all what hep- 
pened on June 8, in. the Court of the 
learned Magistrate was a farce as wes 
suggested by the counsel for the appel- 
lant. Neither ‘the Advocate nor the 
Magistrate had any knowledge about: (e. 
actual release of Vikram on June 7 and, 
it was natural for Advocate 
Tyagi to appear in the Court of the Magis- 
trate and argue the matter before him 
for bail and it was natural for the Magis- 
trate Shri Kapoor to pass the written 
order granting bail which he did on June 
8, 1968. It is true that neither Vikram 
nor the two sureties had attended the 
Court on June 8, 1968 but all the preli- 
minaries with regard to the verification 
of the sureties and the execution of the 
surety bonds, swearing of the affidavits 
etc. had been completed by Kanti Prasad 
on the previous day i.e. on June 7, 1958 
and after the written order granting bail - 
was passed these very documents which 
were completed on the previous day were 
put up before the Magistrate by Kanti 
Prasad and the Magisrate’s signatures 
were obtained thereon, Kanti Prasad has 
admitted that he altered the date by con- 


verting the figure “7” into mër before he 


'- put these -papers ` beforé: the Magistrate -- pect 


"` Antar’ Singh v, State of MB + ALR 


gies S. C- : l 
produced in a Court: and Jf was:also ``. 


for the latter’s. signatures and. it-is quite 


possible that Shri Kapoor might not’ have 


noticed the. alteration made in the figure 


"XI, while converting it into “8”,- From - 


Ehat alone it is not-possible to come to 
the conclusion that whatever was done 
on June 8, was a farce or that the Magis- 
trate had orally directed the release of 
Vikram on June 7, In our view both the 
lower Courts were right in rejecting this 
defence of the appellant, 


6 In support of the legal contention 
that the appellant could not be convict- 
ed under S. 221 I.P.C, counsel relied upon 
two decisions of the Allahabad High 
Court, one in the case of Bhagwan Din 
v. Emperor, AIR 1929 All 935 and tha 
other in the case of Ram Lal v. Emperor, 
AIR 1936 All 651. In our view both the 
decisions are clearly distinguishable from 
the instant case on facts. In the former 
case the Court has held that the duties 
of a Chowkidar as a private citizen ought 
not to be confounded with his duties as 
a public servant and when the legal obli» 
gation of the Chowkidar to arrest or de- 
tain had not been established there was 
no dereliction from his statutory duty 
within the purview of S. 221 and the 
Chowkidar could not be penalised for in= 
tentionally suffering a pilferer to escape 
from his detention. In the latter case 
the Court has held that when a public 
servant who was legally bound to arrest 
a man who had committed murder in his 
presence omitted to apprehend him and 
allowed the -murderer to escape he 
would be guilty of the offence under 
S. 221, LP.C. Section 221, I. P.C. re- 
quires that the accused as a public ser= 
vant must be under a legal obligation to 
apprehend or keep in confinement a per- 
son charged with an offence and he must 
intentionally omit te apprehend such per- 
son or intentionally suffer such person to 
escape, It cannot be disputed that the 
appellant being a member of the police 
force was admittedly a public servant 
and he was attached as a Court Moharrir 
to the Court of Judicial Magistrate, 
Mowana on June 7, 1968, What was 
urged was that he was under no legal 
obligation to keep Vikram in confine- 
ment and therefore,. was not within the 
purview of S. 221, IL P, C, It is not 
possible to accept this contention in view 
of his duties as a Court Moharrir which 
have been deposed to by Shri Kapoor. It 
has come in evidence that it was the ap: 
pellant’s duty as e Court Moharrir. to: pre: 
` pare remand papers ‘in respect of a, sus: 


his duty -after - the Magistrate has -grante 
ed bail, to-issue. the release order: and ` 


. direct the polica . escort to- release the 


suspects, In fact, „in pursuance of these 
duties the appellant had prepared the 
remand warrant Ex, It and evidence of 
Mohd, Shabbir (P, W, 6} shows that, it 
was the appellant- who had directed him 
to release Vikram, In fact, after Vikram 
was remanded to custody till June 20, 
1968, it was the duty of the appellant to 
have sent him to jail custody which he 
failed to do and in fact, directed Mohd. 
Shabbir fo release Vikram, which con- 
duct was clearly in-violation of his legal 
obligation, The legal contention therefore 
fails and is rejected, _ 

7, In the resul tha appeal fails and 


Appeal dismissed, 
a geese RRNA FREER 
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R, S. SARKARIA AND - 
D CHINNAPPA REDDY, JJ,- 


Antar Singh, Appellant v, Stata of 
Madhya Pradesh, Respondent, > `> > 
Criminal Appaal No, 


DL 14-9-1978, 5 p 7s 


(A) Criminal P. €. (2 of 1974), S. 386: 
= Appeal against acquittal — Scope of 
powers of High Court in reversing ac- 

Although in an appeal against acquit- 
tal, the powers of the High Court in 
dealing with the case are as extensive as 
of the trial Court, befora reversing the | 
acquittal, the High Court should bear in 
mind that the initial presumption of the 
innocence of the accused is in no way 
weakened, if not reinforced, by his ac= 
quittal at the trial, The opinion of the 
trial Court which had the advantage of 
observing the demeanour of the witnesses, 
as to the value of their evidence should 
not be lightly discarded, Where two 
views of the evidence are reasonably 
possible, and the trial Court has opted 
for one favouring acquittal, the High 
Court should not disturb the same mere- 
Ty on the ground that if it were in the 
position of the trial Court, it would have 
taken the alternative view and convicted 
the accused accordingly, . - (Para 11) 


CW/DW/E461/78/GDR ` 


1979 =". 


“Annot” “AIR Commi, : 
Edn. J S. 386, EK BW 
(B) Evidence” “Act (£ ‘of 1879), S. 9 a 


Identification ‘after long interval — Effect: 
— Dacoity — Accused’ put to test idënti- ` 


fication 12 months. after occurrence —~ 
Identification test‘ of ` other co-accused 
held. earlier but accused not put up for 
identification —“No reason given by pro- 
secution for delay — Evidence of identi- 
fying witness held was rightly rejected 
by trial. Court. Judgment of Madhya Pra- 
desh High Court, D/ - 15-9-1977, Reversed. 
(Paras 9, 10) 
Amo: AIR Manual (3rd Edn.), Evi- 
dence Act, S, 9, N. 5 (g). l 
SARKARIA, 
special leave directed against a judg- 
ment, dated September, 15, 1977 of the 
High Court of Madhya Pradesh, arises 
out of these circumstances: 


On the night intervening. January 5 
and 6, 1968, two dacoities were commit- 
ted in the houses of Ramgopal Soni 
(P. W. 1) and Rampratit Saraf (P. W. 4) 


at village Nagama, and property consist= 


ing of gold and silver ornaments worth 
more than Rs. 3 lakhs-was looted. In this 
eonnection 19 persons were arrested by 


the police, Out of them, 15 were charged . 


with offences: under Ss. 395/397/109 read 
with. S.. _120-B, Indian Penal Code, 


2. The Sessions J udge, Rewa, who 


fried the case, convicted two of the ap 
cused, ’ namely, . Jawaharlal and Munnilal 


under. Ss. 395 and 397 read with S. 109. 
Penal Code, and sentenced each of them 
to four years rigorous imprisonment, He 
acquitted the Reg 13 EE in- 
cluding Antar Singh... - 


3. Against the order of their — 
the State of Madhya Pradesh carried an 
appeal.to the High Court, which set aside 
the acquittal of Antar Singh, Tulsi Ram 
and Ajijuddin, who were original accused 
I, 4 and 8 respectively, and convicted 
and sentenced each of them under Sec- 
tion 395, I. P. C. to four years rigorous 
imprisonment. Antar Singh only is the 
appellant before us, 


4, The mainstay of the E ation 


case against Antar Singh was the testi- 
mony of the solitary witness, Diwakar 
son of Rampratit. The appellant and the 
co-accused were not known to the wit- 
ness. The -entire case, therefore hinged 
on the question of identification. . Diwa- 
kar’s evidence was to the ‘effect, that the 
dacoits ` after beating- -Ramgopal, rushed 
into the rear rooms, of..the kouse and 


' : brought: out all the’ valuables for: being ` 


. Antar Singh v. State:of -M::P, (Sarkaria’ J.J: -~:t 


filled .in-gunny bags, ‘Instead: of-running.: - 
followed: ‘the: dacoits:. ` 
~- fnto..the house, ` merely. out of curiosity. ` ` 


"Dee Re 
- away, the witness 


J.: — This appeal by. 


{Prs. . 1-6} S.C." 118- 


Three. of the dacoits stood. by the side of 
the witness, One of them was holding a: 
Tamancha, the other a gun and the third- 
a lathi. The dacoits had battery torches . 
which they were flashing. A lantern was 


also burning in the room, 


5. Antar Singh appellant was arrested 
by the police on May 28, 1968. A test iden- 
tification parade was held on Nov, 17, 
1968 before a.Magistrate in respect of 
some of the co-accused of the appellant 
who were alleged to be concerned in the 
same dacoity. But, the appellant was not 
then put up for identification. A test 
identification in respect of 9 accused, in- 
cluding. Antar Singh, was ‘subsequently 
held on Dec. 26, 1968. Diwakar is said 
to have identified Antar Singh only at 
that parade. No explanation for this 
delay in holding that test identification 
was given by the prosecution, This un- 
explained delay, according to the learned 
trial Judge, was capable of lending sup- 
port to the defence plea that the accused 
had been ‘shown Jon the. witness, In the 
opinion of the trial J udge, this belated 
test identification of the appellant ‘was 
not of high quality that could lend assur- 
ance or complete veracity to the identifi- 
cation of this accused by Diwakar in 
Court.” He, therefore,. accorded the bene- 
fit of doubt to the appellant and acquit- 
ted him. The High Court bas reversed 
this finding of the trial. Court with this 
reasoning : 


“This respondent No, 1 Antar Së 
bas alleged that at Allahabad he- 
was shown to certain strangers by the 
police but surprisingly P. S. I- Tiwari 
(P. W. 59) who had arrested him has not 
at all been questioned on this matter, 
Naib-Tehsildar R. K. ‘Tiwari (P, W. 4) 
who conducted the parade had deposed 
that no such objection was taken before 
him. He also refuted the allegation that 
the accused persons were put in the 
parade manacled.” - 


'6. The High Court further observed 
that the Sessions Judge was in error in 
rejecting the evidence of identification, 
only on the ground of delay. However, 
the High Court appears to have reversed 
its reasoning with regard to. the identifi- 
cation by Diwakar (P. W.-6) of the co- 
accused, Ram Abhilap. Diwakar and Ram- 
gopal (P. W.: 1): had both identified Ram 
Abhilap- accused in-the.test ‘identification 
parade and later: iri-Court: at the- trial On - 


1190 S.C. [Prs. 6-12] 


acceunt of the inordinate delay (of about 
- 20 months) in holding the test identifica- 
tion parade in the case of Ram Abhilap, 
according to the High Court it “was not 
safe to convict this respondent,” 


7. Shri R. K. Garg, learned counsel 
for the appellant, contends that the High 
Court had ignored the well-settled prin- 
ciples laid down by this Court, which a 
High Court has to keep in view while 
reversing an acquittal, It is pointed out 
that the evidence of Diwakar-in regard to 
the test identification `of the appellant 
was not reliable and the trial Court had 
given cogent and irrefutable reasons for 
rejecting the same, 


8$. On the other hand, Shri S, K, 
Gambhir, appearing for the State, main- 
tains that the High Court was justified in 
reversing the acquittal because the 
reasoning ofthe trial Judge was mani- 
festly erroneous, if not perverse, 


9. It appears to us that the High 
Court was in error in reversing the ac- 
quittal of the appellant, This was not a 
case where it could be said that the view 
of Diwakar’s evidence taken by the trial 
Court’ was unreasonable or unsound, The 
identification of the appellant by Diwakar 
at the parade and later at the trial, .could 
not be safely ‘relied upon. for, these 
reasons y | 


(1) Bis: Test- identification was “held 
about -12 months ‘after the occurrence’ and 
seven. months after his arrest, No expla- 
nation whatever, was furnished as -to 
why the appellant was not promptly put 

up for test identification, | after his arrest, 


(2).-A test- identification in. respect: of 
some of the accused was: held on Nov, 17, 
` 1968. No. explanation ‘was given by ‘the 
prosecution as to. why the appellant was 
not- put up for identification at ..that 
parade along. with ‘his co-accused’ and 
why his test identification ` was. further 
delayed by 22. days. 


(3) . Even at the test identification held 
before a Magistrate on Dec. 26, 1968, 
Diwakar failed to identify eight co-accus- 


ed who were allegedly concerned in the, ` 


same dacoity, It was therefore, highly 
possible that Diwakar picked out the. ap- 
pellant at the test identification merely 
by chance, 

(4) In his previous statements (Ex. 
D-6) dated Feb, 8, (968 and Ex. D-7, 
dated March 26, 1968 made during the 
course of investigation, Diwakar had re- 
ferred to only two dacoits whom he could 


identify and gave their description, Those 


Antar Singh v. State of. M. P. (Sarkaria JI 
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two were identified by him as Gitty Singh 
and Munni Lal accused, In the said pre- 
vious statements, Diwakar has not refer- 
red to any dacoit, with a gun, and thus 
there was no reference to the particular 
role of the appellant in the dacoity. The 
witness made a deliberate improvement 
on this point at the trial, 


(5) In his previous statements, Diwa~ 
kar did not’ mention about the. burning 
lantern in his room, At the trial, he ad- 
visedly introduced a burning lantern in- 
side the room in which he was sleeping, 


10. These are some of the infirmities 
fn the evidence of Diwakar regarding the 
identification of the appellant, which wa 
have sorted out from the judgment and 
record of the trial Court with the aid of 
the counsel. In the face of these infirmi- 
ties, it could not be said that the reasons 
given by the trial Court for rejecting 
the evidence of Diwakar with. consequent 
SSES of the appellant,’ were unsound, 


11, This. ‘Court has _repeatedly held 
that although in an appeal against 
acquittal, the. powers of the High Court 
fn dealing with the case are a extensive 
as of the trial Court, buf before revers- 
Ing the acquittal, the High Court should 
bear in mind that the initial presumption 
of the innocence of the accused is in no 
way weakened, if not reinforced, by his 
acquittal at the trial, and further, the 
opinion of the trial Court which had the 
advantage of observing the demeanour of 
the witnesses, as‘ to the value of their 
evidence should not be lightly ‘discarded. 
Where two views of the evidence. are 
reasonably possible, and the trial Court} 
has opted for one favouring acquittal, the 
High Court should not disturb the same 
merely on the. ground that if it were in 
the position ofthe trial Court, it would 


- have taken the alternative view and GO 


victed, the accused accordingly. In the 
instant case, by any- reckoning, the view 
of Diwakar’s testimony taken by the trial 
Court could not be said to be unreason~ 
able or erroneous, 


12, For these reasons we allow Anfar 
Singh’s appeal, set aside his conviction 
and sentence, and acquit him of the 
charge levelled against him.’ ` 


Appeal allowed, 
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P. N. SHINGHAL, JASWANT SINGE 
AND P. 5. KAILASAM, JJ. 


Panalal Damodar Rathi, Appellant V, 
State of Maharashtra, Respondent. 


Criminal Appeal No, 252 of 1972, Di- 
24-1-1979. 


(A) Penal Code (45-of 1860), Ss. 161 & 
165-A — Prevention of Corruption Act (2 
of 1947), S. 5 (1) (d) and (2) — Evidemce 
and proof —- Evidence of complainant — 
Evidentiary value — Complainant in no 
better position than accomplice after n- 
troduction of S. 165-A — Corroboratjon 
in material particulars — Necessity ~ 
(Evidence Act (1 of 1872), S. 133)—Cri- 
minal Appeal No. 1347 of 1970, D/- 4-8- 
1972 (Bom), Reversed. 


Prosecution under Bombay Prohibition 
Act — Demand of illegal gratification sy 
police prosecutor appellant, from com- 
plainant, for not bringing his previcus 
conviction to notice of court, to save hm 
‘from enhanced punishment — Marked 
notes recovered from possession of £e- 
cond : accused, not from appellant — Wo 
corroboration of testimony of complain- 
ant regarding demand for money by tha 
appellant — Evidence of complainant m 
that aspect, therefore, could not be zc- 
cepted. Criminal Appeal No. 1347 of 
1970, Dj- 4-8-1972 (Bom), Reversed. 

(Para 9} 


Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 161, N. 12; AIR Manual (3zd 
Edn.), Evidence Act, S. 133 N. 3, 15, 26. 


(B) Constitution of India, Art. 136 — 
Concurrent findings of lower Courts -< 
Supreme Court normally does not inter- 
fere — But Supreme Court interfered in 
the instant case and set aside convictien 
of public servant for accepting illegal 
gratification. It felt that on the material 
placed before it, it would be hazardous 
to base a conviction — Accused given 
benefit of doubt and conviction set asiGe. 
Criminal Appeal No. 1347 of 1976, TJ- 
4-8-1972 (Bom), Reversed (Evidence Act 
(1 of 1872), S. 3). (Para Fi) 


Anno: AIR Comm. Constn. of India, 
(2nd Edn.), Art. 136, N. 10-A; AIR 


*(Criminal Appeal No. 1347 of 1970, Di- 
4-8-1972 (Bom)). 
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Panalal v. State of Maharashtra (Kailasam J.) 


[Prs. 1-4} S.C. 1191 


Manual. (3rd Edn.) Evidence Act, Sec, 3, 
N. 27-28. PA 


U. R. Lalit Sr, Advocate (Mr. P. C, 
Kapoor and Mrs. V. D. Khanna, Advo~ 
cates with him), for Appellant: Mr. V. N. 


- Gadgil, Sr. Advocate (Mr. V. N. Ganpule 


and Mr. M. N. Shroff Advocates with 
him), for Respondent. 


-KAILASAM, J.: — This appeal by spe- 
cial leave is preferred by the first ac- 
cused Panalal Damodar Rathi against 
the judgment of the High Court of Judi- 
cature at Bombay whereby it dismissed 
the Criminal Appeal filed by him and 
upheld the conviction and sentence im- 
posed on him by the trial court. 


2. The appellant was a Police-Prose< 
cutor attached to the Court of Judicial 
Magistrate, Kopargaon in the district of 
Ahmednagar. He was tried jointly along 
with the court orderly Radhakrishna 
Rambhau Dalvi as second accused for 
offence punishable under S. 161, Indian 
Penal Code, and S. 5 (1) (d) read with 
5. 5 (2) of the Prevention of Corruption 
Act. The appellant was convicted un- 
der S. 161, Indian Penal Code, and un- 
der S. 5 (1) (d) read with Section 5 (2) 
of.the Prevention of Corruption Act and 
sentenced to one year’s rigorous impri- 
sonment and a fine of Rs. 1000 and in 
default to further rigorous imprisonment 
for three months. The second accused 
who was also convicted and sentenced 
by the trial court and whose appeal to 
the High Court failed is not before this 
Court. | 


3. The appellant preferred Criminal 
Appeal No. 1347 of 1970 before the High 
Court against his conviction and sen- 
tence. The High Court confirmed the 
conviction and sentence and rejected the 
appeal. An application for leave to ap- 
peal to the Supreme Court was rejected 
by the High Court. The appellant ap- 
plied for special leave to this Court 
which was granted and thus the appeal 
is before us. 


4. The charge against the appellant 
was that while working as a Police Pro- 
secutor, he demanded illegal gratification 
from the complainant-Parshram Govind 
Aglave (P. W. 1) as a motive or reward 
for not bringing to the notice of the 
Court the previous conviction of the 
complainant which would have exposed 
him to enhanced punishment. Pursuant 


1192 S.C [Prs.: 48 Panalal v::-State DE Naharacbtza(stisgam. 371. 3%: 


fo is: demsnd which. was-for Rs. 50. it” 
‘was agreed that the complainant’: should > 


pay tothe first‘ accused’ Rs. 25 which, it 


Es alleged, be: accepted- on Kg Nov, 1969, k 


CH The complainant: was | being. tried 
for an offence under the Bombay Prohi~ 


bition: Act during the months of August 


to September, 1969, The appellant was 
working as Police Prosecutor where- 
as the second accused was on duty as 
Court orderly, 
cution on 18th August, 1969, the appel- 
lant advised the complainant to plead 
guilty so that he would be let off ona 
nominal sentence and on his part pro- 
mised not to bring to the notice of the 
Court the previous conviction. He de= 
manded Rs. 50/- as gratification. On the 
date of the next hearing 3rd Nov., 1969,. 


the appellant again contacted the com~< 


plainant and repeated his demand and 
the complainant promised to think it 
over. ‘Subsequently, on 18th Nov., 1969, 
the complainant offered to pay Rs. 25/- 
and the appellant agreed to receive that 
amount. ‘The complainant promised to 
make the payment on the 21st Nov., 1969. 
In the meanwhile, on the 19th Nov., 1969, 
the complainant wrote to the Police Sub<« 
Inspector attached ` to the Anti-Corrup- 
tion Branch complaining of ‘the illegal 
demand and requesting the officer to 
meet him at his village on the evening 
of 28th November as the case was posted 
for the next day. 


6. Mr. Wadekar (P. W. 6), the Sub- 
Inspector attached to the Anti-Corrup- 
tion Branch went to the village with two 
Panchas and on taking down the com- 
plaint and on completing the formalities, 
laid the trap in the varandah of the 
court room on the 21st Nov., at 12 noon. 
The complainant’s version is that at 
about 1 P. M. he and the Panchas stood 
near the eastern side of the varandah of 
the court building, the appellant came 
near him and inquired if he had come. 
The complainant told him to relieve him 
from the case and to see he was given a 
lesser sentence. The appellant asked 
him if he had brought the money and the 
complainant told him that he had. The 
second accused Dalvi was standing there, 
Appellant asked him to pay the money 
to constable Dalvi. Appellant asked 
Dalvi to receive the money from him 
and then went inside the Court. Ac- 


cording to the complainant, when this 
conversation took place between him and 
the appellant’ the Panchas were: > standing 


his presence to the appellant. - 


According to the prose« 


at-a distance of 3 to 3.:feet gege, him. 


, ALR. : 


“4 


After the appellant returned. to:the court.: 
the second accused. took the complainant::. ` 
to the southern.side of the yvarandah. and ` 
asked him to’ pay..to the Sahib. The- 
complainant did not pay the. money on- 
the ground that his. father had not ar-: 
rived as he wanted to pay the amount in ` 


quently, after the court recess -the . ap- 


Subse-- 


pellant came out to the varandah and: 
asked him if he had paid the amount to : 
Dalvi. The complainant told him’ that: 
he -had not and solicited permission to. 
give it to him by that time. ‘The second. 
accused came and the appellant told.: 
Dalvi to accept the money from the 


complainant. 
ant entered the Court room ` and 
the Panchas were standing nearby. 
Dalvi asked complainant to pay the 
money, as agreed between the com-< 
plainant and the appellant. The com- 
plainant took the notes to which powder: 


Dalvi and the complain-. 


was applied and gave those notes in. 
hand. As to what happened subsequent-' 
ly there is not much dispute. The mark, 


ed notes were recovered from the second 


accused, 


we 


7. The Guta below EE ae 
testimony of the complainant. and the’ 
evidence of P. W. 3, the Panch witness: 
who spoke to the conversation between 
complainant and the first accused. woen 


they met for the first time, 


&. There could be no doubt that thë 


evidence of the complainant should be: 


corroborated in material particulars. 
After introduction of S. 165-A of the 
I, P. C. making . the person who offers- 
bribe guilty of abetment of- bribery the 
complainant cannot be placed on any 
better footing than that of an accomplice 
and 
culars connecting the accused with the 


crime has to be insisted upon. It has to 


be borne in mind that the marked notes 
were recovered from the possession of 
the second accused and not the appel- 
lant. It is the case of the prosecution 
that the marked notes were paid to the 
second accused for the purpose of being 
handed over to the appellant. The 
evidence of the complainant regarding 
the conversation between him and the 
accused has been set out earlier, As the 
entire case of the prosecution depends 


upon the acceptance of the evidence re- 
lating to the conversation between the 
complainant. and the » appellant. during 


corroboration in material parti- 
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. in the affirmative .asking ‘the complainant. 
to pay. the. money -to the second accused, : 


which the appellant demanded the-money 
and ‘directed: payment to: the::second “ac 


. cused. which was ‘accepted by: the coms ` 


plainant, we. will have to. see whether 
this part of the evidence of complainant 
has been corroborated: -- The prosecution 
relies on the. testimony of P. W. 3, the 
Panch witness, as. corroborating the evi- 
dence of the complainant on this aspect, 
It may be reiterated that according to 
the complainant when he asked the ap- 
pellant to.relieve him from the case and 
tosee that he was givena lesser sentence, 
the appellant asked him if he had brought 
the money and the complainant told him 
that he had and the appellant asked the 
complainant to pay the money to Dalvi, 
the second accused, and asked the second 
accused to receive the money from the 


complainant. On this aspect of the evi- 
dence of P, W, 3 is as follows, E: 


“They saw the appellant coming out 
of the Court hall and the complainant 
informed them that he was the Police 
Prosecutor, Then there was a talk be« 
tween the complainant and the appellant 
in. the varandah. The witness:was at a 
distance of 3 to 4 feet from them. and 
was in a position to overhear the conver~ 
sation, -According - to the witness he 
heard the appellant asking the complain- 
ant “Have you come”, the complainant 
then said “Yes”, The witness further 
heard the appellant saying that he would 
see that heavy. punishment is-not inflict- 
ed and the case as it is, was difficult, 
The complainant had then asked the ap- 
pellant whether his work will be achiev~« 
ed. The appellant assured him in the 
affirmative. The appellant told the com- 
plainant to give what was to be given to 
the second accused,” 


9. It will be seen that the version of 
the complainant that the appellant ask- 
ed the complainant whether he had 
brought the money and that the com- 
plainant told him that he had and that 
the appellant asked him to pay the 
money to the second accused is not 
spoken to by the Panch witness P, W. 3, 
According to Panch witness on the com- 
plainant asking the appellant whether 
his work will be achieved, the appellant 
assured him in the affirmative and the 
appellant told the complainant what was 
to be given to the second accused. It is 
significant that P. W. 3 does not mention 


about the appellant asking the_ com- 
plainant whether he had brought the 
money and on the complainant: replying 


Wi 
+ 


tion of money. by: the -appellant would 
show that there is no corroboration of 
testimony.-of the complainant regarding 


Zei 


the demand for the money by the appel-| 


lant. 


On this crucial aspect, therefore, 


it has to be found that the version of thej: 


complainant is not 
therefore, the evidence of the complain- 
ant on this aspect cannot be relied on, 


10. Finding that the version of the. 


complainant is lacking corroboration, 
the learned counsel appearing for the 
State sought to support the conviction on 
the testimony of P. W. 3 the Panch wit- 
mess. It is unnecessary for us to set out 
in detail the attack made against the wit- 


corroborated. and. 


ness by Mr, Lalit, the learned counsel. 


appearing for the appellant except men- 
tioning that the case of the Panch wit- 
ness that he heard the talk between the 
complainant and the appellant, is not 
mentioned either in the complaint or in 
the First Information Report. It cannot 
be denied that the account of the con- 
versation as spoken to by. the. Panch.wit- 
ness, P. W. 3, is not in conformity with 
the version given by the complainant. 


According to P. W. 3 the complainant 


asked the appellant whether his work 
Will be achieved and the appellant as- 
sured him in the. affirmative and then 
the -appellant asked the complainant 
what was to be given to Dalvi. There is 
no mention of any demand by the appel- 
lant for payment of the money or the di- 
rection by the appellant to the com- 
plainant to pay the money to the second 
accused, In the circumstances, we feel 
it is unsafe to base a conviction on the 
sole testimony of the Panch witness. 
We have found that the evidence of the 
complainant isnot corroborated on these 
material particulars, 


11. We are conscious of the fact that 
both the trial court as well as the appel- 
late court accepted the evidence of the 
complainant and P, W. 3 and found the 
appellant guilty. Though -this Court 
normally will not interfere with the 
concurrent findings of the Courts below, 
we feel that on the material placed be- 
fore us it will be hazardous to base a 
conviction. The marked notes were not 
recovered from the appellant. The pro- 
secution case is that the money was paid 


to the second accused to be handed over 
to the appellant; The complicity of the 


1194 S.C. [Prs. 1-23 ` 


appellant is sought to be established iby 
the conversation” that took place be- 
tween the complainant and the appellant 
in the presence of P, W. 3, The version 
regarding the conversation as given by 
the complainant and P. W. 3 is not con- 
sistent. In the cirecumstances,: we are 
constrained to give the benefit of doubt, 


In doing so we make it clear that we are 


not convinced about the innocence of the 
appellant. We feel on the material be- 
fore us, though there is grave suspicion, 
the guilt of the accused has not been 
established beyond reasonable doubt. 
In the circumstances, we are constrained 
to give the benefit of doubt to the appeal- 
lant, In the the result, we allow the ap- 
peal, set aside the conviction and sen« 
tence and acquit the appellant. 
Appeal allowed, 





AIR 1979 SUPREME COURT 1194 
(From: Punjab and Haryana) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Manga, Appellant Vs State of Haryana, 
Respondent, 


Criminal Appeal No. 115 of 1973, Dj- 
47-1-1979. 


(A) Penal Code (45 of 1868), S. 376 —= 
Charge of rape — Appreciation of evi- 
dence — (Evidence Act (1 of 1872), S. 3). 


Where the victim of rape was a deaf 
and dumb girl of 13 years and she was 
not examined, any infirmity occasioned 
by her non-examination would be ‘cured 
when there was an eye-witness to the 
act of rape and the Courts believed his 
evidence. No further corroboration 
would be - necessary. (Para: 2) 

Anno: AIR Comm. I. P. CG (2nd Edn.), 
S. 376, N. 11; AIR Manual (8rd Edn} 
“Evi. Act, S. 3, N. 30. 


(E) Penal Code (45 of 1866), S. 376 ~= 
Charge of rape — Medical evidence —~ 
Appreciation — Ee Act (1 of 1872), 
S. 3). 


Where there was an eye-witness evi- 
dence as to the time and date of the oc- 
currence of rape and the doctor exa- 
mining the victim of the act found that 
hymen of the victim was torn and rupe 
tured, the mere circumstance that the 
doctor did not find redness or inflammas 


Cw/DW/A64 3/79/SNV. 


Manga v., State of Haryana (Fazal Ali JJ 


A.L R. 


tion around bruises would not be suff- 
cient to. put the prosecution case out of 
court ‘because the fact that there was a 
rupture of the hymen and a bruise 
around the hymen was sufficient to prove 
the act of rape. {Para 2) 

Anno: AIR Comm. L P. C.: (2nd Edn.), 
S. 376, N. 1 AIR Manual (8rd Edn.) 
Evi. Act, S5. 3, N. 30, 

FAZAL ALI, J.:—~ In this appeal by 
special leave the appellant has ‘been con- 
victed under S, 376 of the I. P. C. and 
sentenced to suffer rigorous imprison- 
ment for three years and a fine of 
Rs. 300/~. The prosecution case has 


. been fully narrated in the judgment of 


the High Court and the Sessions Judge. 
It appears that on the 10th June, 1972 at 
about 8.00 a. m. Raj Bala the daughter 
of P. W. 5 Jaswant Singh was stopped 
by the accused while she was coming 
through a ‘Pag-dandi’ and was forcibly 


` taken into the chamber (kotha) of the 


tube-well of the accused on which she 
started crying, Her cries attracted 
Mohinder Singh, P. W. 4, the step bro- 
ther of the father of Raj Bala. Mohinder 
Singh entered into the chamber of the 
accused and saw the accused lying upon 
Raj Bala and committing sexual intere 
course with her. -On seeing Mohinder 
Singh, the appellant left her and ran. 
away. ` Mohinder Singh then brought 
Raj Bala to her house and he found that 
the ‘nalla of the salwar’ of the girl had 
been snapped and the ‘salwar’ had been 
brought up to her ankles and was blood- 
stained. Jaswant Singh, the father of 
Raj Bala had gone to Delhi and when 
he returned the entire occurrence was 
narrated to him by P. W. 4 Mohinder 
Singh, Thereafter, Jaswant Singh went 
to the police station and lodged first in» 
formation report at 10 p. m., The police 
after ` usual investigation submitted 
charge-sheet against the appellant on 
the basis of which the appellant was con» 
victed by the Sessions Judge, as indix« 
cated above. The appellant filed an ap- 
peal before the High Court which was 
also dismissed and thereafter, he filed a 
petition to this Court for grant of special . 
leave and after obtaining special leave, 
this appeal has been placed before us, 
2. The central evidence against the 
appellant consisted of the statement of 
P. W. 4 Mohinder Singh which was cor- 
roborated by the blood-stained ‘salwar’ 
found and produced before the police 
and the medical evidence. ‘The evidence 
of P. W. 4 was corroborated by P. W. 5 
Jaswant Singh to. whom Mohinder Singh 
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narrated. the entire story. A portion Df 
the swab was taken from. the. vagina ard 
sent to the Chemical Examiner who: 
found seminal stain thereon. This. also 
corroborated the. story of rape. Both. the 
courts below have found that the prose- 
cution has proved the case beyond’ rea- 
sonable doubt. In support of the appeal 
Mr. Marwah, Advocate has raised a 
number of arguments before us which 
appear to be wholly untenable. In tke 
first instance, it was contended that Raj 
Bala was not examined by Uber prosecu- 
tion and on that ground’ alone the prose- 
cution case must fail. It appears, how- 
ever, that Raj Bala was a deaf and dumb 
girl of only 13 years of age. So apart 
from being a child witness, she was also 
deaf and dumb and no useful purpose 
would have been served by examinirg 
her. Moreover, if there was any infir- 
mity in the prosecution case the same 
thas been removed by the examination of 
P. W. 4 Mohinder Singh who was a Ful- 
fledged eye-witness- to the act. of raps. 
Once the courts below believed the ev- 
dence of P. W. 4 that the appellant had. 
forcibly performed sexual intercourse 
with Raj Bala there was an end of the 
matter. No further corroboration wes 
required. It was then pointed, out thet 
medical evidence does not support. thet. 
the rape had. taken place on.the 10th cf 
June, 1972. because. the: lady doctor says 
that the girl may have been subjected 
to intercourse (oo. days before. It +s 
true that the lady doctor „whọ examined 
Raj Bala has said that if it was a case cf 
a fresh. rape bleeding should have. beea 
there and the duration of injury found 
on the victim may: .be about: 12 to 23 
hours, Her evidence, however, does nct 
clearly exclude the act of rape having 
been committed on the 10th of June, 
1972 at about 8 a. m. It was then con- 
tended that ‘the doctor found that hymen 
was torn and ruptured yet she did not 
find any swelling, redness or inflamma- 
tion around the’ bruises which should 
have normally been found if. rape had 
been committed recently. This circum- 
stance is not sufficient to put the prose- 
cution case: out of court: because the faci 







that there was a rupture of the hymen 


and a bruise around the hymen was suffi- 
cient to prove the act of rape. It is. diffi- 
cult for any medical. expert to- give the 
exact duration of time when the rape 
was committed. More particularly wher. 
we have the. evidence of P. W: £. as tc 


the time and date of the occurrence, the 
medical evidence can hardly be reliec 


Gurdev Singk v. 
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upon to falsify the evidence ot the eye- 
witness because the medical evidence is 
guided by various factors based on guess ` 
and. certain calculations. We are there- 
fore unable to discard the evidence of 
P. W. 4 on the basis of the statement: by 
the lady doctor. It was then contended 
that P.. W. 4 did not narrate the occur- 
rence to the mother .of the girl Mst. 
Murti, P. W. 6. To begin with, P. W. 4 
had undoubtedly brought the victim to 
Mst. Murti in. a condition from which 
anybody could have presumed that a 
sexual intercourse had been committed 
with her. P. W. 4 was after all the step 
brother of Jaswant Singh and may have 
thought it better to wait until his brother 
returned to narrate the details of the oc- 
currence lest he might be misunderstood 
by Mst. Murti. Her father Jaswant 
Singh had gone to Delhi and he returned 
some time in the evening and as soon as 
he returned. P. W. 4 narrated the oc- 
currence to him. In these circumstances, 
therefore, the omission of the witness to 
narrate the incident of the rape, to Mst. 
Murti is clearly explainable. Some other 
contentions had been raised by the learn- 
ed counsel for the appellant also which 
we do not find it. necessary even to men- 
tion, On a consideration of the evidence 
and circumstances, therefore, we are 
Satisfied that the- High Court was right 
in holding that the ‘prosecution ‘case 
against the appellant had been fully 
proved. We do not see any force in this 
appeal which is dismissed accordingly. 

: _ Appeal dismissed, 





AIR 1979 SUPREME COURT 1195 


(From: Calcutta) l 
S. MURTAZA FAZAL ALI AND A D 
KOSHAL, JJ. - 


Gurdey Singh Shahi, Appellant v, 
State of West Bengal, Respondent. 


Criminal Appeal No. 102 of 1973, D/- 
16-1-1979. l 

Penal Code (45 of 1860), S. 408 — Sen- 
tence — Young law graduate as em- 
ployee committing first offence of mis- 
appropriation — Serious notice of lapse 
need not be taken — Nominal sentence 
of one month’s R, I. and fine of Rs. 500/- 
held. proper. (Para 1) 


_ Anno: AIR: Comm. Penal Code (2nd 
Edn.), S. 408; N. 22.” l 
‘ORDER :— In this appeal by special 
leave the appellant has been convicted 


CW/DW/B779/79/AGJ/RSK. 
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under S.°408 of the L P. CL and sentenced - 


to one month’s rigorous imprisonment 
and a fine of Bes 500/-.. The appellant 
was working in the Daily Navi Prabhat 
Press and as an employee of the 
press he had received Rs, 180/- on: 1-6- 
1964 from Sri Gurdey ‘Singh Shahi, 
P. W. 1 and Rs. 120.32 on 2-5-1964 from 
Anandilal. -The prosecution has proved 
from the evidence of P. Ws. 1 and 5 that 
the appellant undoubtedly received these 
amounts. The only- defence taken by the 
appellant in his statement under S. 342 
was that he never received these 
amounts. The prosecution has further 
proved from the evidence of P. Ws. 1 
and 5 as also the evidence of the owner 
of the press that he had received the 
money but has. failed to account for it. 


We have gone through the judgment of 


the Presidency Magistrate and we do not 
find any merit in this appeal. The High 
Court summarily dismissed the. appeal as 
it thought there was absolutely no point 
for further investigation. We would 
further like to mention that there is no 
allegation that the appellant had com- 
mitted any misappropriation. before and 
this. appears to be his first offence. As he 
is a young man and a law graduate so a 
s€rious notice of the lapse need not be 
taken and that- is why the trial court 
took a lenient view and imposed a nox 
minal sentence of one month’s- rigorous 


imprisonment oniy and a fine of Rupées 


500/-. 
2. There is no- force in this appeal 


which is accordingly dismissed. 
Appeal dismissed. 
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= 1979 LAB. I. C. 585 
(From: Industrial Tribunal U. P.)* 

| P. N. SHINGHAL AND 
P. S. KAILASAM JJ. 

Indian Oxygen Ltd., Appellant v. The 
Workmen employed by M/s, Indian Oxy- 
gen Lid., Respondents, ` 

Civil Appeal No, 2335 of 1978, D/- 
9-1-1979. 

U., P. Industrial Disputes Act (28 of 
` 1947) Ss. 2 (1), 4K — Industrial dispute 
— What is — Determination — Test — 
Settlement with one union — Dispute 
raised by another union — .State Gov- 


“Adjudication Case No. 15 of 1977, Di- 
-14-7-1978 (Ind. Tri :— U.P.) 


‘Cw/Cw/A310/79/SSG 


- E a e W 
v, Workmen ~ 


A. LR 


ernment, if. debarred from ` ‘making’ re- ` 
ference under S. 4K — S, 18 (3) of the 
Central Act, if attracted, (Industrial 
‘Disputes Act (14 of . 1947) S. 18). p 


The Indian Oxygen Company emplo- ` 
yed several workmen jn. its. establish- 
ment in various States. There were seve- 
ral recognised trade unions. The Fede- 
ral Union was the recognised Federa- 
tion of some of the trade unions. The 
Shramik Sangh was affiliated to the 
Federal Union. There was another un- 
ion known as Karamchari Union which 
was mot a member of the Federal Union, 
The Karamchari Union made applica-. 
Don on 23-1-1975 for constitution of cons 
Ciliation Board under S. 3 (d) of the 
U. P. Act. In spite the objections by 
the company, the proceedings were con~ 
tinued by the Board. The Company, 
however, proceeded with its efforts for 
a settlement with the Federal union and 
entered into a ‘settlement with it on 
30-6-1975. In order to bring it within 
the purview of the U. P. Act, the Shra~ 
mik Sangh applied on 18-7-1975 for con-~. 
stitution. of a Conciliation’ Board which 
was constituted on 29-7-1975. A mem- 
orandum of settlement was drawn up 
with Shramik. Sangh on - -27-8-1975 in ae 
cordance’ with R. "SA in’ Form’ LA 
even though the dispute regarding vari~ 
able dearness allowance raised by the 
Karamchari Union earlier was pending 
all the while. The dispute raised ‘by the 
Karamchari Union in its application D/- 
23-1-1975 did not however bear.. fruit. 
The settlement reached between the Com-~ 
pany and the Federal Union was ` op- 
posed by both the Shramik Sangh and 
the Karamcharj ‘Union. The. Concilia- 
tion -Officer did not order registration of 
the settlement. The Shramik. Sangh how- 
ever changed its stand and filed the 
settlement dated 27-8-1975. Under these 
circumstances the State Government Të: 
ferred the dispute between the Company 
and the Karamchari Union for adjudia~ | 
tion under S. 4K. The dispute was inre- 
gard to the revision of dearness allow= 
ance. The Company raised preliminary 
objections: to the DEES of tha 
reference, 


Held (1) that the dispute raised by the 
Karmachari Union was an industrial dise- 
pute. (Paras 10, 21) 


(2) that in view of S. 18 (1) of the 


. Central Act tthe settlement dated 30-6= 


1975, with the Federal: Union did not 


bind. the Karmachari ‘Union as it was 
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mot a Se to: it-and..was.not affiliated. 
to the Federal ‘Union. Since.:the settie-. 


hee with Shramik. Sangh . took- place 
under the provisions of the. U. P. Ac:, 


S. 18 (3) of the Central Act could mot ` 


be attracted to that settlement. A mere 
reference to S. 7 of the U. P. Act cr 
R. 5-A or Form 1-A or Form UI in tke 
settlement would not preclude the Stage 
Government from referring the dispute 
for adjudication under Section 4-X 
of the U, P. Act. (Scope of Sec- 
tion 7 of the U. P. Act pointed) 
Merely because a union consisting ofa 
majority of workers could represent all 
the workmen, it could not be said that 
the settlement made in the Conciliaticn 
Board would bind those who are net 
parties to it. (Paras 12, 13, 14, 15) 
- (3) that as the Karamchari Union re- 
presented a substantial number of the 
workmen of the Company at Kanpur, 
they could not be debarred from rais- 
ing a dispute for the benefit of all the 
workmen as q class. {Para 13) 

(4) that if the State Government decid- 
ed to make a reference of the dispu:é 


to the Tribunal under the circumstam- 
ces, it could not be said that it did not 


apply its mind to the controversy or 
committed an ‘illegality in doing so. 


(Para 3) 
6) tha® there was no legal bar to the 


reference of the dispute regarding one 


particular item of a package deal fer 
adjudication by the Tribunal so as -0 
vitiate the. reference at the threshold. 
AIR 1977 SC 322 and AIR 1978 SC 932 
Dist. ` (Para 13) 


, (6) that the settlements dated 30-3- 
1975 and 27-8-1975 did not debar the 
State Government from making refer- 
ence under S, 4-K of the U. P. Act, 

" (Para 21) 


There is nothing in the Act to requira 
that the dispute or difference should be 
raised by all the workmen of the indus- 
try, or by every one of them, or even 
by a majority of them. It is enough if 
thereis a potential cause of disharmony 
which is likely to endanger industrial 
peace, anda substantial number of worx= 
men raise a dispute about it, for then 
it is permissible to hold that it isan ia- 
dustrial dispute within. the meaning of 
clause (1) of S. 2 of the U. P Act, and 
to refer it for adjudication to a Triba- 
nal. (Para Wi 


“Act S, 18 RA 


. Anno: ATR manual, Aa Ste LD 


Indian Oxygen Ltd. v».  Worken (Shinghal. J.) . 
Cases ` -Referred::, 


| [Prs. 1-3] SG 1197 


. Chronological Paras 
AIR. 1978 SC 982.: (1978). 1 Lab LJ 487:, 


1978 Lab IC 712 8, 19 
AIR 1977. SC 322: (1977) 2 SCR 15: 
. 1977 Lab IC 162 - 8,19 


‘Mr. F. S. Nariman, Sr. Advocate (M/s, 
O. C. Mathur,, D. N, Misra, Advocates 
with him) for Appellant; Mr, M. K. 
Ramamurthi, Sr. Advocate (M/s. 
Jitendra Sharma and Janardan Sharma 
Advocates with him), for Respondents. 


P. N. SHINGHAL J.:— This appeal 
by special leave is directed against the 
order of Industrial Tribunal (III) U. P. 
at Kanpur dated July 14, 1978, deciding 
the following two preliminary issues 
which were raised by the Indian Oxy- 
gen Ltd. (hereinafter referred to as the 
Company) against the Company. 

“(1) Whether present dispute is not 

an industrial dispute in the light of 
the objections raised by the employers 
in paragraph (1) of their Written State- 
ment? 
- (2) Whether the present Order of Re- 
ference is bad in law in the light of 
the objections. raised by the employers 
in- paragraph Ka of their Written State- 
meni 


CR The Company employed some 
5400 workmen in its establishment in 
West Bengal, Bihar, U. P. Assam, Pun- 
jab, Delhi, Maharashtra, Gujarat, Tamil- 
nadu, Andhra Pradesh, Karnataka and 
Kerala. There were several recognised 
trade unions of the workmen. The All- 
India Federation of Indian Oxygen Em- 
Ployees Union (hereafter referred to as 
the Federal Union) was the recognised 
federation of some of the trade unions 
from 1973 onwards. The Indian Oxygen 
Shramik Sangh (hereafter referred to as 
the Shramik Sangh), which represented 
some of the workmen at Kanpur, was 
affiliated to the Federal Union, There 
was another union known as the Indian 
Oxygen Karamchari Union (hereafter 
referred to as the Karamchari Union) 
which was registered much earlier but 
its: constitution was revised because of 
the merger of two other unions in it 
and was approved by the Registrar of 
Trade Unions on May 10, 1973. It was 
not a member of the Federal Union. 


3. The Federal Union raised a char- 
ter of demands in February 1973 of all 
India nature and a settlement was ar- 
rived at on June 22, 1973, according. to 


which the. demand for revision of pay 


_ it under the 


Län SC [Prs. 3-8] 


scales was to be taken up for discussion 
at a mutually convenient date. A simi- 
lar settlement was made with the Shra- 
mik Sangh on November 22, 1973. It was 
followed by negotiations and an order 


‘was made for the constitution of aCon-. 


ciliation Board under S. 3 (d) of the 
U. P. Industrial Disputes Act, 1947 (here- 
after. referred to as the U. P. Act). A 
memorandum of: settlement was drawn 
up on April 30, 1974 between the Com- 
pany and the Shramik Sangh, It was 
agreed, inter alia, that the question of 
revision of the dearness allowance of 
the Kanpur unit employees would be 
negotiated by the Company with the 
Federal Unit and/or the Union on or be- 
fore April 1, 1975. ; 


4. In the meantime, the Karamchari 
Union made an application on Jan. 23, 
1975, for the constitution of a Concilia~ 
tion Board under S. 3 (d) of the U. P. 
Act and the- Board was constituted: by 
an order dated January 30, 1975, The 
Company raised objections to the con- 
stitution of the Board. op February .24, 
1975, but the proceedings were com- 
menced by the Board on February 26, 
1975 and March 19, 1975 was fixed for 
appearance, The Comapny however pro- 
ceeded with its efforts for a settlement 


with the federal Union and en~ 
tered into a settlement. with “it ‘on 
June 30, 1975. In order to bring 


purview of the U. P. 
Act, the Shramik ‘Sangh applied on July 
18, 1975, for the constitution of Conci- 
- liation Board under that. Act and a Con- 
ciliation Board was ‘constituted on J uly 


"20 1975. A memorandum of settlement . 


aboutthe dearness allowance was.drawn 
up with the Shramik Sangh on Aug. 27, 
1975, in accordance with.. rule 5-A of 
the U. P. Industrial Disputes ` Rules, 1957, 
in Form 1A,. even though the ‘dispute 
regarding the variable dearness’ allow- 
ance, which had been raised be the 
Karamchari Union earlier was pending 
all the while. The settlement with the 
Shramik Sangh made a specific refer- 
ence to the all-India Federation. settle~ 
ment which bad been made on June 30, 
1975. That settlement with the. Federal 
Union was in fact annexed to the settle- 
ment with the Shramik Sangh ` and was 
EE as a. settlement under U. P. Act. 


. 5. The dispute Sg the vari= 
able dearness. allowance which had been 


raised by the Karamchari Sangh by its 
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application dated January 23, 1975 for 
the constitution of a Conciliation Board, 
did not however bear fruit. Moreover 
the settlement which had been reached 
between the Company and the Federal 
Union was opposed’ by the Shramik 
Sangh’ and the Karamchari Sangh. The 
Conciliation Officer did not therefore 
pass an order: for the registration of the 
aforesaid’ settlement. The Shramik 
Sangh, which had claimed dearness al- 
lowance according to the Kanpur cost 
of living index, however changed its 
stand and, as has been stated, it filed 
a memorandum of the ‘settlement on 
August 27, 1975. These facts are not in 
dispute before us. 


6.. It was in these circumstances that 
the State Government ` made an order 
on May 23, 1977, referring the dispute ` 
between the Company and the Karm- 
chari Sangh for adjudication under 
S. 4-K of the U. P. Act. The precise 
matter of dispute -was the question 
whether the dearness .allowance pay- 
able by the Company to its workmen 
Should be revised and linked with the 
consumer price index for the industrial 
workers at Kanpur computed by the 
Labour Bureau at ‘Simla ` and, if so, 
from. what cates and with what other 
details. 


ae The Company: filed a written state- . 
ment in which it: raised preliminary ob- 
jections to the maintainability’, of the 
reference. That'.gave rise to the two 
issues mentioned above and as they have 
been found against the Company. by the 
impugned order of the Tribunal, it has 
come up in appeal to this Court, 


8. It ‘has been: argued. by - Mr. Nari= 
man, learned counsel for the Company, 
that it is implicit in the various provi- 
sions’. ‘of ‘the U. P. Act that a settlement 
arrived” at before a Conciliation” Board, 
by a’.union of a majority of the work- 
men, is binding on all the workmen. Re- 
ference in this connection has been 
made to the Preamble and Ss. 2 (t), 3 
(d), 6-B, 6-1, 7 (ii) of the U. P. Act, 
rules 5-A and A0 and Forms 1-A and 
II of the: U. P. Industrial Disputes 
Rules, and to clauses (4) and (6). of the 
order dated December 3, 1957 made un- 
der S. 3 (d) of the U. P. Act. It has 
further been argued that the power to 
enforce’ asettlement under S. 7 of the 
U. P. Act shows that. the settlement is 
meant to be binding on all tha work- 
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men. It has also been argued that mæ 
avalid settlement is made, it is not per 
missible to refer a dispute (covered by 
it) for adjudication. An attempt has 
been made to support that ‘contention 
with reference to some decisions. Learn 
ed counsel bas gone to the extent cf 
arguing that as there is no provision in 
the U. P. Aer similar to sub-secs. (7) 
and (3) of S. 18 of the Industrial Dis- 
putes Act, 1947, (hereafter referred to 
as the Central Act}, it is not permissi- 


ble for the Karamchari Union to con. 


tendthat the settlement which had been 
made with the Shramik Sangh will bind 
only the workmen who were members 
of that Sangh. In the alternative, it has 
been argued that the State Governmert 
did not have the jurisdiction to makea 
valid reference under S. 4-K of (ha 
U. P. Act as the demand for variabl> 
dearness allowance had been settled 
through the Shramik Sangh in respect 
of a majority of the workmen of (has 
Kanpur unit and was binding on th? 
members of that Union. Then it has 
been argued that the settlement whica 
had been made with the Federal Union 
on June 30, 1975 was, by itself and in- 
dependently of the U. P. Settlement 
(with the Shramik Sangh), a settlement 
under S. 18 (1) of the Central Act ane 
was binding om the members of th 
Shramik Sangh as it was affiliated to 
the Federal Union and for that reasom 
alsoit was not permissible to make a re- 
ference for adjudication im respect of 
all the workmen including those whe 
belonged to’ the Shramik Sangh. It has 
further been argued that the settlemend 
of June 30, 1975 with the Federal Un- 
ion would have been operative even 
without the Shramik Sangh settlemen: 
and5. 18 (1) of the Central Act would 
be applicable to it as it was nota settle- 
ment during the course of conciliation 
proceadings and was binding on the Fe- 
deral Union under S. 36 (1) (a) and (bi 
of the Central Act and it was not per- 
missible to make a general reference 
covering even the workmen belonging 
to a union affiliated to the Federal Un- 
ion. It has been urged that the refer- 
ence should have been restricted te 
those workmen who were not governed 
by the settlement of June 30, 1975 or 
that settlement should also have beer: 
referred to the Tribunal if it was: fel} 
by the State Govermment that it was 


not valid or fair. Lastly it has been ar- 
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gued that the. settlements of June 30, 
1975 and August 27, 1975 were in the 
nature of package deals arising out of 
collective and mutual bargaining and a 
reference relating to one term of the 
deals was invalid. Reference for this pro- - 
position has. been made to Herbertsons 
Limited vw Workmen of Herbertsons 
Limited (1977) 2 SCR 15: (AIR 1977 SC 
322) and New Standard Engg. Co, Ltd. 
v. N. L. Abhyankar (1978) 1 Lab LJ 
487: (AIR 1978 SC 982). - 


§. Thus the question for considera~. 
tion before us is whether the -State 
Government had the authority or juris- 
diction to make the order dated May 
23, 1977, under S, 4K of the U. P. Act 
referring the dispute regarding variable 
dearness allowance for adjudication to 
the Tribunal. The two issues before 
the: Tribunal related to that basic ques- 
tion and it will be sufficient for us to 
examine jit in the facts and circum- 
stances of this case and the law bear- 
ing on it. | 
10. Section 4K of the U. P. Act 
provides that where the State Govern- 
ment is of opinion that any industrial 
dispute exists or is apprehended, it 
may refer the dispute or any matter ap- 
pearing to be connected with, or re- 
levant to the dispute to a Tribunal. 
Clause (1) of sec. 2 of that Act defines 
an industrial dispute to mean, inter 
alia, any dispute or difference between 
employers. and workmen which is con- 
nected with the terms of their em- 
ployment. The expression ‘workmen” 
has been defined in cl. (z) of S. 2 to 
mean, speaking generally, “any person” 
employed in any industry in the capa- 
city mentioned therein. There is nothing 
inthe Act to require that the dispute 
or difference should be raised by all 
the workmen of the industry, or by 
everyone of them, or even by a majo- 
rity of them. It is enough if the con-' 
troversy is between the employer on 
the one side and workmen on: the other.} 
So also, there is nothing in the Act to 
require that the workmen raising the 
controversy should form a majority of the| 
employees. The reason . appears to be 
that where it is found that the contro- 
versy affects, or will affect, the interest 
of workmen as a class, the law. envisa- 
ges that, in the interest of 
peace, it should be examined and decid-}. 
ed im one of the modes provided by it. 
An individual dispute cannot however 
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(De said to bean. industrial dispute un- 


fless. of -course ‘the -other -workmen as- 
sociate . themselves -with it. No hard and 
fast rule can. possibly be laid down in 
such circumstances. to decide when. and 
by how many workmen an industrial 
dispute can be raised within the mean- 
ing of the Act, or whether a minority 
union, Or even an unrecognised union, 
can raise an industrial dispute. It 
is enough if there is a potential 
cause of disharmony which is like- 
ly to endanger industrial peace, and 
a substantial number of workmen raise 
a dispute about it, for then it Is permi- 
Ssible-to take the view that it is an in- 
dustrial dispute within the meaning of 
clause (1) of S. 2 of the U. P. Act. and 
to refer it for adjudication to a Tribu- 
nal. Reference in this. connection may 
be made to the Tribunal’s finding of fact 
that although the Karamchari Union was 
not a recognised Union and it was nota 
member of the Federal Union, it had a 
“substantial mumber of workmen of the 
concern as its members.” We have no 
doubt therefore that the State- Govern- 
ment rightly took the view that the con= 
troversy ` raised by the Karamcharij Un- 
ion was an ‘industrial dispute, 


11. It cannot be gainsaid that the 
dispute in the present case was raised by 
the Karamchari Union and they made an 
application for the constitution ofa Con- 
ciliation Board as far back as January 
23, 1975, and the Board was constituted 
on January 30, 1975. It will be recalled 
that the Company filed its objections 
before the Board- on February 24, 1975, 
and the Board fixed March 19, 1975 for 
their consideration. It is not in contro- 
-versy before us that the conciliation effort 
met with failure, and the point for con- 
‘sideration is whether the State Gov- 
ernment lost its power to make a re- 
ference under S. AE of the U. P. Act 
merely because of the settlement dated 
June 30, 1975 between the Company and 
the Federal Union under the Central 
Act and the settlement dated August 27, 
1975 between the Company and the 
Shramik Sangh in the conciliation pro- 
ceedings under the U, P. Act, 


12. Section 18 of the Central Act 
deals with the binding effect of settle- 
ments and awards. Sub-sec. (1) of that 
section provides that a settlement ar- 
Tived at by agreement between the em- 
ployer and workmen otherwise than in 
the - course of conciliation proceeding 
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_ der 


shall be -binding on-the parties-to the... 
agreement. The settlement. dated. . June mes 
30, 1975, with- the- Federal Union. did mot SÉ 
therefore bind the Karamchari Union as 
D. was not -a . party to. it and was not 
eee to the Federal. Union, 


13. E? ds true that. the Shramik Sangh 
made an application for the constitu- 
tion of a Conciliation Board on July 18, 
1975, and a Board was constituted on 
July 29, 1975. That in fact led to a set- 
tlement. with the Shramik Sangh on 
Aug. 27,1975, But that took place under. 
the provisions of the U. P, Act and Mr. 
Nariman has himself. pointed out that ` 
the proceedings in fact took place un- 
rule 5-A of the U, P, Industrial 
Disputes Rules, 1957 and the memoran~ 
dum of settlement was prepared in 
Form 1-A. Sub-sec, (3) of S. 18 of the) 
Central Act could not therefore be at- 
tracted to that settlement and there is 
no provision similar to it in the U. P. 
Act, 


We have gone through S. 7 (ii) 


Si CN U. P. Act amd the rules made 


thereunder, as well as the order dated 


‘December 31, 1957, on which much re- 


liance has been placed by Mr.. Nariman, 
Clause (ii) of S. 7 deals with. the power - 
of the State Government to enforce, by 
order, in the prescribed . manner, for 
such period as may he specified, tha - 
whole or any part of an agreement rea~ 
ched in - conciliation proceedings between 
the parties to an industrial. dispute. But 
the section, it appears, is mainly inten- 
ded to deal with an order passed under 
any other enactment, and is meant to 
serve the purposes contemplated in S. 3, 
namely, for securing. the public safety 
or conveniences or the maintenance of 
public order or supplies and services 
essential to life of the community, or 
for maintaining employment etc. It has 
not been urged before us that there was 
any such occasion for invoking S. 7A. 
Mere reference to that section cannot 
therefore sustain the argument that the 
settlement dated August 27, 1975, be- 
came binding on all workmen including 
the Karemchari Union, which had noth- 
ing to do with it and was not even a 
party to it, and that the Union was pre- 
cluded from raising an industrial dis- 
pute and the State Government was 
precluded from referring it for adjudi- 
cation under S. 4-K of the U. P. Act. 
Rule 5-A of the’ U. P. Industrial Dis- 


— 
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putes Rules and the preparation of the 
memorandum of settlement in Form 1-4 
could not therefore justify the argument 
to the contrary, So also, a reference to 
Form III of the Rules which provides 
that a person who contravenes or at- 
tempts to contravene, any provision ož 
the State Govermment’s order shall be 
liable, on conviction, to fine or to im- 
iprisonment not exceeding three years 
or both, is hardly of amy avail for ob- 
vious reasons, In fact Mr, Nariman has 
not found it possible to support his ar- 
gument about the binding nature of the 
settlement dated Aug. 27, 1975, on the 
basis of such a penal provision in a 
form appended to a set of Rules, and 
we need not examine it any further. 


15. We have gone through the orde? 
which has been made under S. 3 (d) o 
the U. P. Act, on paragraph 8 of which 
considerable reliance has been placed b7 
Mr, Nariman. It was made on Dec, 3I 
1957, and was to remain in force foz? 
one year under paragraph 15, Even 
otherwise paragraph 8 merely makes 
provision for impleading other work- 
men, or concerns, or a union, in pro- 
ceedings before a Conciliation Board. I 
provides that it would be enough toim- 
plead a union covering the majority of 
such “concern or workmen.” But suck 
aprovision cannot justify the argument 
that merely because a union consisting 
of a majority of workers can represent 
all the workmen, the settlement mad? 
fn the Conciliation Board will bind thos 
who are not parties to it, 


16. As regards the alternative argu- 
ment of Mr. Nariman that as the: settle- 
ment dated August 27, 1975, was mad3 
by a “majority union,” it was, at an7 
rate, binding on the members of th3 
Shramik Sangh, and that the State Gov- 
ernment had no jurisdiction to makea 
general reference under S. 4-K of th3 
U. P. Act, it will be sufficient to saz 
that no such bar could possibly be rais= 
ed in the absence of any prohibitor7 
provision in the law. As has been stat- 
ed, the Tribunal has found it as a fact 
that the Karamchari Union represented 
a substantial. number of the workmer 
of the Company at Kanpur, and there 
is no reason why they should be de- 
barred from raising a dispute for tha 
benefit of all the workmen as a class. 
Itis-well recognised, and cannot be dis- 
puted, that “collective bargaining” cam 
fake place between the employer anda 


1979 S. C/76 VI G—6 


Indian Oxygen Ltd, v, Workmen (Shinghal J.) 


[Prs, 14-16] S.C. 1201 


bona fide labour union, and there is 
nothing on the record to show that the 
Kearamchari Union was not a bona fide 
union, In fact it may well be said that 
as the Shramik Sangh was an affiliated 
unit of the Federal Union, it was not 
permissible for it to make the applica- 
tion dated July 18, 1975, for the consti- 
tution of a Conciliation Board to re- 
solve the dispute and to enter into the 
memorandum of settlement dated Au- 
gust 27, 1975. The Tribunal has examin- 
ed the file (No, 391 of 1975) of the Con- 
ciliation Board case relating to the in- 
dustrial dispute raised by the Karam- 
chari Union on Jan. 23, 1975, about 
the payment of the dearness allowance 
to the workers of the Kanpur unit ac- 
cording to the cost of living index for 
industrial workers at Kanpur, and the 
file of the other conciliation case relat- 
ing to the similar dispute raised by the 
Shramik Sangh on July 18, 1975, and 


has stated the factual position as fol-~. 


lows :— 


“It is clear from the latter file that > 


the management of the Kanpur unit of 
the Company had applied on 29-7-1975 
to the Regional Conciliation Officer for 
the registration of the settlement reach- 
ed between the company and the All 


-India Federation of Indian Oxygen Em- 


ployees Unions on 30-6-75 but on ac- 
count of the pendency of C. B. Case 
No. 391/75 some information was asked 
to be furnished by the company which 
the company did not furnish. On the 
other hand, the representatives of the 
Shramik Sangh and the Kanpur unit of 
the company appeared before the Re- 
gional Conciliation Officer, Kanpur on 
27-8-1975 and submitted a brief mem- 
orandum of settlement making applica- 
ble to the Kanpur unit the settlement 
which had been reached between the 
company and the Federation on 30-6- 
1975.” 


It will thus appear that the Shramik 
Sangh entered into the settlement dated 
August 27, 1975 in collusion with the 
Company amd that the Conciliation 
Board allowed the memorandum of 
settlement to be filed and finalised even 
though the Karamchari Union’s dispute 
dated January 23, 1975 was pending and 
no effort was made to make it a party 
to the proceedings which were taken at 
the instance of the Shramik Sangh, It is 
important to remember in this connec- 
tion that although the settlement which 
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had been made by the Federal Union 
on June 30, 1975 was opposed by both 
the Unions .when it was placed on the 
notice board of the Kanpur unit, the 


Shramik Sangh changed its stand and. 
filed a memorandum of settlement on. 


August 27, 1975 endorsing the settle- 
ment which had been made with the 
Federal Union on June 30, 1975, The 
Tribunal has also stated it asa fact that 
the ‘settlement dated August 27, 1975 


was not even put on the notice board- 


of the Company. If, therefore, the State 
Government decided to make a refer- 
ence of the dispute to the Tribunal in 
these circumstances, it’ cannot be said 
that it did not apply its mind to the con~ 
troversy or committed an illegality in 
doing so. 


17. It has to be sereeniea that it 
would not have. been practicable for the 
State Government to exclude the work- 
men who. were members of the Shra- 
mik Sangh (at Kanpur) from the -scope 
of the reference under S. 4-K. of the 
UP Actand to confine the dispute to the 
rest of the workmen,- for that might 
have given rise to one pay structure for 


one section of the workmen (repre- 
sented by the Karamchar? Union) 
and ` another for. the. other work- 
men ‘(represented ‘by ‘the Shramik 


Sangh). At any rate, this was not amat- 
ter at the threshold, and is essentially 
for the Tribunal to examine on ‘the 
merits of the controversy. ` nes 


18. We have „also considered the shes 
argument of Mr. Nariman that as the 
settlements dated June 30, 1975 and 
August 27, 1975 were in the nature of 
package deals, and arose out of. collec 
tive bargaining, it was not permissible 
for the State Government to make are- 
ference to the Tribunal about one item 
of that deal,. namely, that relating to 
the variable dearness allowance, Our at- 


tention in this connection has been in= ` 


vited to the statement of the Company’s 


Personnel Manager V. John in which 
reference has been made to the. nat- 
ure and the contents of the pack- 


age. The point does not however relate 
to the jurisdiction or the maintainabi~ 


lity of the reference under Sec-~ 
tion 4K of the U. P. Act, for 
it is essentially a ‘matter for the 
Tribunal’s examination with due re- 


gard to the evidence before it. It ap- 
pears from the’ record that the Com- 
pany brought this a of the matter 


$ 


A.I. R. 


specifically to the notice of the State 
Government in its representation dated 


_ April 20, 1976, and it cannot be said that 


it was not before the Government when 
it made the impugned order of refer- 
ence dated May 23, 1977. At any rate itt: 
cannot be said that there is any legal 
bar to the reference of the dispute re~ 
garding -one particular item of a pack- 
age deal for adjudication by the Tribu- 
nal so as to vitiate the reference at the 
threshold. 


19. We have gone rauan the two- 
cases which have been cited by Mr 
Nariman in this connection. Herbertsons' 
Ltd. (AIR (ou GC 322) was a Case 
where all the workers of the Company | 
had accepted the settlement and receiv- 
ed the arrears and the emoluments ac~ 
cording to it..In fact it was in the facts 
and ‘circumstances of that. case. that this 
Court took the view that it was not pos- 
sible to scan the settlement in bits and 
pieces and hold some parts good and ac- 
ceptable: and others bad. Even so, this 
Court expressed’ the view that unless the 
objectionable part was shown to out- 
weigh. all the other advantages, the 
Court would be slow to hold the settle- 
ment unfair and unjust. Herbertsons is 
therefore no- authority for the argu- 
ment that a part of a package deal can- 


not be the subject matter of a reference 


for adjudication by the Tribunal. New 
Standard Engineering Co. Ltd. (AIR 
1978 SC 982) was also a different case, 
for there the justness and fairmess of. 
the settlement was examined with re- 
ference to the situation as it stood on 
the date on which it was- arrived at, 
and it cannot ‘also ‘avail the argument 
of Mr Nariman about the illegality of 
areference merely because it relates to 
apart of a package deal. That is es- 
sentially a matter for the Tribunal to 
examine and adjudge on the merits of ` 
the reference. 


20. Lastly, Mr. Nariman has argued . 
that as the members of the Karamchari 
Union accepted the benefits. of the set- 
tlement which had been made with the 
Federal Union on June 30, 1975, they 
were precluded from obtaining the 
order of reference dated May 23, 1977. 
The argument is futile because the tri- 
bunal bas specifically stated in its 
order under appeal that even the 
settlement dated August 27, 1975 
was not put on the Company's no- 
tice. beard and Mie: emoluments of tha 
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workmen were increased from July 
1975. It hasfurther been stated that the 
members of the Karamchari Unior 
“took the increase but under protest 
vide the Union’s letter dated 28-7-197E 
which is annexure D to. the Workmen’s 
written statement.” 

21, There is thus no force in the ar- 
guments which have been advanced for 
the purpose of showing that the settle- 
ments dated June 30, 1975 and August 
27, 1975 debarred the State Govern- 
ment from making the impugned order 
of reference dated May 23, 1977 under 
S. 4-K of the U. P. Act or that the dis- 
pute was not an imdustrial dispute and 
the order was otherwise bad in law. The 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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R. S. SARKARIA AND O. CHINNAPPA. 


REDDY, JJ. 


The Gujarat State Co-operative Land 
Development Bank Ltd, Appellant v. 
P. R. Mankad and another, Respondents. 

Civil Appeal No 236 of 1969, D/- 23-1- 
1979. 

(A) Constitution of India; Art, 133 — 
Appeal before Supreme Court — New 
piea that co-operàtive bank is not doing 
banking business — Plea` contrary to 
stand taken in writ petition before High 
Court — Leave to raise it refused. 


Where a new plea to the effect that a 
Co-operative Society was not doing 
banking business which was in direct 
contradiction to the stand taken by the 
appellant in the writ petition was sought 
to be raised before the Supreme Court, 
leave to raise it was refused as. the same 
was much too belated and also because 
it involved a mixed question of law and 
fact. ` "(Para 12) 

Anno: AIR Comm. Const, of India (2nd 
Edn.), Art. 133 N. 23. 

(B) Gujarat Co-operative Societies Act 
(10 of 1962), Ss. $6 (1), 97 (1) and 166 — 
ae? Co-operative Societies. Act (7 of 
1925), S. 25 (1) and proviso thereto — 
Expression ‘any dispute’ in S. 96 of 1961 
Act and S. 54 of 1925 Act — Does not 
cover dispute by employee of society 
challenging his removal on ground that 
it was act of victimisation — Labour 


CW/CW/A915/79/SNY, 


Guj. State Co-op. L. D. Bark v. P. R. Mankad 


. question shall be 
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Court alone is competent to adjudicate 
upon it — (Bombay Industrial Relations 
Act (11 of 1947), Pre.). 


A dispute raised by an employee of a 
co-operative society for setting aside his 
removal from service on the ground that 
it was an act of victimisation and for 
reinstatement in service with back wages 
is not ‘any dispute’ which can be re- 
solved by the Registrar of the Co-ope- 
rative Societies nor ‘any dispute’ touch- 
ing the business of the society within 
contemplation of S. 96 of the 1961 Act 
or S. 54 of the 1925 Act. Consequently, 
the dispute can be adjudicated upon by 
the Labour Court alone. AIR 1970 SC 
245, Foll. (Para 27) 


The term ‘dispute’ means a contro- 
versy having both positive and negative 
aspects. It postulates the assertion of a 
claim by one party and its denial by 
the other. The word ‘any’ prefixed to 
‘dispute’ may, at first glance, appear to 
give the expression ‘any dispute’ a very 
wide amplitude covering all classes of 
disputes, whatever, be their nature, But 


. the context of these provisions, the ob- 


ject and scheme of the Acts of 1925/ 
1961 show.that the Legislature never 
intended to give such a wide scope to this 
expression. The related provisions and 
the scheme of the Acts unerringly indi- 
cate that the expression ‘any dispute’ 
has been used in a narrower sense limit- 
ed to contested claims of a civil nature, ` 
which. could have been decided by Civil 
or Revenue Courts, but for the provi- 
sions with regard to compulsory arbi- 
tration by the Registrar or his nominee, 
found in S, 54 of the Act of 1925/Sec. 
96 of the Act of 1961. The first indica- 
tion of this being the right construction 
is discernible in sub-section (2) of Sec- 
tion 96 which states that when any 
question. arises whether for the purpo-~ 
ses of sub-section (1) a matter referred 
to for decision is a dispute or not, the 
considered by the 
Registrar, whose decision. shal] be final. 
This means, it is incumbent on the Re- 
gistrar to decide as a preliminary issue. 


. whether the dispute is of a kind under 


sub-section (1) of S. 96 falling within 
his jurisdiction, If this preliminary issue 
is found in: the negative, he - will have 


po further jurisdiction to deal with the 


matter. Further clues to the interpreta- 
tion of the expression ‘any dispute’ are 
fo be found in §S. 97 (1) providing for 
limitation as well as in Ss, 98 and 166 
of the 1961 Act, (Paras 19 and 24) 


f 
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(C) Gujarat Co-operative Societies Act 
(10 of 1962), S. 96 (1) — ‘Dispute touch- 
ing the management of the society’ with- 
in contemplation of S. 96 (1) — Dispute 
by discharged employee of co-operative 
society claiming reliefs such as reim- 
statement with back wages is not such 
dispute, 


A dispute raised against the Society 
by its discharged servant claiming reliefs 
such as reinstatement in service with 
back wages, which are not enforceable 
in a Civil Court is outside the scope of 
the expression “touching the manage~ 
ment of the Society” used in S, 96 (i) 
and the Registrar has no jurisdiction to 
deal with and determine it, Such a dis- 
pute squarely falls within the jurisdic- 
tion of the Labour Court under the 
BIR Act, e (Para 36) 


Cases Referred: Chronological Paras 

AIR 1970 SC 245: (1970) 1 SCR 205: 
1970 Lab IC 285 15, 30, 34, 40 

AIR 1969 SC 1320: (1969) 1 SCR 887 


15, 31 

AIR i862 Bom 162 (FB) 14, 15 
AIR 1959 Punj 34 - Hä 
AIR 1956 SC 1: 1956 SCR 800 26 
41 F Supp 398, Warner and Swasey Co. 
v. Rusterholz D. C, Minn 35 


Mr. S. K, Dholakia, Advocate and Mr, 
R. C. Bhatia, Advocate, for Appellants 
Mr, P. Rama Reddy, Sr. Advocate (Ami- 
cus Curiae), for Respondent No, 2, 


SARKARIA, J.:— The appellant is the - 


Gujarat State Co-operative Land Deve- 
lopment Bank Ltd. (hereafter referred 
to as the Bank). It is a Society register- 
ed under the Bombay Co-operative So« 
cieties Act, 1925, as applicable to the 
erstwhile State of Saurashtra. Accord« 
ing to the appellant’s writ petition, it is 
doing banking business. It has 127 
branches spread all over the State of 
Gujarat, One of its branches is in Dasada, 
Surendranagar District. The Head Office 
of the Bank is at Ahmedabad, 


2. . The second respondent, Babu Bhai 
Negracha, was serving as an Additional 
Supervisor in the Dasada Branch of the 
Bank, His services were terminated by 
an order, dated February 21, 1962, by 
giving him one month’s pay in lieu of 
notice under Staff Regulation No, 15... 


3. The Gujarat Co-operative Societies 
Act, 1961, came into force from May 1, 
1962, and the appellant-Bank, being a 
Society under the Co-operative- Societies 
Act, came to be governed by the said 
Act, ` PE 


ALR 


4. By Notification No, BIR-1362-5-H, 
dated March 2, 1963, published in the 
Gujarat Gazette in March 1963, the Gov- 
ernment of Gujarat directed under Sec- 
tion 2 (4) of the Bombay Industrial Re- . 
lations Act, 1946 (Bombay Act 11 of 
1947) that all the provisions of the said 
Act shall apply with effect from March 
15, 1963 to the business of banking by 
Co-operative Banks in the Saurashtra 
and Kutch areas of the State registered 
and deemed to be registered under the 
Gujarat Co-operative Societies Act, 1961. 


5. Aggrieved by the termination of 
his services, the second respondent ap- 


proached the appellants Dasada Branch 


by a letter, dated August 20, 1962, stat- 
ing that since his services were termi- 
nated illegally by way of victimisation, 
he should be reinstated in the service. 


6. Thereafter, the second respondent 
filed an application in the Labour Court 
at Rajkot, alleging that his service had 
been illegally and maliciously terminat- 
ed as an act of victimisation on account 
of his Trade Union activities, He prayed 
for setting aside the order of his termi- 
nation of service and for reinstatement 
with full back wages, i 


7. The Bank filed a written state- 
ment, raising a preliminary objection 
that the Bombay Industrial Relations 
Act, 1946, under which the application 
was made by the respondent, was. mot 
applicable to its case, as it was a Co- 
operative Society governed by the Guja- 
rat Co-operative Societies Act, under 
which only the Registrar or his nominee 
had jurisdiction to decide the dispute 
and the Labour Court had no jurisdic- 
tion to entertain and decide the appli= 
cation of the second respondent, 


8 By its order, dated J une 11, 1963, 
the Labour Court overruled this objece 
tion and held that it had jurisdiction to 


hear the application, 


9$. . The Bank then filed a writ peti- 
tion under Article 226 of the Constitu- 
tion in the High Court to challenge the 
order of the Labour Court, The High 
Court by a common judgment dated Au- 
gust 25, 1967 dismissed the writ petition. 
But in view of the importance of the 
question of law involved, granted a cer- 
tificate of fitness. for appeal Io this 
Court, 


10. On the strength of that certifi- 
cate, the Bank has come in appeal be- 
fore us against the aforesaid judgment 
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11. In this Court, on January £2, 
1968, the Bank made an application for 
leave to urge an additional ground, 
namely, that the Bank is not doing 
banking business, ie. accepting for the 
purpcse of lending or investment of d2- 
posits of money from the public, repay- 
able on demand or otherwise, and witħ- 
drawable by cheque, draft, order or 
otherwise as defined in Section 5, 
Clauses (b) and (c) of the Banking Com~ 
panies Act, 1949; and that this being the 
true position, the Notification No, DIR- 
1362-IV-H dated March 2, 1963, pub- 


lished in the Gujarat Government Ga~ - 


zette dated March 7, 1963, under Sez- 
tion 2 (4) of the Bombay Industrial R2- 
lations Act, 1946 (Bombay Act XI 2! 
1947) is not applicable to the appellart. 
This application was strenuously opp: 
ed by Shri Rama Reddy, who is assist- 
ing the Court as amicus curiae on b2- 
half of the respondent 2, who has not 
been able to appeal and defend himself 
in this appeal. . 


12. We have declined permission ło 
raise this new plea for the first time in 
this Court, for these reasons (i) It is 
much too belated; (ii) It stands in direct 
contradiction to the position taken by 
the appellant in its writ petition and the 
affidavit in support thereof filed in Le 
High Court. Therein the appellant had 
categorically pleaded ‘The petitioner is 
a Society registered under the Bombay 
Co-operative Societies Act, 1925 (Bor- 
bay Act VII of 1925)...... and is engag3d 
in the business of banking’; (ii) It is 
not a purely legal -plea but a mixed 
plea of law and fact, and cannot be de- 
termined on the basis of material =l- 
ready on the record, 


18. We, therefore, take it that tne 
appellant is a Co-operative Society en- 
gaged in the business of banking ard, 
as such, the Bombay Industrial Rela- 
tions Act, 1946 is applicable to it by v-r- 
tue of the aforesaid Notification ` dat2d 
March 2, 1963, issued by the State Goy- 
ernment under Section 2 (4) of that Azt. 


14. The arguments of Mr. Dholak-a, 
appearing for the appellant, may 24 
summarised as follows: ; 

(i) The case is governed by the Guja- 
rat Co-operative Societies Act, 1961 
(hereafter called the Act of 1961) and 
not by the Bombay Co-operative So- 
cieties Act, 1925 (hereafter referred ‘to 
as the Act of 1925).’ 

(ii) The phrase ‘any dispute touching 
æ.. the business of the Society’, parii- 
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between the Society and its past 
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cularly the word ‘touching’ therein, is 
of very wide amplitude. It would com- 
prehend any matter. which relates to, or 
concerns or affects the business of the 
Society. Every society, ex necessitate 
employs some servants for the purpose. 
of carrying on its business, That being 
so, the payment of wages, appointment 
and removal of its servants under law 
is a part of the business or ‘touches’ the 
business of the Society, (Reliance for 
this argument has been placed on Far- 
khundali Nannhay v, V. B, Potdar, AIR 


1962 Bom 162 (FB)). 


(ii) Even if contention (ii) is not ac- 
cepted, the dispute raised by the respon- 
dent, Babu Bhai Negracha is one ‘touch- 
ing the management of the Society’. The 
expression ‘management’ takes in the 
entire staff or establishment of servants 
which runs the affairs of the Society. 


(iv) Once it is held that the dispute 
ser- 
vant, Babu Bhai Negracha, touches the 
‘business’ or the ‘management’ of the 
Society, or both, within the meaning of 
Section 96, the Registrar or his nomi- 
nee, alone, shall have jurisdiction to ad- 
judicate such dispute by compulsory 
arbitration; and the non obstante clause 
in the section shali bar the determina- 
tion of that dispute by. the Industrial 
Tribunal or the Labour Court under the 
Bombay Industrial Relations Act, 


15. As against the above, Mr, Rama 
Reddy, amicus curiae, submitted as 
under: 


(i) Since the services of the second 
respondent were terminated on Febru- 
ary 21, 1962, before the Act of 1961 
came into force, the Act relevant for 
this’ discussion is the Act of 1925. 


(ii) Irrespective of whether the Act 
of 1925 or the Act of 1961, governs the 
appellant-Society, the expression ‘any 
dispute’ commonly occurring in Sec, 54 
of the Act of 1925 and Section 96 of 
the Act of 1961, is restricted in its scope 
to a dispute of a civil nature which is 
capable of being resolved by the Regis- 
trar or his nominee, and does not take 
in an industrial dispute between the So- 
ciety and its workmen which under the 
BLR Act is triable by the Labour 
Court/Industrial Tribunal, only. 


(iii) BIR, Act is a special law, deal- 
ing with the special subject of industrial 
disputes which in their nature are 
essentially different from ordinary Civil 
disputes between an employer and his 
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employ2e governed by the Law of Con- 
tract, DIR Act provides for a special 
machinery for adjudication of industrial 
disputes. As against this, the Co-opera- 
tive Societies Act of 1925/or of 1961 is 
a general enactment and it’ must yield 
‘to the BIR, Act whenever the provi- 
sions of the latter by their language are 
clearly applicable to a dispute. (Refer- 


ence has been made to Jullundur Trans-. 


port Co-operative Society Ltd. v. Pun- 
jab, State, AIR 1959 Punj 34). 


(iv) ‘The scope of the expression ‘any 
dispute touching the business of the So- 
ciety’, occurring in Section 54 of the 
Act of 1925/or Section 96 of the Act of 
1961 is limited to disputes directly 
relating to the actual trading or commer- 
cial activities of the Society. This expres- 
sion does not take in a dispute between 
the Society and.its employee relating 
to the conditions of his employment, 


which will include the’ termination -of ` 


his employment, This point is conclud- 
ed by the decision of this Court in Co- 
operative Central Bank Ltd, v, Addi- 
tional Industrial Tribunal, Hyderabad, 
(1970) .1 SCR 205: (AIR 1970 ‘SC 2485), 
which follows the ratio of its earlier 
decision in Deccan Merchants Co-opera- 
tive Bank. Ltd. v. Dalichand Jugraj Jain, 
(1969) 1.SCR 887: (AIR 1969 SC 1320). 
In view of these decisions, the ratio of 
Farkhundali’s case , (AIR. 1962 Bom 162) 
(FB) (ibid) decided by the ES High 
Court, is no longer good law. ` i 


(v) The expression ‘management’ in 
Section 96 of the Act of 1961, means 
‘the Board of Directors’, or ‘the Board 
of Trustees’, or the ‘Managing Commit- 
tee’ or ‘Executive Body’ which has the 
overall. control of the affairs and busi- 
ness of the Society, and it does not in- 
clude the individual workers or em- 
- ployees,: individual workmen or emplo- 
yees of the Society who carry on the 


day-to-day administration of the Society; : 


nor will it take in matters touching the 
service conditions of the servants of the 
Society such as their appointment: to 
service or their discharge, removal. from 
service and their wages. A ‘dispute of 
the kind raised by the second respon- 
dent, therefore, will not fall within ‘the 
purview of the phrase ‘any dispute 
‘touching the management of the gene 
used in Section .96. 


16. Before aporedistng the: conten- 
tions canvassed on both sides, it is ne- 
cessary to notice the relevant provisions 


of the Act of 1925 and ‘the Act of 1961. — 


whether 


AIS. 


1%. The relevant part of Section 54 
of the Act of 1925, reads thus: 

(1) (a) If any dispute touching the 
constitution or business of Society arises 
between members or past members of 
the Society or persons claiming through 
a member or a past member or between 
members or past members or persons 
so claiming and any officer, agent or 
servant of the Society or its Committee, 
and any officer, agent, member or ser- 
vant of the Society past or present, it 
shall be referred to the Registrar for 
decision by himself or his nominee...... 4 
The corresponding Section 96 of the Act 
of 1961 lays down: . 

“(1) Notwithstanding anything contain- 
ed in any other law for the time being 
in force, any dispute touching the con- 
stitution, management or business of a 
Society shall be referred in the prescrib- 
ed form...... if the parties thereto ara 
from amongst the following:— 


(a) a Society, its committee, any past 
Committee, any past or present officer, 
any past or present agent, any past or 
present servant or nominee, heir of 
legal representative of any deceased 
officer, deceased agemt or deceased ser- 
vant of the Society, or the’ Liquidator 
of the Society...... 


18. A comparison between the por- 
tions of the two sections, extracted above, 
brings out two points of ` difference. 
Firstly, -in Section 54, there is no non 
obstante clause, while Section 96 (1) 
begins with the words “Notwithstanding 
anything contained in any other law for 
the time being in force”. Secondly, while 
in Section 54, the ‘word ‘management’ 
does not occur,’ in the corresponding 
Section 96 (1) of ‘the 1961 Act, the word 
‘management’ has been. inserted in be- 
tween the words ‘constitution’ and ‘busi= 
ness’, ` 


19. It is significant to note that the 
‘phrase ‘any dispute touching the consti- 


` tution...... or business of the Society’ ‘is 


a common feature of both the aforesaid 
sections. We emphasise. this fact,. because 
it is, this common feature, rather than 
the points of difference between the. two 
sections, that holds the key to a correct 
solution of the. problem’ before ús, 


20. From a conspectus of the - deci= 


. sions cited at the bar, we may devise 


two.broad tests to determine the points 
in controversy in the instant case, First, 
. the expression ‘any dispute’ 
spoken of in Section 54 of the Act of 
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is one which is- capable of being resoly~ 
ed by the Registrar or his.nominee undar 
the relevant Co-operative Societies. Act? 
Second, whether a dispute raised by a 
servant against his employer, the C- 
operative Society, for setting aside His 
removal from service on the ground that 
it was an act of victimisation and fer 
reinstatement in service with back 
wages, is one ‘touching the management. 
or business of the Society’ within the 
contemplation of the said provisions? 


21. As regards the first test, it is -0 
be noted that the expression ‘any dis~ 
pute’ has not been -defined in the Acs 
of 1925 and 1961, The term  ‘disput3’: 
means a controversy having both posi= 
tive and negative aspects. It postulates 
the assertion of a claim by one party 
and its denial by the other. The word 
‘any’ prefixed to ‘dispute’ may, at first- 
glance, appear to give 
‘any dispute’ a very wide amplituce 
covering all classes of disputes, wha- 
ever be their nature. But the context cf 
these provisions, the object amd scheme 
of the Acts of 1925/1961 show that tke 
Legislature never intended, to give such 
e wide scope to this expression. The 
related provisions and the scheme of tke 
Acts unerringly indicate that the expres- 
sion ‘any dispute’ has been used in a 
narrower sense limited to contested 
claims of a ‘civil nature, which could 
have been decided by civil or revenu2 
courts, but for the provisions with të 
gard te compulsory arbitration by the 
Registrar or his nominee, found in Sec- 


tion 54 of the Act of 1925 or S. 96 of th. 


Act of 1961, The first indication of this 
being the right construction, is discern- 
ible in sub-section (2) of Sec. 96 which 
states that when any- question arise 
whether for the purposes of sub= 
section (1) a matter referred to for de- 
cision is a dispute or not, the questiom 
shall be considered by the- Registrar, 
whose decision shall be final, This means, 
it is incumbent on the Registrar to de~ 
cide as a preliminary issue, whether the 


dispute is of a kind under sub-section (1); 


of Section 96 falling within his jurisdic- 
tion. If this preliminary issue is found 
in the negative, he will have no further 
jurisdiction to deal with the matter. 


22. A further clue to the interpreta- 
Bon of ‘any dispute’ used in Section 9% 
(1) is available in Section 97 (1) which 
. prescribes periods of limitation for dis- 
putes of the kind specified in its cls, (aj 


the expression 
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and (b), referred: to the Registrar under 
Section 96. Sub-section (2) of Section 97 
which is in the nature- of a residuary 
provision, states that the period of limi- 
tation in the case of any dispute other ` 
than those mentioned in sub-section (1) 
which are required to be referred to the 
Registrar under Section: 96, shall be re-. 
gulated by the provisions of the Indian 
Limitation Act, “as if the dispute were 
a suit, andthe Registrar a Civil Court’. 
The last clause’ of sub-section (2) which 
has been underlined, unmistakably 
shows that only disputes of a civil na- ` 
ture which could be the subject of civil 
Suits triable by ordinary -civil courts, _ 
will fall within the scope of the expres- 
sion ‘any dispute’ used in Sec. 96 (1). 


23. Another definite pointer to the 
above being the right construction of 
‘any dispute’, is available in sub-sec, (3) 
of Section 98 which provides: 


“Notwithstanding amything contained 
in Section 96, the Registrar may, if he 
thinks fit, suspend proceedings in regard 
to any dispute, if the question at issue 
between a society and a claimant or 
between different claimants, is one in- 
volving complicated question of law or 
fact, until the. question has been tried 
by a regular suit instituted by one of 
the parties or by the society. If any 
such suit is not instituted within two 


‘months from the Registrar’s order sus- 


pending proceedings, the Registrar shall 
take action as is provided in sub-sec- 
tion (1).” l 


It is noteworthy that this sub-section is 
substantially in the same terms as the 
proviso to sub-section (1) of Section 54 
of the Act of 1925, extracted earlier, 


24. The proviso to sub-section (1) of] 
Section 54-of the Act of 1925 corres- 
ponding to sub-section (3) of Section 98; 
of the Act of 1961, unmistakably shows 
that the compulsory arbitration by the 
Registrar, on a reference under Sec-/ 
tion 96 is only a substitute for adjudi- 
cation of disputes of a civil nature nor- 
mally; tried by civil courts, 

25. Further indication regarding the 
nature of disputes which the Registrar 
may determine, is furnished by Sec- 
tion. 166. (1) which provides: 


` "166 (1). Bar of jurisdiction of Courts: 
Save as expressly provided in this Act. 
No Civil or Revenue Court shall have 
any jurisdiction in respect of— 
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(b) any dispute required to be refer- 
red to the Registrar, or his nominee, or 
board of nominees, for decision,” 


It will be seen that Section 166, in 
terms, bars the jurisdiction only of Civil 
or Revenue Court, and not of the Lab- 
our Court or any Industrial Tribunal 
constituted under the BIR Act or In- 
dustrial Disputes Act to adjudicate in- 
dustrial disputes, It is clear that the 
Legislature never intended to oust the 
jurisdiction of the Labour Court or the 
Industrial Tribunal to determine claims 
and industrial disputes which cannot be 
adjudicated by the ordinary Civil Courts. 


26. Now, let us turn to the nature of 
the dispute raised by the second respon~ 
dent. Is it a dispute relating to a right 
which he could establish by filing a suit 
in a Civil Court? — assuming for the 
moment that nothing in the relevant 
Co-operative Societies Act is a bar to 
such a suit. The answer must be in the 
negative. The respondent is not claim- 
ing a civil. right arising from the con- 
tract of employment with the appellant- 
Bank. What he is claiming is not en- 
forcement of any term of. the contract 


of his employment on the part 
of his employer. He is alleg- 
ing that his services have been 
terminated unfairly and vindictive- 


ly because of his. legitimate trade 
union activities, as an act of victimisa- 
tion. The relief claimed by him is of 
reinstatement im service with back 
wages. The rights and reliefs which he 
is claiming could not be determined 
and granted by a Civil Court in a suit. 
As Luding Teller puts it, “a Court of 
Law proceeds on the footing that no 
power exists in the Courts to make con- 
tracts for people and the parties must 
make their own contracts. The Courts 
reach their limit of power when they 
enforce contracts which the parties had 
made.” (Quoted with approval in Rohtas 
Industries Ltd. v. 
1956 SCR 800: (AIR 1956 SC 1). The 
rights claimed by the second respondent 
are those which are conferred on work- 
men and employees under the Bombay 
Industrial Relations Act, to ensure social 
justice. Such rights which do not stem 
from the contract of employment can 
be enforced only in the Labour Court 
constituted under the DIR Act. The 
Labour Court is competent to grant the 
relief of reinstatement claimed by the 
respondent, while in view of Section 21 
(b) of the Specific Relief Act, then - in 


Brijnandan Pandey, . 
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force, the Civil Court was not competent 
to grant that relief, 


27. The dispute was raised by the 
second respondent by writing an ap- 
proach letter to his employer, the ap- 
pellant,. as required by the Bombay In- 
dustrial Relations Act. In substance, it 
was an industrial dispute. It was not 
restricted to a claim under the contract 
or agreement of employment. The Civil 
Court cannot grant the reliefs claimed 
by the second respondent. As rightly 
submitted by Mr Rama Reddy, if a 
Court is incapable of granting the relief 
claimed, normally; the proper construc« 
tion would. be that it is incompetent to 
deal with the matter, 


28. The matter can be looked at from 
another angle also. The law of industrial 
disputes or industrial relations is a spe« 
cial law dealing with rights and obliga- 
tions specially created by it, As agains? 
this, the provision in Section 54 of the 
Act of 1925/Section 96 of the Act of 1961 
is a general provision, In accordance 
with the maxim generalia specialibus non 
derogant, therefore, nothing in these 
general provisions can derogate from 
BIR Act and the Co-operative Society 
Act must yield to the special provisions 
in the Bombay Industrial Relations Act, 
whenever a dispute clearly comes with= 
in the language of the latter Act, 


29. In the light of the above discus« 
sion, the conclusion is inescapable that 
the expression “any dispute” referred to 
in Section 54 of the 1925 Act/Section 96 
of the 1961 Act, does not cover a dispute 
of the kind raised by respondent 2 
against the appellant-Bank, 


30. Coming now to the second test, 
it may be observed that to a part of it, 
the pronouncement of this Court in Go: 
operative Central Bank Ltd. v. Addl. 
Industrial Tribunal, Hyderabad (ATR 1970 
SC 245) (ibid), furnishes a complete an= 
swer, wherein the interpretation of this 
very phrase ‘touching the business of 


the Society’ occurring in Section 61 of 
Andhra Pradesh Co-operative Societies 
Act, 1964, which largely corresponds to 
Section 96 of the Gujarat Act, 1961} 
came up for interpretation. The subject- 
matter of the dispute was divided into 
three issues. The first issue comprised a 
number of service conditions including 
inter alia salary, scales and adjustment 
of dearness allowance, conveyance 


-charges, provinent fund and gratuity, 


etc, 


1979 


31. It was contended on behalf of the 
Bank that the effect of Section 61 ard 


other provisions of Andhra Pradesh Co- ` 


operative Societies Act was to exclude 
the jurisdiction of the Industrial Tribu- 
nal to deal with such disputes under the 
Industrial Disputes Act. After noticing 
a number of decisions and after refer- 
ring to the previous decision of this 
Court in Deccan Co-operative Bank, 
(ATR, 1969 SC 1320), the Court negatiy- 


ed the contention with these observa= . 


tions (at pp, 251-52): 


“The dispute related to alteration of 
a number of conditions of service of tae 
workmen which relief could only be 
granted by an Industrial Tribunal deal- 
ing with an industrial dispute. The Pe- 
gistrar, it is clear from the provisicns 
of the Act, could not possibly. have 
granied the reliefs claimed under this 
issue because of the limitations placed 
on his powers in the Act itself...... The 
word ‘business’ is equated with the ac- 
tual trading or commercial or otter 
similar business activity of the sociely, 
and since it has been held that it would 
be difficult to subscribe to the propasi« 
tion that whatever the society does or 
is necessarily required to do for fhe 
purpose of carrying out its objects, such 
as laying down the conditions of ser- 


vice of its employee, can be said to be 


a part of its business, it would appear 
that a dispute relating to conditions of 
service of the workmen employed by 
the society cannot be held to be a čis- 
30“ 


of service, he 
Registrar or other person dealing with 
it under Section 62 of the Act is aot 
competent to grant the relief claimed 
by the workmen at all. On the principle 
laid down by this Court in the case of 
the Deccan Merchants Co-operative Benk 
Ltd., Civil Appeal No. 358 of 1967 dazed 
29-8-68, AIR 1969 SC 1320 (supra) there- 
fore, it must be held that this dispute is 
not a dispute covered by the provisiens 
of Section 61 of the Act. Such a čis- 
pute is not contemplated to be dealt 
with under Section 62 of the Act end 
must therefore, be held to be outside -he 
scope of Section 61.” 


32. The observations quoted above, 
negate contention (ii) advanced by Mr, 
Dholakia. , 


_ 33. It however, remains to be consi-~ 
dered whether the dispute raised by the 
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second respondent in the present case, 
comes within the purview of the expres- 
sion ‘touching the management of the 


Society” used in Section 96 (1) of the ` 


34. In this connection, it may be 


noticed that just as in Section 96 (1), in 


Section 61 of the Andhra Pradesh Co- 
operative Societies Act, 1964, also, which 
came up for consideration in Co-opera- 
tive Central Bank’s case (AIR 1970 SC 
245) before this Court, the term manage- 
ment does occur in the collocation of 
words ‘constitution, management or busi- 
ness’, But no specific argument seems to 
have been then raised that a dispute be- 
tween the Society and its former ser- 
vants relating to the conditions of ser- 
vice, comes within the purview of the 
expression ‘touching the management of 
the Society’, Perhaps, it was taken for 
granted that if the dispute was not com- 
prehended by the expression ‘business 
of the Society’, it would not be covered 
by the words ‘management of the So- 
ciety’, either. Although there is little 
discussion in the judgment about the 
ambit and import of the expression 
‘management’, yet, in conclusion, it was 
clearly and emphatically held that the 
dispute in that case was ‘outside the 
scope of Section 61,’ 


35. We will now, focus attention on 
the expression ‘management of the So- 
ciety’ used in Section 96 (1) of the. Act 
of 1961, Grammatically, one meaning of 
the term ‘management’ is: ‘the Board of 
Directors’ or ‘the apex body’ or Execu~ 
tive Committee at the helm which 
guides, regulates, supervises, directs and 
controls the affairs of the Society’. In 
this sense, it may not include the indi- 
viduals who under the overall control 
of that governing body or Committee, 
run the day-to-day business of the So- 
ciety, (See Words and Phrases by West 
Publishing Co., Permanent Edition, Vol. 
26, page 357, citing, Wamer & Swasey 
Co. v. Rusterholz D C. Minn 41 P Supp 
398, 505), Another meaning of the term 
‘management’, may be: ‘the act or acts 
of managing or governing by direction, 
guidance, superintendence, regulation 
and control the affairs of a Society’. 


36. A still wider meaning of the term 
which will encompass the entire staff of 
servants and workmen of the Society, 
has been canvassed for by Mr. Dhola- 
kia. The use of the term ‘management’ 
in such a wide sense in Section 96 (1) 
appears to us, to be very doubtful. 
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3%. Debat as it may, what has been 
directly bidden -‘out-of-bounds’ for the 
Registrar by the very scheme and object 
of the Act, cannot be indirectly induct- 
ed by widening the connotation of 
‘management’. A construction free from 
contexual constraints, having the effect 
of smuggling into the circumscribed 
limits of the expression ‘any dispute’, a 
dispute which from its very nature is 
incapable of being resolved by the Re~- 


gistrar, has to be eschewed, Thus consi. 


dered, a dispute raised against the So- 
ciety by its discharged servant claiming 
reliefs such as reinstatement in service 
with back wages, which are not enforce-~ 
able in a Civil Court is outside the scope 
of the expression ‘touching the manage- 
ment cf the Society’ used in Section 96 
{1) of the Act of 1961, and the Registrar 
has no jurisdiction to deal with and de~ 
termine it. Such a dispute squarely falls 
within the jurisdiction of the Labour 
Court under the BIR Act, 


38. Learned counsel for the appellant 
‘tried to. argue as a last resort that the 
relief sought by the second respondent 
could be granted by the Registrar by 
relaxing or moulding the Staff Regula~ 
tions and Bye-laws which lay down 
conditions of service governing the em- 
ployees of the Society. It is pointed out 
that under the Act of 1961, the Regis- 
trar has the power to amend or modify 
such Regulations and Bye-laws, 


39. We find no merit in this conten- 
tion, aso. ) 


40. A similar argument was advanc- 
ed before this Court in Co-operative 
Central Bank’s case (AIR 1970 SC 245) 
(ibid), and was repelled inter alia, with 
the reasoning that the bye-laws of the 
Bank, containing the conditions of ser- 
vice were in the nature of a contract be- 
tween the Bank and its employees and 
a change of such bye-laws, embodying 
the conditions of employment, ‘could not 
possibly be directed by the Registrar 
where under S. 62 (4) of the (Andhra) 
Act, he is specifically required to decide 
the dispute referred to him in accordance 
with the provisions of the bye-laws’. It 
was further observed that a dispute re- 
ferred to the Registrar can even be 
transferred for disposal to a person who 
may have been invested with powers in 
that behalf, or may be referred for dis- 
posal to an arbitrator. But neither the 


Registrar mor his nominee will be com- 


f 
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A. LR, 


petent to grant the relief requiring a 
change in the service conditions of the 
employees, under Section 62 of the 
Andhra Act, Such a relief could be 
granted only by the Industrial Tribunal 
which under the Industrial Disputes Act, 
has the jurisdiction even to vary ` Gott: 
tracts of service between an employer 
and employees. This reasoning is applic- 
able mutatis mutandis to the instant 
case, 


41. For all the foregoing reasons, tha 
appeal fails and is dismissed with costs, 
In token of our gratitude for the valu- 
able assistance rendered to us by Shri 
Rama Reddy as amicus curiae, we direct 
that an honorarium of Ba 1,500 be paid 
to him, which shall be taxed as costs 
awarded against the appellant. 


j — 


Appeal dismissed: 
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V. R. KRISHNA IYER, JASWANT 
SINGH AND A D. KOSHAL JJ. 


M/s. Swaraj Ashram, Kanpur, Appel- 


lant v. Industrial Tribunal (TI UP 
Kanpur and others, Respondents, 


Civil Appeal Nos, 1274 to 1276 of 
1973, D/- 29-11-1978, 


Industrial Disputes Act (14 of 1947), 
S. 2 (j) —Industry—Swaraj Ashram Ser: 
vodaya Nagar, Kanpur is an “industry” 
AIR 1978 SC 548, Applied. (Point conced- 
ed). (Para 1 


Anno: AIR Manual (8rd Edn.), Ins 
dustrial Disputes Act, S, 2 (j) N. 6, 


Cases Referred: Chronological Paras 


AIR 1973 SC 548: (1978) 3 SCR 207: 
1978 Lab IC 467 | d 


KRISHNA IYER, J.:— In the light of 


the decision of this Court in (1978) 
3 SCR 207: (AIR 1978 SC 548) coun- 
sel on both sides agree that the ap- 


pellant comes within the definition of 
ndustry? The appeals, on this point, — 
therefore, fail. The consequence is that 
the Industrial Tribunal has to take up 
the. proceedings and continue to adju- 


CW/CW/A149/79/MVJ 


1979 


dicate on the dispute and give its award 
No costs, 
Appeals. dismissed. 
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(1979 LAB, I. C. 600 

| (From: Award of Industrial Tribunal 
OD, Lucknow)" 

Y, V. CHANDRACHUD,.C, J. 
R. S. SARKARIA, N. L. UNTWALIA, 
O, CHINNAPPA REDDY AND 

A. P. SEN, JJ, 


M/s, Bareilly Holdings Ltd., Appellart 
v, Their Workmen, Respondent. 


Civil Appeal No, 1606 of 1970, DP 
16-2-1979, 
(A) Employees’ State Insurance Act 


(34 of 1948), S. 72 — Object of. 


The object of S. 72 Employees’ Stat 
Insurance Act is evidently to discourag2 
employers from using the benefits pro- 
vided under the E.S.I. Act as an excusS 
or justification for reducing or discont 
nuing the benefits. available to the work~ 
men under their conditions of servic3 
on the ground of similarity between tha 
two types of benefits, {Para €} 


Anno: AIR Manual (2nd Edn.) ESL 
Act, 5. 72 Note 1. 


(B) Employees’ State Tiara Act 
(34 of 1948), S. 97 (1) — Regulations un- 
der, Regn. 97 — Employer’s right to make 
deduction from employee’s sick leave 
wages when can be exercised, (Emple- 
yees’ State Insurance (General) Regule- 
tions (1930), Regn, 97). 


Regulation 97 provides that an em- 
ployer may discontinue or reduce tha 
benefit payable to his employees under 
the conditions of their service which ars 
similar to the benefits conferred by tha 
ESI. Act but only to the extent speck 
fied in clauseg a) and (Di of the Regu- 
' Tation, (Para T) 


The SE S right. to make a deduc 
tion from the employee’s sick leav2 
wages under the proviso’ to Regn. 97 can 
only be exercised in respect of thosa 
days of sickness leave for which tha 
workman has actually availed of tha 
sickness benefit. Benefits which are avail- 
able under the E.S.I. Act are not intend- 


*(Award D/- 28-11-1969 in adjudication 
= case No. 120 of 1968. (od Tri. Luck,).4 


CW/DW/B559/79/KSB 
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ed as substitutes for benefits to which 
the workmen are entitled under the con- 
ditions of their service. A workman be- 
comes entitled to sickness benefit only 
if he is qualified for it and he gets a 


‘ cash benefit only if he avails himself of 


the sickness benefit, Thus, it is only 
when a workman, in fact, obtains or re- 
ceives a cash benefit that the employer 
can exercise his right to make a deduc- 
tion from the amount due to him by way 
of leave salary. ` {Para 7) 

Anno: AIR Manual (2nd Edn.) ESL 
Act, S. 97 N. 1, 


Cases Referred: Chronological Paras 
AIR 1968 SC 1332: (1964) 1.SCR 234 8 


Mr. G, B, Pai, Sr, Advocate (M/s, D. N. 
Misra and Shri Narain, Advocates with 
him), for Appellant; Mr, Govind Das, Sr. 
Advocate Amicus Curiae (Mrs, Sunanda 
Bhandare, Advocate with him), for geg 
pondent, 


CHANDRACHUD, C. J.:— This appeal 
by special leave arises out of the award 
of the Industrial Tribunal, Lucknow, 
U. P. dated November 28, 1969, On Sep- 
tember 7, 1968 the Government of U. P. 
referred the following dispute for adju- 
dication to the Industrial Tribunal under 
Section 4 (k) of the U, P, Industrial Dis- 
putes Act, 28 of 1947: 


“Whether the action of the employers . 
in deducting half wages corresponding 
to the sickness benefit to which workmen 
are entitled under the E.S.I. Act in. the 
event of the workmen not availing the 
services of the E.S.I, is legal and/or jus- 
tified? If not, to what relief are the 
workmen entitled and with what de- 
tails?” i . 

2. The respondent-workmen contend- 
ed that the Employees’ -State Insurance 
Act, 1948 (hereinafter called the E.S.L 
Act) was adopted by the appellant, M/s. 
Bareilly Electricity Supply Co. Ltd., in 
1957, that the workmen used to enjoy, 
prior to 1957, 15 days’ sick leave with 
full wages every year in accordance 
with the terms of an award given by the 
State Tribunal, Allahabad, in Adjudica- 
tion Case No. 33 of 1952, that under that 
award, the workmen were entitled to 
sick leave on full wages as a condition of 
their service, that they also became en- 
titled to sickness benefit under the Em- 
ployees’ State Insurance. Scheme and 
that the appellant was not justified: in 
reducing the wages to the extent of a. 


half day’s wages in respect of ae 


availing of sick. leave. - 
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d The appellant contested the de- 
mand of the workmen on the grounds, 
inter alia, that its action in deducting 
half wages corresponding to the  sick= 
ness benefit to which the workmen were 
entitled under the Act in regard to the 
sick leave was in accordance with the 
provisions of Regulation 97 of the Em- 
ployees’ State Insurance (General) Regu- 
lations 1950, that if any individual em= 
ployee chose mot to avail of the benefit 
due to him from the E.S.I, Corporation 
on account of his sickness, a deduction 
of half the wages corresponding to the 
sickness benefit could be made by the 
employer and that the sickness benefit 
provided under the E.S,I, Act and the 
Scheme was in substitution of the bene- 
fits provided by the employer and noft 
in addition thereto, The appellant raised 
an objection to the maintainability of the 
reference on the grotind that the dis- 
pute referred by the State Government 
to the Tribunal was not an industrial 
dispute and contended further that the 
subject-matter of the dispute fell with< 
in the exclusive jurisdiction of the Em 
ployees’ State Insurance Court set up 
under Section 74 of the E.S.I Act, as a 
result of which the Industrial Tribunal 
had no jurisdiction fo deal with the dis< 
pute, 3 


A The objection to the maintainabix 

lity of the reference and to the jurisdic- 
tion of the Industrial Tribunal to deal 
with it not having been pressed by the 
appellant’s counsel, the only question 
which we have to consider is whether 
the appellant can deduct half-day’s 


wages corresponding to the sickness benee ` 


fit to which the workmen are entitled 
under the E.S.I. Act, in the event of 
their not availing themselves of the bene= 
fits under the ES.. Scheme, 


5. Before dealing with this question, 
it may be mentioned that the appellant 
has no objection to paying full wages 
for two days of sick leave to the work: 
men and in fact, it hag been paying full 
wages for two days out of 15 days’ sick 
leave due to the workmen. The reason 
for this course seems to be that the 
workmen do not get cash benefit for the 
first two days of the waiting period of 
sickness by reason of the provisions of 
Section 49 of the E.S.I. Act. The dispute 
in this appeal is, therefore, confined to 


a period of 13 days of sick leave only, 
for which the workmen are being paid 
half wages by the appellant, 


A. I; R, 


6. To justify the deduction of half 
wages from 13 days of sick leave, the 
appellant relies on the provisions of Sec- 
tion 72 of the E.S.I, Act and Regulation 
97 framed under Section 97 (1) of the 
ES.I, Act, Section 72 reads thus: 


“Employer not to reduce the wages, 
No employer by reason only of his liabi» 
lity for any contributions payable under 
this Act shall directly or indirectly res 
duce the wages of any employee, or ex« 
cept as provided by the regulations, dis~ 
continue or reduce benefits payable to 
him under the conditions of his servica 
which are similar to the benefits cons 
ferred by the Act,” 

The relevant part of Regulation 97 is ad 
follows: 


“Discontinuance or reduction of bene- ` 


fit. — An employer may discontinue or 
reduce the benefits payable to his em~ 
ployees under conditions of their ser- 


vice, which are similar to the benefits 
conferred by the Act to the extent spe« 
cified below, namely: ` 


(a) from the date of commencement 
of the first benefit period following the 
appointed day for his factory or estab< 
lishment— | 

(i) sick leave on half pay to the full 
extent; 

(ii) such proportion of any combined 
general purposes and sick leave on half 
pay as may be assigned as sick leave buf 
in any case not exceeding 50 per cent 
of such combined leave; 


KEE veeewesunenenns 


Provided that where an employes 
avails himself of any leave from the em= 
ployer for sickness, maternity or tempo- 
rary disablement, the employer shall be 
entitled to deduct from the leave salary 
of the employee the amount of “benefit 
to which he may be entitled under the 
Act for the corresponding period.” 


The general purpose and effect of Sece — 


tion 72 is to deny to the employers the 
right or power to reduce or discontinue 
the benefits payable to the workmen 
under their conditions of service on the 
ground that the benefits available under 
the conditions of service and under the 
E.S.I. Act being similar, the workmen 
would not be entitled to a double bene- 
fit, Section 72 provides in terms that the 
mere circumstance that an employer is 
‘liable to make a contribution under the 
E.S.I., Act will not entitle him, directly 
or indirectly, to reduce the wages of an 
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mmplcyee or, in so far as the Regulaticn 
permits, discontinue or reduce the benz- 
fits payable to him under the conditions 
ef his service even if those benefits are 
similar fo. the benefits conferred by the 
E.S.I, Act. The case of the appellant b2- 
fore the Industrial Tribunal was that it 
was making a contribution to the ESL 
-© Corporation for the benefit of its em-= 
ployees and if any individual employee 
chose not to avail of the benefits due o 
him from the Corporation on account Af 
the sickness benefit, it is he who ougat 
to suffer and there would be no justii- 
cation for obliging thé employer to sperd 
for his sickness benefit twice over, It is 
precisely this type of argument and 
attitude that the legislature anticipated 
and guarded against by incorporating 
the particular provision in Section T2. 
The purpose of that provision is eu 
dently to discourage employers from 
using the benefits provided under the 
E.S.I, Act as an excuse or justificatien 
for reducing or discontinuing the ben2< 
fits available to the workmen under their 
conditions of service on the ground Df 
similarity between the two types of 
benefits, 


7. That leads to the question as io 
whether Regulation 97 cam justify tie 
deduction made by the appellant. Rega- 
lation 97 provides that an employer may 
discontinue or reduce the benefits pay- 
able to his employees under the conci« 
tions of their service which are similar 
to the benefits conferred by the ESI 
Act but only fo the extent specified in 
clauses (a) and (Di of the Regulation, 
We are not concerned with clause (b) 
and sub-clauses (i) and (ii) of clause ta) 
have no application in the instant case, 
The appellant relies strongly on tas 
proviso to Regulation.97 under which, 
where an employee avails himself of 
any leave from the employer for sic 
ness, the employer shall be entitled ta 
deduct from his leave salary the amount 
of. benefit to which he may. be entitled 
under the Act for the corresponding 
period. The case of the appellant is that 
it is enough for justifying the deduction 
from wages due to the workmen for sick 


Teave that the employee is cover- 
ed by the ES. Act or tna 
E.S.I. Scheme, It is not possible to 


accept this submission, In the first place, 
Section 46 of the E.S.L Act would shcw 
that employees who are covered by tha 
E.S.I. Act are entitled to certain bere- 
fits subject to the provisions of the 
BSI Act, It is, therefore, not as if tha 
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workmen are entitled to the benefits 
absolutely and without compliance with 
the conditions laid down by the Act or 
the Regulation, Secondly, the proviso to 
Regulation 97 says that the employer 
shall be entitled to deduct from the 
leave salary of the employee, “tha 
amount of benefit” to which he may ba 
entitled under the E.S.I, Act for the cor- 
responding period of his sickness, A 
workman does not become entitled to 
the ‘amount’ payable to him by way of 
sickness benefit unless, in the first in- 
stance, he chooses to avail himself of 
the sickness benefit. That benefit cannot 
be forced on him, This would show that 
the employer’s right to make a deduc- 
tion from the employee’s sick leave 
wages can only be exercised in respect 
of those days of sickness leave for which} . 
the workman has actually availed of 
the sickness benefit, Benefits which are 
available under the ESI, Act are not 
intended as substitutes for benefits to 
which the workmen are entitled under 
the conditions of their service, As stated 
earlier,-a workman becomes entitled to 
sickness benefit only if he is qualified 
for it and he gets a cash benefit only if 
he avails himself of the sickness bene- 
fit, Thus, it is only when a workman, in 
fact, obtains or receives a cash benefit 
that the employer can exercise his right 
to make a deduction from wages due to 
him by way of leave salary. 


8. The decision of this Court in 
Hindustan Times Ltd. v, Their Workmen, 
(1964) 1 SCR 234: (AIR 1963 SC 1332) is 
not directly in point but it can be cited 
in support of our reasoning to the ex- 
tenf towhich itholds that in providing 
for periodical payments to an insured 
worker in case of sickness, the legisla- 
ture did not intend to substitute any of 
those benefits for the workmen’s right 
fo get leave on full pay on the ground 
of sickness; 

9. For these reasons, we confirm the 
award of the Industrial Tribunal and 
dismiss the appeal with costs, 

Appeal dismissed. 
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AIR 1979 SUPREME COURT 1214 
(From: Kerala)* 


R. S. SARKARIA, V, D. TULZAPURKAR 
AND A. P, SEN, JJ, 

Lucy Kochuvareed, Appellant v.. P, 
Mariappa Gounder and others, Respon= 
dents, 

AND 
.. Vice Versa - 


Civil Appeal: Nos, 466 and 2375 of 
1969, Di 7-2-1979, 


(A) Civil P. C. (5 of 1908), O. 20, 
R. 12 (1) (c) — “Three years from the 
. date: of the decree” —- Meaning of — 
Period to be counted from date S de- 
cree finally passed. 


The words “whichever event first oc» 
curs” in sub-clause (iii) of clause (c} 
imply that the maximum period for 
which future mesne‘ profits can be 
awarded, is three years from the date 
of the decree for possession and mesne 
profits, finally passed. Where the plain- 
tiffs appeal was allowed by. the Sup- 
reme Court, the period of three years 
mentioned in sub-clause (iii) of Clause 
(c) of Rule 12 (1) is to be computed 
from the -date of the decree of the 
Supreme Court, and it will expire on 
the date on which possession was deli- 
vered or rélinquished by the defendant 
in favour of the decree-holder pursuant 
-to that decree, In other words, -the 
decree mentioned in sub-clause (iii) of 
the- aforesaid clause (c), would be the 
Keen decree, of the Supreme Court, 
3 (Para 43) 


‘Anno: AIR Comm, Civil P, C; 
(9th Edn.), O. 20, R. 12, N. iL. l 

(B) Civil P. C. 6 of 1908), . S. 2 (12), 
O. 20, R. 12 — Mesne profits — Wrong- 
ful possession by joint act of several 
persons — Liability for mesne profits. 

From a plain reading of definition in 
S. 2 (12) it is clear that wrongful’ ‘pos= 
session of the defendant is. the very 
essence of a claim for mesne profits 
and the very foundation of the defen- 
dants liability therefor, As a rule, 


therefore, liability to pay mesne profits. 


goes with actual possession of the 
land. That is to say, generally, the 
, person in wrongful possession and en-« 
joyment of the immoveable property 


is liable for mesne profits, But, where .- 


the plaintifi’s dispossession, or his Dës 


*(Appeal Suit No. 27 of 1963 and 245 
of 1963, D/- 6-8-1978 (Ker)). 


CW/DW/B781/79/DHZ 
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- liable’ 


A.I. R. 


ing kept out of possession can be re- 
garded as a joint or concerted act of 
several persons, each of them who 
participates in the commission of thaf 
act would be liable for mesne profits 


even though he was not in actual pos- 


session and the profits were received 
not by him but by some of his con- 
federates, In such a case where tha 
claim for mesne profits is against- seve- 
ral trespassers who combined to keep 
the plaintif out of possession, it is 
open to the Court to adopt either of 
the two courses: It may by its decree 
hold all such trespassers jointly and 
severally liable for mesne profits, leav- 
ing them to have their respective rights 
adjusted in a separate suit for contri- 
bution; or, it may, if there is proper 
material before it, ascertain and: ap- 
portion the liability of each of them 
on a proper application made by the 
defendant during the same proceedings. 


The decree passed by the ` Supreme 
Court in this.case laid down in no 
uncertain. terms that only such of the 
defendants would be liable for. mesne 
profits “as may have been in- possession 
of the property’, Construed in confor- 
mity with the legal principles enun- . 
ciated above, this direction in the de- 


_eree meant that only the defendant or 


defendants found in actual possession 
and enjoyment ‘of the property would.: 
be liable for mesne’ profits. In terms 
of the aforesaid decree of the Supreme 
Court,. therefore, defendant 3 alone was 
liable for mesne profits in respect of 
the period he was in possession (except~ 
ing the period’ during which the Gro: 
perty- was under the management of 


' the Court Receiver), Assuming however 


both defendants 2 and 3 were 
for meshe ‘profits jointly . and 
severally, then ‘also, -the plaintiff could, 
at his option, recover the whole of the 
amount of mesne profits from either of 
them; -and how such inter se liability 
of the defendants: was to be: adj usted 
or apportioned, was a matter between 
the defendants only. Assuming further, 
that: defendant 2 and defendant 32 were 
both acting in concert to keep the plain- 
tiff out of possession, it was not neces- 
sary. for the courts below to decide the 
issue ‘with regard to apportionment of 
liability ‘and its adjustment between des 
Tendenze 2 and. 3 . 
) (Paras 24, 25, op 


that 


32, 35, 
| 37, 38) 

Anno: AIR Comm, C, P, K (9th Edn.) 
O. 20, R. 12, .N, SH 
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(C) Civil P. C. (5 of 1908), O. 20, 
R. 12 — Interest on mesne profits .— 
Determination — Appeal Suit Nos, 27 
of 1963 and 245 of 1963, DI 6-8-1578 
(Ker), reversed: 

It was after a long drawn out litiga- 
tion that the plaintiff got possession of 
the property. The -Supreme Court, 
therefore, directed interest as part of 
the mesne profits assessed in the case 
to be payable at the rate of 5 per cent 
per annum upto the date when poss3s- 
sion was delivered in pursuance of zhe 
decree of Supreme Court to the plan: 
tiff and further interest at 6 per cent 
‘per annum on the outstanding amonnt 
to be payable till the date o payment. 
Appeal Suit Nos, 27 of 1963 and 24€ of 
1963, D/- 6-8- 1978 (Ker), Reversed, 

(Paras 55, 36) 


Anno: AIR Comm. C. P. C. (9th Eda. Vy 


O. 20, R. 12, N. 6 

(D) Civil P. C. (5 of 1908), S, 144 — 
Interest by way of restitution, Appeal 
Suit Nos, 27 of 1963 and 245 of 1£63, 
D/- 6-8-1978 (Ker), Reversed. 


A sum of Rs. 30,000/-, being he 
rent collected by the Receiver from 
‘the third defendant, was deposited in 
Court. This amount was withdrawn by 
the third defendant on August 19, 1953 
following the dismissal of the plaintiff's 


suit for specific performance, ` De he 
High Court. When the plaintifs ap- 
peal succeeded in the Supreme Court 


and a decree was passed in’ his faveur 
by the Supreme Court, then defendant 
3 redeposited the sum of Rs. ` 30,00#/-, 
only on March 9, 1959. The Trial Court 
had awarded interest at 6 per cent per 
annum on this amount of Rs. 30,0@0/- 
for the period from August 19, 1953, 
the date on which the defendant wizh- 
drew that deposit, until March 9, 1%9, 
the date when he redeposited the sm, 
The High Court had disallowed interest 
on this amount for the aforesaid Der od 
on the ground that -the Supreme Cort 
did not award it, 


Held that interest on the sum of Eu- 
pees 30,000/- was being claimed under 
Section 144 by way of restitution, There 
was nothing in the decree, of the Sup< 
reme Court which expressly or by 
implication prohibited the payment of 
Interest on this sum, by way of resti- 
tution. The trial Court had rightly al- 
lowed interest on this amount for tnis 
period at 6 per cent per annum. Appz2al 
Suit Nos, 27 of 1963 amd 245 of 1953, 
D/- 6-8-1978 (Ker), Reversed. 

(Para 58) 
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-= fore July 15, 1950, 


{Prs, 1-2] S.C. 1215 


Anno: AIR Comm. C, P. C. (9th Edn.), 
S..144, N: 23. 


Cases Referred: Chronological Paras 
AIR 1965 SC 1325: (1965) 2 SCR 661 
21, 26 


Mr. K. S. Ramamurthy, Sr. Advocate 
(Miss Puspa Nambiar and A. S. Nam- 
biar, Advocates with him), for Appellant 
in C. A. No. 466 of 1969 and for Re- 
spondent No. 1 in C. A. No. 2375 of 
1969, Mr. P. Govindan Nair Sr. Advo- 
cate (M/s, S. Balakrishnan and K. - L. 
Rathi, “Advocates with him) for Re- 
Spondent No. 1 in C. A 466 of 1969 
and for Appellant in C. A, No. 2375 of 
1969, M/s. N. Sudhakaran, S. L. Aneja 
and K.' L. Aneja, Advocates (for Nos. 
2-3) in C. A. No. 466 of 1969 and 
(for Nos. 3-4) in C. A. No. SE of 
1976, for Respondents, 


` SARKARIA, J.:— These two appeals 
ön certificate arise out of execution 
petition No. 118 of 1962 on the file of 
the Subordinate Judge, Trichur, filed 
by P, Meriappa Gounder {hereinafter 
referred to as the plaintiff) to execute 
the decree of the Supreme Court in 


C. A.. 129/56 passed on April ‘22, 1958.. ` 


The common facts, out of which these 
appeals arise, are as follows: 


2. The plaintiff filed a suit on August 
23, 1950 in the District Court, Trichur, | 
for specific performance of an agree- 
ment, dated May 22, 1950, made by 
Soliappa Chettiar (hereinafter referred 
to as defendant 1) to sell a factory 
known as “Sivakami Tiles Works”, for 
a consideration of Rs. 90,003/-- The 
plaintiff made an advance payment on 
that very date of a sum of Rs. 5,003/- 
to defendant 1. It was stipulated in 
the agreement that the- sale deed must 
be executed and registered on or be- 
It was further pro- 
vided that out of the balance of sale 
consideration, Rs. 50,000/- would be 
paid by the plaintiff at the time of the , 
registration, and for the remaining Ru~ 
pees 35, 000/-, the’ plaintiff was to exe- 
cute a mortgage of the suit property 
to be redeemed on or before May 31, 
1951.. It was further agreed that on 
payment of Rs. 50,000/- at the time of 
registration, the plaintiff would be put 
in possession of the suit property. The 
plaintiff pleaded that he was ready and 
willing to perform his part of the 
agreement, but came to know that ‘de- 
fendant 1 was. trying to evade his 
obligation under the agreement. Accord- 
ingly, the plaintiff sent a registered 
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notice, dated July 7, 1950, through his 
lawyer to defendant 1, to which the 
latter replied on the same day, thatthe 
factory owas in possession of one 
Neelakanta Iyer as lessee, who had re- 
fused to give up possession and there- 
fore, it had become impossible to give 
effect to the agreement to sell the 
factory, as giving possession to the 
plaintiff was acondition precedent tothe 
. execution of the sale deed. The plain- 
tiff further pleaded that the suit pro- 
perty was really in possession of de- 
fendant 1 amd the alleged lease in fav- 
our of Neelakanta Iyer was a sham 
transaction and a device to evade pay- 
ment of income-tax, and hence defen- 
dant 1 was bound to carry out the 
terms of the agreement to sell, 


3. The suit was contested by defen- 
dant 1 (who originally, was the sole 
defendant). His case was that, although 
there was an agreement to sell the suit 
property, it had been made clear. at 
the time when negotiation. for sale was 
going on, that: the factory was in the 
possession of Neelakanta Iyer as lessee 
and that it was a condition precedent 
to the sale that Neelakanta Iyer would 
surrender his right under the lease and 
give up possession and that if he refus- 
ed to do so, the agreement to sell would 
not be given effect to. The defendant 
urged Neelakanta Iyer to surrender the 
‘possession, but he refused to do so. In 
the circumstances, the contract for sale 
had become incapable of performance. 
He denied that the lease in favour of 
Neelakanta was a sham transaction. 


4. Pending the suit, T, V. Kochi- 
vareed (the deceased husband of the 
appellant, Lucy Kochivareed in Civil 
Appeal 466/69) obtained an assignment 
if the lease (Ex. D-3) from Neelakanta 
Iyer on March 5, 1951. 
vareed was later on, when the suit was 
pending in the Supreme Court, implead- 
ed as defendant 3, for the sake of con- 
venience the appellant in C. A. 466/69, 
will hereinafter be referred to as de- 
fendant 3. i 


5. On March 8, 1951, defendant IT 
executed a sale deed of the suit pro- 
porty in favour of George Thatil, who 
is the nephew of defendant 3, and will 
hereinafter be referred to as defendant 
2. Like defendant 3, he also joined as 
defendant 2 at his own request, when 
the appeal was pending in this Court. 


8 On December 23, 1950, the Court 


appointed a Receiver to manage the suit 
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property. On March 21, 1951, defen- 
dant 3 obtained a lease of the suit pro- 
perty at a rent of Rs. 15,000/- for a 
period of one year from the Receiver. 
The term of the lease was extended for 
one more year, and two years’ rent, 
amounting to Rs, 30,000/-, was collect- 
ed and deposited in the Court by the 
Receiver. 


7. The District Court, Trichur, on 
August 28, 1952, decreed the suit for 
specific performance and mesne profits 
at a reduced rate of Rs, 15,000/- per 
annum, instead of Rs. 30,000/. per 
annum claimed by the plaintiff, 

8. Against the decree of the Trial 
Court, two appeals were filed in’ the 
High Court — one by defendant 3 and 
the other by defendant 2. The High 
Court allowed the appeals and dismiss~ 
ed the plaintiffs suit by a judgment, 
dated March 31, 1953. 


9. Aggrieved, the plaintiff filed Civil 
Appeal 129/56 in this Court, The plain- 
tiffs appeal was allowed by this Court 
as per its judgment and decree, dated 
April 22, 1958, 


10. Since a good deal of argument 
centers round the construction of this 
Court’s decree, dated April 22, 1958, it 
will be pertinent to extract here the 
material part of that decree, 

"(ai That the appellant herein do 
deposit within thirty days of the re- 
ceipt in the decree of this Court the 
sum of Rs, 85,000/- in the District Court 
of Trichur and that on the aforesaid 
amount being deposited the said District 
Court of Trichur do forthwith give notice 
thereof to the respondents abovenamed 
and that on the aforesaid amount of 
Rs. 85,000/-. being deposited respondents 
Nos, 2 & 3 herein, namely S. M. PR Solai- 
yappa Chettiar and George Thatil, do 
within 30 days from the date of receipt 
of the notice of the said deposit execute 
and register a sale-deed in favour of the 
plaintiff (Appellant) in respect of be 
suit property. 

A RE seers . 

(c) That the respondents above-named 
do pay to the appellant the costs in- 
curred by him in the Court of the Dis- 
trict Judge, Trichur, in Suit No. 183 of 
1950 and the costs incurred by him in 
the former High Court of......... 


(d) SOSCSHOVCESE Reese 


(e) een And This Court Doth Further 
Declare that appellant shall be entitled 
to: 


1979 


(a) mesne profits against such of the 
respondents as may have been in pos- 
session of the property except during 
the period that the property was in the 
custody and management of the recei- 
ver appointed by the trial court: i 

(b) the net sum collected .by Le 
Receiver during, his management; and 


(ei credit for all such sums as e 
may have advanced to the receiv2r 
under the direction of the Court fr 


the management of property: 

AND THIS COURT DOTH ACCORD- 
INGLY DIRECT that the trial Court do 
hold an enquiry about the mesne pro- 
fits and such sums as may be found to 
be due on inquiry against the second 
and third respondents in respect of the 
mesne profits be deducted from tne 
amount to be deposited in cash in tne 
Court by the appellant aforesaid in ac- 
cordance with clause (a) supra, and do 
direct the payment of the remaining 
amount, if any, to the third respondent 
(defendant 2) who is the assignee of tne 
second respondent {defendant 1) peins 
dente lite;” 

(Emphasis supplied) 

11. On September 12, 1958, the plain- 
tiff filed an application in the District 
Court for execution of the said decree, 
. dated April 22, 1958, in respect of all 
the reliefs allowed thereunder, After 
the- decree-holder had deposited a sum 
of Rs. 85,000/-, as directed in the d&- 
cree, the execution application was 
eventually made over to the Suborci- 
nate Judge, Trichur. As per the decr2e 
the sale-deed was executed on March 18 
1959, by the Court on behalf of defen- 
dants 1 and 2 in favour of the plaintiff 
and the possession of the property in 
consequence thereof, was delivered to 
him on March 29, 1959. 


12. Thereafter, the plaintiff filad 
Miscellaneous Petition No. 229/60 in the 
Trial Court, Before the Court defen- 
dant 3 on November 11, 1958, filed om 
jections that he was not liable for 
mesne profits, as he was never in pcs- 
session and occupation of the suit pro- 
perty, He further contended that his 
liability for mesne profits if any,- was 
limited to the period commencing from 
the date of notice of the deposit in 
Court of the amount of Rs, 85,000/- tl 
the date of delivery of possession and 
that the plaintiff was not entitled Zo 
interest on mesne profits, or on costs 
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by. way of restitution, Defendant 2 con- 
tended that he was not liable for mesne 
profits as he had never been in posses- 
sion and management of the suit pro- 
perty, and that the entire liability, if 
at all any, for mesne profits was that 
of defendant 3, who had been in exclu- 
sive possession of the property. 


13. On December 22, 1962, the court 
of first instance passed orders in re- 
spect of mesne profits, costs ete. It found 
that defendants 1, 2 and 3 were jointly 
and severally liable to the plaintiff for 
a sum of Rs. 10,162.67 on account of 
costs of the trial Court and the Sup- 
reme Court. The Court further found 
that defendant 2 was separately liable 
to pay to the plaintiff, a sum of 
Rs. 11,941.63 consisting of three items 
namely, Rs. 1,239.02 on account of costs 
recovered by defendant 2 from decree- 
holder and payable by former with 
interest by way of restitution, Rupees 
2,577.01 on account of costs in the High 
Court, and Rs, 8125/- om account of 
of mesne profits from the factory from 
the date of suit till date of Ex, D-3. 
The aggregate amount under these two 
heads comes to Rs. 23,103.70, which was 
allowed to be set off against Rs. 85,000/- 
deposited in Court by the plaintiff and 
the balance was directed to be paid to 
the second defendant’s mother, his 
assignee, 


14. Apart from the sum of Rupees 
10,162.67 jointly and severally payable 
by the third and second respondents, 
the District Court found that the third 
defendamt was separately liable to pay 
the plaintiff a sum of Rs. 1,57,086.81 
consisting of these items: 

(a) Rs, 7,298.10, by way of restitution 
on account of costs recovered from the 
decree-holder including imterest there- 
on; 

(b) Rs. 39,975.00 — Rent deposited 
and withdrawn by him together with 
interest thereon; 

(c) Rs. 1,177.00, costs payable by him 
for the appeal in the High Court; and 

(d) Rs, 1,08,636.71, net mesne profits 
payable by him from April 1, 1963 to 
the date of delivery of possession, dur- 
ing which period, he was found to be 
in possession and ` management, After 
giving credit of a sum of Rs. 48,321/- 
deposited by the third defendant in 
Court on March 9, 1959, a net sum of 
Rs. 1,08,765.81 was directed to be rea- 
lised by the plaimtiff from the estate of 
defendant 3 in the hands of his legal 
representative {appellant in Civil Appeal 
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466/69). By the same order, the Court 
dismissed Misc. Petition No. 229/60 that 
had been filed by the plaintiff for deter- 
mination of the extent of waste com- 
pene upon the property by defen- 
ant 3. 


15. Aggrieved by that Judgment and 
Order, Lucy Kochivareed, wife of de- 
fendant 3, as well as the plaintiff and 
the second defendant preferred appeals 
in the High Court of Kerala. By a com- 
mon judgment, dated August 6, 1968, 
the High Court partly allowed the ap- 
peals filed respectively, by the plaintiff 
and the legal representatives of defen- 


dant 3; but dismissed the appeal (A. 
S. 248/63) filed by defendant 2. The 
High Court, inter alia, affirmed the 


finding of the trial Court that the 
third defendant was in sole and exclu- 
sive possession of the suit property 
during the period in question. The 
Trial Court’s findings with regard to 
the quantum of mesne profits per year, 
were not found satisfactory. The High 
Court assessed the mesne profits at a 
flat rate of Rs. 15,000/- per year and 
determined the obligations of the par- 
ties accordingly. The High Court fur- 
ther found that the second and third 
defendants were jointly and severally 
liable to pay Rs. 10,200/- by way of 
costs, and the second defendant alone 
was liable to pay Rs, 11,000/- by way 
of restitution, costs in the High Court 
and mesne profits to the plaintiff, and 
that the aggregate of Rs. 21,200/- be 
set off against the sum of Rs. 85,000/- 
deposited by the plaintiff and the bal- 
ance be paid to the mother of defen- 
dant 2. 

16. Aggrieved by the judgment, dated 
August 8, 1968, of the High Court, Lucy 
Kochivareed, wife of the deceased de- 
fendant 3, hag filed Civil Appeal 466 of 
1969; while the plaintiff has preferred 
Civil Appeal No. 2375 of 1969. 


17. Both the appeals will be dispos- 
ed of by this common judgment. 


18. We will first take up Civil Ap- 
peal 466 of 1969 filed by the widow of 
defendant 3, 


19. The main contention of Mr. K. S. 
Ramamurthy, learned counsel for the 
appellant (Lucy Kochivareed), is that 
if the decree, dated April 22, 1958, pass- 
ed by this Court in C. A, 129/56 is 
properly construed in the light of the 
material on record and the law on the 
subject, then three consequences inevi- 
tably follow: | 
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- (i) Both defendant 2 and defendant 3 
would be deemed to be in possession 
of the suit property during the period 
in question. The possession of defen- 
dant 2 was juridical or legal possession 
of an owner, he being the purchaser 
of the property from defendant 1; while 
that of defendant 3 was actual permis- 
Sive possession with the consent of de- 
fendant 2. Defendant 2 and defendant 3 
being in the position of joint tort-fea- 
sors would be jointly and severally 
oar for mesne profits or compensa- 
ion, 


This being the case, the -plaintiff was 
bound to suffer a set off to the pur- 
Chase price (Rs, 85,000/-) deposited by 
him, against his claim for mesne profits 
against defendant 3. But, after the de- 
cree of this Court, the plaintiff in pur- 
Suance of a collusion between him and 
defendant 2, allowed the High Court 
to cancel the security given by defen- 
dant 2 for withdrawal of Rs. 62,900/- 
out of the purchase price deposited by 
the plaintiff. The plaintiff was thus 
precluded by his conduct from claim- 
ing that much amount from defendant 
3. After setting off the entire deposit 
of Rs, 85,000, defendant 3 will be liable 
only, for the balance of the mesne 
profits, jointly with defendant 2. 


(ii) The plaintiffs right to possession 
of the property under the decree 
crued when he deposited the price in 
Court and thereafter obtained the con- 
veyance im his favour on March Lë 
1959. The possession of defendants 2 
and 3 as against the plaintiff, became 
wrongful only from the date on which 
the conveyance was executed in his 
favour, at any rate, on the date (Sep- 
tember 12, 1958) on which he fully de- 
posited the price in Court. 


(iii) The period for which the mesne 
profits have been awarded, is to be 
restricted to the one permissible under 
Order XX, Rule 12 (1) (c) of the Code 
of Civil Procedure, Such period in the 
light of this provision would be the one 
commencing from the date of the insti- 
tution of the suit and ending on the 
expiration of three years from the date 
of the decree of the Trial Court, The 
expression “the decree”, occurring in 
the aforesaid clause {according to the 
counsel) means the decree of the Trial 
Court, In other words, the maximum 
period for which mesne profits can be 
awarded — and would be deemed to 
have been awarded — is three years 


acu. 
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from the date of the decree of the Trial 
Court, and the Courts below were wrorg 
in awarding’ mesne profits for a pericd 
of more than six years, commencirg 
from the date of the ‘institution of the 
suit sill the delivery. of possession =m 
accordance with the decree of this Court 
to the plaintiff,- 

20. Upon the above premises, Mr. 
Ramamurthy maintains that the plain- 
tiff will not be entitled to any mesre 
profits because his right to possessicm 
did not accrue within three years of the 
date of the decree of the Trial Court. 


Such a right, according to the 
counsel, accrued to the. plaintiff 
only on April 22, 1958 when täs 
amended suit for specific perfor- 


mance and possession and future mesre 
profits was decreed, In the alternative, 
as already noticed, coumsel submits that 


mesne profits could not be awarded for. 


any period prior to the date (Septem- 
ber 12, 1958) on which the plaintiff de- 
posited the price, because his right o 
possession accrued on that date and not 
earlier, 


21. In support of his contentions, 
Shri Ramamurthy has cited a decisicn 
of this Court in Chitturi Subbanna v. 
Kudapa Subbanma (1965) 2 SCR 661: 
{AIR 1965 SC 1325). He has also refer- 
red to some other rulings, wherem 
some general principles have been en- 
unciated as to who can be made Dabe 
for mesne profits, 


22. On the other ‘hand, Mr. Govindan 
Nair, learned counsel for the plainti£, 
submits that the decree, dated April 23, 
1958 of this Court is crystal-clear. There 
is no ambiguity in it. Read in the ligkt 
of. this Court’s judgment, it unmistak- 
ably shows that whosoever, out of the 
defendants was;were. in actual posses- 
sion, ‘would be liable for the mesne prc- 
fits from the date of the suit till th= 
delivery of possession, It is pointed ovt 
that in the courts below, the positiva 
stand taken by defendant 3 was thet 
he was never in possession of the suk 


property and therefore, was not liable 
for mesne profits. It was never the cas? 
of defendant 3 that he was in deriva- 
tive possession under defendant 2, Cour- 
sel submits that defendant 3 should nat 
be allowed to take a stand diametrical- 
ly opposed to the one taken by him in 
the courts below. It is further sub- 
mitted that the decree of this Cour? 
was a final decree so for as it laid 
down Dat (be liability for the mesne 


Lucy Kochuvareed v, P. Mariappa Gounder 


[Prs. 19-25] S.C. 1219 


profits shall be fixed on the basis of the 
defendant found in actual possession 
of the suit property. 


23. Before dealing with contentions 
canvassed on both sides, it will be 
profitable to notice the general princi- - 
ples relating to the liability for mesne 
profits. 


24. Mesne profits being in the mature 
of damages, no invariable rule govern- 
ing their award and assessment in 
every case, can be laid down and “the 
Court may mould it according to the 
justice of the case”. Even so, one broad 
basic principle governing the liability 
for mesne profits is discernible from 
Section 2 (12) of the Code of Civil Pro- 
cedure which defines ‘mesne profits’ to 
mean “those profits which the person 
in wrongful’ possession of property ac- 
tually received or might with ordinary 
diligence have received therefrom, to- 
gether with interest on such profits, but 
Shall not include profits due to im- 


provements made by the person in 
wrongful possession”. From a plain 
reading of this definition, it is clear 


that wrongful possession of the defen- 
dant is the very essence of a claim for 
mesne profits and the very foundation 
of the defendamt’s liability therefor, As 
a rule, therefore, liability to pay mesne 
profits. goes with actual possession of 
the land. That is to say, generally, the 
person in wrongful possession and en- 
joyment of the immoveable property is 
liable for mesne profits, But, where the 
plaintiff's dispossession, or, his being 
kept out of possession can be regarded 
as a joint or concerted act of several 
persons, .each of them who participates 
in the commission of that act would be 
liable for mesne profits even though he 
was not in actual possession and the 
profits were received not by him but 
by some of his confederates, 


‘25. In such a case where the claim 
for mesne profits is against several 
trespassers: who combined to keep the 
plaintiff out of possession, it is open 
to the Court to adopt either of the 
two courses: It may by its decree hold 
all such trespassers jointly and several- 
ly liable for mesne profits, leaving them 
to have their respective rights adjusted 
in a separate suit for contribution; or, 
it may, if there is proper material be- 
fore it, ascertain and apportion the lia- 
bility of each of them on a proper ap- 
plication made by the defendant during 
the same proceedings. 
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26. Another principle, recognised by 
this Court in Chitturj Subbanna v. 
Kudapa Subbanna (AIR 1965 SC 1325) 
(ibid) is that a decree under Order 20, 
Rule 12 of the Code, directing enquiry 
_ into mesne profits, howsoever expressed, 
must be construed to be a decree 
directing the enquiry in conformity with 
the requirements of Rule 12 (1) (c), so 
that the decree-holder is not entitled 
to mesne profits for a period (commenc~ 
ing from the date of the institution of 
the suit) extending beyond three years 
from the date of the premilinary de~ 
cree, 

27. Again, possession through an=- 
other, such as a tenant, may be suffi- 
cient to create liability for mesne pro~ 
fits if such possession is wrongful. 


28. We will now deal -with the cons 
tentions advanced by Mr. Ramamurthy, 
in the light of these principles. 


29. The first argument, as already 
noticed, is that both defendants 2 and 3 
were in possession of the suit property 
during the period in question. It is 
contended that the possession of defen~ 
dant 2 was the legal possession of an 
owner while that of defendant 3 deri 
vative possession of a lessee or licences 
under the former. 


30. A perusal of the decree dated 
ES 22, 1958 of this Court, extracted 
in a foregoing part of this judgment, 
shows that it was a composite decree, 
partly final, partly preliminary, It was 
final in so far as it granted the reliefs 
of specific performance and possession 
on deposit of the price by the plaintiff. 
It was preliminary inasmuch (as) it 
directed an inquiry with regard to the 
assessment of mesne profits, and as to 
who out of the defendants was/were 
liable for payment of those mesne pro- 
fits, But, it laid down in mo uncertain 
terms that only such of the defendants 
would be liable for mesne profits “as 
may have been in possession of the 
property.” Construed in conformity with 
the legal principles enunciated above, 
this direction in the decree, means that 
only the defendant or defendants found 
in actual possession and enjoyment of 
the property would be liable for mesne 
profits. 


31. In the courts below, at no stage, 
defendant 3 took up the position that 
he was in derivative possession of the 
property under defendant 2. On the 
contrary, in his objection-petition filed 
before the District Court on November 
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11, 1958, defendant 3 emphatically as- 
serted that he “is not liable for mesne 
profits for the suit property as he was 
never in possession and occupation of 
the same.” Defendant 3 further vehe- 
mently pleaded that it was never in- 
tended at any time that he (defendant 
3) “should be a lessee of the property 
nor was he a lessee at any time”. In 
para 3 of his petition, defendant 3 fur- 
ther pleaded that the purchase of the 
factory was made in favour of defen- 
dant 2, with money advanced by him 
(defendant 3), and the intention then 
was that the suit property should be 
worked by defendant 2 with funds ad- 
vanced by defendant 3 who should be 
“recouped from the profits accrued from 
the property or otherwise in respect of 
the purchase money advanced by him 
as also the advances for expenses”. Jn 
paragraph 5, he further pleaded that “in 
any event he cannot be held liable for 
any amount more than what is stipulat- 
ed in the lease deed (Ex, I) in favour 
of Neelakantha Iyer.” 

32. There is not even a whisper in 
the pleadings that defendant 2 and de- 
fendant 3 were joint tort-feasors and 
therefore jointly and severally liable for 
mesne profits, 

33. The plea now pressed into argu- 
ment by Mr, Ramamurthy is thus a 
complete somersault of the position that 
had been taken in the courts below. 


34, The Court of first instance after 
an exhaustive consideration of the 
overwhelming evidence, oral and docu- 
mentary, on record reached the finding 
that ever since March 5, 1951, defen- 
dant 3 was, while defendant 2 was not, 
in actual control, management and pos- 
session of the suit propery, and there~ 
fore, in terms of the decree dated April 
22, 1958 of this Court, defendant 3 alone 
would be liable for mesne profits of 
the property. In appeal, the High Court 
found that. 


“The Court below was perfectly right 
in holding that the 3rd defendant was 
in sole and exclusive possession during 
the period in question and it is idle for 
him to pretend otherwise’, 

Indeed the third defendant himself 
had repeatedly admitted in various 
documents that he was in possession. [Nn 
his application, Ex. D-77 (a), made in 
the Court of first instance on March 
7, 1951, the defendant admitted that he 
was in possession in pursuance of as- 
signment of lease made in his favour 
by Neelakantha Iyer on March 5, 1951. 
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This lease has been found by this Court 
to be a sham transaction. Further, de~ 
fendant 3 on March 21, 1951, executed 
a lease. in favour of the Receiver ap- 
pointed by the Court. In this lease alse, 
he admitted that he had been in pos 
session of the property since March, 5, 
1951. The lease executed by defendar-t 
3 in favour of the Receiver enured fcr 
a period of two years on a yearly ren- 
tal of Rs, 15,000/- and he deposited 
Rs, 30,000/- therefor as rental in Cour, 
Then, the Bank accounts of the factor 
(except for a short period from Marca 
25,°1953 to November 11, 1954) wer? 
throughout in the name of the third 
defendant as lessee thereof. 


35. We have absolutely no reason t3 
differ from this concurrent finding of 
the courts -below that the third defen- 
dant was in sole, actual possession and 
contro! of the suit property from March 
3, 1951, when he obtained the alleged 
assignment of the lease in his favou? 
from Neelkantha Iyer. In terms of the 
aforesaid decree of this Court, there- 
fore, defendant 3 alone is liable fo? 
mesne profits. in respect of the period 
he was in possession (excepting the 
period during which the property was 
under the management of the Cour: 
Receiver), , “i 


36. As regards the appellant’s con- 
tention that the amount deposited by 
the plaintiff towards the price shoul¢ 
have been set off against the liability 
of defendant 3 for mesne profits, it may 
be observed that there is nothing in 
the decree, dated April 22, 1958, of this 
Court which says that such a set off 
should be allowed. On the contrary, it 
allowed deduction of the amounts found 
due agaimst defendant 1 and defendant 
2 from the deposit of Rs, 85,000/- to 
be made by the’ plaintiff towards the 
price, and further directed that after 
such deduction, the balance of such de- 
posit made by the plaintiff, if any, 
shall be paid “to the third respondent” 
(defendant 2) who is the assignee of 
the second respondent (defendant 1) 
pendente lite.” 


37. Assuming arguendo, that both 
defendants 2 and 3 were liable for 
mesne profits jointly and severally, 


then also, the plaintiff could at his 
option, recover the whole of the amount 
of mesne profits from either of them; 
and how such inter se liability of the 
defendants was to be adjusted or ap- 
portioned was a matter between the de- 
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fendants only. The plaintiff was- not| 
bound to suffer a set off in favour of 
defendant 3, merely because defendant 
2 or his assignee withdrew the price 
deposited by the plaintif without fur- 
nishing any security for its refund or 
adjustment towards the liability of de- 
fendant 3, there being no evidence, 
whatever, on record to show that such 
withdrawal was the result of any col- 
lusion or conspiracy between the plain- 
tiff and defendant 2 against defendant 3. 

38. Assuming further, for the sake 
of argument, that defendant 2 and de- 
fendant 3 were both acting in concert 
to keep the plaintiff out of possession, 
it was not necessary for the courts be- 
low to decide the issue with regard to 
apportionment of liability and its ad- 
justment between defendants 2 and 3. 
Indeed, the adoption of such a course 
would have militated against the find- 
ing that defendant 3 alone was in ex- 
clusive possession and control of the 
suit property ever since March 5, 1951. 


39. We, therefore, negative the first 
contention of the appellant. ` 


40. This takes us to the second and 
third points pressed into argument by 
Mr. Ramamurthy: It is to be noted 
that defendant 3 entered into posses- 
sion of the suit property under an as- 
Signment of sham lease from Neela- 
kantha Iyer on March 5, 1951 during 
the pendency of the plaintiff’s suit which 
was instituted on August 25, 1950, The 
plaintiff had deposited Rs. 50,000/- some- 
time after the presentation of the 
plaint. Under the agreement for sale, 
dated May 22, 1950, made by defendant 
1 in favour of the plaintiff, the total 
sale .consideration was fixed at Rupees 
90,003/-, Out of it, Rs. 5,003/- had been 
paid to defendant 1 on the very date 
of the agreement. It was further stipu- 
lated that out of -the balance, Rupees 
50,000/- would be paid by the plaintiff- 
purchaser at the time of the registra- 
tion of the, sale-deed which was to be 
executed and registered on or before 
July 15, 1950. It was further stipulated 
that on payment of the further sum 
of Rs, 50,000/-, the plaintiff would be 
entitled to be put in possession of the 
suit property. Thus, when defendant 3 
entered into possession, first under the 
garb of an assignee of a sham lease 
from Neelakantha Iyer, and then fur- 
ther purchased the property with his 
own funds in favour of defendant 2, 
pendente lite, he was fully conscious 
that he was purchasing a litigation. His 
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‘possession ‘was, therefore, wrongful qua 
the plaintiff from its very inception. 

- 41.. The material part of Rule.12 (1) 
of Order XX of the Code of Civil Pro- 
cedure, provides: 


“Where a suit is for the recovery 
of possession of immoveable property 
and for rent or mesne profits, the Court 
may pass a decree— 

(a) for the possession of the property; 

(ON eege ; 

(b-a) i 

(c) directing an inquiry as to rent or 
mesne profits from the institution of 
the suit until— 

(i) the delivery of possession to the 
decree-hoider, WW l 

(ii) the relinquishment of possession 
by the judgment-debtor with notice to 
the decree-holder through the. Court, 
or 

(iii) the expiration of three years 
from the date of the decree, whichever 
event first occurs.” 


42, Mr. Ramamurthy argued, if we 
may say so with respect, somewhat in- 
consistently, that the word “decree” in 
sub-clause (iii) of clause (oi of the 
aforesaid rule 12 (1), means the decree 
for possession and mesne profits which 
the trial court ought to have passed, 


and that in this view of the matter, the 
period of three years mentioned 
in sub-clause (iii) will be count- 
ed from August 28, 1952, the date of 
the trial court’s decree, whereby mesne 
profits at the reduced rate of Rupees 
15,000/-, instead of Rs. 30,000/- per an- 
mum claimed by the plaintiff, were 
awarded, In that view of the matter, 
according to the counsel, the plaintiff 
was not entitled under the law to get 
a decree for mesne profits beyond 
August 27, 1955. It is pointed out that 
since the plaintiff had, as a result of 
the acceptance of the defendants’ ap- 
peal and dismissal of his suit by the 
High Court, withdrawn the deposit of 
Rs. 50,000/~ on August 19, 1953 and he 
had mot redeposited the amount until 
February 9, 1959, he was not then en- 
titled to possession and, in consequence, 
to any mesne profits during this period. 


ROTH ESS HRT RPEH BAYS 


43. The argument is certainly ingeni- 
ous, but untenable, being founded on 
fallacious premises. The period of three 
years mentioned in sub-clause . (iji) of 
clause (c) of Rule 12 (1) is to be com- 
puted from the date of the decree of 
this Court, ie. from. April 22, 1958, and 
it will expire on the date on which 
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possession was delivered or relinquish- 
ed by the defendant in favour of the 
decree-holder pursuant to that decree. 
In other words, the decree mentioned in 
sub-clause (iii) of the aforesaid clause 
(c), would be the appellate decree, dated 
April 22, 1958, of this Court. The period 
of three years mentioned in the said 
sub-clause is, therefore, to be reckoned 
from April 22, 1958. The words “which- 
ever. event first occurs” in sub-clause 
(iii) imply that the maximum period 
for which future mesne profits can be 
awarded, is three years from the date 
of the decree for possession and meésne 
profits, finally passed. The courts be- 


low, therefore, while holding that de- 
fendant 3 was liable to pay mesne pro- 
fits for a period of about § years com- 
mencing from March 5, 1951/March 21, 
1951 till the delivery of possession in 
September, 1958 (less the period dur- 
ing which the property was under the 
management of the Receiver), were act- 
ing in conformity with the law and the 
terms of the decree, dated April 22, 
1958, of this Court. 

44, We, therefore, 
tentions, also. 


45. Another contention canvassed by- 
Mr.. Ramamurthy was that the Courts 
below have wrongly disallowed deduc- 
tion for interest on the deposit of Ru- 
pees 50,000/-, which the plaintiff had 
withdrawn on August 19, 1953 and had 
redeposited on February 9, 1959. It ap- 
pears to us that in all fairness, the de- 
fendant is entitled to deduction. for inte- 
rest for the period from. August 19, 
1953 to February 9, 1959 on the sum 
of Rs, 50,000/-, which, at 6 per cent 
per annum, after deducting the interest 
for the period during which the pro- 
perty was under the management of the 
Receiver, (according to the agreed cal- 
culations made by the counsel for the 
parties) works out to Rs. 14,000/- ap- 
proximately, We see no reason why 
deduction of this amount be not allow- 
ed from the mesne profits assessed 
against defendant 3. 

46. We will now take up Civil Ap- 
peal No, 2375 of 1969 filed by the plain- 
tiff. 

47. Mr. Govindan Nair, learned 
coumsel for the plaintiff-appellant, has 
contended— 

(i) that mesne profits ought to have 
been awarded at the rate of Rs. 28. 0001. 
per annum, The High Court was in 
error in awarding the same at the rate 
of Rs. 15,000/-; 


reject these con- 
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(ii) that the High Court was mot justi- 
fied in reducing the rate of interest 
from 6% per annum awarded by the 
Trial Court to 4 per cent per annum; 

(iii) that interest at 6 per cent per 
annum was rightly awarded by. the 
court of first instance on .the sum cf 
Rs. 30,000/-, which was two years rer 
tal. paid by defendant 3, under the lease 
taken from the Receiver for the period 
from August.19, 1953 to March 9, 1959, 
and the High Court was in error if 
disallowing that interest; and 

(iv) that the Courts below. were not 
justified in denying costs to the plair- 
tiff in the inquiry as to mesne Gros 
or in appeal arising therefrom. 


48. We will deal with these conter= 
tions ad seriatim, 
Contention (i): . 

49. In this connection, Mr. Nair drew 
our attention to Exhibits D-8 to D-15, 
which are Balance Sheets and Profits 
and Loss Accounts of the Sewakami 
Tile Works, relating to the period from 
March 31, 1953 to November 5, 1953. 
These documents were prepared at tke 
instance of the third defendant for the 
purposes of his Income-tax returns. The 
High Cour; found that these Balance 
Sheets and Profits and Loss Accounts 
prepared for Income-tax purposes were 
suspicious documents and by themselves 
were not proof of the profits derived. 
Mr, Nair has no-quarrel with this finc- 
ing. He, however, contends that the 
High Court ought to have worked out 
the real profits by taking into account 
the quantity of clay purchased accorc- 
ing to these documents In this connec- 
tion, it is submitted that according +0 
the evidence produced on the side af 
the plaintiff, about five candies of cley 
are required for producing 1000 smail 
tiles and even according to the ev- 
dence of the second defendant as C. P. 
W. 2, 54 to 6 candies are required for 
1000 small tiles, 


50. We are not impressed by- this 
argument. The High Court has fully 
considered the evidence produced- CH 
the side of the plaintiff. It noted that 
the plaintiff, also, had not produced ary 
cogent evidence to show what were the 
profits earned by him by working tke 
factory in dispute for the period of ore 
year preceding the date of his examine- 
tion, By the time plaintiff appeared in 
the witness-box, he had been workirg 
this factory for about one year. 

51. In the alternative, Mr. Nair suk- 
mitted that even during the period ef 
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two years when the Receiver was there 
and defendant 3 worked the factory as 
a lessee under the former, he had made 
a profit of Rs. 22,000/~. Our attention 
has, also, been drawn to the document 
(Ex. : D-8), that the income for the first 
year ending 1952 was Rs. 20,000/-. The 
point pressed into argument is that 
the highest profit made by him accord- 
ing to these Balance Sheets and Profit 
and Loss Accounts during any year by 
defendant 3, should be taken as the 
rate for calculating the mesne profits. 


52. The contention does not appear 
to be tenable, Once it was found that 
these Balance Sheets and Profits and 
Loss Accounts were not reliable, . nor 
the evidence produced by the plaintiff, 
the only reliable evidence left on the 
file was the rate at which the factory 
was leased out by the Receiver to de- 
fendant 3. When the lease for the 
second year was granted to defendant 
3 by the Receiver on a rental of Ru- 
pees 15,000/-, the plaintiff should have 
objected that the rent was less or he 
could himself take the lease on pay- 
ing higher rent, The High Court was, 
therefore, not wrong in holding that 
this rent fixed under the lease granted 
by the Receiver represented the real 
rental value of the factory during the 
years in question and in the absence of 
any other reliable evidence for assess- 
ing the profits actually earned or which, 
with due diligence, could have been 
earned, the mesne profits may reason- 
ably be fixed at Rs, 15,000/ per annum. 


53. We, therefore, negative the first 
contention of Mr. N air, 
Contention (ii): 


54. The trial Court, had awarded 
interest at the rate of 6 per cent per 
annum on the mesne profits assessed by 
it. The High Court reduced that rate 
to 4 per cent, with the observation 
that having regard to all the circum- 
stances of the case, including that the 
plaintiff had the use of the sum of 
Rs. 85,000/- which he was to pay to- 
wards the price of the property, a rate 
of 4 per cent per annum would be re- 
asonable and just. 


55. Even Mr. Ramamurthy has 
not been able to support this reduction 
in the rate of interest, It was after a 
long drawn out litigation that the plain- 
tiff got possession of the property, The 
trial Court, therefore, rightly awarded 
the imterest at the rate of 6 per cen 
per annum, 
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56. We, therefore, accept this. con- 
tention and direct that interest as part 
of the mesne profits assessed in this 
case, shall be payable at the rate of 6 
per cent per annum upto March 29, 
1959 when possession was delivered in 
pursuance of the decree of this Court 
to the plaintiff and further interest at 
6 per cent per annum on ‘the outstand- 
ing amount shall be payable till the 
date of payment. 


Contention (iii) 


57. A sum of Rs. 30,000/-, being the 
rent collected by Receiver from the 
third defendant, was deposited in Court. 
This amount was withdrawn by the 
third defendant on August '19, 1953 fol- 
lowing the dismissal of the plaintiffs 
suit, by the High Court, When the plain- 
tiffs appeal succeeded in this Court and 
a decree was passed in his favour by 
this Court, then defendant 3 redeposit- 
ed the sum of Rs. 30,000/-, only on 
March 9, 1959, The trial Court had 
awarded interest at 6 per cent per an- 
num on this amount of Rs. 30,000/- for 
the period from August 19, 1953, the 
date on which the defendant withdrew 
that deposit, until March 9, 1959, the 
date when he redeposited the sum. The 
High Court has disallowed interest on 
this amount for the aforesaid period on 
the ground “that the Supreme Court 
does not award that.” 


58. We are unable to agree with this 
reasoning. It overlooked the fact that 
interest on the sum of Rs. 30,000/- was 
being claimed under Section 144 of the 
Code of Civil Procedure, by way of 
restitution, Section 144 in terms, says 
that for the purpose of the restitution, 
the Court may make any orders, includ- 
ing orders for the payment of interest, 
damages, compensation and mesne pro- 
fits which are properly consequential 
on variation or reversal of the decree. 
There is nothing in the decree, dated 
April 22, 1958, of this Court which ex- 
pressly or by implication prohibited the 
payment of interest on this sum, by 
way of restitution. The trial Court had 
rightly allowed interest on this amount 
for this period at 6 per cent per an- 
num, and we restore the same direc- 
tion, 

Contention (iv): 


59. The argument is that costs have 
been unfairly denied to the plaintiff by 
the Courts below. We do not agree. 
The Courts below could not have been 
oblivious of the fact that defendant 3 
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has since died and the respondent is 
his widow. We, therefore, do not want 
to interfere with the discretion of the 
Courts below in the matter of costs. 
60. For the foregoing reasons, we 
partly allow the plaintiffs appeal (Civil 
Appeal No, 2375 of 1969) to the extent 
indicated above, with proportionate 
costs. We will dismiss the defendant’s 
appeal (Civil Appeal No. 466 of 1969) 
except to the extent that the defen- 
dant shall be allowed a set off in the 
sum of Rs, 14,000/-, being the interest 
on the sum of Rs. 30,000/- for the 
period from August 19, 1953 (the date 
of the withdrawal of the deposit by the 
plaintiff) to the date when he redeposit- 
ed it. Interest on the outstanding 
amount at 6 per cent per annum shall 
be payable till the date of payment. In 
Civil Appeal 466 of 1966, however, the 
parties will bear their own costs in this 

Court, 
Order accordingly. 





AIR 1979 SUPREME COURT 1224 
(From: Bombay) 
Y. V. CHANDRACHUD, C. J, 


R, S. SARKARIA, AND O. CHINNAPPA 
REDDY, JJ. 


Rau Bhagwanta Hargude and another, 
Appellants v. The State of Maharashtra, 
Respondent. 


Criminal Appeal No. 189 of 1973, D 
7-9-1978. 


(A) Penal Code (45 of 1860), Ss. 299, 
300 — Benefit of doubt — Deceased kill- 
ed by accused No. 1 by hitting him 
with sword-stick on chest — Held giv- 
ing benefit of doubt to accused No. 2 
that it was difficult to believe that he 
had held the deceased by his chest with- 
out receiving any injuries in the pro- 
cess, (Para 4) 

Anno: AIR Comm; Penal Code, 
(2nd Edn.), Ss. 299-300, N. 79. 


(B) Penal Code (45 of 1860), Ss, 302, 
304 — Deceased killed by hitting on 
the chest with sword stick two feet in 
length and with such a force as to im- 
pair liver and aorta — Held offence 
was plainly one of murder and could 
not be said to fall under S. 304, Part IL. 





| (Para 5) 
Anno: AIR Comm: Penal Code, 
(2nd Edn.), S. 304, N. 4 and 6. 
CW/DW/E457/78/RSK. 
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CHANDRACHUD, C. J.:— There is 
clear and incontrovertible evidence 
showing that the relations between the 
deceased Dinkar Vithoba Hargude and 
the accused were strained on account 
of a land dispute, Then we have: the 
evidence of three eye witnesses Dnya- 
noba, Drupada and Babu Hargude who 
have stated consistently except for cer- 
tain minor contradiction which Lë 
learned Additional Sessions Judge has 
considered, that accused No. 1 Rau gaye 
a sword-stick injury on Dinkar’s chest. 
Information regarding the offence was 
given promptly by the brother of the 
deceased to the Police Patil who pre- 
pared a khabari report and took it to 
the Police Station. The First nforma- 
tion Report was thereafter recorded 
at tke Police Station without any undue 
delay. It contains a near-full narra- 
tion of the incident with its major ce~ 
tails. 

2. There is further evidence that the 
weapon of offence was discovered afer 
the arrest of accused No. 1 in pursuance 
of a statement made by him during the 
course of investigation. The two pzn- 
chas in whose presence the sword-st.ck 
was discovered have mot whole-hearted- 
ly supported the discovery which is 
good reason for the argument that -he 
‘evidence in regard to the discovery of 
the weapon be left out of consideration, 

3. We find it impossible to accept 
the version of accused No, 1 that he 
deceased was himself carrying ~he 
sword-stick, that he (accused No. 1) 
tried to prevent the deceased from as~ 
saulting him with that sword-stick end 
that the injury was caused to the de: 
ceased accidentally during the scufle. 
The circumstances of the case and che 
Ce of the injury falsify that Ae- 
ence, 


4. Though the complicity of accused 
No. 1 in the commission of the offence 
is proved beyond a reasonable dovbt, 
the same cannot be said in regard to 
the part alleged to have been played by 
accused No. 2, According to Drupada, 
accused No. 2 had held the deceased by 


his chest, The evidence of Dr. Baner- 


jee who performed the post-mortem 
examination shows that the deceased 
had received an injury on the rizht 
side of his chest, just below the rizht 
nipple. If accused No, 2, were to hold 
the deceased by his chest, it is aot 
possible that accused No. 1 could hit 
the deceased on his chest without, in 
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that process, causing any injury to ac- 
cused No, 2. The evidence of the eye 
witnesses shows Significantly that ac- 
cused No. 2 was neither asked by ac- 
caused No, 1 to hold the deceased nor in 
any other manner to facilitate the com- 
mission of the murder, It is common 
ground that mo words of exhortation 
passed between the two accused, We 
are therefore inclined to give to accus~ 
ed No. 2 the benefit of doubt. 

5. On the question relating to the 
nature of the offence committed by ac- 
cused No, 1, we find it difficult to ac- 
cept his counsel’s submission that the 
offence falls under Section 304 Part H 
of the Penal Code. The blade of the 
sword-stick is 2 feet in length, Ac- 
cused No. 1 -hit the deceased on a vital 
Part of his body, the chest, with such 
force as to impair the liver and the 
aorta. The offence, therefore, is plainly 
one of murder, 

6. For these reasons we confirm the 
order of conviction and sentence of ac- 
cused No. i but set aside the same in 
so far as accused No. 2 is concerned. 
Accused No, 2 is acquitted and shall be 
released forthwith, 

Order accordingly. 





AIR 1979 SUPREME COURT 1225 
_ (From: Calcutta)* 
R. S. SARKARIA AND O. CHINAPPA 
REDDY, JJ. 

Sitaram Srigopal, Appellant v. Smt. 
Daulati Devi and another, Respondents. 

Civil Appeal No, 1710 of 1969, D/- 
10-1-1979. 

(A) Evidence Act (1 of 1872), S. 3 — 
Mere opinion of witness based on guess- 
work as to condition of goods — Not 
acceptable, 


Mere opinion of witness as to condi- 
tion of goods based on guess-work and 
not on personal knowledge is not ac- 
ceptable. (Para 12) 


Where certain witnesses testified that 
the sluice valves were lying in rows 
and must have been im good condition 
even though they were lying enclosed 
in packets, their opinion as to condi- 
tion of valves was liable to be rejected. 

(Para 13) 


1968 (Cal) ). 
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Anno: AIR Manual. (8rd Edn.), 
Act, S. 3, N. 29. 


(B) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Auctioneer 
of govt, goods stating after three years 
that goods sold looked new — He form- 
ed his impression on superficial exami- 
nation — His impression 
record was not acceptable, (Para 16) 

Anno: AIR Manual (8rd Edn.), Evi. 
Act, 5. 3, N. 29. 


Mr, YZ S. Chitaley, Sr, Advocate, (M/s. 
B. P. Maheshwari and Suresh Sethi, 
Advocates with him), for Appellant; 
M/s. A. C. Patra, R, N. Nath and P.K. 
Mukherjee, Advocates, for Respondents. 


SARKARIA, J.:— This appeal by 
certificate is directed against a judg- 
ment, cated December 6, 1968, of the 
Calcutta High Court, The relevant facts 
tel rise to this appeal are as fol- 
ows: 


On July 29, 


Evi. 


1950, Tulsiram Shaw 
(since deceased) carrying on business 
under the name and style of “Tulsi- 
ram Bhagwandas? purchased certain 
specific goods for Rs, 35,100/- under Lot 
No. 32 in an auction held on July 27, 
1950 at Panagarh by M/s. Egbart And- 
rews & Co., auctioneers, under instruc- 
tions of the Government of India. The 
major item of these goods in Lot No. 32 


comprised of 1540 pieces of “valves 
sluice water flanged and drilled to 
B. S. T. C. Ai The book value of this 


item was stated to be Rs. 88,454/- and 
that of the remaining goods Rupees 
5,170/14/-. The reserved valuation at 
the auction sale was Rs. 35,000/-. 


2-3. On August 26, 1950, Tulsiram 
Shaw sold those specific goods for a 
sum of Rs. 35,200/- to the partnership 
firm of Sitaram Srigopal. The latter 
paid the entire price in cash to the 
former. Tulsiram Shaw further promis~ 
ed to hand over the release order of 
the goods and/or delivery order by 
August 28, 1950, to enable the firm to 
take delivery of those goods from Pana- 
garh. Tulsiram neglected or refused to 
deliver the said release order in spite 
of demands by Sitaram Srigopal, 

4. On the preceding allegations Sita- 
ram Srigopal instituted a suit in the 
High Court of Calcutta against the origi- 
mal defendant. Tulsiram Shaw, on Janu- 
ary 15, 1951, for specific performance 
by the defendants to deliver the said 
specific goods on the ground that these 
goods were not readily available im 
the market and were of some big value 
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and, therefore, damages would not 
afford adequate relief for the loss of 
the goods. In the alternative, the plain- 


tiff claimed refund of the price of 
Rs, 35,200/- with interest at 6% per 
annum and a further sum of Rupees 
1,32,559/- as damages, being the diffe- 


rence between the contract price and 
the market price of the goods on the 
date of the breach, mamely, the end 
of August, 1950. 

5. The suit was resisted by the ori< 
ginal defendant, who, in his written 
statement, pleaded that he was, at all 
material times, ready and willing to 
deliver the release order to the plain- 
tiff and nad in fact offered to do so, 
but the latter requested the defendant 
to cancel the contract and refund the 
amount of Rs. 35,200/~ by cheque on 
September 21, 1950, but the plaintiff 
declined to accept it. 


6. During the pendency of the suit, 
the original defendant died on Novem- 
ber 15, 1959, and his widow, Smt. Dau- 
lati Devi (respondent 1 herein) and 
his only son, Bhagwan Das Shaw (re- 
spondent 2 herein) were impleaded as 
defendants in place of the deceased. 

T. On April 12, 1960, respondent 2, 
Bhagwandas Shaw, filed -an additional 
written statement in which he took, 
additional pleas. 

8. The suit originally came up for 
hearing before G. K. Mitter J, on March 
8, 1957, when some witnesses were exa~ 
mined, It next came up before the 
learned Judge on March 11, 1957, for 
examination of further witnesses, Coun~ 
sel for the dependants, however, failed 
to appear. The learned Judge therefore, 
closed the case and passed a decree for 
Rs. 35,200/-, with interest amd costs, 
against the defendants. 

9. On being moved by an application, 
the judgment and the decree was res 
called and the suit was again tried by 
A. K. Mookerjee J., who, by his judg- 
ment, dated 23rd and 26th August, 1965, 
decreed the suit for the refund of 
Rs. 35,200/- with interest at 6% per 
annum, from August 26, 1950 up-to- 
date and for a further sum of Rupees 
63,445/- as damages with interest and 
costs, 

10. The Appellate Bench of the High 
Court, after a reappraisal of the evi- 
dence on record, came to the conclu~ 
sion that the goods in question at the 
time of the sale were “old and second 
hand goods but in fair condition”. The 
Bench reasoned: “If the goods. were 
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really new, the reserved price would 
not have been nearly ‘half the bock 
value at a public aale"? The Bench 
found it “impossible to believe that 
they were in brand’ new condition.” It 
was, therefore, impossible to fix the 
market price of the goods’ of such s2- 
cond hand quality upon evidence rz- 
lating to the sale of brand new goocs. 
In its opinion “the evidence produced 
by the witnesses for the plaintiff dd 
mot prove the market price of the goods 
(of such second-hand quality) at tae 
relevant time” and “the only possible 
conclusion is that the market price of 
the goods was a price at which they 
were sold and purchased in July-August, 
950.” On these premises, the Benzh 
was of the opinion that the procedure 
adopied by the learned Judge in ine 
Court below, namely, the tabulation of 
price mentioned by the witnesses and 
then taking the lowest price is not. war- 
ranted by law and the result arrived 
at by him is not a correct approxima- 
tion of the market price.” In the result, 
the Bench partly allowed the appeal, 
and while affirming the decreé of the 
‘trial Court with regard to ‘the refund 
of Rs. 35,200/- with interest at 6 Cer 
cent per annum, dismissed the Plainte 
claim for damages which in the opinpn 
of the Bench, were not suffered by him. 


11. Hence, this appeal: by the plam- 
tiff against the dismissal of his clam 
to damages, 


12. We have heard the learned coin- 
sel for the appellant and examined, 
with his assistance, the evidence on the 
record. Ascertainment of the plaintifs 
claim for damages turned :on a deter- 
mination of two points namely; (i) What 
was the condition of the goods at the 
time of the sale in favour of the plan- 
tiff? (ii) What was the market value of 
the goods of that quality and condition 
in August 1950, when the alleged breech 
‘of the contract took place? Regard-ng 
No. (i) the plaintiff-firm had, besides 
examining its partner, Hanuman Pza- 
sad Mody (P. W. 8) examined Dalal 
Kisan Basu (P. W., 3), Manganlal petel 
ID WA Jagmohan Kadra Parekh 
(P. W. 5), and Hari Prasad Didwania 
(P. W.7). (P.W. 3) was an Assistant in 
the office of the Directorate of Supplies 
and Disposals, Calcutta. -At the relevent 
time in 1950, it was his duty to arrarge 
for the auction of these goods which 
according to him, had been declared as 
“surplus goods” by ©, S. OO Panagach. 
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The witness disclosed that the book 
was 
Rs. 88,454/- while their reserve price 
was fixed at Rs. 30,000/-. The witness, 
however had oo personal knowledge of 
about these prices. He deposed to these 
on the basis of. the information derived 
from the documents (Ex Q 54 and 
Ex, Q92) which did not mention about 
the quality and nature of these goods. 
The witness conceded that he did not 
personally know the condition of the 
goods concerned, Nor did he say on the 
basis of any record that the foods ear- 
marked for auction in Lot No. 32 were 
categorised as “Surplus goods” as dis- 
tinguished from “salvaged goods’. He 
admitted that he did not belong to the 
Commodity Section who prepares the 
Lists of “surplus” and “salvaged” goods 
for disposal, Asked about the condition 
of the -goods, the witness said that since 
the goods had been taken out of Shed 
No. 29, “they must have been in a good 
condition.” This was merely an opinion 
of the witness based on guess-work, 
and not derived from any note in any 
official record about the condition of 
the goods. P. W, 3 further stated that 
five sluice valves were set apart for 
sale to Banaras Hindu University which, 
in his opinion, must. have been in brand 
new condition.” The evidence of P. W. 3 
being merely an opinion. based on 
guess-work and not personal knowledge, 
was rightly not accepted by the Appel- 
late Bench of the High Court. 


13. P. WA was a business man 
who claimed to have inspected the 
1500 sluice valves soon before the auc- 
tion, when they were lying in rows 
and found them in good condition, He 
however, admitted that the sluice val- 
ves were lying enclosed in packets 
and he judged their condition from out- 
side without opening any packets. 


14. P. W. 7 Didwana, another busi- 
mess-man who claimed to have attend- 
ed’ the auction, sharply contradicted 
P. W. 4 on this point and said that the 
goods were not lying covered with 
packing and were “absolutely new.” 

15. P. W. 5 Parekh, was the auc- 
tioneer who conducted the auction-sale 
on behalf of the Government. Accord- 
ing to him, the goods comprised in Lot 
No, 32, were lying under semi shed 
No 29, and were according to his impres- 
sion “Surplus goods” which meant new 
goods fresh as distinguished from “sal- 
vaged goods” for disposal, which are 
D W, & further ad- 
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mitted that no warranty was given as 
regards the quality, character and condi- 
tion of the goods for auction which 
was on “As is and where is” basis, Ac- 
cording to P, W. 5 the goods looked 
new. This was merely his impression 
which he formed from a superficial 
examination. 


16. As rightly observed by the Court 
below, this opinion of the witness was 
not based on any document. It was 
only his own impression reproduced 
from memory unaided by any record 
about three years after the auction of 
the goods, It was therefore, hazardous 
to accept his mere word of mouth. 


17. While the oral evidence of the 
aforesaid witnesses was discrepant, in- 
firm and conjectural there are _ several 
uncontroverted circumstances in this 
case that point to the conclusion that 
the goods in question were old and 
second-hand goods. Firstly, they were 
purchased by the Defence Department 
several years before their disposal by 
auction, probably during World War IL 
Secondly, their book value as entered 
in the Government records, was Rupees 
88,454/~ while for the purchase disposal 
by auction their ‘reserved price’ was 
fixed by the Finance Committee con- 
cerned at Rs. 35,000/- only which was 
substantially less than one-half of the 
book value. Thirdly the  auction-pur-< 
chaser, Tulsiram Bhagwandas, resold 
the goods about one month after the 
auction-purchaser, for Rs. 35,200/- which 
was only Rs. 100/- more than the 
amount for which he had purchased 
it. ‘Tulsiram being a business man deal- 
ing in such type of goods must have 
been aware of the prevailing market 
value, Had there been any substantial 
difference between the auction price and 
the market value of the goods of simi- 
lar quality and condition, no prudent 
businessman inthe absence of any para- 
mount, compelling necessity, would 
have resold the goods practically at the 
same price at which he had purchased 
itafew weeks earlier. There is nothing 
on record to show that this resale by 
Tulsiram in favour of the plaintiff was 
made under the compulsion of unavoid- 
able circumstances or was motivated by 
considerations other than those which 
operate on the mind of the businessman 
selling his goods in the normal course, 


18. For reasons aforesaid, we are in 
agreement with the Appellate Bench of 
the High Court, that.the sluice valves 
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in question, comprised in Lot No. 32 
were not “brand new goods” but were 


old, second hand goods, 


19. Regarding Point No, (ii) The 
plaintiffs produced no evidence to esta- 
blish the market value of second hand 
goods of that quality and condition. The 
plaintiffs however, examined three wit- 
nesses to show the market price of 
E valves of these specifications and 
make, 


20. The first witness examined on 
this point was P. W, 1, A. N. Rajan. 
He was a scientist and owner of seve- 
ral patents in tele-communication.. His 
evidence was to the effect that on 
December 28, 1950, he received an order 
from Messrs Bels Asbestos Ltd, for 
despatching two pieces of brand new 
sluice valves to Allwaye, The witness 
produced that order (Ex. A) in which 
the sale price was not at all mentioned. 


The witness, however, stated that the 
sale price charged was Rs. 98/- per 
piece. In this connection, he tendered 


a document which, according to him, 
was a type-written copy of a bill. This 
bill was not proved but was marked 
for identification. He referred to an 
entry (Ex. B) in Sales Tax Register, 
which he said was maintained under 
his supervision. In this entry, the fig- 
ure ‘196’ is mentioned and against it 
Dë is written, According to the wit- 
ness, the figure ‘196’ indicates the price 
which was charged for the two pieces 
of brand new sluice valves sold by him 
while ‘56’ denotes the Ledger Folio 
number, The witness however did not 
produce his Ledger or other account 
books which might have shown the rate 
at which the goods were sold. Further, 
he admitted that he did not charge any 
sales tax from the purchaser of these 
two sluice valves, as the latter was a 
registered dealer, Rajan admitted that 
apart from the account .books the che- 
que received from Messrs Bells As- 
bestos Ltd. towards the price of these 
two sluice valves would have corroborat~ 
ed his word of mouth. But no attempt was 
made to produce any such cheque or 
letter written by the purchaser. The 
witness conceded that Rs, 98/- per sluice 
value flanged and drilled B. S. T. C. 
in December 1950 was his selling price 
and that he was not concerned with 
the market rate “because market people 
may charge more or charge less”, As 
rightly held by the Court below, even 
if it is. assumed that the rates charged 
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by Rajan for two pieces of brand new 
sluice Valves, were the ruling .mark=t 
price in December 1950, it was no evi- 
dence of the market price of old, 
second-hand sluice. valves of the same 
quality and condition as in Lot No, 2, 
in August 1950, 


-21. P. W. 2, M, Subramaniam alias 
M. S. Mani, an employee of Bells As- 
bestoe Ltd, was examined to prove the 
order (Ex. A) produced by P. W,1. The 
witness (P. W. 2) thought that the ordar 
was placed, that it was in his hand 
that it was an open order and the price 
was not mentioned in it. The witness 
had no personal knowledge of the price 
charged by the sellers. Thus, P. W. 3. 
did not give any evidence with regard 
to the price, ; > 


22. P. W. 4, Maganlal Patel, claimed 
to have purchased another Lot of corru- 
gated sheets, at the auction held cn 
July 29, 1950. He stated that sometime 
after the purchase of the sluice valv2s 
by Tulsiram Bhagvandas, the witness 
went twice or thrice to the latter o 
purchaser A ` sluice valves, Tulsiram 
demanded Rs. 100/- per piece. The wH- 
mess did not purchase the valves, The 
witness- was dealing in similar goods 
and was maintaining account books; bat 
did not produce them, 


23. D W. 7 also vaguely stated that 
the price of imported sluice valvas 
was Rs. 80 to Rs, 100/- per piece. He 
also did mot produce his account books 
A a document in support of his ipse 

ixit. 


. 24. P. W. 6, D. K. Majumdar was cn 
important witness. He was a Comme: 
cial Assistant in W. H. Deeth & Co, 
Calcutta. In 1950, his duty was to go 
out in the market to collect indents. 
Deeth & Co, was the representative Jf 
Newman Mander & Co. Ltd. and some 
other British manufacturers of Sluice 
steam valves and cocks. He identified 
the signature of Mr N. Chatterjee cn 
the letter (Ex. ML Dated March 27, 
1952 and stated that the rate of sluiee 
valves B.S.T.C. 4” quoted therein was 
73 S-7 each, delivery fo.b, British Port; 


25. The High Court has pointed of 
and we think rightly that this letter, 
Ex. M is not a quotation but a meré 
statement made in 1952 in a letter 
written to the plaintiff in reply to the 
latter’s query, as to the market price 
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of such goods in August 1950, Majum- ` 
dar (P. W. 6) has admitted that he did 
not personally. deal with this letter or 
its subject-matter, which was dealt 
with be Mr, Chakravarty personally, 
who alone could vouch for the correct- 
ness of its contents, The witness can- 
didly conceded that he could mot con- 
firm the correctness of the rates given 
in this letter, without reference to the 
other documents which were not in 
his possession at the time of his exa- 
mination, P. W, 6 further referred to 
the catalogue (Exs. NI and N2) of New- 
man Mender & Co, Lid, This catalogue 
on the face of it, showed that it was 
issued in 1945, 


26. The learned Judges of the High 
Court therefore, rightly did not rely on 
it. They have observed that there is 
nothing to show that the sluice valve 
Shown jin figure 541 in this catagogue 
is of the same description as those men- 


tioned in Lot No. 32, because P, W, 6 


was unable to affirm this fact, 


27. It is clear from the above con- 
spectus that the evidence produced by 
the plaintiff was not cogent, convincing 
and reliable to establish either that the 
goods comprised in Lot No. 32 were in 
brand new condition, or the market 
price of goods of similar specifications 
in August 1950. In view of the circum- 
stantial evidence on the record, the 
court below was not wrong in holding 
that the market price of the goods in 
question in August 1950 was the same 
at which they were purchased by the 
plaintiff from Tulsiram Bhagwan Dass 
and consequently, the plaintiff was not 
entitled to any damages, apart from 
the refund of Rs. 35,200/= which was 
the price paid by him, 


28. No other point has been argued 
before us, ` 


29. In the light of the above discus- 
sion, the appeal fails and igs hereby 
dismissed with costs, 


Appeal dismissed. 
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_ (From: Allahabad)* 


JASWANT SINGH: P. S. KAILASAM 
AND A, D. KOSHAL, JJ. 


Mannu and others, Appellants v. State 
of Uttar Pradesh,. Respondent. 


Criminal Appeal No, 311 of 1974, D/- 
15-9-1978. 


Pena! Code (45 of 1860), Ss. 96, 97 
=- Right of private defence — Deceas- 
ed waylaid and attacked by accused 
with dangerous weapons — Question of 
right of private defence does not arise. 

(Para 7) 

Anno: AIR Comm, Penal Code, 

{2nd Edn.), S. 96, N. 2, 12; 5. 97, N. 16. 


Mr, D Goburdhan Advocate, for Ap- 
pellants; Mr. K. B, Rohtagi Advocate 
for Complainant; Mr. O, .P, Rana Advo- 
cate, for Respondent, 


KAILASAM, J,:— This appeal by the 
10 appellants is by special leave which 
is restricted to the question of the 
offences and sentence only, 


2. The 10 appellants and 3 others 
were tried by the Sessions Judge, Kan- 
pur, for offences under Sections 147, 
148, 302/149 and 307/149. The learned 
Sessions Judge found all the accused 
persons guilty of the charges levelled 
against them and sentenced them to 
varying terms of imprisonment, The 
trial court sentenced the appellants 
to a term of 5 years R. I. under 
Sec. 302/149 an obvious illegality, ‘The 
complainant preferred a revision to the 
High Court to revise the sentence im- 
posed by the learned trial Judge and 
pass an appropriate sentence, -The con- 
victed accused preferred an appeal 
against their conviction and sentence to 
the High Court. By a common judgment, 
the High Court disposed of the appeal 
and the revision petition, The High Court 
acquitted three. persons and found the 
10 appellants guilty of an offence under 
Section 302/149 and sentenced them to 
imprisonment for life. It also found 
the appellants guilty of other offences 
and imposed varying terms of imprison- 
ment. 

3. The special leave granted by this 
court was restricted only to the ques- 


*(Criminal Appeal No, 299 of 1970 and 
Criminal Revn, No. 476 of 1970, D/- 
13-3-1974 (AID). 
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tion of the offences and sentences imm 
posed on them, 


4. The case for the prosecution may 
be briefly stated. On 28th March 1967 
at about 8 or 9 o’clock in the morning 
Kunwar Lal, deceased and Chhotey Lal, 
P. W. 1, were going from their village 
to the market in the village of Reuna. 
Due to prior enmity, by way of cau- 
tion, Kunwar Lall had with him a 
Kanta amd Chhotey..Lal a brachha. 
When they had covered a distance of 
two furlongs on the main road and 
were at a distance of four paces from 
the field of Raja Ram lying by the 
side of Betha, they heard a sound of 
some footsteps coming from behind. On 
turning round they saw all the appel- 
lants, Ram Sanehi and Maujilal armed 
with various weapons. Mauji Lal ex- 
horted the other accused to commit 
murder. Kunwar Lal and Chhotey Lal 
started running but they were chased 
and assaulted by the appellants with 
their respective weapons. Chhotey Lal 
who was in front of Kunwar Lal found 
the life of Kunwar Lal in danger, Chho- 
tey Lal used his barchha in self-defence 
and caused injuries to some of the ap- 
pellants, Kunwar Lal in order to save 
himself also used his Kanta and caused 
injuries to someofthe appellants. Ram~« 
pal and Mool Chand, prosecution wit- 
nesses, who saw the life of Kunwar Lal 
and Chhotey Lal in danger, came there, 
armed with lathies and beat the ap- 
pellants, Kunwar Lal fell down in the 
field. of Raja Ram and died. Rampal, 
Mool Chand and Chhotey Lal received 
injuries, on the side of the prosecution 
while on the side of the accused, Ram 
Sanehi met his death falling on the 
Nali between the fields of Raja Ram 
and Vishwanath. Others injured on the 
side of the accused were Indrapal, Ram 
Nath, Bachoo and Ram Adhar. After the 
incident, Ram Jas dictated the First 
Information Report, Ex, Ka-7 to Raj 
Narain and filed it at P.S. Moosanagar 
which is at a distance of four miles 
from the place of occurrence at 11.30 
A.M, A counter complaint was filed by 
Ram Datt, brother of Ram Sanehi, de- 
ceased at Ghatampur Police Station 
which is at a distance of 11 miles from 
the scene of occurrence at 2.10 p.m, 
on 28th March 1967. 


5. The doctor examined Kunwar Lal 
and found on him 14 - injuries, which 
were sufficient in the ordinary course 
of nature to cause death, The other 
persons that were injured on the side of 
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the prosecution were P. W. 1 Chhotey Lal 
and P. W. 2, Mool Chand. The doctor 
examined -and gave wound certificates 
for the injured prosection witnesses. Oa. 
the side of the accused, Ram Saneki 
died and the doctor who conducted the 
post mortem found two incised: injuries 
— one on the back of the head 
and another . on the - top of. tke 
sealp, According to the doctor, the ir- 
cised injury on the head was grievots 
and that it bas cut the bone. Indrapal, 
Ram Adhar, Bachchoo, Ram Datt ard 
Ram Nath on the side of the accused 
were examined by the doctor and 
wound certificates given, The case fcr 
the defence as set up in the complaint 
given at 2.10 p.m. at Ghatampur Police 
Station is that on 28th March 1967, be- 
tween 8 and 9 a.m. when Ram Datt, 
brother of the deceased, Ram Saneni 
went to the field accompanied by their 
wives and Chandra Shekhar ard 
Chandrabhan, sons of Ram Sanehi o 
harvest their fields on a bullock cast 
and when they reached near the chak 
of Vishwanath which adjoins the fiedd 
of Raja Ram, they discovered that 
about. 40 cattle of Raj Narain and 
others including Chhotey: Lal, Mcol 
Chand and Rampal prosecution wt: 
nesses, were grazing in their fields. Rem 
Sanehi objected to the cattle of tae 
prosecution witnesses grazing in their 
fields but the prosecution witnesses re~ 
fused to take away the cattle as thay 
were supporters of Maujilal. and were 
entitled to graze the cattle. Thereupon 
Ram Sanehi got down from the cart 
and started driving the cattle to fhe 
pond. At that time, Kunwar Lal and 
the other prosecution witnesses sur- 
rounded the accused and started beating 
them in the field of Vishwanath where 
they had run to save their lives. Hear- 
ing the alarm, the other accused, Ram 
Nath, Ram Adhar, Bachchoo and Indra- 
pal arrived but they were also beaten 
by the prosecution party. In self-de- 
fence some of the accused used their 
weapons, 


6. The question that drose for corsi- 
deration before the trial court as well 
as the High Court was whether the var- 
sion put forward by the prosecution or 
by the defence is true. The trial court 
on a consideration of the evidence ac- 
cepted the version of the prosecution 
witnesses and rejected the defence ver- 
sion as a‘bundle of lies and that tiey 
had no right of private defence wkat~ 
soever. On appeal, the High Court con- 
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curred with the findings of the trial 
court, accepted the prosecution version 
and rejected the case ta forward by 
the defence, 


7. In See before us, the learned 
counsel] appearing for the defence did 
not- question the findings of the courts 
below that the occurrence took place as 
put forward by the prosecution but he 
submitted that even if the prosecution 
version is accepted as true, the defence 
is entitled to right of private defence. 
On the findings. we are unable to hold 
that the appellants are -entitled to right 
of private defence, The trial court as 
well as the High Court have . found 
that when Chhotey Lal and Kunwar 
Lal were going to the market they were 
waylaid by 13 persons , armed with 
various deadly weapons. and the offence 
took place in the field of Raja Ram. 
The case put forward by the defence 
is that the incident took place near the 
field of Vishwanath when the accused 
attempted todrive the cattle which were 
unauthorisedly grazing in the accus- 
ed’s fields but the Police Officer, who 
investigated the crime found no marks 
of any trampling in the field of Viswa- 
nath or mear about. There were no 
bloodstains. or any signs of fight on the 
scene where, according to the defence, 
the occurrence took place, On the other 
hand the prosecution had established 
that the. occurrence took place in the 
place spoken to by them, On the find- 
ings that when the prosecution witness, 
P. W. 1 and the deceased were going 
to the market, they were waylaid and 
attacked by the appellants with dange- 
rous weapons and that the occurrence 
did not take place in the field of 
Viswanath as pleaded by the accused, 
mo question of right of private defence 
arises, 


8. We do not see any merit at all 
in the plea put forward by the defence. 
In the circumstances there is no ground 
for interfering with the conclusion 
arrived at by the courts below. The 
conviction and sentences passed upon 
the appellants are couemed: The ap- 
peal is rejected, 


Appeal dismissed. 
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AIR 1979 SUPREME COURT 1232 
(From: Gujarat) 


JASWANT SINGH AND 
P. S. KAILASAM, JJ. 


Harishchandrasing Sajjansing Rathod 
and another, Appellants v. The State of 
Gujarat, Respondent, 


Criminal Appeal No, 16 of 1973, D 
18-1-1979. 


(A) Penal Code (45 of 1860), S. 202 — 
Omission to inform of the offence — 
Where no offence is established. convic- 
tion for omission to inform of the of- 
fence is not sustainable. Decision of 
Gujarat High Court, D/- 6/7-12-1972, Re- 
versed. (Para 4) 


Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 202 Notes 2 and 3. 


(B) Penal Code (45 of 1860), S. 202 — 
Word “whoever” — Does not cover per- 
son alleged to have commitied the main 
offence. Decision of Gujarat High Court 
D/- 6/T-12-1972, Reversed, 


The word ‘whoever’ occurring in the 
Opening part of S. 202 refers to a per- 
son other than the offender and has no 
application to the person who is alleged 
to have committed the principal of- 
fence. This is so because there is no 
law which casts a duty on a criminal to 
give information which would incrimi- 
nate himself. Decision of Gujarat High 
Court, D/- 6/7-12-1972, Reversed. 

(Para 4) 

Anno: AIR Comm, Penal Code ene 
Edn.), S. 202, N. 5A. 


JASWANT SINGH, J.:— This criminal 
appeal by certificate is directed against 
the judgment and order dated Dec. 6/7, 
1972 of the High Court of Gujarat at 
Ahmedabad convicting the appellants un- 
der S. 202 of the Indian Penal Code and 
sentencing them to rigorous imprison- 
ment for six months and a fine of Ru- 
pees 15000/-. 


2. Shorn of details, the case as put 
forth by the prosecution was: one Rayab 
Nathu Sumera was murdered at Jam- 
nagar on the evening of Oct. 20, 19770. 
The incident resulting in the death of 
the said Rayab Nathu Sumera was al- 
leged to have been witnessed by Bhag- 
wanji son of Jesangji, a resident of 
Khodiyar Colony, Jamnagar. The first 
information report with regard to the 
commission of murder of Rayab Nathu 
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-tion and Chanduji Jethiji, 
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Sumera was laid at the B Division Police 
Station, Jamnagar, by one Abu Husssein, 
On the basis of this information, a case 
under S. 302 of the Indian Penal Code 
was registered at the said Police Station ` 
and investigation of the crime was en~« 
trusted to Shermohmad Makrani, Sub- 
Inspector of Police, who deputed Harish- 
chandrasing Sajjansinh Rathod, Proba- 
tionary S. I. attached to the police sta- 
Head Cons 
stable attached to the police station but 
on the day of the incident on duty in 
Irvin Hospital, Jamnagar, appellants 
herein, as also Gambhirsinh Jivansinh, 
an unarmed police constable attached to 
‘A’ Division police station, Jamnagar 
city, to go to the house of the said Bhag- 
wanji and bring him over to the police 
Station for interrogation. Pursuant to 
the instructions given to them by Sher~ 
mohmad Makrani, the appellants along 
with Gambhirsinh Jivansinh, Hanubha 
Kanaji and Lalji Hiraji, constables went 
in a police jeep to the house of Bhag- 
wanji and after making him sit in the 
jeep started off for the police station. On 
the way. the jeep carrying Harish- 
chandrasing Sajjansinh Rathod, his 
posse and Bhagwanji met the jeep car- 
rying Joel Florian Gilbert who was re- 
turning from the scene of the offence of 
murder of Rayab Nathu Sumera. At the 
point of the meeting of the two jeeps, a 
talk took place between Harishchandra~ 
sing Sajjansinh Rathod and Joel Florian 
Gilbert whereafter with a view to ex~ 
tort information from Bhagwanji in re~ 
lation to the aforesaid murder of Rayab 
Nathu Sumera, the six persons viz. 
Harishchandrasing Sajjansinh Rathod, 
Chanduji Jethiji, Gambhirsinh Jivansinh, 
Hanubha Kanaji, Lalji Hiraji and Joel 
Florian Gilbert formed an unlawful as- 
sembly and inflicted a number of inju- 
ries on the person of Bhagwanji by 
means of fists, kicks and sticks knowing 
that the bodily injuries inflicted by 
them were likely to cause the death of 
Bhagwanji. On arrival of the jeeps at 
the police station, Bhagwanji was taken 
before Shermohmad Makrani who. inter- 
rogated him for about ten minutes. Dur- 
ing the course of investigation, Bhag- 
wanji complained about pain in his 
chest whereupon Shermohmad Makrani 
directed Harishchandrasing Sajjansing 
Rathod to take Bhagwanji to the Irvin 
Hospital. In compliance with instruc-~ 
tions of Shermohmad Makrani, Bhag~ 
wanji was taken to the Irvin Hospital 


where he was admitted in the casualty 
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ward at about 11 O'clock at night. Aftar 
a few hours, Dr. Upadhyaya, Medical 
Officer In-charge of the casualty ward 
noticed that the condition of Bhagwarji 
was deteriorating. Thereupon he a2- 
prised Motising, constable on duty at the 
hospital who jotted down the informa- 
tion given to him by the Doctor in the 
register called the Hospital Duty Regis- 
ter maintained by the Police Department 
and recorded the dying declaration of 
Bhagwanji in the course of which Łe 
disclosed that he had been beaten Ce 
some policemen with fists, kicks ard 
sticks. Bhagwanji ultimately died in 
the hospital at 2.15 A.M. On the infor- 
mation regarding the death of Bhag- 
wanji being conveyed to Shermohmed 
Makrani, the latter repaired to the hos- 
pital. Subsequently Shermohmad Mak- 
rani reported the matter to the Deputy 
Superintendent of Police who instructed 
him to send for Hematsinh, the brother 
of Bhagwanji, deceased. Accordingky 
Hematsinh was sent for on the follow- 
ing morning and on his arrival, his re- 
port recorded and crime case registered. 
After completion of the investigation the 
appellants and four other persons viz. 
Gambhirsinh Jivansinh, Hanubha Kanajj, 
Lalji Hiraji and Joel Florian Gilbert 
were prosecuted and tried by the Ses 
sions Judge, Rajkot for offences punish- 
able under Ss. 331, 304 (Part II) read 
with S. 149 of the Indian Penal Code or 
- in the alternative with offences punish- 
able under Ss. 331 and 304 read wita 
S. 34 of the Penal Code as also for of- 
fences punishable under S. 202 of th 
Penal Code read with S. 145 (2) of the 
Bombay Police Act. Harishchandrasing 
Sajjansinh Rathod was also charged with 
the commission of the offence under Sec- 
tion.193 of the Indian Penal Code. On 
consideration of the evidence, produced in 
the case, the Sessions Judge, Rajkot ac- 
quitted all the accused of the aforesaic 
charges. On appeal by the State, the 
High Court while maintaining the res: 
of the order of acquittal passed by the 
Sessions Judge, Rajkot convicted anc 
sentenced the appellants, as stated above. 
It is against this judgment and order 
that the present appeal is directed. 


3. Appearing in support of the ap- 
peal, Mr. Patel has vehemently urged 
that on the proved facts and circumstan- 
ces of the case, the aforesaid offence 
under S. 202 of the Indian Penal Code 
is not made out against the appellants. It 
would be convenient at the stage to re« 
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fer to S. 202 of the Penal Code which 
runs as under :— 

"202, Intentional omission to give in- 
formation of offence by person bound to 
inform — Whoever, knowing or having 
reason to believe that an offence has 
been committed, intentionally omits to 
give any information respecting that of- 
fence which he is legally bound to give, 
shall be punished with imprisonment of 
either description for a term which may 
extend to six months, or with fine, or 
with both. 


4. To sustain a conviction under the 
above quoted S. 202 of the Penal Code, 
it is necessary for the prosecution to 
prove (1) that the accused had know- 
ledge or reason to believe that some of- 
fence had been committed, (2) that the 
accused had intentionally omitted to 
give information respecting that offence 
and (3) that the accused was legally 
bound to give that information. We have 
gone through the entire evidence bear- 
ing on the aforesaid offence under Sec- 
tion 202 of the Penal Code but have not 
been able to discern anything therein 
which may go to establish the afore- 
said ingredients of the offence under 
S. 202 of the Penal Code. The offence in 
respect of which the appellants were in- 
dicted viz. having intentionally omitted 
to give information respecting an of- 
fence whch he is legally bound to give, 
not having been established, the appel- 
lants could not have been convicted un- 
der S. 202 of the Penal Code. It is well 
settled that in a prosecution under Sec- 
tion 202 of the Penal Code, it is neces- 
sary for the prosecution to establish the 
main offence before making a person li- 
able under this section. The offence un- 
der S. 304 (Part II) and the one under 
S. 331 of the Penal Code not having 
been established on account of several 
infirmities, it is difficult to sustain the 
conviction of the appellants under S. 202 
of the Penal Code. The High Court has 
also missed to notice that the word 
‘whoever’ occurring at the opening part 
of S. 202 of the Penal Code refers to a 
person other than the offender and has 
no application to the person who is al- 
leged to have committed the principal 
Offence. This is so because there is no 
law which casts a duty on a criminal to 
give information which would incrimi- 
nate himself. That apart the aforemen- 
tioned ingredients of the offence under 
Sec. 202 of the Penal Code do not ap- 
pear to have been made out against the 
prosecution. There is not an iota of 
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evidence to show that the appellants 
Knew or had reason to believe that the 
aforesaid main offences had been com- 
mitted. 


5. For the foregoing reasons, we are 


unable-to uphold the conviction and 
sentence passed against the appellants. 
Accordingly we allow the appeal, set 


aside the aforesaid convictions and sen- 
tences of the appellants and acquit them 
of the charge under S. 202 of the Penal 
Code. The appellants shall be set at 
liberty forthwith unless wanted in con- 
nection with some other charges. 


Appeal allowed. 


AIR 1979 SUPREME COURT 1234 
(From: Allahabad) 


S.. MURTAZA FAZAL ALI AND 
. A. D. KOSHAL, JJ. 


Matadin and others, Appellants V 
State of U. P., Respondent. 


Criminal Appeal No. 120 of 1973, D/- 
6-3-1979. - 

Criminal P, C. (2 of 1974), S. 162 — 
Evidence Act (1 of 1872), S. 3 — State- 
ment to Police — Omissions in — Effect 
of. 


The statements given by the witnesses 
before the Police are meant to be brief 
_ statements and could not take the place 

of evidence in the Court. Where the 
omissions are vital, they merit consi- 
deration, but mere small omission will 
not justify a finding by a court that the 
witnesses concerned are self-contained 
liars. (Para 3) 

Anno: AIR Comm, Cr, P. C. (7th Edn.), 
S. 162 N. 2; AIR Manual (8rd Edn.) Evi- 
dence Act, S. 3 N. 37. 


FAZAL ALI, J.:— In this appeal under 
S. 2a of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdic- 
tion) Act, the appellants have been con- 
victed under S. 202 read with S. 149 
and sentenced to imprisonment for life. 
They have also been convicted under 
S. 148 I.P.C. and sentenced to one year’s 
R. I. They are further convicted under 
S. 324 read with S. 149 for which they 
have been sentenced to two years’ R. I 
The sentences have been directed to run 
concurrently. All the appellants were 
acquitted by the learned Sessions Judge 
but the High Court on appeal by the 
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State convicted them of the various 
charges mentioned above. 

2. We have gone through the judg- 


ment of the High Court and that of the 
Sessions Judge. We find ourselves in 
complete agreement with the judgment 
of the High Court. It appears that all 
the four eye-witnesses P.Ws, 1, 2, 5 and 
14 have given consistent and cogent evi- 
dence which has been accepted by the 
High Court after discussing their evi- 
dence. The High Court observed as fol- 
lows:— 


“Nothing was shown to us in the 
statements of the eye-witnesses by the 
learned counsel for the respondents on 
account of which their statements -may 
be rejected. We have not come across 
any material contradiction on which 
their statements could be rejected. On 
the other hand we find that the state- 
ments of these witnesses are corroborat- 
ed by facts and circumstances. In our 
opinion these witnesses are natural and 
probable ‘witnesses and their statements 
do not suffer from any inherent defects 
or. improbebility. The occurrence took 
place’ in broad daylight and three of 
the eye-witnesses were injured witnes- 
ses, Their presence at the spot cannot 
be doubted. There was sufficient light 
and in this light these witnesses could 
see the occurrence”. 


3. The learned Sessions Judge had 
rejected the evidence of the eye-witnes- 
es on wrong, unconvincing and unsound 
reasons. The Sessions Judge appears to 
have -been swayed by some insignificant 
omissions made by some of the witnes- 
ses in their statement before the Police 
and on the basis of these omissions dub~ 
bed the witnesses as liars. The Sessions 
Judge did not realise that the statements 
given by the witnesses before the Police 
are meant to be brief statements and 
could not. take the place of evidence in 
the Court. Where the omissions are vital, 
they merit consideration, but mere small 
omissions will not justify a finding by a 
court that the witnesses concerned are 
self-contained liars. We have carefully 
perused the judgment of the Sessions 
Judge and we are unable to agree that 


the reasons that he has given for dis- 
believing the witnesses are good ofr 
sound reasons. The High Court was, 


therefore, fully justified in reversing the 
judgment passed by the trial Court. We 
are satisfied that this is a case where the 
judgment of the Sessions Judge was 
manifestly wrong and perverse, and was 
rightly set aside by the High Court. It 
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was -urged by Mr. Mehta that as oiher 
appellants excepting Matadin and Du are 
do not appear to have assaulted the de- 
ceased, so they should be acquitted of 
the charge under S. 149. We, howerer, 
find that all the, appellants were mem- 
bers of the unlawful assembly, Their 
names find place in the F.LR. For-these 
reasons, we are unable 
ground to distinguish the: case of tkose 
appellants from that of Matadin and 
Dulare..The argument of tke learned 
counsel is overruled. The result is that 
the appeal fails and accordingly dismis- 
sed. The appellants who are on bail, 
will mow surrender to serve out the re- 
maining pornon of their sentence, 


Kg dismissad, 





AIR 1979 SUPREME COURT 1235 
(From: Madhya Pradesh) . 
S. MURTAZA FAZAL ALI AND A. D 
KOSHAL, JJ. 


Sitaram’ and others etc, Appellants 
y. State of Madhya Pradesh, Respondent. 


Criminal Appeals Nos. 89-90 of 1973, 
D/- €-3-1979. 
(A) Constitution of India, Art. 136 — 


Appeal by special leave — Criminal ap-. 


peal — Powers of Supreme Court, 


The. Supreme. Court, in special leave 
would not reappraise the evidence for #- 
self unless a. clear error of Low je. the 
appreciation of the evidence,is found. 

(Para 2) 

Anno: AIR Comm. Const, of India (ard 
Edn.), Art, 136 N. 10A. | l 

(B) Constitution of India, Art. 136 — 
Appeal by special leave — Criminal ap- 
peal — Supreme Court would not enter- 
tain appeal on questions of fact, (Para 2) 


Anno: AIR Comm, Const. of India kee 
Edn.), Art. 136 N. 10A. 


FAZAL ALI, J.:— In these two appeals 
by special leave, the appellants, excert 
Sita Ram who has been wrongly includ~ 
ed as ome of the appellants, have been 
convicted under Sections 302/149 and 
302/34 and some of them have been sen- 
tenced to imprisonment for life and 
others to various terms of imprisonmen3 
under different Sections of IPC, It is noè 
necessary to give the necessary parti< 
culars in the view that we take in this 
case, The Prosecution case has been de- 
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tailed in the Judgment of the High Court 
and the Sessions Judge. We have gone 
through the judgment of the Ses- 
sions Judge; and the. High Court 
and we do not find any -error of 
law in the judgment of the High Court. 
Mr, Gupta appearing for the: appellants, 
submitted that the . occurrence was the 
result of a fight between two factions 
and it was contended that all the mem- 
bers of one family have been implicated 
due to previous enmity. In order ta 
fortify his argument, counsel for the ap- 
pellants relies on the report given by 
one Babu Kotwar which appears to be 
at page 1349 of the paper book. This re- 
port shows that one Babu Kotwar of 
Bhandaria appeared at the police station 
and reported that a quarrel was going 
on between Deshwalis and Bharuds in 
the village, Bhandaria, The report does 
not show that Babu Kotwar was an eye- 
witness who had himself seen the occur- 
rence, nor does his report disclose any 
cognisable offence nor does the infor- 
mant mention as to whether he had 
identified any of the accused nor does 
he disclose the circumstances in which 
the occurrence took palce. Under these 
circumstances, therefore, Babu Kotwar 
was not at all a material witness. It 
was, however, argued by Mr. Gupta 
that this witness was cited in the charge- 
sheet as a prosecution witness. but was 
given up later. That by itself would not 
show that .he is a material witness, The 
information which he gave does not at 
all show that his evidence was neces- 
sary for the unfolding of the prosecu- 
tion narrative. 


2. It was then contended that all the 
eight witnesses éxamined by the Prose- 
cution are interested and inimical and 
therefore no reliance should be placed 
on them. Both the courts below while 
accepting the testimony of these wit- 
nesses were fully alive to these infirmi- 
ties but have chosen to accept their 
statements by holding that the witnesses 
were reliable. Moreover, it appears that 
the evidence of these witnesses . was cor- 
roborated by P.Ws. 11, 13 and 39. This 
Court in special leave would not reap- 
praise the evidence for itself unless a 
clear error of law in the appreciation of 
the evidence is found. No other point 
was argued before us although, some 
reference is made to certain questions of 
fact which this Court does not entertain 
in appeal by special leave. We are ex- 
tremely grateful to Mr. Gupta who has 
been of great assistance’ to us in decid- 
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"ng this case and has tried his best to 
support the case of the appellants, but 
‘n view of the findings of facts arrived 
at by the two courts below, we are un- 
able to interfere, For these reasons, 
therefore, we do not find any error in 
the judgment of the High Court or any 
merit in this appeal, The appeals are ac- 
cordingly dismissed. 

Appeals dismissed, 





AIR 1979 SUPREME COURT 1236 
(From: Punjab and Haryana) 
S. MURTAZA FAZAL ALI AND A, D. 
KOSHAL, JJ. 
Arjan Singh and others, 
v. Hazara Singh, Respondent, 
Criminal Appeal No. 213 of 1974, D 
14-2-1979, 


Penal Code (45 of 1860), Ss. 467 and 
471 — Charge of forgery — Trial court 
in view of conflicting state of evidence 
acquitting the accused — High Court re- 
versing acquittal on basis of some sus- 
picious-circumstances — Held, such cir- 
cumstances, even if true, would throw 
some suspicion on the genuineness of the 
will in question but it could not take the 
place of proof and therefore conviction 
not sustainable. Decision, dated 24-11- 


Appellants 


1973 of Punj and Har High Court, Re- 
versed, (Para 3) 
Anno: AIR Comm. Penal Code (2nd 


Edn.), S. 467 N. 7; S. 471 N. 5. 


S. MURTAZA FAZAL ALI, La This 


appeal. by special leave is directed 
against the order of the High Court 
dated 24-11-1973 by which the High 
Court reversed the acquittal of the ap- 
pellants and convicted them under Sec- 
tions 467 and 471 of the Indian Penal 
Code to two years R. I. on each count. 
Sentences were to run concurrently. One 
of the respondents before the High 
Court, Bachan Singh, died and the ap~ 
peal against him has abated, The charges 
of forgery against the accused persons 
were based on a Will exhibit PD stated 
to have been executed by Sahib Singh 
in favour of Arjan Singh and others in 
respect of the property mentioned in the 
Will. There is no direct evidence of for- 
gery at all and the conviction is found- 
ed upon the evidence given by the ex- 
pert P.W, 7 Bhakhtawar Singh who had 
opined that the thumb impression on 


Exh, PD did not tally with the admit- 
eege ee EE Ne 
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ted thumb impression of Sahib Singh on 
Exh, PA, Bhakhtawar Singh was exa- 
mined before the trial Court and his 
testimony was both slip-shod and e 

tic. For these reasons, the High Court in 
appeal re-summoned Bhakhtawar Singh 
and re-examined him and gave an op- 
portunity to the accused to cross-examine 
this witness, Having gone through the 
evidence of the expert, we are unable to 
place any reliance on this witness, To 
begin with, he admits that he has exa- 
mined the documents for 2-3 minutes 
and has pointed out important dissimila- 
rities between the disputed thumb im- 


pressions and the admitted thumb im~ 
pressions, He further admits that 
both the thumb impressions are 


similar in that the number of ridges 
are the same on both the thumb impres- 
sions. Delta is also present in both the 
thumb impressions. He also found Chat 
there was a curve in the forming of the 
delta, But in his cross-examination he 
admits that dissimilarities could be caus- 
ed particularly in the curve of the delta 
by pressure of ink or such other factors. 
The defence examined three experts viz. 
D.W. 4 Philip Hardless, D.W. 5 A. S. Bal 
and D.W. 9 Rattan Lal, all of whom 
opined that the disputed thumb impres- 
sion fully tallied with the thumb im<« 
pression of Sahib Singh on Ex. P.A. We 
have also examined the thumb impres- 
sion concerned and we are unable to 
find any positive dissimilarity between 
them, If there is any superficial dissimi- 
larity, that can easily be explained be- 
cause of the following factors: 


1. The inks with which the thumb im- 
pressions are taken in the two docu 
ments are different; 


2, The angle from which the thumb 
impression has been taken in the two 
documents and the size thereof are dif- 
ferent, 


2. The thumb impression Exh. PA 
appears to have been taken by printer 
ink and is clearer than the thumb im~< 
pression of Ex, PD which is taken by 
pad ink, Otherwise in other respects wë 
do not find any vital difference between 
the two thumb impressions. At any rate, 
having. regard to the evidence of the ex- 
perts on one side and that of P.W. 7 on 
the other, it is really a question of oath 
against oath. In these circumstances, wë 
are umable to convict the appellant on 
such a conflicting state of the evidence. 
It has not been pleaded by the prosecu- 
tion that the thumb impression was that 
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of deceased Sahib Singh which might 
have been taken on Es DD. after his 
death, Nor was such averment madè 
in the complaint nor any cross-examina- 
tion directed towards that effect, Mr. 
Manchanda strongly relied on certain 
circumstances mentioned by the High 
Court as creating suspicion on th? 
genuineness of the Will, The High Cour: 
observed thus:— 


“Sahib Singh executed Will Exhibit 
PB, the gift deed Ext. PA and the Will 
Exhibit PC which were unregistered. In 
the Will Exhibit PD is unregistered. In 
the earlier Wills and Gift the descrip- 
tion of the property was given but DO 
description of the property is there in 
Exhibit PD, There is no reference cf 
the, previous Wills in the Will Exhibit 
PD although it is in respect of the whole 
of the property of Sahib Singh, Sahib 
Singh did not revoke his earlier two 
Wills, which is inconsistent with Ics 
conduct. The mutation proceedings, after 
the death of Sahib: Singh had started cn 
29-4-1962 but Arjan Singh mentioned 
the existence of the Will Exhibit PD 
for the first time on 30-12-1963 before 
the Assistant Collector II Grade. in tke 
statement, Exhibit PL, Even on 30-12- 
1963, the Will, Exhibit PD was not pro 
duced, The will was produced before the 
Collector on 8-2-1964, Arjan Singh, in 
his statement Exhibit PL, stated that 
the Will was written in his village but n 
the Court he deposed that the Will was 
scribed in village Kheri Nodh Singh. In 
Exhibit PL dated 30-12-1963, Arjan 
Singh stated that the Will was scrib2d 
four years back but the will itself is 
purported to have been written on 8-2- 
1961. All these circumstances indicete 
that the Will Exhibit PD came into be- 
ing after the death of Sahib Singh, In 
view of the discussion above, we find 
that Will, Exhibit PD is a forged docu- 
ment,’ 


3. In fact most of the circumstances 
relied upon by the High Court ere 
clearly explainable or are not very 
relevant. But even assuming that -these 
circumstances throw some suspicion on 
the genuineness of the Will, that will 
not take the place of proof in order to 
convict the appellant of a  crimimal 
charge. These matters may weigh with 
the Civil Court in deciding upon the 
validity or genuineness of a Will, but 
the prosecution has failed to prove in 
this case that the thumb impréss:on 
taken on Ex, PD was a forged one, The 
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Sessions Judge had rightly found that in 
view of the conflicting state of«evidence 
produced . by the prosecution, it was 
unsafe to convict the appellant of the 
offence of forgery. The High Court Goes 
not appear to have given any cogent 
reasons for disbelieving this finding of 
the trial Court and was, therefore, in 
error: in reversing the acquittal on the 
basis of some suspicious circumstances 
only, For these reasons, therefore, the 
appeal is allowed, the order of the High 
Court is set aside and the appellants are 
acquitted of the charges framed against 
them. They will now be discharged from 
their bail bonds, 


Appeal allowed. 





AIR 1979 SUPREME COURT 1237 
(From: Allahabad) 


R. S, SARKARIA AND O, CHINNAPPA 


Mazharul Islam Hashmi, Appellant v. 
State of U. P and another, Respondents. 


Civil Appeal No, 2125 (N) of 1969, D/~ 
7-2-1979. : 


U.'P. Nagar Mahapalika Adhiniyam (2 
of 1959), Ss. 112-A and 577 (e) and (ee) 
— U. P. Palika (Centralised) Services 
Rules (1966), R. 6 (2) (iii) — Termina- 
tion of service on ground of unsuitabi- 
lity — Order passed without giving op- 
portunity of hearing is illegal. Decision 
D/- 12-5-1969 (All), Reversed, (Constitu- 
tion of India, Art, 311). 


It ig a fundamental rule of law that 
no decision must be taken which will 
affect the rights of any person without 
first giving him an opportunity of put- 
ting forward his case. The main require~ 
ments of a fair hearing are: (i) A per- 
son must know the case that he is to 
meet; and (ii) He must have an adequate 
opportunity of meeting that case, These 
rules of natural justice, however, ope- 
rate in voids of a statute, Their applica- 
tion can be expressly or implicitly ex- 
cluded by the.Legislature. In the instant 
case two circulars issued by the State 
Government expressly imported these 
principles of natural justice and requir- 
ed that in all cases in which the services 
of an officer or servant were to be de- 
termined om the ground of his unsuit- 
ability, they must be given an opportu- 
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nity of personal hearing by the Com- 
mittee: The whole purpose of the per- 
sonal interview was that, when it was 


proposed to declare an official umsuitable - 


for absorption,. the Committee had to 
afford him an opportunity to appear be- 
fore it and clear up his position. Since 
it is nobody’s case that such an oppor- 
tunity was afforded to the appellant it 
must be held that the order of termina~ 
tion of his services passed by the State 
suffers from a serious legal .infirmity 
and must be quashed. He will, therefore, 
have to be treated as having continued 
in service. till the age of superannuation 
and entitled to all the benefits incidental 
to such a declaration, Decision D/- 12-5- 
1969 (All), Reversed. AIR 1979 SC 592, 
Foll. (Para 25) 
Anno: AIR Comm. Const, of India 
(2nd Edn.), Arts. 310-311 N. 16. ` 
Cases Referred: Chronological 
AIR 1979 SC 592: 1979 All LJ 340 
' 20, 24 
SARKARIA, J:— Appellant, Mazahar- 
ul Islam Hashmi, was appointed as Sani- 
tary Inspector on June 8, 1936 by the 
Municipal Board of Moradabad. He was 
confirmed in that post in 1937, and was 
further promoted to the post of perma- 
nent Chief Sanitary Inspector in the 
service of the Board on June 4, 1957. 


2, Both the U, P. Nagar Mahapalika 
Adhiniyam, 1959 and the U. P. Munici- 
palities Act, 1916 empowered these local 
bodies to employ their employees sub- 
ject to certain regulatory control by the 
State Government. 


3. Subsequently, in 1964 the State 
Legislature enacted the U. P. Nagar 
Mahapalika (Sanshodhan) Adhiniyam, 
which added Section 112A to the U; P. 
Nagar Mahapalika -Adhiniyam, 1959. 
Similarly, by Section 37 of the U. P. 
Municipalities (Amendment) Act, 1964, 
Section 69-B was added to the U. P, 
Municipalities Act, 1916, which was iden- 
tical, in terms, to Sec. 112-A. S. 112-A 
empowered the State Government to 
provide by rules for the creation of one 
or more services to be known as Centra- 
lised Palika Services, as it may deem 
fit and proper, common to all the Muni- 
cipal Corporations and Municipal Boards, 
and authorised the same: to prescribe 
the method for recruitment and condi- 
tions of service of persons appointed to 
any such service, Section 112-A of the 
Adhiniyam of 1959, reads thus: l 

“112-A., Centralization of Services.— 
(1) Notwithstanding anything contained 
in Sections 106 to 110. the State Gov- 
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ernment may at any time by rules pro~ 
vide for the creation of one or more ser- 
vices of such officers and servants as the 
State Government may deem fit, common 
to the Mahapalika or to the Mahapali- 
kas and Municipal Boards of the State, 
and prescribed the method of recruit- 
ment and conditions of service of per- 
sons appointed to any such service. 


(2) When any such service is created, 
officers and servants serving on the posts 
included in the service, as well as offi- 
cers and servants performing the duties 
and functions of those posts under sub- 
clause (1) of clause (ee) of Section 577 
may, if found suitable, be absorbed in 
the service, provisionally or finally, and 
the services of -others shall stand deter- 
mined, in the prescribed manner. 

(3) Without prejudice to the genera- 
lity of the provisions of sub-sections (1) 
and (2), such rules may also provide for 
consultation’ with the State Public Ser- 
vice Commission in respect of any of 
the matters referred to in the said sub- 
section.” 2 

4, Acting under Section 112-A of the 
Adhiniyam of 1959 and Section 69-B of 
the Municipalities Act 1916, the State 
Government framed the U. P, Palika 
(Centralised) Services Rules, 1966, which 


were promulgated under Notification 
dated July 9, 1968, published in the 
Government Gazette on that date and 


came into. force on the same date. R. 6 
dealt with recruitment to the Centralis- 
ed Palika Services, which were created 
by these Rules, ` 


5 These Rules of 1966 brought under 
the Centralised Service, the services of 
the Chief Samitary Inspector and Sani- 
tary Inspectors of Nagar Mahapalikas 
of Classes J, II and IJI and a number of 
services of other officers of Nagar Maha~ 
palikas and Palikas of Uttar Pradesh. 
The Municipal Board, Bareilly, is a 
Class I Board constituted and establish- 
ed under the U, P. Municipalities Act. | 

6. On July 9, -1966, under these 
Rules the appellant was transferred 
from Municipal Board, Moradabad - 
to Municipal’ Board, Bareilly as the Chief 
Sanitary Inspector, and since his trans- 
fer, he was working there in that capa~ 
city. 

7. Rule 6 was not properly drafted 
in conformity with the requirement of 
Section 112-A ‘and Section -69-B and its 
clause (i) provided for automatic final 
absorption of officers and’ servants pro- 
visionally absorbed under Section 577 (e), 
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contrary to the ‘provisions of Set- 
tion .112-A of the Adhiniyam and Sec- 
tion 69-B of the Municipalities Act. 


8.. On September 5, 1966 the Gover- 
Dor promulgated the U, P: Local Self- 
Government (Amendment) Ordinance, 
1966, which was -repealed and replacec 
by the U. P.. Local SelfGovermmen: 
Laws (Amendment) Act, 1966. Section 18 
of this Amendment Act, reads as under:— 

“19. Deeming validation etc. The Uttar 
Pradesh Palika (Centralised) Service 
Rules, 1966, shall be deemed to have 
been made under the provisions of the 


Uttar Pradesh Nagar Mahapalika Adhi- - 


niyam, 1959, and the U., P. Municipali-~ 
ties Act, 1916, as if the amendments 
made Dy this Act to the said Acts were 
always in force and be deemed to be 
and always to have been valid and shall 
subject to any amendments made there- 
to, continue in force, and notwithstand- 
ing anything contained in the said Acts 
the power to make amendments to the 
said rules: may, during the period end- 
ing on September 4, 1967, Se exercisec. 
retrospectively.” 


9. In effect, Section’ 19 amended Sec- 
tion 112-A of the Adhiniyam and Sec- 
tion 69-B of the Municipalities Act, Sec- 
tion.4 of the Act provided -that U. P. 
Palika (Centralised) Services Rules, 1966 . 
shall be deemed to be valid. The Aci 
further provided that amendments made 
to the rules may be given retrospective 
effect. The power of making retrospec« 


tive rules was, however, limited to E, 


period of one year from Lie: commence- 
ment of the Ordinance. 


10. By a Notification dated October 
10, 1966, published in the State Gazette 
of that date, the Governor promulgatec 
the Uttar Pradesh (Centralised) Service 
(Amendment) Rules, 1966. These’ rules 
repealed and re-enacted Rule 6 with re- 
trospective effect from July 9, 1966. 
Under clause (ii) of Rule 6 (2) the State 
Government had to pass a final order 
_ of absorption in respect of all officere 
and servants of the erstwhile Municipal 
Boards, if they were found suitable, ir 
accordance with Section 112-A of the 
Adhiniyam, Clause (iii) provided thal 
such orders had to be made on or be- 
fore March 31, 1967. By clause (iv), i 
no orders of final absorption were pass- 
ed till then, then the Officer or servant 
concerned was to be deemed to have 
been finally absorbed.. Since work oi 
final absorption of the employees coul¢ 
not be completed by March 31, 1967, tha 
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State Government promulgated the U. P. 
Palika (Centralised) Service (Amend- - 
ment) Rules, 1967 on March 30, 1967, 
whereby clause (iii) of Rule 6 (2) was 
amended and be date of passing the 
necessary orders in that- behalf was 
shifted to June 3, 1967, A new clause 
(iii) was accordingly substituted by this 
amendment effected on March 30, 1967. 
However, it was stated that the amend- 
ment would come into force from April 
1, 1967. This created a serious legal in- 
firmity because on the expiry of March 
31, 1967, the legal fiction provided in 
clause (iv) would automatically result in 
absorption of the employee, if no orders 
a respect of him were passed by that 
ate. 


11. To remove this Eeer the 
State Government made the last amend- 
ment of the rules by promulgating U. P. 
Palika (Centralised) Service (Amendment) 
Rules, 1967 on June 26; 1967 in superses- 
sion of the U. P, Palika (Centralised) 
Services (Amendment) Rules 1967,- that 
had been earlier promulgated on March 
30, 1967. This amendment of June 1967, 
substituted a new clause (ili) to Rule ; 
an 
thus the last date of passing the. orders 


was shifted from March 31, 1967 to Au- 


gust 31, 1967, with retrospective effect 
from July 9, 1966. 


12. The. State Govérnment issued 
three Circulars laying down the proce- 
dure, by which an officer or servant 
provisionally absorbed under Section 577 
(e) or temporarily appointed under Sec- 
tion 577. (ee) were to be finally absorb- 
ed, if found suitable under Section 112-A. 
Those Circulars are dated January 11, 
1967, January 31, 1967 and February 23, 
1967 addressed to the Divisional Com- 
missioners. By virtue of these Circulars, 
Divisional Committees were to be con- 
stituted for making necessary recom- 
mendations to the State Government. 
In the first Circular, the Government 
enacted its policies in the matter in 
these terms. 


“Government desire ‘that all officers 
and servants whose services are propos- 
ed to be: determined on ground of un- 
suitability, may be given an opportu- 
nity of personal interview by the Com- 
mittee.” 
After such interviews, the Committees 
were to finalise their. recommendations 
and furnish the same to the Govern- 
ment. 

13. By the second Circular, the State 
Government reconstituted the Commit- 
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tee, so far as the five Municipal Corpo- 
rations were concerned, and directed 
that these Divisional Committees were 
to make selections for all Centralised 
services except those whose starting 
salary was Rs. 500 and above. Selection 
for the posts in the latter category were 
to be made by the State Selection Com- 
mittee. Thus, the Government divided 
the officers and servants into two cate- 
gories and their cases were to be dealt 
with at two different levels for purposé 
of final absorption under Rule 6 (2) (iii) 
read with Section 112-A, 

14. By its third Circular, the State 
Government without disturbing the ear- 
lier categorisation of officers and ser- 
vants into two classes, laid down cer- 
tain broad criteria, with a view to secure 
a reasonable uniformity in the standard 
to be applied by the Divisional Commit- 
tee in making the selection. The Gov- 
ernment reiterated its declared policy 
that all such officers and servants, whose 
services were proposed to be determined 
on the ground of unsuitability, be given 
an opportunity of personal interview by 
the Committee and the official concern- 
ed should be given a chance to clear up 
his position wtih reference to any ad- 
verse entries appearing in his service 
record. It was also desired by the Gov- 
ernment that only those adverse remarks 
may be considered against the official 
_ concerned, which were found to havs 
been duly communicated to him, 


15. The appellant’s case, as laid be- 
fore the High Court was that he had 
become finally absorbed in the Palika 
Centralised Services by the operation of 
the legal fiction contained in Rule 6 (2) 
(iii). But on September 6, 1967 an order 
of the State Government dated August 


28, 1967 was served upon him, intimat-. 


ing that his services had been terminat- 
ed under the U. P. Palika (Centralised) 
Rules. 


16. The appellant’s further contention 
here — as there-—is that this order ter- 
minating his services was passed with- 
out giving him an opportunity to ex- 
plain his position, or without giving him 
any show cause notice whatever. 


17. It was mainly on this ground that 
the appellant impugned the Government 
Order dated August 28, 1967, terminat- 
ing his service, in the writ petition 
under Article 226 of the Constitution, 
filed in the High Court. | 


18. Several other employees, similar- 
ly situated, had filed writ petitions in 


Mazharul v, State of U. P, (Sarkaria J.) 


A.I. R. 


the High Court to challenge the Orders 
whereby their services ware terminated, 
The learned single Judge, who tried 
these petitions, dismissed them by a 
common judgment, dated March 27, 1968, 


19. The appellant and other writ pe- 
titioners preferred special appeals in 
the High Court. Those appeals were dis~ 
missed by a Division. Bench of the High 
Court, by an Order dated May 12, 1969. 


20. Two of those writ petitioners, 
namely Mohamad Rashid Ahmed and 
Ashfaq Hussain filed Civil Appeal 1724 
of 1969 and Civil Appeal '1732 of 1971 
after obtaining special leave of this 
Court. Those appeals have been disposed 
of by a common judgment dated Decem~ 
ber 15, 1978: (reported in AIR 1979 SC 
592) by this Court. One of us (Sarkaria 
J.) was a party to that judgment, The 
appeal of Mohamad Rashid Ahmed was 
allowed by this Court on the ground that 
no opportunity was afforded to him, be~ 
fore the State Government passed thé 
impugned order dated July 18, 1967 ter~ 
minating his services, 

21. The appellant before us, also im= 
pugns the termination of his services 
precisely on the same ground. 


22. Mr. Dixit, who appears for the 
respondents—State does not dispute the 
appellant's allegation that no opportunity 
or notice was given to him to show cause 
against the contemplated termination of 
his services. But, it is submitted by him 
that the appeal has become infructuous 
because the appellant had superannuat- 
ed long ago. In this connection, he has 
pointed out that when the impugned 
order dated August 28, 1967 was passed, 
the appellant, according to his own alle- 
gation, was about 56 years old. He, there. 
fore, must have attained the age of 
superannuation on August 1971, On the 
other hand it is submitted that the ap- 
pellant has been continued in service 
first under the stay order issued by the 
High Court and after the filing of the 
petition for special leave in this Court, ` 
under an injunction issued by this Court- 


23. As against this, learned counsel 
for the appellant points out that the in- 
terim order restraining the respondent 
from discontinuing his services initially 
passed by this Court was vacated on 
December 9, 1969 and in consequence, 
the appellant has not been continuing | 
in service thereafter. If the age of su~ 
perannuation under: the rules is 60 years, 
as has been asserted by the learned 
counsel for the appellant, then it means 
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that the appellant’s services were pré- 
maturely discontinued at a time when 
he had several months to serve before 
attaining the age of superannuation, In 
this view of the matter the appeal can- 
not be said to be infructuous, 


24. The ratio of Mohd. Rashid Ahmed 
ease (AIR 1979 SC 592) (ibid) thereforsa, 
squarely covers the case of the appel- 
lant, 


25. It was observed in that case theft 
it is a fundamental rule of law that no 
decision must be taken which will affect 
the rights of any person without first 
giving him an opportunity of putting 
forward his case. The main requiremerts 
of a fair hearing, as pointed out by this 
Court earlier, are: (i) A . person must 
know the case that he is to meet; aad 
(ii) He must have an adequate opportu- 
nity of meeting that case. These rules 
of natural justice, however, operate in 
voids of a statute. Their application can 
be expressly or implicitly excluded Dy 
the Legislature. But, such is not the case 
here, On the contrary, the two Circulers 
issued by the State Government, to 
which a reference has been made earlier, 
expressly imported these principles of 
natural justice and required that in ail 
cases in which the services of an officer 
or servant were to be determined on Ce 
ground of his unsuitability, they must 
be given an opportunity of persoral 
hearing by the Committee, The whcle 
purpose of the personal interview vas 
that, when it was proposed to declare 
an official unsuitable for absorption, me 
Committee had to afford him an oppcr- 
tunity to appear before it and clear 1p 
his position. Since it is mnobody’s case 
that such an opportunity was  afford=d 
to the appellant, we would hold that tne 
order dated August 28, 1967 (of termi- 
nation of his. services passed by tne 
State) suffers from a serious legal in- 
firmity and must be quashed. He will, 
therefore, have to be treated as having 
continued in service till the age of 
superannuation and entitled to ail tne 
benefits incidental to such a declaration. 


26. In the result, the appeal succeeds 
and is allowed. In the circumstances JË 
the case, there shall be no order as Io 
costs, 


Appeal allowed. 
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AIR, 1979 SUPREME COURT 1241 
(From: Bombay) 
JASWANT SINGH, R. S, PATHAK AND 
A. P. SEN, JJ. ; 
Prakash Chandra, Appellant, Angad= 
lal and others, Respondents, 
Ge Appeal No, 133 of 1969, D/~ 24-1- 
1979. Sa 
Specific Relief Act (47 of 1963), S. 20 
—- Agreement for sale — Suit for speci- 
fic performance — Refusal to grant de- 
cree for specific performance — Vali- 


dity. Decision of Bombay High Court 
(Nagpur Bench), Reversed. 


The ordinary rule is that specific per- 
formance should be granted. It ought to 
be denied only when equitable consi- 
derations point to its refusal and the 
circumstances show that damages would 
constitute -an adequate relief. (Para 9) 

In the instant case the appellant had 
entered into an agreement for sale in his 
favour on 11-9-56 with M and Q. - Sub- 
sequently M informed the appellan: of 
the pendency of suit between himself 
and certain others including U and S 
for declaration of title and for posses- 
sion. Thereupon the appellant executed 
further document on 18-11-57 by which 


_ he agreed thatin case the above said suit 


resulted in a settlement confirming M’s 
ownership and allowing him possession 
of the site in question, the appellant 
would pay the remaining balance of the 
consideration as agreed earlier and 
would obtain a sale deed from him ac- 
cording to the earlier agreement for sale, 
but in case the settlement did not so 
result he would be entitled to the re~ 
fund of the amount already paid by 
him, The above said suit was compromis- 
ed and in terms of the compromise the 
suit was decreed in favour of M and Q 
for title and possession, in view of the 
default committed by U in making pay- 
ment to M & Q as per the compromise. 
After the above said default and before 
the decree was passed, M and Q exscut- 
ed sale deed DI 6-12-57 in favour of 
first and second respondents. 


Held that the appellant was entitled 
to the decree for specific performance 
of the agreement of sale. The High 
Court had erred in holding that the sale 
deed dated December 6, 1957 amounted 
to an amicable settlement of the suit, 
and that it was the settlement contem- 
plated by the appellant when he execut- 
ed the document dated November 18, 


DW/EW/A913/79/CWM, 
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1957. The sale effected under the deed 
dated December 6, 1957..amounted to a 
breach of contract by the vendors. De- 
cision of Bombay High Court (Nagpur 
Bench) Reversed, 
The suit was settled in terms of.. the 
decree passed in it. Under that decree 
M & Q were held entitled to ownership 
and delivery of possession, The decree 
did not stipulate that the dispute in 
the suit should be settled by a sale of 
the land in favour of the first and se- 
cond respondents, The sale- deed dated 
December 6, 1957, executed in their fav- 
our was not contemplated at all by the 
decree. On the decree being passed, the 
terms of the document dated November 
18, 1957 took effect in favour of the ap- 
pellant at once, and he became entitled 
to the transfer of the site in. his favour. 
| . (Para 7) 

The sale in favour of the first .and 
second respondents was made even be- 
fore the decree was passed, and was 
completely opposed to the obligations of 
the vendors incurred under the docu-~ 
ment dated November 18, 1957 read with 
the agreement for sale. dated. September 
11, 1956. (Para 7) 


The eppelant had acted fairly through- 
out, and there was nothing: to show that 
by any act of omission or commission 
he encouraged M and Q to enter into 
the sale with the first and second res- 
pondents. There was no evidence that 
the appellant secured an unfair advan- 
tage over M and Q when he entered. in- 
to the agreemént, Nor was there any- 
thing to prove that the performance of 
the contract would involve the respon- 
dents in some hardship which they did 
not foresee. > S (Para 8) 


A perusal of the terms. of the contract 
indicated that the stipulation for dama~ 
ges was made only for the purpose of 
securing performance of the contract 
and not for the purpose of giving an 
option to M and Q of paying money in 
lieu: of specific performance: Even if a 
sum had been named in the contract for 
sale as the amount to be paid in case of 
a breach, the appellant was entitled. in 
law to the enforcement of the agreement, 
l (Para 10) 

Anno: AIR Manual (3rd Edn.), Specific 
Relief Act, S. 20 N. 11, 12. | 

PATHAK, J.:— This appeal by special 
leave is directed against the judgment 
and decree of the High Court of Bom- 
bay in a suit for specific performance. of 
a contract. l l 


(Paras 7 and 9). 


ZS 


ALR. 


2. The appellant brought Civil Suit 
No, 217-A of 1958 in the Court of the 
Civil Judge, Amravati alleging that one 
Mohsinali and Qurban Hussain had‘ en~ 
tered into an agreement for. sale in 
his favour on September 11, 1956 for the 
sale of a plot measuring 100 feet by 10 
feet for a sum of Rs, 4,000. It was as- 
serted: that he had paid Rs. 1,000 as 
earnest money and the balance was to 
be paid on registration of the sale deed, 
Of that balance, a further Rs. 2,000 was 
paid later, Subsequently, it is pleaded, 
Mohsinali informed the appellant of the 
pendency of Civil Suit No. 13-A of 1956 
between’ himself and certain others in- 
cluding Umarsha and Girjashankar, for 
declaration of title and for possession, - 
upon which the appellant then executed 
a further document dated November 18, 
1957 by which he agreed that im case 
the said Civil Suit No. 13-A of 1956 re- 
sulted in a settlement confirming Moh- 
sinali’s ownership and allowing him pos- 
session of the site he would pay Moh~ 
sinali the balance of Rs. 1,000 as agreed 
earlier and would obtain a sale -deed 
from him according to the earlier agree~ 
ment for sale, but in case the settlement 
did not so result he would be entitled to 
a refund of Rs. 3,000 paid by him. If 
appears that a compromise was entered’ 
into between Mohsinali and Qurban 
Hussain on the one side and Umarsha on 
the other in Civil Suit No. 13-A of 1956 
under which it was ‘agreed that if Umar- 
sha paid Rs. 15,000 to the former within 
15 days he would be entitled to the site 
and would continue in possession as be~ 
fore, but in default of such payment he 
would cease to have any right or in- 
terest in the site and the former would 
be entitled to a declaratory decree of 
ownership and for delivery of possession. 
Umarsha defaulted, and therefore in 
terms. of the compromise the Civil Suit 
No 13-A of 1956. was decreed in tha 
second week of December, 1957 in fav- 
our of Mohsinali and Qurban Hussain 
for title and possession, Meanwhile, 
however, after the default by Umarsha 
but before the said decree . could be 
passed, Mohsinali and Qurban Hussain 
executed a sale deed dated December 6, 
1957 in favour of Angadlal and Vijay 
Kishore, the -successors-in-interest of 
Girjashankar, and impleaded in this ap- 
peal as the first and second respondents, 
transferring the site to them for Ru- 
pees 15,000. Girjashankar had been in 
possession of the land under Umarsha, . 


and was followed by these respondents. 


- 
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It was recited by Mohsinali and Qurben 
Hussain in the sale deed that on the 
basis of the compromise in Civil Sit 
No. 13-A of 1956 their ‘ownership at d 
possession had been’. established’, and 
that now by virtue of the’ sale the 
ownership and possession’ belonged to 
the vendees. The appellant then filed the 


‘present suit for specific performance on 


refusal by Mohsinalj and Qurban Hus- 
sain co execute a sale deed in his favour. 


3. The suit was contested by Mohsin- 
ali, and he pleaded that by the doca- 
ment dated November 18, 1957 the ap- 
pellant had waived his rights. under tne 
agreement for sale dated September 11, 
1956 and had opted for refund of Ru- 
pees 3,000 paid by him. The suit was 
also resisted by the first and second res- 
pondents who rested their claim on the 
sale deed dated December 6, 1957 in 
their favour. 


4. The trial court refused the reLef 
for specific performance but granted a 
decree for Rs, 1,000 by way of 
damages and for the refund of Rs, .3,C00 
paid towards the price of the site. A 
first appeal was allowed by the learned 
District Judge, who held that Mohsinali 
and Qurban Hussain had committed a 


breach of contract, anid accordingly pass=. 


ed a decree for specific performarce 
and required the appellant -to pay the 
balance of Rs. 1,000 of the price and 
Mohsinali and Qurban Hussain to eze- 
cute a sale dead in his favour with fhe 
first and second respondents joining in 
the conveyance, The first and second 
respondents filed a second appeal in -he 
High Court. The second appeal was 
allowed, the first appellate decree set 
aside and the trial Court decree restor- 
ed. Permission to file a Letters ‘Patent 
Appeal was declined, 


5. The High Court has observed that 
if Civil Suit No. 13-A of 1956 was ze- 
garded as decreed in favour.of Mohsin- 
ali and Qurban Hussain for declaration 
of. their title and for: possession against 
Umarsha, they would succeed in obtain- 
ing possession from Girjashankar >e- 
cause he claimed to be in pos- 
session through Umarsha. | But, -he 
High Court further says,. the appellant 
be executing the document, dated Nov- 
ember 18, 1957 had permitted Mohsimali 
and Qurban Hussain- to settle the ds- 
pute in Civil Suit No. 13-A of 1956 by 
conveying ownership in the land to “he 
first and second respondents, who _ tad 


succeeded to the interest of .Girjashan~ 


Prakash Chandra v. Angadlal (Pathak J.) 


‘our opinion, the High Court 


pellant when executing 


-{Prs, 2-7] SG 1248 


kar. It was a mode of settling the dis- 
pute and that, it is said, fall within the 
terms of the document executed by the 
appellant. That constitutes the main 
basis of the decision rendered by the 
High Court. 

6. We are unable to endorse the view 
taken by the High Court. By the origi- 
nal agreement for sale dated September 
11, 1956. the appellant became entitled 
to a sale of the land on payment of 
Rs. . 4,000. Thereafter, he executed the 
document dated ` Ge 18, 1957 
which provides: 


“Civil Suit No. 13-A of 1956 which 
is filed by you in the Court -of the Se- 
cond Additional’ Judge, Amravati, is be- 
ing amicably settled. If according to 
that settlement your ownership over the 
suit plot is confirmed and you get pos- 
session of the site of 1000 square feet, 
I shall pay you the balance of Rs. 1,000 
as agreed and shall get a sale-deed exe- 
cuted from you according to the agree- 
ment of sale and you will execute it. 
But if according to the. settlement your 
ownership over the aforesaid plot is not 
confirmed. and you are not able to get 
possession of the site then you may re- 
fund my earnest amount of Rs: 3,000. I 
have given this letter so that you should 
settle the suit amicably. Dated 18-il- 
1957," . 


7. The suit was settled in terms of 
the decree passed in it. Under that de- 
eree Mohsinali and Qurban Hussain 
were held entitled to ownership and 
delivery of possession. The decree did 
not stipulate that the dispute in the suit 
should be settled by a sale of the land 
in favour of the first and second respon- 
dents, The sale deed dated December 64, 
1957, executed in their favour was not 
contemplated at all by. the decree. On 
the decree being passed, the terms of 
the document dated November 18, 1957 
took effect in favour of the appellant at 
once, and he become entitled to the 
transfer of the site in his favour. The 
sale in favour of the first and second 
respondents was made even before the 
decree was passed, and was completely 
opposed to the obligations of the vendors 
incurred under the document dated Nov- 


ember 18, 1957 read with the agreement 


for sale dated September 11, 1956, In 
has erred 
in holding that the sale deed dated De- 
cember 6, 1957 amounted to an amicable 
settlement of the suit, and that it was 
the settlement contemplated by. the ap- 
- the document 
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dated November 18, 1957. The finding 
of the learned District Judge that the 
sale effected under the deed dated De- 
cember 6. 1957 amounts to a breach of 
contract by the vendors is plainly right. 


8. The next question is whether the 
relief of specific performance being a 
discretionary relief granted in equity 
‘Should be refused to the appellant. 


9. The ordinary rule is that specific 
performance should be granted, It ought 
to be denied only when equitable consi- 
derations point to its refusal and the 
circumstances show that damages would 
constitute an adequate relief. In the pre« 
sent case, the conduct of the appellant 
has not been such as to disentitle him 
to the relief of specific performance, He 
has acted fairly throughout, and there 
is nothing to show that by any act of 
omission or commission he encouraged 
Mohsinali and Qurban Hussain to enter 
into the sale with the first and second 
respondents, There is no evidence that 
the appellant secured an unfair advant- 
age over Mohsinali and Qurban Hussain 
when he entéred into the agreement. 
Nor is there anything to prove that the 
performance of the contract would in- 
volve the respondents in some hardship 
which they did not foresee. In our opin- 
ion, there is no reason why the appel- 
lant should not be granted the relief of 
specific performance. An application has 
been filed before us by the first and 
second respondents alleging that the 
said respondents had raised certain con~ 
structions on the site during the pen- 
dency of the litigation and, therefore, 
specific relief should not be granted to 
the appellant. It is denied by the appel~ 
lant that any’ permanent constructions 
have been erected on the land in dis- 
pute. Jt is said that a temporary wooden 
structure only has been put up on a 
portion of the land. The respondents 
have attempted to show by reference 
to a map and photographs that perma- 
nent constructions have been made on 
the site. Having regard to the material 
before us, we are unable to hold that 
any permanent constructions have been 
raised on the said land. If the first and 
second respondents have in fact raised 
any constructions on the site, it will be 
open to them to remove the building 
material when possession is delivered to 
the appellant. 


10. It is urged by learned counsel 
for the first and second respondents that 
the contract for sale contains a clause 


A.I. R. 


for payment of damages in case of 
breach. of the contract and that, there- 
fore, damages should be awarded in- 
stead of specific performance, A perusal 
of the terms of the contract. indicates 
that the stipulation for damages was 
made only for the purpose of securing 
performance of the contract and not for 
the purpose of giving an option to Moh- 
sinali and Qurban Hussain of paying 
money in lieu of specific performance. 
Even if a sum has been named in the 
contract for sale as the amount to be 
paid in case of a breach the appellant is 
entitled in law to the enforcement of 
the agreement. 


IL It is then urged on behalf of the 
respondents that the land is mot suffici- 
ently defined in the plaint and cannot be 
identified and, therefore, no relief can 
be granted to the appellant, That objec- 
tion was not raised in the pleadings, 
and we see no reason why it should be 
allowed to be raised at this stage. On 
the contrary, it appears that the parties 
were mever in doubt as to the identity 
of the land over which they were in 
dispute, 


: 12, An attempt was made to contend 
that the present appeal is barred by 
limitation, but it has mot been proved 
that that is so, ) ! 


13. It may be pointed out that dur- 
ing the pendency of the second appeal 
in the High Court Mohsinali died, His 
legal representatives have been brought 
on the record and set forth collectively 
as respondents No, 3. i 


14. The appeal is allowed, and the 
judgment and decree of the High Court 
are set aside. The appellant is required 
to deposit Rs, 1,000, which is the balance 
of the purchase price, in the trial Court 
for payment to respondents No. 3 within 
one month of the receipt of the record 
from this Court. Such deposit being 
made within the said period the respon- 
dents No. 3 will execute a sale deed in 
favour of the appellant in accordancé 
with the terms of the contract dated 
September 11, 1956, and the respondents 
Nos. 1 and 2 will join the conveyance. 
On execution of the sale deed, the appel- 
lant will be entitled to delivery of pos- 
session of land from the first and second 
respondents, In the event of respondents 
No. 3 failing to execute the sale deed or 
the first and second respondents failing 
to join the conveyance. the appellant 
shall be entitled to obtain the sale deed 
through the trial Court. In the circum- 


1979 
stances of the case, there is no order as 
Ko costs of this appeal, 

, Appeal iinet 
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ATR 1979 SUPREME COURT 1245 
(From: Allahabad) 
N. L, UNTWALIA AND S. MURTAZA 
FAZAL ALI, JJ. 


Nathu and another, Appellants v. Sicte 
of U, P., Respondent. 


Criminal Appeal No, 38 of 1973, D/- 
11-1-1979, | 
Penal Code (45 of 1860), S. 201 — Evi- 


dence and proof. Order of Allahakad 
High Court, D/- 3-3-1970, Reversed. 


Before a conviction under S. 201 can 
be recorded, it must be shown to fhe 
satisfaction of the Court that the aceus- 
ed knew or had reason to believe that 
an. offence had been committed and hav- 
ing got this knowledge, tried to screen 
the offender by disposing of the dead 
body. There was absolutely no evidence 
in this case to prove that any of ~he 
accused had either any kmowledge or 
reason to believe that any offence was 
committed in respect of deceased, Mere~ 
ly because accused were brothers, it 
could not be presumed as a matter of 
legal proof that they must be deemed 
to have the knowledge of the murder of 
deceased by her husband. There must 
be direct and legal evidence to prove 
the charge under S, 201 which was 
wholly wanting in the present case, 
Order of Allahabad High Court, D/- 3- 
1970 Reversed, - (Para 1) 


Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 201 N, 15A 


FAZAL ALI, J.— This appeal by 
special leave is directed against the 
judgment of the High Court of Allaha- 
bad dated 3-3-1970 by which the High 
Court has upheld the conviction of the 
appellants Nathu and Swanti under 
S. 201 of the Indian Penal Code and the 
sentence of nine months imposed on 
them, The judgment of the courts be.ow 
contain the detailed narrative of the 
prosecution case. It appears that on tha 
16th October, 1967 accused Siya Ram, 
who is not before us, had given a beat~ 
ing to his wife as a result of which sh@ 
died. Siya Ram was convicted unden 
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Nathu v. State of U. P. 


(Fazal Ali J.) ` (Pr. 1] S.C. 1245 


S. 325 and sentenced to three years RL 
but his special leave petition was dis- 
missed and leave’ was granted’ only to 
the appellants Nathu and Swanti, The 
appellants are stated to have carried the 
dead body of the deceased Mahadevi to 
the cremation ground for the purpose 
of cremation, There is absolutely no 
direct evidence to show that either of 
the appellants was present at the time 
when the beating was being given by 
Siya Ram to his wife, Nor was there any 
circumstantial evidence io show that 
Mahadevi had been killed by her hus- 
band mn the presence of or to the know- 
ledge of the appellants, According to 
the learned Sessions Judge, the appel- 


lants were not even residing in the 


house of Siya Ram but they were living 
in the same village. From that alone, 
the Sessions Judge drew the inferencs 
that the appellants must be presumed to 
have the knowledge that the deceased 
Mahadevi did not die a natural death. 
The High Court also came to the same 
finding while upholding the conviction 
of the appellants. Before a conviction 
under S. 201 can be recorded. it must 
be shown to the satisfaction of the Court 
that the accused kmew or has reason to 
believe that an offence had been com- 
mitted and having got this knowledge, 
tried to screen the offender by disposing 
of the dead body. There is absolutely no 
evidence in this case to prove that any 
of the appellants had either any know- 
ledge or reason to believe that any of- 
fence was committed in respect of Maha- 
devi, Merely because they are brothers, 
it cannot be presumed as a matter of 
legal proof that they must be deemed to 
have the knowledge of the murder of 
Mahadevi by her husband. ‘There must 
be direct and legal evidence to prove 
the charge under S. 201 which is wholly 
wanting in the present case. For these 
reasons, therefore, we allow the appeal, 
set aside the conviction and sentences 
passed against the appellants and acquit 
them of the charges framed against 
them. They shall be released forthwith 
and be discharged from their bail bonds. 


Appeal allowed. 


1246 .S. C, (pre 1-7] Gobardhan Mahto v. State of Bihar (Chandrachud C.J.) 


AIR 1979 SUPREME COURT 1246 ` 
.(From: Patna)* ` 


AN. V. CHANDRACHUD, C. J, V.. D 
TULZAPURKAR AND A D SEN, JJ. 


Gobardhan Mahto, Appėllant v, State 
of Bihar, Respondent. 


Civil Appeal No. 1799 (N) of 1969, D/- 
11-1-1979. 


Land Acquisition ‘Act (1 of 1894), Sec, 
tion 25 (2) — Pursuant to S. 9 notice 
applicant only stating that there was 9 
deep and wide well on the land — Spe- 
cific amount as value of the well not 
claimed — Held High Court was justi- 
fied in reducing compensation to. the 
amount awarded by Land = Acquisition 
Officer, (Para 8) 


Anno: AIR Manual (3rd Edn.), L. A. 
Act, S. 25 N. 3. 

CHANDRACHUD, C. J.:— This is an 
appeal Zeg certificate granted under Arti- 
cle 133 (1) (a) & (b) of the Constitution 
by the High Court of Patna in First Ap- 
peal No. 539 of 1962, 


2 An area admeasuring 4.354 acres, 
situate in Ward No. 16 within the limits 
of the Patna Municipal Corporation was 
acquired under. the Land ` Acquisition 
Act, 1894, for the purpose of the loca- 
tion of a Trenching Ground. The noti- 
fication under Section. 4 of the Act -is 
dated - September 17, 1956 and actual 
possession of land was taken on Novy- 
ember 21, 1956. , 


3. The Land Bette Officer fixed 
the compensation at the‘rate of Rs, 250 
per katha for arable land and at Rs, 50 
per katha for the -ditch, which occupied 
about two kathas of land, For the well 
compensation was awarded in the sum 
of Rs. #33 and for the trees in the ‘sum 
of Rs. 5,127. 


4. In the reference to the District 
Judge, Patna, under Section 18 of the 
Land Acquisition Act, the valuation of 
the arakle portion of ‘the land was fixed 
at Rs. 275 per katha and 1/3rd thereof 
was awarded for the ditch portion, The 
learned District Judge granted a sum of 
Rs. 1,000 for the well and confirmed the 
compensation for the trees, 

5. The claimant as also the Land 
Acquisition Officer filed cross-appeals in 
the High Court of Patna, being First 
Appeal No. 87 of 1963 and First Appeal 


*(First Appeals Nos, 87 of 1963 and 539 
of 1962, D/- 5-41968 (Pat).) 
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No, 539 of 1962 respectively. The claim- 
ant abandoned his appeal and restricted 
himself to the claim filed by him by 
way of cross-objections in the appeal 
preferred by the Land Acquisition Offi- 
cer, By its judgment dated April 5, 1968, 
the High Court raised the compensation 
for arable land from Rs. 375 per katha 
to Rs. 450 per katha and for. the portion 
covered by the ditch to 1/3rd thereof, 
namely, Rs. 150 per katha. Taking the 
view that the claim for the well was 
barred under Section 25 (2)-of the Land - 
Acquisition Act the High Court reduced 
the compensation for the well to Rs. 333 
being the amount which was awarded 
by the Land . Acquisition Officer. 


6. Learned counsel appearing on bes 
half of the appellant relies on" two sale 
deeds in support of his submission that 
the arable land should have been valued 
under Section 23 of the Land Acquisi- 
tion Act at Rs. 600: per katha, The first 
of these sale deeds, Ext. 1 dated May 10, 
1956, was executed by one Dhanpatia 
in favour of Bibi Hamida Khatoon, 
Eight kathas of land were sold under it 
for Rs. 5,000. The other sale deed is at 
Ext, 1/a, dated September 15, 1956 which 
was executed two days before the pub-< 
lication of the Notification under Sec~ 
tion 4 in the instant case. By that salė 
deed an area admeasuring 1l katha was 
sold for Rs. 1,000: 


7. It seems to us difficult to accent 
these two sale deeds as affording evi~ 
dence of comparable instances for the 


purpose of valuing the land which has 


been acquired in this case. In the first 
place the acquired land has been gene: 
rally described and considered as ‘parti’ 
land, which shows that it was lying 
waste and unused for many years. Se- 
condly, about 2 kathas from out of the 
land are occupied by a ditch on which, 
according to the evidence’ in the case, 
meck-deep rain water accumulates dur- 
ing the monsoon. Thirdly, the land which 
is adjacent to the land in question was 
being used for dumping garbage and for. 
some. time as a trenching ground. Lastly, 
the evidence of Chandeshwar Prasad, the 
Kanungo, shows that the acquired “land - 
was not fit for being used for building 
purposes and that it was situated af 
some distance away from the locality in 
which there was evidence of building 
activity, The acquired land is thus not 
comparable with the land sold under 
Ex. 1. As regards the sale-deed Ex, 1/a, 
the land sold under it was a small piece 
meausing 1 katha and it cannot reflect 
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the true market value of lands in ko 
locality. S 


8. His urged by the learned couns2l 


that, at any rate, there was no justif- 
cation for the High Court for reducing. 


the compensation awarded for the well. 
The short answer to this contention is to 
be found in the provisions of. Section Z5 
of the Land Acquisition Act, By 
section (1) of that section, when an ap- 
plicant makes a claim to compensation 
pursuant to a notice given to him. under 
Section 9, the amount awarded to him 
by the Court shall not exceed the amount 


so claimed. By sub-section (2) :of S. 25, 


when the applicant has refused to make 
such claim or has omitted without sufii- 
cient reason to make such claim, tke 
amount awarded by the court shall T 
no case exceed the amount awarded ky 
the Collector. It is common ground that 
im pursuance of the notice given und=2r 
Section 9, the.appellant contended himn- 
self by saying that there was. a deep ard 
wide well on.the land. He did not ask 
for any specific amount as representing 
the value of the well, The learned Dis- 
trict Judge would appear to have over- 
looked the provisions ‘of Section 25 (2) 
and in any case, his judgment does not 
show that he bad Come to the conclu< 
sion that the appellant was prevented 
by any sufficient reason from making a 
claim for SE in respect of the 
well. 


9. For these reasons we sien CS 
judgment of the High Court amd dismiss 
fhe appeal wile costs. 


- Appeal dismissed. 





AIR 1979 SUPREME COURT 1247 
(From: Allahabad) . 


V. R. KRISHNA IYER, P S. KAILASAM 
AND A D. KOSHAL, JJ. 


Shyam Lal Yadev and others, Appel- 
lants v, Smt. Kustim Dhawan amd 
others, Respondents. ` 

ri 


Civil Appeal No. 1027 of 1978, 
10-11-1978. 


Civil P. C. (5 of 1908), S. 9 — U. P. 
Intermediate Education Act (2° of 1921), 
S. 16-G OO — Suspension of Principal: 
of College by Managnig Committee — 
Order confirmed by authority under Act. 
e. Grant of injunction by. Court a 
plaintiff-principal is illegal — Suit © 


at cf: var 


DW/ EW/) F309/78/MVJ ` 





Shyam. Lal Yadev v. Kusum Dhawan (K. Iyer J.) 


sub- 


iPrs, 1-2] S. C. 1247 l 


also barred by S. 16-G (7). Decision 
of. Allahabad High Court, Reversed.. 

. At a meeting the Managing Commit~ 
tee considered the alleged misconduct of 
the respondent, Principal of the -College 
and. consequent on a finding she was sus- 
pended subject to further enquiry. The 
suspension order was confirmed by. the 
Regional Jnspectress of Girls Schools, a 
statutory functionary under U. P. Act 
1921. The Civil Court was moved for 
an injunction and ultimately the High 
Court held, that. while the management 
had the legal title to manage, the prin- 
cipal should not be prejudiced by the 
suspension order and so should be allow- 
ed to. function. 


Held, that the High Court was in error 
in granting injunction, Decision of Alla- 
habad High Court, Reversed, (Para 3) 


It will be strange jurisprudence which 
will paralyse autonomous bodies if 
courts can intervene on some ipse dixit 
to undo acts of internal management 
against employees especially when the 
power of the employer is made out. 
Moreover, in the instant case there ‘is 
the fact that, prima facie, the order of 
suspension has been found to be good by 
the Regional Inspectress of Girls’ Edu- 
cation. On top of all there is the statu- 
tory provision contained in Section 16-G 
which expressly lends finality to the: 
order of the Inspector and forbids its 
validity being questioned in any court. 
This is: a prima facie bar unless juris- 
dictional efficiency in the Committee is 


made out. (Para 3) 
KRISHNA IYER, J:— We -have no 
alternative but to allow this appeal 


which has come up by special leave. A 
brief narrative of fasciculus of facts 
is necessary to appreciate why the ap- 
peal must be allowed. 


2. The appellants. represent the 
managing committee . of a private col- 
lege by name Lal Bahadur Shastri Girls’ 
Inter College, Mugalsarai. At a meeting 
held on 13-2-1978 the said committee 
considered the alleged misconduct of the 
lst respondent, the Principal Srimati 
Kusum Dhawan and found that it was 
sufficiently serious to- warrant an enquiry 
and suspension forthwith. Consequently, 
she was suspended subject to further en- 
quiry. The said suspension order was 
confirmed by the Regional Inspectress of 
Girls Schools, Varanasi, a statutory 
functionary under the U. P. Intermedi- 
ate Education. Act, 1921, Smarting under 
the suspension, the principal. moved the 
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Civil Court for an injunction against the 


Management and obtained an ex parte 


order restraining the appellant manage- 
ment from interfering with her work 
as the Principal, This order was prompt- 
ly rescinded when the appellant ex- 
plained the facts to the trial court. 
Thereupon, the aggrieved principal ap- 
pealed to the District Court with suc- 
cess. The frustrated management filed a 
second appeal to the High Court which 
passed the order under challenge before 
us. The High Court held, for reasons 
which are obscure, that while the man- 
agement had the legal title to manage, 
the Principal should not be prejudiced 
by the suspension order and so should be 
allowed to function, That is to say, 
while upholding the power of the man- 
agement to suspend, the court, neverthe~ 
less, prevented it from exercising their 
power, . 


3. It is apposite to state that there 
was some rivalry between two sets - of 
persons regarding the right to be the 
Managing Committee, According to the 
appellants they were duly elected to 
power, while the opposite group contest~ 
ed this claim, Indeed, there is a litiga- 
tion at their instance challenging the 
right of the appellant committee. Al- 
though this rival group is a party to the 
“present proceedings, we are- not con~ 
cerned with the relative merits and the 
competing claims of the two sets of per~ 
sons who have clashed on the issue to 
the right to manage. The only question 
before us is as to whether there. is a 
prima facie case in favour of the appel- 
lant as the competent management and 
further whether there is prima facie 
ground to hold that order of suspension 
imposed upon the principal is legal. 
Moreover, there is an important obstacle 
in the way of the principal which has 
not been adequately understood by the 
Courts below. The suit itself is barred 
by Section 16-G M of the Act pick 
reads: 


*16-G (7) No BE: order of suspension 
shall, unless approved in writing by the 
Inspector, remain in force for more than 
sixty days from the date of commence~ 
ment of the Uttar Pradesh Secondary 
Education Laws (Amendment) Act, 1975, 
or as the case may, from the date of 
such order, and the order of the Inspec~ 
tor shall be. final and shall not De ques~- 
tioned in any Court.” 

The High Court held 

“That since the election of the defen- 

dants-applicants has been approved by, 


A. LR, 


the Regional Inspectress of Girls Edu- 
cation, Varanasi, the defendants-appli« 
cants would be entitled to manage the 
affairs of the College.” 


Once this finding stands vis-a-vis the 
Principal, the inference inevitably fol- 
lows that it has the power to take dis- 
ciplinary action against the employees 
of the college including the Principal. 
In this view the resolution of the 
Managing ‘Committee directing an enquiry 
‘into the case and actions and most im- 
proper behaviour on the part of the 
Principal’ is within its power. Equally, 
the decision ‘that the Principal be kept 
suspended till the end of the enquiry’ is 
also prima facie good. It is impossible, 
therefore, to understand how the High 
Court could, consistently with its find- 
ing that the appellant Committee was 
‘entitled to manage the affairs of the 
College’, interfere with such manage< 
ment by granting an injunction in favour 
of the suspended Principal. A search for 
the basis of this finding by the High 
Court is fruitless because all that is 
mentioned is ‘Smt, Kusum Dhawan was 
admittedly working as the Principal of 
the College, It is, therefore, not appro% 
priate to interfere with the order of the 
court below which restrained the defen- 
dants-applicants from interfering in the 
discharge of the duties by Kusum Dha- 
wan as Principal, As a matter of fact, it 
appears to me that Srimati Kusum Dha- 
wan would suffer uncompensatable dis~- 
advantages if the operation of the order 
‘was not stayed at this stage. Assuming 
that she was working as Principal, how 
is it right for a court to interfere with 
the action of the management against its 
employee by way of an ad interim in- 
junction unless there was a strong prima 
facie case that the action was illegal? 
How is it a valid ground to grant an imn- 
junction merely because the suspended 
Principal ‘would suffer uncompensatable 
disadvantages if the operation of the 
order (of suspension) was not stayed?’ 
For, by every suspension the alleged de- 
linquent will sustain some disadvantage. 
Does that justify the court coming in 
the way of the internal management of 
a college, club or other like enterprise? 
It will be strange jurisprudence which 
will paralyse autonomous bodies if 
courts can intervene on some ipse dixit 
to undo acts of internal management 
against employees especially when the 
power of the employer is made out. 
Moreover, there is the fact that, prima 
facie, the order of suspension has been 
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found to be good by the Regional Inspec- 
tress of Girls’ Education, Varanasi, On 
top of all there is the statutory provi~ 
sion contained in Section 16-G which 
expressly lends finality to the order of 
the Inspector and forbids its validity 
being questioned in any court, Without 
holding finally on this interdict, we re- 
gard this a prima facie bar unless jurss< 
dictional deficiency in the appellant 
Committee is made out, 

4. We find it difficult to resist Lu 
request of the appellant that the High 
Court’s order be reversed. We do eo 
However, we make it perfectly clear 
that the contest in this litigation is .ke- 
tween the appellant managing Gomm E- 
tee and the Ist respondent-Principal. Tae 
members of the rival Managing Commz-t- 
tee have instituted a separate suit, we 
are told, Nothing stated by us in this 
judgment will, in any way, prejudice 
their rights and contentions, We must 
also make it clear that the proceeding 


which has reached this Court is an in. 


terlocutory application. Any other pro- 
ceeding in the suit or the trial of tne 
issues in the suit should not be tak2n 
to have been pre-judged by us in Ce 
observations we have made, This cau- 
tion will sufficiently protect the Ist rés- 
pondent-Principal in agitating her rights, 
if any, before the courts below or tae 
educational authorities under the Act. 


5 We allow the appeal and vaccte 
the injunction but in the circumstances 
direct the parties to bear their respec- 
tive costs, We superadd (be directien 
that the urgency of the case mer-ts 
early disposal of the suit itself by tae 


rial court, 
Appeal allowed. 





AIR 1979 SUPREME COURT 1249 
= 1979 Cri. L. J. 791 
(From: Punjab and Haryana) 
N. L. UNTWALIA AND S. MURTAZA 
FAZAL ALI, JJ. 

Ram Rattan, Appellant v, State of 
Punjab, Respondent. - 

Criminal Appeal No, 136 of 1972, EJ- 
2-1-1979, 

Constitution of India, Art, 136 — AJ- 
peal against conviction under Sectien 
9 (1), Opium Act — Nothing on record 
to indicate that opium recovered from 
house was in conscious possession d 
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Ram Rattan v, State of Purjab (Untwalia J.) Häre, 1-2] 


Shankar, 
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appellant or that he was its tenant — 
Error of law committed by High Court 
= Conviction and sentence set aside — 
(Opium Act (1 of 1878), S. 9 — Posses- 
Sion — Proof). Decision of Punjab and 
Haryana High Court Reversed. 

(Para 2) 
_ Anno: AIR Comm, Constn. of India, 
{2nd Edn.), Art, 136, N. 10, 10-A; AIR 
Manual, (2nd Edn}, Opium Act, S. 9, 


UNTWALIA, La The appellant in 
this appeal has been convicted under 
Section 9 (1) of the Opium Act and 
has been sentenced to undergo R. I. 
for two years and to pay a fine of 
Rs, 2000/-, in default some more im- 
prisonment, By special leave, he has 
filed this appeal, 


2 A raid was conducted on the pre- 
mises bearing No, F, 16, Sarafa Nagar, 
Ludhiana, The prosecution case is that 
six packets containing 48} Kilograms of 
opium were recovered from the store- 
room of the house, The recovery made 
in the raid is not challenged. What 
Was argued on behalf of the appellant 
and reiterated before us was that the 
prosecution has not proved that the ap- 
pellant was in conscious possession af 
the opium recovered from the house. 
The raid was conducted when the ap- 
pellant was not there in the house, The 
only person present then was Janardhan 
P W. 1. According to ~ his 
evidence, the appellant had gone to 
Vaishno Devi five or six days before . 
the raid and he was not present in the 
house when the recovery was made. 
According to his evidence, the appel- 
lant was the tenant of the house, But ` 
other witnesses did not support him 
on this point. According to the evidence 
of the landlord P. W. 6 the appellant 
was not the tenant. P. W, 6 was al- 
lowed to be cross-examined by the 
State counsel, as, apparently there was 
some contradiction in his testimony be- 
fore the Court and his statement be- 
Zore the police. Even so his evidence in 
Court, as it is, does not support the 
prosecution allegation that the appel- 
lant was a tenant of the house, On 
the other hand, according to P. W. 6, 
the house at the time of its construc- 
tion was let out by his servant Sam 
Nath to a tenant. Som Nath was exa- 
mined as D. W. 2 According to his 
evidence, the house was let out to one 
Bawa Ram. This Bawa Ram is the 
uncle of the appellant. There are 
some materials in the records of this 
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case to cause suspicion against the- ap- 


pellant that probably he was aware of. 


the nefarious activities. which were go- 
ing on in this house by storing such 
huge quantity of opium. But then on 
mere suspicion no conviction could be 
maintained, There is nothing to indi- 
cate that the quantity of opium re- 
covered from the house was in the con~ 
scious possession of the appellant or 
that even the house was in his posses- 
sion as a tenant. . As we have already 
stated, the opium was recovered when 
the appellant was not present even in 
the vicinity of the house. much less in 
the house itself, We are, therefore, of 
the opinion that the High Court com= 
mitted an error of law in maintaining 
the conviction of the appellant. He 
deserves to be acquitted, We, accord- 
ingly, allow the appeal, set aside his 
conviction and ‘sentence. He is dis- 
charged from the bail bonds. Fine ` it 
paid may be refunded. 

) Appeal allowed. 





AIR 1879 SUPREME COURT 1250: ` 
= 1979 Tax. L. R. 871 
(From: Punjab and Haryana)* 
R. S. SARKARIA, D a KAILASAM 
AND O. CHINNAPPA REDDY, JJ. 
Munshi ‘Ram and others, Appellants. 


. v. Municipal Committee, Chheharta, 
Respondent. 


Civil Appeal No. 1998 of 1969, DH 
6-3-1979. 

(A) Punjab Municipal Act (3 of 1971), 
S. 61 (1) (b) — Profession tax — Con- 
ditions for levy — Partnersbip firm of 
six persons collectively carrying on 
business within municipality — Each 
partner individually . liable to pay tax 
— (Partnership Act (9 of 1932), S. 4 — 
Partnership — Requisites).- 

In order to be authorised, a tax 
under clause (b) of Section 61 (1) must 
- satisfy two conditions: First, it must be 
a tax on “persons” . Second, such -per= 
sons must be practising any profession 
or art or carrying on any trade or 
calling in he municipality.. 

(Para 15} 


A firm of six partners who satisfies 
the definition of partnership in S. 4 of 
Pr enema 


"(L. P. A. No. 348 of 1964, D/- 3-10- 
1968 (Punj & Bar! | 
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Munshi Ram v, Chheharta Municipality 


A. I. R. 


the Partnership Act satisfies both the 
above conditions mentioned above and 
therefore each of the partners and not 
the firm is individually liable ‘to pay 
tax umder S, 61 (1) (b), i 
(Para 18} 
(B) Civil P, C. (5 of 1908), S. 9 — 
Where special remedy is provided gene- 
ral remedy of suit is barred — Punjab 
Municipal Act (3 of 1911), Ss, 84 and 
86 — Suit by partners of firm challeng- 
ing validity of assessment of profession 
tax on individual partners — Special 
remedy under S. 86 excludes jurisdic- 
tion of civil court. 


It is well-recognised that where a 
Revenue Statute provides for a person 
aggrieved by an assessment thereunder, 
a particular remedy to De sought in a. ` 
particular forum, in a particular way, 
it must þe sought in that forum. and in 
that manner, and all other forums and 
modes of seeking it are excluded. Con- 


 Strued in the light of this principle, if 


is clear that Sections 84 and 86 of the 
Punjab Municipal Act bar, by inevitable 
implication, the jurisdiction -of the Civil 
Court where the grievance of the 
party relates to an assessment or the 
eae of assessment under this Act. 

(Para 24). 


in the instant case the Municipality 
in levying the profession tax on each 
individual partner of a firm of part- 
ners carrying on business within Munici- 
pality had acted within Section 61 (1) 
(b) of the Punjab Municipal Act and 
therefore the suit questioning the as- 
sessment was. held barred under S. 86, 
AIR 1963 SC 1547, Rel, on. L. P. A, 
No. 348 of 1964, D/- 3-10-1968 (Punj 
and Har), Affirmed. . (Para 18) 

Anno: AIR Comm. Civil PG 
(9th Edn), S. 9, N. 51, 


(C) Punjab Municipal Act D of 1911), 
S. 61 (1) (b) — “Persons” — Definition 
of,in S. 2 (40) — Punjab General Clau- 
ses Act if can be imported (Quaere). 


Quaere: Whether the definition of 
“person” given in Section 2 (40) of the 
Punjab General Clauses Act, can be im- 
ported into Punjab - Municipal Act so 
as to include a contractual firm also 
within the purview of the expression 
“persons” used in clause (b) of Section 


G1. (1) thereof, (Para 19) 
€ases Referred: Chronolegical Paras 
AIR 1963 SC 1547 ` 11, 24-A 
(1890) ILR 14 Mad 14@ 16 


#1883} ILR Y Mad 7 ` , ae 
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Mr. V. C. Mahajan, Sr Advocate, Mrs. 
_ Urmila Kapoor and Mrs. Shobha Dikshit, 
Advocates, for Appellants; Mr, Hardev 
Singh, Advocate, for Respondent. 


SARKARIA, J.:— This appeal by sne- 
cial leave is directed against a judg- 
ment, dated October 3, 1968 of be 
High Court of Punjab and Haryana. 

2. The facts leading to this appz2al 
are that the appellants are partners of 
a firm, Bharat Industries, Chheharta. 


3 By a notification, dated May 15, 
1946, the Chheharta Municipal Comrit- 
tee levied a profession tax under Sec- 


tion 61 (1) (b) of the Punjab Municipal 


Act, 1911, Initially, the tax was Rs. 15/- 
per annum and was levied'.on all fhe 
partners of the said firm, 


4. By a notification, dated J uly 4, 
1958, the annual tax: for trade, profes- 
sion or calling for the owner of a fec- 
tory registered under the Indian Fec- 
tories Act, was raised to Rs, 200/- rer 
annum and each of the six partmers 
of the said firm were assessed to an- 
nual tax of Rs, 200/- by the Municipal 
Committee, 

5. On October 30, 1960, the appel- 
lants filed a suit for permanent injunc- 
tion restraining the defendant-Comm-t- 
tee from realising the profession tax 
demended by it per letters Nos. 15 to 
20, Se May AL, 1960, amounting. to 


Rs. 1,200/-. 
. 6. The appellants challenged tae 
validity of the assessment contending 


that construed in the light of the de- 
finition given in Section 2 (40) of Ce 
Punjab General Clauses Act, the -term 
“person” occurring in Section 6 (1) (b) 
of the Punjab Municipal Act, 1911, in- 
cludes a ‘firm’ and since the trade car- 
ried on by the ‘firm’ is one, the tax 
could be levied only on the firm, amd 
not on the partners individually. On 
these premises, it was pleaded that the 
Municipal. Committee in levying the tax 
on the individual partners had exceed2d 
its statutory powers under Section 31 
H) (b) ‘of the Municipal Act. 


H. The trial court ET the sut, 
On appeal by the plaintiffs,, the Addi- 
tional District Judge, Amritsar, revers- 
ed tke judgment of the trial court ard 
decreed the suit. 


8. The Municipal Committee carried 
a further appeal.to the High Court. The 
learned single Judge, .who heard the 
appeal, affirmed the judgment and d2- 
‘cree of the first. appellate court, on the 
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' Municipal ` Commission, 


does not suffer 
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reasoning which me. be summed up 
as under: 


9. The term “person” in Section 61 
(1) (b) of the Municipal Act, interpret- 
ed in the: light of the definition given 
in Section 2 (40) of the Punjab Gene- 
ral Clauses Act, includes a ‘partner- 
ship.’ Under clause (bi of Section 61-(1) 
of the Municipal Act, the basis om 
which the liability to pay tax arises, 
is the trade, profession or business; and 
if the trade and business is one carri- 
ed on by several persons collectively in 
partnership, then the partmership alone, 
and not the individual . partners, are 
liable to pay the tax; that the liability 
on the partners will fall twice which 
is not contemplated by the scheme and 
language of the Municipal Act, even 
though all the partners are jointly and 
severally liable to any tax for the 


partnership ‘business, 


` 10. In support of his conclusion that 
the tax was on trade and mot on per- 
sons, the learned Judge by way of 
analogy, referred to clauses (a), (c), (d), 
(e) and (f) of sub-section (1). He also 
referred -to two Madras decisions in 
Municipal Commrs, of Negapatam v. 


. Sadaya Pillai, (1883) ILR 7 Mad 74 and 


v, President. of the Madras 
(1890) ILR 14 
Mad 140 and found himself in entire 
agreement with the reasoning of the 
learned Judges in those cases, 


Davies 


li. Aggrieved; the Municipal Commit- 
tee preferred a Letters Patent Appeal. 
The Appellate Bench of the High Court 
held that to import the definition of 
the term “person” occurring in Section 
2 (40) of the Punjab General 
Act, into S. 61 (1) (b) of the Municipal 
Act, will be- repugnant to the subject. 
In the opinion of the Bench, under the 
scheme, of Le statute in question, the 
tax cannot be levied ona firm or fac- 
tory as such, but only on the individual 
owners of the factory or of the firm. 
On this reasoning, the Bench reached 
the conclusion “that under Section 61 
(1) (b) of the Act, it is the individual 
who is to be assessed. and is liable to 
pay the tax mentioned therein and so 
the - assessment as well as the demand 
of the tax. from each of the plaintiffs 
from any legal infir- 
mity”, The Bench further held “that 
since the Committee in imposing the 
tax on the appellants. herein has not 
acted outside the provisions of the sta- 
tute,” it .would, on the basis of the 


Clauses - 


i 
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Seth Radha Kishan v. Administrator 
Municipal Committee, Ludhiana, AIR 
1863 SC 1547, which also dealt with 
the provisions of the Municipal Act, 
follow that the impugned assessment 
could only be questioned under the pro- 
visions of Sections 84 and 86 of the 
Act, and the jurisdiction of the Civil 
Court in respect of tax levied or the 
assessment, made is excluded”. In the 
result, the appeal was allowed and. the 
trial court’s decision dismissing the suit 
was restored, . l 

12. Before us, Mr, V. K. Mahajan, 
learned counsel for the plaintiff-appel= 
lants, has adopted the reasons: given by 
the learned single Judge of the High 
Court, In support of his contentions, he 
has relied upon the aforesaid Madras 
decisions, His argument is that if thé 
interpretation placed . by the Appellate 
Bench of the High Court is allowed to 
stand, it will lead to anomalous and un- 
constitutional results. Mr. Mahajan Gott, 
cedes that the individual partners are 
also ‘persons’ within the meaning of 
glause (Di of Section 61 (1). He, how- 
ever, maintains that the firm, also, is 
a ‘person’ within the contemplation of 


taxed; that if in respect 
trade, which is being carried on by 
the firm, apart from each of the indi- 
vidual partners, the firm, also, is 
separately assessed to Rs, 200/- per 
annum, not only the incidence of the 
tax will fall twice, the total liability 
‘therefor’ will far exceed the ceiling of 
Rs, 250/- per annum fixed by Article 
276 (2) of the Constitution. In these 
premises, it is contended that an inter- 
pretation of Section 61 (1) (b), . which 
may lead to unconstitutional or irra- 
tional results should be eschewed, 


‘13. With regard to the ' question of 
jurisdiction, it is contended that ‘sincé 
the Municipal Committee had in the 
exercise of its powers clearly acted þe- 
yond its jurisdiction, the suit was main- 
tainable in the Civil Court, 

14. Section 61 (1) (b) of the Muni- 
eipal Act, so far as material: for this 
case, reads as under: ~ . 

“Subject to any general or special 
orders which the State Government may 
make in this behalf, and the rules, any 
committee may, from time to time for the 
purposes of this Act, and in the man- 
ner directed by this Act, impose in the 
whole or any ‘part of the municipality 
any of the following taxes, namely:-~ 


AIR ` 


(1) C 

(i) to (iii) Pe eS eee HesEROS 

(b) a tax on persons practising any 
profession or art or carrying on any 
trade or calling in the municipality. 

Explanation, — A person in the ser- 
vice or person holding an office under 
the State Government or the Central 


‘Government or a local or other pub- 


lic authority shall be deemed to be. 
practising a profession within the mean=- 
ing of this sub-section.” 

15. From a plain reading of the ex- 
tracted provision, it is clear that a tax 
leviable under clause (b) is, in terms, 
a tax on “persons”, The expression 
“persons” undoubtedly. includes natural 
persons. The class of such taxable 
persons has been indicated by the Legis- 
lature with reference to their occupa~ 
tional activity. Thus, in order to be 
authorised, a tax under clause (b} of 
Section 61 (1) must. satisfy two condi- 
tions: First, it must be a tax on “per 
sons”. Second, such persons must be 
practising any profession or art. op 
carrying on any trade or calling in 
the municipality, 

16. There can be no dispute that the 


this provision and as such, liable to be ` appellants are “persons” ‘and, as such, 


of. the one. 


satisfy the first condition. Even ~ the 
learned counsel] for the appellants has 
candidly conceded that the individual 
partners are also “persons” within the 
meaning of the said clause (b). Con» 
troversy thus becomes narrowed down 
into the issue: Whether persons col= 
lectively doing business in partnership 
in the municipality, fulfil the second 
condition? That is to say, do such per- 
sons “carry on any trade or calling in ` 
the municipality” within the contempla= 
tion of clause (b)? 

17. In our opinion, for reasons thai - 
follow, the answer to this question 
must be in the affirmative, 

18.. ‘Partnership’ as defined in Sec- 
tion 4 of the Indian Partnership Act, 
1932, is the relation between persons 
who have agreed to share the _ profits 
of a business carried on by all or ang, 
of them for the benefit of all: The 


section further makes it clear that a firm 


or partnership is not a legal entity 
separate and distinct from the partners, 
Firm is only a compendious descrip- 
tion of the individuals who compose the 
firm, The crucial words in the defini- 
tion of ‘partnership’ are those that have 
been underlined. They hold. the key 
to the question posed above, They show 
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that the business is carried on by al- 


or any of the partners. In the instans 
case, admittedly, all (be plaintiff-appel- 
lants are carrying on the business im 
partnership. All the six partners ara 
sharing the profits and losses. All ths 
partners are jointly and severally res- 
ponsible for the liabilities incurred o? 
obligations incurred in the course od 
the business, Each partner is consider- 
ed an agent of the other. ‘This being 
the position, it is not possible to hold 
that each of the six partners is not 
carrying on a trade or calling within 
the purview of clause (b) of Section 
61 (1) of the Municipal Act. At Us 
most, it can be said that each of Less 
six persons is severally as well as col- 
lectively carrying on a trade in th 
Municipality, There is nothing in tha 
language of Section 61 or the schema 
of the Municipal Act which warrants 
the construction that persons who arə 
carrying on a trade in association og 
partnership with each other cannot b2 
individually taxed under clause (b) of 
Section 61 (1), On the contrary, defi- 
nite indication is available in the langu- 
age and the scheme of. this statute that 
such partners can be taxed as persons 
in their individual capacity. As noticed 
already, clause (b) makes it clear in 


no uncertain terms that this is a taz 
on ‘persons’, -Its incidence. falls om 
individuals, who belong to a clas 


practising any profession or art; oO 
carrying on a frade or calling in the 
municipality. ~ To hold that persons whə 
are collectively carrying on a trade iÐ 
the municipality cannot be taxed indi- 
vidually, would be to read into the 
statute words which are not there 
There are: no words in clause (b) œ 
‘elsewhere in the statute which, express- 
ly or by necessary implication, exclude 
lor exempt persons carrying on a trad? 
collectively in the municipality from 
Leer taxed as ‘individuals. To attrac 
‘liability to a tax under this. clause, it 
is sufficient that the person concerned 
is carrying on a trade in the munici- 
pality, irrespective of whether such 
trade is being carried on by him indi- 
vidually or in partnership with .others. 
Thus, both the conditions necessary, fo? 
levying a tax under clause (b) of..sub- 
section (1) of Section 61 of the Muni- 
cipal Act existed im this case, The ap- 
pellants are “persons” and they ara 
carrying on a trade in Chheharia Muni- 
cipality. 


Munshi Ram v. Chhéharta Municipality (Sarkaria J.) (Gre 18-22] S.C. 1253 


19. In the view we take, we do not 
think it necessary to go further into 


. the question whether the definition of 


‘person’ given in Section 2 (40) of the 
Punjab General Clauses Act, can be 
imported into the statute under consi- 
deration, so as to include a contractual 
firm, also, within the purview of the 
expression ‘persons’ used in clause (b) 
of Section 61 (1), Indeed, the entire 
effort to import the definition of ‘per- 
son’ given in the General Clauses Act, 
into Section 61 (1) (b) of the Munici- 


pal Act, is directed to find a founda- 
tion for the argument, that the con- 
struction adopted by the High Court 


could lead to double taxation and even 
unconstitutional results. But in the 
instant case, nothing of this kimd has 
happened, The firm has mot been as- 
sessed. No question of double taxation 
or exceeding. the constitutional ‘ceiling 
of Rs. 250/- fixed by Article 276 (2) of 
the Constitution, arises on the facts of 
the present case. The arguments ad- 
vanced on behalf of the appellants on 
this aspect of the matter are merely 
hypothetical and speculative. 

= 20. This takes us to the second ques- 
tion, whether the Civil Court had juris- 
diction to hear and determine the suit. 


21. Section 84 (1) of the Punjab 
Municipal “Act provides that “an appeal 
against the assessment or levy of any 
EE tax under this Act, shall lie to 
the Deputy Commissioner or to such 
other officer as may .be empowered by 
the State Government in this behaif.” 
Then, there is a proviso’ to this sub- ` 
section which says that when the De- 
puty Commissioner or. such other 
officer, as aforesaid, is or was, when 
the tax was imposed, a member of the 
Committee, the appeal shall lie to the 
Commissioner of the Division, Sub-sec- 
tion (2) is important. It provides: 


"84 (2), If, on the hearing of an ap- 
peal under the section, any question as 
to the liability to, or the principle of 
assessment of, a tax arises, on which 
the officer hearing the appeal entertains 
reasonable doubt, he may, either of his 
own motion or on the application of 
any person interested, draw up a state- 
ment of the facts of the case and the 
point on which doubt is ‘entertained, 
and refer the statement with ` bis own 
opinion’ on the point for the decision of 
the High Court.” 


"22. Section 86 mandates that tno 
objection .shall be taken fo any valua- 
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tion or assessment, nor shall the liabi- 
lity of any person to be assessed or 
taxed be questioned, in any other man- 
ner or by any other authority. than 
is provided in this Act.” 


23. From. a conjoint reading of Sec- 
tions 84 and 86, it. is plain that the 
Municipal Act, gives a special and 
particular remedy for the person aggri- 
eved by am assessment of tax under 
this Act, irrespective of whether the 
grievance relates to. the rate or quantum 
of tax or the principles of assessment. 
The Act: further provides a particular 
forum and a specific mode of having 


this remedy which is analogous to that. 


provided in Section 66 (2) of the Indian 
Income-tax Act, 1922. Section -86 for- 
bids in clear terms the person aggriev- 
ed by an assessment from seeking his 
i remedy in any other forum or in any 
other ` manner than that. Geen in 
the Municipal Act, 


24. It is well-recognised that where 
a Revenue Statute provides for a per- 
son aggrieved by an assessment there- 
under, a particular remedy. to be sought 
in a particular forum, in a particular 
way, it must be sought in that forum 
and in that manner, and all other 
forums and modes of seeking it are ex- 
cluded. Construed in the light of | this 
principle, it is clear that Sections- 84 
and 86 of the Municipal Act, bar, by 
inevitable implication, the jurisdic- 
tion of the Civil Court where the gri- 
evance of the party relates to am as- 
sessment or the GE of assessment 
under this- Act, : ed : 

24-A. In the view: we. take, we are 
fortified by the . decision--of this Court 
In Firm Seth Radha Kishan v. Admin- 
istrator Municipal Committee Ludhiana, 
(AIR .1963 SC-1547) wherein -. Sections 
84 and 86 of this very Punjab Muni- 
cipal, Act, 1911 came up for considera- 
tion, Therein, the Municipal Committee, 
Ludhiana, “imposed - a terminal tax. on 
Sambhar salt and assessed the appel- 
lant, therein, to a sum of Rs.. 5,893/- 
towards that tax at the rate of Rs. 10/- 
Der maund under item 69 of the Gov- 
ernment Notification by. which the ter- 
minal tax was imposed. The asses~ 
see filed a suit against the Municipal 
Committee in the Civil Court, contend- 
ing that Sambhar Salt ‘ought to, “have 
been assessed at the rate of -3 pies per 
maund under item 68, that he had ‘been 
illegally assegséd ‘under ‘item: 69> at the 
higher rate, and claimed refund “of the 


ALR. 


amount paid by him, with interest, The 
Committee, inter alia, contended that 
Sambhar Salt was mot common salt, 
and the Civil Court had no jurisdiction 
to entertain the suit. The trial court 
held that Sambhar Salt was ` common 
salt within the meaning of item 68 of 
the Schedule, that the imposition of 
tax on it under item 69 of the Sche- 
dule owas illegal, and therefore, the 
Civil Court had jurisdiction to hear and 
determine the suit by virtue of Section 
9 of the Code of Civil Procedure. 7 


25. On appeal, the High Court held 
that the Civil Court had no jurisdiction, 
and dismissed the suit. 


26. The assessee came in appeal te 
this Court by certificate granted by the 
High Court, and contended that since 
the impugned levy was not made under. 
the Municipal Act but in derogation 
thereof, the Civil Court had jurisdic- 
tion to entertain and determine the 
suit, 


Zi, Delivering the judgment of the 
Court, Subba Rao, J. (as he then was) 
repelled. this contention, observing that 
the rate of the tax to be levied de- 
pended upon the character of the salt, 
and it was not possible. to say that in 
ascertaining this fact the authorities 
concerned .travelled outside the provi~ 
sions of the Municipal Act, even if they 
wrongly applied item 69 of the sche-. 
dule, that the mistake in. applying the 
wrong item of the Schedule to the tax 
could be corrected only:in the mamner 


- prescribed by the Act, and the aggriev- 


ed person cannot file a suit. in the 
Civil Court in that regard, the Civil 
Court’s jurisdiction having been . ex- 
cluded by the provisions of EERON 84 
and 86 of the Act. S 


op The Court distinguished that _ class | 
E cases where the Municipal Commit- 
tee.in levying a tax or: committing an 
act, clearly. acts outside or-in abuse of 
its. powers under the Municipal Act, and 
explained..that it is only*in such cases, 
the bar to the jurisdiction of the Civil 
Court would not apply. Can the case 
before. us be said to belong to that 
class ‘of ‘cases where the Municipal Com, 
mittee’in levying‘a tax acts beyond or 
in abuse of its powers under the Act? 
The ‘answer to this question must be in > 
the negative. By no stretch of imagina-: 
tion, can it be said in the facts and 
circumstances of the case, that in asses- 
sing ‘the ° appellants, individually, and 
not collectively, to the tax in question, 
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the Municipal Committee abused its 
powers under the Act. We have alreacy 
discussed and held that in levying tkis 
tax, the Municipal Committee’ did not 
travel beyond or act contrary to the pro- 
visions of Section 61 (1) (b) of the Act, 
In short, the present case igs one whera 
the Municipal Committee acted-‘under 
the Act’. It follows, therefore, that the 
Civil Court’s jurisdiction to entertan 
and decide the suit was barred, even if 
the dispute raised therein related to the 
principle of assessment to be followed. 
29. For the foregoing reasons, the 
appeal fails and is dismissed with costs, 
Appeal dismissed, 
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(From: 1977 Cri. L. J. 1013 (Mad) 


S. MURTAZA FAZAL ALI AND 
P, S. KATLASAM, JJ. 


State of Tamil Nadu, Appellant v 
V. Krishnaswami Naidu and another, 
Respondents, . . 

Criminal Appeal No. 292 of 1976, D- 
3-5-1979, ` 


Criminal P. C. (2 of 1974), S. 167 — 
To any Magistrate having jurisdicticn 
or not — Special Judge under Criminal 
Law (Amendment) Act 1952, if can exer- 
cise power of Magistrate under S. 187 
Cr. P. C. 1977 Cri LJ. 1013 (Mad) 
Reversed. (Criminal. Law sees 
Act (46 of 1952), S. 8). : 


A Special Judge EEN the Criminal 


Law (Amendment) Act, 1952 can ege 
cise the power conferred - zon a Mag- 
strate under Section 167 of the Criminal 
P. C. to authorise detention of the ac 
cused in the custody of the police. The 
Special Judge will proceed to exercises 
the powers that are conferred upon a 
Magistrate having jurisdiction to try 
the case. 1977 Cri LJ 1013 (Mad) Re 
versed, AIR 1961 SC 4762, Dist. 


(Para 10) 


The Special Judge in the Criminal 
Law (Amendment) Act is for some pur- 
poses deemed to be a Sessions Judæa 
and for some other purposes deemed D 
be a Magistrate and some powers exer- 
cised by the Magistrate are conferrei 
on him. The Special Judge is em- 
powered to take cognizance without 
the accused being committed and in 
trying the accused persons he is requir- 
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ed to follow the procedure for trial of 
warrant cases by a Magistrate. Under 
Section 8 (3) except as regards the pro- 
visions in sub-sections (1) and (2) the 
provisions of Code of Criminal Proce- 
dure are made applicable in so far as 
they are not inconsistent with the Cri- 
minal Law (Amendment) Act, 
l (Para 6) 

The Criminal Law (Amendment) Act 
being an amending Act the provisions 
are intended ta provide for a speedy 
trial of certain offences. The Criminal 
Law (Amendment) Act is not intended 
to be a complete code relating to pro- 
cedure. The provisions of the Cr. P.C. 
are not excluded unless they are in- 
consistent with the Criminal Law 
(Amendment) Act. Thus the Cr. P.C. 
is applicable when there is no conflict 
with the provisions of Criminal Law 
(Amendment) Act, If the context other- 
wise requires the word “Magistrate” 
may include Magistrates who are not 
specified in S. 3, Cr. P. C. Read along 
with the definition of the Magistrate 
in the General Clauses Act there can 
be no difficulty in construing the Spe- 
cial Judge as a Magistrate for the pur- 
poses of Section 167, (Para 7) 


Anno: (i) AIR Comm, Cr, P. C, (7th 
Edn.), S. 167, N, 1, 6. . 

(ii) AIR Manual (3rd Edn), Cr. L 
(Amendment) Act S. 8, N. 1. 

Cases Referred: Chronological Paras 
ATR 1961 SC 1762: (1962) 2 SCR 195: 

(1961) 2 Cri LJ 828 8 

Mr. V. P. Raman Advocate General 
(Mr. A. V. Rangarn Advocate with him), 
for Appellant; Mr. Hardev Singh and 
Mr. R., a Sodhi, Advocates, for Respon~ 
dents, . 
P. S. KAILASAM, J.:— The question 
that arises in this appeal is whether 
the Special Judge ` under the Criminal 
Law (Amendment) Act, 1952 can exer- 
cise the power conferred on a Magis- 
strate under Section 167 of the Crimi- 
nal Procedure Code to authorise deten- 
tion of the accused in the custody of 
the police. 

2. This appeal by certificate is pre- 
ferred by the State of Tamil Nadu 
against an order of the Madras High’ 
Court in C. M. Ps. Nos. 1582 and 1605 
of 1976 dated 22-4-1976. 


3. The first respondent V. Krishna- 
swami Naidu is the son of the second 
respondent L. Venkataswami Naidu. The 
first respondent was the Gazetted Per- 
sonal Assistant to the former Minister 
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for Health, State of Tamil Nadu. He 
and the second respondent were arrest- 
ed by the Vigilance and Anti-corrup< 
tion unit of the Tamil Nadu Police on 
April 2, 1976 for alleged offence under 
the Prevention of Corruption Act, They 


were produced before the Special Judge 


om the next day ie, 3-4-1976, The re- 
spondents moved the Special Judge for 
enlargement of bail, The petition was 
dismissed. The Inspector of Police 
(Vigilance): moved the Special Judge 
for committing the respondents to 
police custody for a period, of 15 days, 
That application was also -rejected. In 
spite of the rejection of this applica- 
tion ‘the police filed Cr. M. P. No, 617 
of 1976 before the Special Judge for 
directing the respondents to be placed 
under police custody for a period of 
15 days, The respondents moved be- 
fore the High Court Cr. M, P. No, 1587 
of 1976 for a direction that the respon- 
dents should be kept in judicial custody 
pending investigation of the crime. The 
respondents also filed another Cr. M.P., 
No, 1605 of 1976 for quashing the at: 
plication Cr. M. P, No, 617 of 1976 
before the Special Judge by the police 
for committing the respondents to 
police custody on the ground that the 
Special Judge is not a Magistrate as 
defined in the Criminal Procedure Code 
and as such mot empowered to act 
under Section 167 of the Criminal Pro- 
cedure Code and to place the accused 
in police custody, ` ` | g 


_ 4 In order to appreciate the conten~ 
Don raised in this appeal it is necessary 
to examine the relevant provisions of 
the Criminal Law Amendment Act of 
1952 ‘and the relevant provisions of . the 
Criminal Procedure Code Act of 1974. 
The Criminal Law Amendment Act 66 of 
1952 was enacted on 28-7-1952 to. fur- 
ther amend the Indian Penal Code and 
the Criminal Procedure Code 1898 and 
to provide for. a more speedy trial of 
offences. It may be noted that the 
Act is in the nature of an Amending 
Act in respect of the Indian Penal Code 
and the Code of Criminal Procedure, 
1898. Section 6 of the Act enables the 
State Government by notification in the 
official gazette to appoint as many Spe- 
cial Judges as may be necessary for 
such area or areas as may be specified 
in the notification to try offences puni~ 
shable under Sections 161, 162, 163, 
164, 165 or 165-A’ of the Indian Penal 


Code or Section 5 of the Prevention of- 


Corruption Act, 1947, and also in con 
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A. I, R. j 
spiracy to. commit or in attempt to 
commit or in abetment of any of the 


offences specified, The Special Judga 
thus appointed to try the offences men« 
fioned shall not be qualified for ap- 
pointment as a Special’ Judge under 
the Act unless he is or has been a Ses- 
sions Judge or an Addl, Sessions Judge 
oran Asstt, Sessions. Judge under the 
Code of Criminal Procedure 1898, Sec- 


tion 7 of the Act provides that notwith- 


standing anything contained in the Coda 
of Criminal Procedure, 1898 or in any 
other law the offences specified in sub- 
section (1) of Section 6 shall be triable 
by a Special Judge only. By Section 
KR (1) therefore the jurisdiction to try 
offences mentioned in S.6 (1) is confer- 
redon the Special Judge only. Sec. 8 is 
important for the purpose of our dis» 
cussion and may be extracted in full, 
The Special Judge is empowered under 
this section; 


(i) to take cognizance of offence with- 
out the accused being committed to 
him for trial; and 

(ii) in trying the accused persons he 
is required to follow the procedure pre~ 
scribed by the Code of Criminal Pros ` 
cedure in the trial of warrant cases by 
Magistrates, A 


5. It may be nofed that the Special 
Judge is not a Sessions Judge, Addl. 
Sessions Judge or an Asstt, Sessions 
Judge under the Code of Criminal Pro- 
cedure though no person can be ap- 
pointed as a Special Judge unless he 
is or has been either a Sessions Judge 
or an Addl. Sessions Judge or an Asstt, 
Sessions Judge. The Special Judge is 
empowered to take cognizance of the 
offences without the accused being 
committed to him for trial. The juris- 
diction to try the offence by a Sessions 
Judge is only after committal to him. 
Further the Sessions Judge does not 
follow the procedure for the trial of 
warrant cases by Magistrates. The 
Special Judge is deemed ‘to be a Court 
of Session only for certain purposes as 
mentioned in Section 8 (3) of the Act 
while the first part of sub-section (3) 
provides that except as provided in sub- . 
sections (1) and (2) of Section 8 the 
provisions of the Code of Criminal Pro- 
cedure, 1898 shall so fàr as they are 
not inconsistent with this Act, apply 
to the proceedings before the Special 
Judge. The sub-section further pro- 
vides that “for the purpose of the said 
provisions, the Court of the Special 
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Judge shall be deemed to be a Court 
of session trying cases without a jury 
or without the aid of assessors and the 
person conducting a prosecution befcre 
a Special Judge shall be deemed to Dë 
a public prosecutor.” The deemed pro- 
vision has to be confined for the pur- 
poses mentioned in the sub-section, Sec- 
tion 8 (2) enables the Special Judge to 
tender a pardon to a person with a 
view to obtaining evidence supposed to 
have been concerned for the commis- 
sion of an offence and the pardon so 
tendered was for the purposes of Sec- 
tions 339 and 339 (a) of the Code of 
Criminal Procedure, 1898. This sub- 
section was enacted because Special 
Judge not being a Court to which a 
commitment has been made cannot 
tender pardon under the provisions of 
Section 338 and so this section is intro- 
duced to enable the Special Judge to 
tender a pardon, Sub-section (3-A) Las 
made the provisions of Section 350 and 
549 applicable to proceedings before a 
Special Judge and for the. purposes of 
the said provisions a Special Judge shall 
be deemed to be a Magistrate. Section 
350 of the Code of Criminal Procedura 
enables a succeeding Special Judge to 
act on the evidence recorded by his 
predecessor or partly recorded by his 
predecessor : and partly recorded dy 
himself, Section 549 empowers a Maps: 
trate when any person is brought te- 
fore him charged with an  offerce 
for which he is liable to be trid 
by a Court to which this Cade 
applies or by a Court-martial, the Mags- 
trate shall deliver him to the Com- 
manding Officer of the Regiment or 
the purpose of being tried by the Court- 
martial, This provision also is made 
specifically applicable to , tha Spec-al 
Judge. Section 8-A empowers the Spre- 
cial Judge to try certain offences in a 
summary way and the provisions of 
Sections 262 to 265 of the Criminal Pro- 
cedure Code are made applicable so tar 
as they may apply. 


6 It will be thus seen that Section 
8-A empowers the - Special Judge to 
take cognizance of offence without com- 
mittal and directs that in trying tne 
accused persons he shall follow the pro- 
cedure prescribed by the Code of Czi- 
minal Procedure, Sub-see. (3) deems a 
Special Judge to be a Court of Session 
for certain purposes while sub-section 
(2) empowers the Special Judge to 
grant a tender of pardon. Sub-section 
(3) (a)' makes the provisions of Sections 
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350 and 649 of the Code of Criminal 
Procedura applicable to the Special 


Judge and for the purposes of 
those provisions the Judge is deem- 
ed to be a Magistrate Under 
Section B (A) the Special Judge 
is empowered to try cases summarily 
which are triable by the ` Magistrate. 
The Special Judge in the Criminal Law 
(Amendment) Act is thus for some pur- 
poses deemed to be a Sessions Judge 
and for some other purposes deemed to 
be a Magistrate and some powers exer- 
cised by the Magistrate are conferred 
on him, It is mecessary to note that 
Special Judge is empowered to take). 
cognizance without the accused ‘being 
committed and in trying the accused 
persons he is required to follow the 
procedure for trial of warrant cases by 
a Magistrate, Under Section 8 (3) ex- 
cept as regards the provisions in sub- 
sections (1) and (2) the provisions of 
Code of Criminal Procedure are made 
applicable in so far as they are not in- 
consistent with the Criminal Law 
(Amendment) Act. This taken along 
with the fact that the Criminal Law 
(Amendment) Act is an Amending Act so 
far as the Criminal Procedure Code and 
Indian Penal Code are concerned the pro- 
visions of Cr, P. C. should be consider- 
ed to be in force unless there are cer- 
tain provisions in the Criminal Law 
(Amendment) Act which are inconsistent: 
with the provisions of the Criminal 
Procedure Code, 


7 We will now examine the provi- 
sions of Sec, 167 of the Criminal Pro- 
cedure Code. Section 167 of the Crimi- 
nal Procedure Code requires that when- 
ever any person is arrested and de- 
tained in custody and when it appears 
that the investigation cannot be com- 
pleted within a period of 24 hours the 
police officer is required’ to forward the 
accused to the Magistrate. The 
Magistrate to whom ` the’ accused 
is forwarded if he is not the 
Magistrate having jurisdiction to 
try the case may authorise the deten- 
tion of the accused im such custody as 
he thinks fit for a term not exceeding 
15 days on the whole. If he has no 
jurisdiction to try the case and if he 
considers that further detention is 
necessary he may order the accused to 
be forwarded to any Magistrate having 
jurisdiction. The Magistrate having 
jurisdiction may authorise the deten- 
tion of the accused person otherwise 


1258 S.C. ([Prs, 7-8] 


than in custody of the police ‘beyond 
the period of 15 days but for a total 
period not exceeding 60 days. In ‘the 
present case the accused were produced 
before the. Special Judge who admitted- 
ly is the person who has jurisdiction to 
‘try the case, The contention which 
found favour with the High Court is 
Dat the words. ‘Magistrate having juris- 
diction’ cannot apply to a Special Judge 
having jurisdiction to try the case. No 
doubt the word ‘Special Judge’-is not 
mentioned in Section 167 but the ques- 
tion is whether that would exclude the 
Special Judge from being a Magistrate 
having jurisdiction to-try the case. The 
provisions of Chapter SU, Cr. P.C. 
relate to the information to the police 
.and their powers of investigation. It is 
seen that there are certain sections 
which require the police to take direc- 
tions from the Magistrate having juris- 
diction to try the case; Section 155 (2) 
requires that no police shall take up 
noncongnizable case without an order of 
the Magistrate having power to. try 
such case or commit the case for trial. 
Again Section 157 requires that when 
the police officer has reason to suspect 
the commission of an offence which he is 


empowered under Section 156 to investi- 
gate, he shall forthwith send a report. 


ofthe same toa Magistrate empowered 
to take cognizance -of such offence upon 
a police report.. Section 173 requires 
that on the completion of every. investi; 
gation under the Chapter the -officer-in 
charge of the police station shall for- 
ward to a Magistrate empowered to 
take cognizance of the offence a police 
report as required in the form pre- 
scribed, Section 8 of the Criminal Law 
Amendment Act 
the Special Judge to take cognizance of 
the offence without the accused being 
committed to him. In taking cognizance 
of an offence without the accused be- 
ing committed to him. he is not a Ses- 
sions Judge for Section .193, Cr, P. CG 
provides that no Court. of Sessions Judge 
shall take cognizance .for any offence as 
a Court of original jurisdiction unless 
the case has been committed to it by 
a Magistrate under the Code, Strictly 
he is not a Magistrate for no Magis- 
trate can take cognizance as a Court 
of Session without committal. The Cri- 
minal Law (Amendment) Act being an 
Amending Act the provisions are in- 
tended to provide for ia speedy . trial 
of certain offences, The Criminal Law 


(Amendment) Act is not intended to be 


State of Tamil Nadu v. V. Eege, 


` to note that the -General ‘Clauses 


specifically empowers . 
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a complete code relating to procedure. 
The provisions of the Cr, P. C. are not 
excluded unless they are inconsistent 
with the Criminal Law (Amendment) 
Act Thus read there could be no 
difficulty in coming to the conclusion 
that the Cr. P. C. is applicable when 
there is no conflict with the provisions 
of Criminal Law (Amendment) Act. If 
a Special Judge who is empowered to 
take cognizance without committal is 
not empowered to exercise powers. of 
remanding an accused person produced 
before him or release him on bail it 
will lead to an amomalous situation. A 
Magistrate other than a Magistrate hav- 
ing jurisdiction cannot keep him in cus- 
tody for more than 15 days and after 
the expiring of the period if- the Magis- 
trate having jurisdiction to try the- 
case does not include the Special Judge, 
it would mean that he would have no 
authority to extend the period of re- 
mand or to release him on bail, ‘So 
also if the Special Judge is not held 
to be a Magistrate having. jurisdiction, 
a charge sheet under Section 173 cam- 
not be submitted to him. It is relevant 
Act 
Section 32 -defines a Magistrate as in- 
cluding every person exercising all or 
any .of the powers ofa . Magistrate 
under the Code of Criminal Procedure 
for the time- being in force, Section A 
of the Criminal Procedure Code. pro- 
vides that any. reference without any 
qualifying words,‘to a Magistrate, shali 
be -construed, unless the context other- 
wise requires in ‘the manner stated in 
the sub-sections, If the context other- 
wise requires the word ‘Magistrate’ may 
include Magistrates who are -not. speci- 
fied in the section. Read along with the 
definition of the Magistrate in the Gene- 
ral Clauses Act there can be no diffi- 
culty -in‘ construing the Special’ Judge 
as a Magistrate for the purposes ‘of 
Section 167% “=. 0. 


BS In coming to the conclusion that 
the Special Judge is not a Magistrate 
the High Court strongly relied on a 
decision of this Court reported in (1962) 
2 SCR 195:(AIR 1961 SC 1762) EG 
Barsey v; State of Bombay. ‘This ‘Court 
in construing Rule 3 made under Sec- 


‘tion 549 of the Criminal Procedure Code 


‘held that the rule was applicable to 
only a Magistrate and not to a Special 
Judge’ who is not a Magistrate within 
the méaning of R. 3, Sec. 549 of the Code 
of Criminal Procedure empowers. the 
‘Central Government:to make rules as 
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to cases. to which persons subject to 
military, naval or air-force shall Je 
tried by the Court to which this Code- 
applies, - or by a Court-martial. The 
Central Government made rules in 
exercise of the powers conferred; ‘on it 
under this section. -Rule 3 which- is: 
considered by the Court runs. as fel- 
lows (at p. 1773 of AIR):— ` 

“Where a person subject to military, 
naval or air-force law is brought Ce: 
fore a Magistrate and charged with an` 
offence for which he is liable to- be 
tried by a Court-martial, such: ‘Magis~ 
trate shall not proceed to try such per- 
son or to inquire with a view to nis 
commitment for trial De the Court of 
Session or the High Court for amy 
offence triable by such. Court, unless, 
(a) he is of opinion, for reasons to be 
recorded that he should so proceed 
without being moved thereto by GO 


petent military, naval or air-force 
authority; or- 

(b) he Is moved . thereto by erch 
authority.” . EN = 

9. Rule 3. it will be seen. provides. 


that the Magistrate shall not proceed’ 
to try such person or inquire with a 
view to his commitment for trial by che 
Court of Sessions. Judge unless he is 
of opinion that he should. so: proceed. 
without being moved thereto by sech 
authority. The sub-section, therefcre, 
contemplates. a Magistrate who can. try 
the offence himself. or imquire with a 
view to commitment. This part of che 
section is not. applicable. to a Special. 
Judge. as he cannot. inquire with a view 
to his commitment. Therefore, the Magis- 
trate referred to under Rule. (3) cannot. 
include a Special J udge.. -This Court. 
observed that. Section. 549 is. not one of 
the sections. in Chapter 21 of. the Cede. 
of Criminal Procedure and that it does 
not empower the Central Governmen- to 
modify the warrant procedure and that 
Rule 3 would not be applicable znd 
further it cannot be said that. by rea- 
son of the procedure to be followed by 
a Special Judge he would be a Magis- 
‘trate empowered to try such a person. 


within the meaning. of Rule 3. Relying ` 


on .this.. decision. the learned J udge. held. 
that the same ratio would. govern she. 
facts of the _ present case, . The learaed 
Judge was in. error in applying. she. 
decision of. this. Court relating to Rala 
3. which is framed under. Section. 549 to 
Section. 167 of. the, Cr.. P. C. The. Magis- 
trate- -contemplated - under Rule 3 is a 
- Magistrate who is empowered. ta. fr: 


Arjuna Pradhan v. State of Orissa 
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quire with a view to committal which ` 
cannot apply. to a Special Judge: 


10., In the result on consideration of 
the relevant provisions of the Criminal 
Law (Amendment) Act and the Cr. P.C. 
we have no hesitation in coming to al 
conclusion that a Special Judge would 
be a Magistrate empowered to try a 
case under Section 167 of the Cr. P. C. 
The Special Judge will proceed to exer- 
cise the powers that are conferred up- 
on a Magistrate having jurisdiction to 
try the case. The appeal is allowed and 
the order of the High Court set aside. 

Appeal allowed. 
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(From: 1974 Cut LR. (Cri) 424) 
S. MURTAZA FAZAL. ALI AND 
A. D. KOSHAL, JJ. 


Arjuna .Pradhan and another, Appel- 
lants v. State of Orissa, Respondent. 


Criminal Appeal No, 390- of 1974, D/- 
7-2-1979, . 


Penal Code (45. of. 1860), S. 304, r./w. 
S. 149.and S.. 323 — Accused No. 1 and 
2 charged. under S. 304/149 — Accused 
No. 1.foùnd to have exceeded right of 
private defence of property and Ac- 
cused No. 2 not shown to have assault- 
ed deceased. —. Charge . . under S. 149 
fails — Conviction of. Accused No, 1 
altered from. one under S, 304/149 to 
that under S. 323 and Accused No, 2 
acquitted, 1974 Cut LR.. (Cri) 424 Partly 


Reversed.. (Para 3) 
Anno: AIR Comm, Penal Code (2nd 
Edn.);. S, ge N, Te 
FAZAL ALI, Aa The . appellants 


have been convicted under &. 304-II 
read with Section ` 149 and sentenced to 
three years’ ‘rigorous. imprisonment. 
This appeal by special leave is. directed 
against the- judgment: of the Orissa 
High Court which ‘affirmed. the convic- 
tion amd sentences ` passed by the 
Sessions J udge. 


3. We have gone | ~ through the judg- 


ment. of, the High Court as also that of 


the Sessions Judge and we have also 
heard the learned counsel for the par- 
ties. 


3. Mrs. Sunanda Bhandare appearing 


in support of the appeal, e, sub- 


CW/EW/B778/719/RSK ` 
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mitted that the case of appellant No. 2 
Laxman Pradhan merits serious consis 
deration because there is no legal evi- 
dence to show that he inflicted any 
lathi blow to the deceased. It was sub- 
mhitted that on the finding of the High 
Court that the appellants had exceeded 
the right of private defence of pro- 
perty, the charge under Section 149 
which was based on the common object 
to assault must necessarily fail, In that 
view of the matter unless there was 
specific evidence against appellant No. 2 
Laxman Pradhan that he had assaulted 
the deceased, he cannot be convicted 
under Section 323. In our opinion, the 
contention raised by Mrs, Bhandare 
regarding Laxman Pradhan is 
founded and must prevail, The High 
Court has clearly affirmed the finding 
of the trial court at page ¥1 of the 
paper-book that the tank which was 
_ the subject matter of the dispute was 
actually in possession of the appellants 
and that it was the prosecution party 
hich started the trouble. The High 
Court however found that the appels 


fence of property. On this finding, it 
is manifest that the charge under Sec- 
tion 149 as framed must fail, There is 
mo evidence led by the prosecution to 
show that Laxman Pradhan had assault- 
ed the deceased and in absence of any 
- [such ` evidence ‘Laxman Pradhan cannot 
be convicted for individual assault. In 
view of our finding that the charge 










No. 1 also cannot be convicted under 
Section 304-II/149 and his conviction 1s 
therefore altered from ome under Sec 
tion 304-II/149 to that under Section 
323 as there is clear evidence that he 
had assaulted the deceased with Bhusa. 
Thus, we allow the appeal of Laxman 
Pradhan in toto, and acquit him of. tha 
charges framed against him. He | 
be discharged from his bail bond. The 
appeal of Arjuna. Pradhan is. allowed 
in part in that his conviction is altered 
from 304-IT/149 to that : under Section 
323 and sentence reduced to one year. 
He shall surrender and serve out the 
remaining portion of the sentence, 


E? e ù 


[Prs. 1-2] Dologovinda v. State of Orissa (Fazal Ali J.) 


well 


lant exceeded the right of private de=. 


under Section 149 fails, the appellant 


_ Order accordingly. 


A. I. R. 
AIR 1979 SUPREME COURT 1260- 
(From: Orissa) 


S. MURTAZA FAZAL ALI AND A D 
KOSHAL, JJ. 


Dologovinda Mohanty, Appellant v, 
State of Orissa, Respondent, 


Criminal Appeal No, 225 of 1972. Djs 
23-1-1979 aoa oe 


Prevention of Corruption Act (2 of 
1947), S. 5. (1) (c) read with e 5 a — 
Sentence — Amount of Rs. 130 embezzl- 
ed recovered from salary of accused — 
Accused committing offence when he 
was mentally disturbed — Sentence of 
imprisonment reduced to period already 
served (one week) and fine reduced from. 
Rs. 1000 to Rs, 500. (Para 2) 


Anno: AIR Manual (3rd Edn.), Preven= 
tion of Corruption Act, S.5 N. 6, 


FAZAL ALI, J.:— In this appeal by 
special leave the appellant . has been 
convicted under Section 5 (1)..(c) read 
with Section 5 (2) of the Prevention of 
Corruption Act, 1947 and sentence to 
four months’ rigorous imprisonment and 
a Dne of Rs. 1,000, in default eight 
months’ rigorous imprisonment, 


2 We have heard learned counsel for 
the appellant who has argued that it was 
not a case of misappropriation but one 
of bona fide mistake in accounting. It 
appears that the appellant- who was a 
District Fishery Officer, was ‘not at all 
conversant with accounts and while 
writing the cash book and the Consoli~ 
dated Form and other documents he may 
have committed mistakes, but in view of 
the findings of the courts below there 
can be no doubt that the charge of mis- 
appropriation as found against him is 
proved, beyond reasonable doubt. It, how- 
ever, appears.. that the entire money 
which ` was sid to have been embezzled. 
by the appellant was recovered by the 
Government by. deducting the entire 
amount from the salary of the appel- 
lant. It also appears from the statement 
of the accused under Section 342 that 


_in view of his domestic circumstances he 
“ was mentally disturbed. Having regard 
` to these special circumstances and fur- 
ther having regard to the fact that the 


sum embezzled is only Rs, 130 we feel 
that it would not be proper to send the 
appellant back:to jail. The appellant has 
already undergone about a week’s im- 
prisonment. For these reasons, therefore, 


€W/EW/A910/79/RSK: 


t au? 


8979 Raman Kalia vo State of Gujarat 


we reduce the sentence to the period al- 
ready served and reduce the fne from 
1,900 to Rs. 500, in defaut ore 
month's rigorous imprisonment, Out cf 
the fine, if deposited already, Rs. 500 
may be refunded to the appellant, With 
this modification the appeal is dismissed. 
Appeal dismissed. 





AIR 1979 SUPREME COURT 1261 
(From: Gujarat) 
S. MURTAZA FAZAL ALI AND 
A, D KOSHAL, JJ, 

Raman Kalia and another, Appellan-s 
v. State of Gujarat, Respondent, 

oe Appeal No, 183 of 1974, Dk 
31-1-1979. . 


(A) Evidence Act (1 of 1872), S. 3 — 


Credibility of witnesses —- Enmity — 
Not a sufficient ground for . rejectirg 
testimony. (Para 1) 


Anno: AIR Manual (3rd Edn.), Evi- 


dence Act, S. 3, N. 38. 


(B) Penal Code (45 of 1860), S. 323 —~ 
Sentence — Injuries on complainant 
simple in nature and more or leag 
superficial — Sentence of nine months 
reduced to period already served (aboat 
a month and a half). (Para 1) 


Anno: AIR Comm, Penal Code ES 
Edn.) S. 323, N. 11, 


FAZAL ALE, J:— The appellants 
have been convicted under Section 323, 
L P. C. amd sentenced to nine montis 
R. I. by the High Court, which set aside 
the order of acquittal passed by the 
trial magistrate on appeal to it by the 
State. The judgment of the High Court 
and that of the trial court, contain a 
detailed narrative of the ‘prosecution 
case. On the day of - occurrence t18 
complainant Raghia Surji was assaulted 
by Raman Kalia and Khalpa Kalia ‘in 
front of the house of Lallu Bam wo 
was also assaulted. It was also alleged 
that the two accused assaulted Mohan 
Raghia, the son of the. complainant 
also, The: Magistrate acquitted the zc- 
cused on the ground that oo sufficient 
evidence was led before the court. In 
acquitting the appellant Khalpa Kaa 
the Magistrate was swayed by the cir- 
cumstance that his name was not at 
all mentioned in the F. I. R. althouzh 
F. LR was lodged by Raghia Surji 


CW/EW/B235/79/RSK. 
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-who bad seen the entire occurrence 
and still he never indicated in the 
F. L R. that the second appellant 
Khalpa had assaulted anybody. Even 
the fact that Lallu Ram was assaulted 
by the appellants was not mentioned 
in the F, LB Furthermore, while 
the complainant mentioned the presence 
of his son Mohan Raghia in the F.I. R. 
he did not mention that Mohan Raghia 
was also beaten, In his statement in 
the Court the complainant had categori~ 
cally stated that the Police had record- 
ed the complaint according to what he 
stated and it was read over to him and 
signed by him. He also admitted that 
he had lodged complaint only against 
Raman Kalia and not against Khalpa 


- Kalia. The High Court appears to have 


completely overlooked this important 
circumstance, which was sufficient to 
throw serious doubt on the truth of 
prosecution case, by a bare statement 
that itwas impressed with the evidence 
given by Lallu Ram and others, At any 
rate, the very fact that the presence 
of Lallu Ram or Mohan Surji as per- 
sons who had been injured during the 
occurrence was not mentioned by the 
complainant who was a full-fledged eye 
witness is sufficient to raise a doubt 
regarding the complicity of the accused 
Khalpa Kalia or even Raman Kalia so 
far as these two persons are concerned 
and this doubt could not be displaced 
by the oral evidence of witnesses exa- 
mined long after- the occurrence at the 
trial, No explanation has been given by 
the complainant why the name of ap- 
pellant Khalpa Kalia was not mentioned 
in the F. I. R. which he tacitly admits. 
In these circumstances, we are satisfied 
that the prosecution has not proved the 
participation of Khalpa Kalia in the 
occurrence nor it has beem proved that 
Mohan or Lallu Ram were beaten by 
the appellants, For these reasons, there- 
fore, Khalpa Kalia is entitled to an 
acquittal, So far as Raman Kalia is 
concerned there is overwhelming evi- 
dence to prove that he had assaulted 
the complainant Raghia Surji and this 
fact is mentioned in the F. L R. and 
supported by a number of witnesses, 
The only comment against the witnesses 
was that they were inimical to the ac- 
cused but that by itself was not a 
sufficient ground for rejecting their 


. testimony.. Having however, regard to 


the injuries sustained by the com- 
plainant which were simple in nature 
and more or less superficial we 
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think that a sentence of nine months 
imposed by the: High Court errs on the 


side of severity. We would, therefore, 


while upholding the conviction -of 
Raman, Kalia under Section 323, I. P. C. 
reduce the sentence to the period al- 
. ready served, which we understand is 
about a month and a half. The appel- 
lant Raman Kalia will now be dis- 
charged from his. bail bonds, The ap- 
peal of Khalpa Kalia is allowed. His 
conviction and sentence are set. aside 
and he is acquitted of the charge fram- 
ed against him. The appellants will now 
_ be ae from the bail bonds. 

Order. one 





AIR 1979 SUPREME COURT 1262 


(From: Orissa) . 


S. MURTAZA FAZAL ALT AN D A. = 
KOSHAL, J J. l 


- Bahadul, Appellant v. State of Orissa, 
Respondent. 


Criminal Appeal No, 199 of 1972, D/- 
16-1-1979. 


Evidence Act (1 of 1872), Ss. 8, 27 — 
Weapon merely taken out by accuse 
from beneath his cot and handed over 
to police without any statement — Place 
also accessible to all — Factum ‘of re- 
covery is barred under S 27 and wea- 
pon cannot be relied on’ as admissible 
under S. 8, Order of Orissa High Court 
D/- 16-3-72, Reversed. ` ` (Para A 

Anno: AIR Manual (8rd Edn. is „Eyi 
dence Act, S. 8 N. 2; S. 27 N. 6. 


- FAZAL ALI, J.:—- This appeal by spē- 
cial leave is directed against the judg- 
ment. of ‘the Orissa’ High Court dated 
16th March, 1972, upholding thè convic- 
tion of the appellant under Section 302 
I.P.C. and sentence of life imprisonment 
awarded. by the Sessions. Judge., A ` de- 
tailed narrative of the prosecution case 
is to be. found in the judgment of the 
High Court and it is not necessary for 
us to repeat the same all over again. The 
appellant is said to ‘have assaulted Usha- 
bati Padhan by means ‘of an axe--on 
14-8-1967 at. 7.00 a.m. following ‘a dis- 
pute between” the appellant and ` bis 
party and Ushabati . Padhan who 
laid some claim to the land which was 
being ploughed by the appellant. 
central evidence against- the SES 
consisted of the: following: . 


CW/EW/A642/79/RSK ` 


af 


{(Prs, 1-2] Bahadul v. State of Orissa (Fazal Ali J.) 


-The - 


ALE 


{1) Evidence of P.Ws. 1 to 7. 

(2) Judicial confession made by the 
appellant before a Magistrate. 

(3) Production of the blood-stained 
Tangia from the appellants house after 
taking it from -his house. 


2. The trial court after considering 
the evidence refused to rely on the oral 
evidence led by. the prosecution and 
disbelieved P.Ws, 1-7. The Sessions Judge 
further found that the confession was 
voluntary and he based his conviction 
on the confession alone corroborated as 
it was by the evidence of P.Ws, 11-12 
before a Magistrate under Section 164 
of the Code of Crimimal Procedure. The 
appellant filed an appeal ` in the High 


Court which did not agree with the 


finding of the Sessions Judge on the as- 
sessment of oral evidence led by the 
prosecution and. appears to have accept- 
ed the evidence of P.Ws. 1to7. In doing 
so the High Court tried to displace some 
of the reasons given by the Sessions 
Judge but seems to have overlooked one 
very important fact which completely 
demolishes the evidence of these wit- 
nesses. We would like to indicate this 
fact first. According to the statement of 
the eye-witnesses P.Ws. 2 to 7 at the 
time of occurrence they were ploughing 
in the Atia land of Daitari which is a 
jow lying area but which according to 
the statement of the witnesses made 
before the police was not visible. from 
the place of occurrence nor ahy person 
standing there could be in a position to 
see the occurrence. P.Ws. 3 to 7 had 
tried to resile from the statemént. which 


` they gave before the. police but on be- 


ing “confronted the Investigating Officer 
has proved that each one of them has 
made that statement before the police, 
that they were at the low lying area 
where the occurrence took placè and 
which was not visible from there. P.W. 2 
has mot admitted this: fact before the 
police but from: ‘the evidence it appears 
that he was also ploughing the. land at 
the same place where P.Ws. 3 to 7 were. 
In these circumstances the evidence. of 
P.W. 2 also falls in the same category ds 
those of P.Ws, 3 to 7. The learned Ses- 
sions Judge has dealt with the circum- 
stances in great’ detail and ‘going -into 


‘this ‘aspect obsérved as ‘follows:— 


“These P.Ws, have also stated’ befora 
the LO. that they were at the time of 
incident. ploughing in the Atia land’ of 
Daitari in the low lying portion and 
hearing the Halla and shout of P.W., I 
they came to the DHIPA land and saw. 
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the incident which. they categorically 
denied in court and contradict their 
statements to the LO It is further ad- 
mitted by these P.Ws. that if they would 
be in the low lying portion of the Azia 
jand, they will not be able to see tae 
incident nor also hear it.” 


3. ‘In view of this‘ finding oz the Ses- 
sions Judge which has neither been re- 
versed nor noticed ‘by the High Court 
it is impossible for us to rely on the 
evidence of P.Ws. 2~7. As regards P.W. 1 
we have been taken through the ewi- 
dence of this witness who is a young 
girl of 15 years and has admitted that 
before’ going to the Police Station she 
had met her maternal uncle and one 
Purma Dahuri. who had asked her to zo 
to the Police Station and also instructed 
her as to what had to be reported. Thus 
the witness clearly admits that she was 
tutored by two persons and none of them 
has been examined by the prosecution 
to prove that there was no tutorirg. 
Apart from this the Sessions Judge kas 
pointed out that there. are a number of 
contradictions in her evidence and the 
statement given by her in the F.LR, On 
going through the evidence of P.W. 1 
we feel that it is rather unsafe to rely 
on this evidence for the purpose of ccn~ 
victing the appellant on a murder charge. 
We would, therefore, exclude her evi- 
dence from consideration. 
us to the other two pieces of evidenze, 
namely, the judicial confession made 3y 
the appellant before a Magistrate aad 
the evidence of the production of tangia. 
As regards the confession, the, High 
Court itself refused to act on it as it 
was satisfied that the confession- was rot 
a voluntary one. In this connection the 
High Court observed as follows:— 


“The fact is that the accused was er- 
rested on 14-38-67 and the : Magistrate 
took no pains to ascertain as to hew 
long he was in police custody before he 
was produced .before him. He also fur- 
ther admits that no time for reflection 
was given to the accused on 17-8-67 
wher. he was produced for making the 
judicial confession. It is well-setthed 
that no judicial comfession can be acted 
upon unless it is proved to be voluntery 
and true, In view of the testimony of 
P.W. 8, who has not acted with due cr- 
cumspection, it is difficult to reach the 
conclusion that the 
voluntary.” 


4. In these circumstances, therefare, 
we are not in a position to rely on "be 
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This. leaves . 


confession was 
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judicial confession. As regards the pro- 
duction of the tangia by the accused be- 
fore the police, the High Court seems to 
have relied on it as admissible under 
Section 8 of the Evidence Act. As there 
is nothing to show that the appellant 
had made any statement under S, 27 
of the Evidence Act relating to the re- 
covery of this weapon hence the factum 
of recovery thereof cannot be admissible 
under Section 27 of the Evidence Act. 
Moreover, what the accused had done 
was merely to take out the axe from be- 
neath his cot. There is nothing to show 
that the accused had concealed it at a 
place which was known to him alone 
and no one else other than the accused 
had knowledge of-it. In these circum- 
stances the mere production of the tan- 
gia would not be sufficient to convict the 
appellant, For the reasons given above 
we are satisfied that the prosecution has 
not been able to prove the case against 
the appellant beyond reasonable doubt. 
The appeal is accordingly allowed, the 
conviction and sentence imposed on the 
appellant are set aside and he is acquit- 
ted of the charges framed against him. 
The appellant is directed to be released 
EE á 

Appeal allowed. 
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(From: Allahabad): 


V. R. KRISHNA IYER, D. A. ‘DESAI 
‘AND O. CHIN NAPPA REDDY, JJ. 


Mahtab Singh, Appellant v. State- of 
U. P., Respondent. 


‘Criminal Appeal No. 276 of 1978, D/- 
9-8-1978. 

Penal Code (45 of 1860), S . 10 — Start- 
ing point of limitation — Stay or ` sus- 


pension of fine — Period of such. stay of 
suspension is to be excluded m comput- 
ing limitation of six years, 


The period of limitation does not start 
to run under S, 70 where on account of 
an order of a higher court-the fine has 
ceased to be leviable. S. 70 says that the 
State shall levy fine within six years 
from the date of the sentence. To levy 
is to realise or to collect; It is clear that 
what is meant is that within six years 
the State must commence proceedings 
for realisation, not complete it. (Para 8) 


DW/EW/C84/79/RSK 
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An appellate court has power to sus- 
pend the execution of the semtence or 
order appealed against. If sentence or 
fine is so suspended, it ceases to be in 
force pro temporo, The consequence is 
that during the period of suspension of 
the sentence of fine, there is no sentence 

of fine to be levied. (Para 6) 


When a party secures stay against the 
State and prevents it from levying the 
fine, it is violative of common sense and 
law to hold that the fine itself is there- 
after irrecoverable because of limitation. 


Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 70 N. 4. , 

Cases Referred: Chronological Paras 
AIR 1962 SC 1145: (1962) 2 Cri LJ 256 5 

JUDGMENT:— The question of law 
raised in the special leave petition be- 
ing one which is likely to arise in more 
than one case, we have granted leave 
and heard arguments and proceed to 
judgment right away. 

2. The short point is - whether a fine 
imposed by a criminal court upon acon- 
vict can be realised more than six years 
after the date of the sentennce if the 
appellate court or the revisional court 
has stayed or suspended the collection 
.of the fine. 


3. The appeHant had been sentenced 
to two years’ rigorous imprisonment and 
a fine of Rs. 20,000 as early as 1964. 
More than six years thereafter the State 
tried to levy the fine and so the aggriev- 
ed appellant moved the ‘High Court 
under S. 482, Cr. P. C. to quash the 
order of the Sessions Judge -directing 
levy of the fine, The High Court, how- 
ever, declined to demolish the levy pro- 
ceedings because the appellant had got 
the levy of the fine suspended all through 
when he had gone up in appeal against 
_ the conviction and the sentence includ- 
‘ing the sentence of fine. ` - 


4. Section 70 of the Indian Penal 
Code reads: 

“The fine, or any part thereof which 
remains unpaid, may be levied at any 
time within six years after the passing 
of the sentence, and if, under (De sent- 
ence, the offender be liable to imprison- 
ment for a longer period than six years, 
then at any time previous to the expira- 
tion of that period; and the death of 
the offender does not discharge from the 
liability any property which would, after 
his death, be legally liable for his debts.” 


t 
D 


5. It is obvious as has been pointed 


out by this Court in AIR 1962 SC 1145 


{Para Ri. 


A. I. HR. 


that the period of limitation commences 
from the date of the sentence imposed 
by the trial court. That decision, how~ 
ever, does not contemplate stay or Suz: 
pension of the sentence by any higher 
court. The proposition is impeccable that 
in the ordinary course, absence, stay 
or suspension of the sentence by any 
higher -court, the expiry of the period of 
six years will bar the levy of the fine. 
In the present case, however, the 
appellate court on the motion of 
the appellant had suspended the 
sentence of fine. If the period 
of such suspension of the sentence were 
to be excluded, the State was well with~ 
in time under S, 70. The question is 
whether the period during which the 
levy of fine was suspended could be ex~ 
eluded or not, 


6 A bare reading of S, 389 makes it 
clear that the appellate court has power 
to suspend the execution of the sentence 
or order appealed against. If sentence or 
fine is so suspended, it ceases to be in 
force’ pro temporo, The consequence is 
that during the period of suspension of 
the sentence of fine, there is no sentence 
of fine to be levied. i 


7. Even otherwise, on first principle, 
H is obvious that when a party has se- 
cured a stay of collection of fine and 
such period of stay extends over. a long 
stretch and conceivably may even extend 
beyond six years, he cannot take up the 
stand thai thanks to the stay he has ob- 
tained of the recovery of the fine, the 
fine itself has become irrecoverable. The 
judicial process cannot stultify the judi- 
cial orders: In the present case, -the sen« 
tence. of fine was Suspended on the mo~ - 
tion of the appellant himself. He: enjoy- 
ed the benefit of the suspension or stay 


Of the order and now takes up the con- 


trary stand that the sentence must ba 
deemed to have been in force and tha 
fine leviable. When a party secures stay 
against the State and prevents it. from 
levying the fine, it is violative of com~ 
mon sense and law to hold that the fine 
itself is thereafter irrecoverable because 
of limitation. In this view, we have no 
doubt that there is no merit in the con~ 
tention of the appellant and the High 
Court was right. The appeal is dismissed 
with costs, ae 


_ § Section 70 says that the State shall 
levy fine within six years from the date 
of the sentence, To levy is to realise or 
to collect. It is clear that what is meant 
is that within: six years the State must 
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commence proceedings .for realisation, 
not complete it, It is beyond the Stat=’s 
‘power to complete the realisation pxo- 
ceedings, but it is within its power to 
initiate such proceedings. What is cen- 
templated is that the State shall com- 
mence recovery proceedings. Once such 
steps are taken, the plea of limitation 
is out of bounds for the sentences. S. 70 
has to be read in a common sense w2y 
and, therefore, when the provision speaks 
of levying fine it postulates that the fine 
is leviable otherwise. If, however, m 
account of an order of a higher court, 
the fine has ceased to be leviable, thanks 
to the suspension of the levy of the fine. 
The period of limitation does not start 
to run under Section 70, LP.C. . 
Appeal dismissed. 
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6. MURTAZA FAZAL ALI AND A D 
KOSHAL, JJ, 


_ Prabhakar Shankar Sawant and othess, 
Appellants v. State of Maharashtra, Res- 
pondent, 


_ Criminal Appeal No, 174 of 1975, D 
9-2-1979, 

Penal Code (45 of 1860), Ss, 146, 149 — 
Common object — Proof of. 7 

Before the accused could be convicted 
of sharing the common object of tne 
assembly or of being members of tne 
same at a time when the assembly te- 
came unlawful, it had to be proved >y 
the prosecution that the accused were 
members of the unlawful assembly at 
the time when the assembly became un- 
lawful and started pelting stones, If 
there is no evidence of idéntification of 
accused at the stage when the morcàa 
became unlawful it cannot be explainad 
away by presuming that as the morcha 
moved on it must be presumed to 8 
unlawful and amy person who was 4a 
member of that assembly must be pre- 
sumed to share the common object of 
the unlawful assembly. This is over- 
Stating the law on the subject, Befoce 
the Court is satisfied that an accused is 
a member of an unlawful assembly it 
must be shown either from his active 
participation or otherwise that he shared 
the common object of the unlawful a= 
sembly. It is not necessary that the az= 
eused should be guilty of any overt act. 
It is sufficient if it is shown that as a 
participant of the uniawful assemb_y 
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1979 S.C./80 VHI G—2 


P. S. Sawant v. State of Maherashtra (Fazal Ali J.) 
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be was sharing the common object of 
the same. ` (Para 1) 


Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 146 N. 5,-9A, 11, 13A; S, 149 
N. 6, 8, 9A, i 


FAZAL ALI, J. This appeal by spe«- 
cial leave is directed against the judg- 
ment of the Sessions Judge, Greater 
Bombay dated 3rd March, 1975. The ap- 
pellants were convicted by the Metro- 
politan Magistrate under Sections 147, 
426/149 and 506 and sentenced to three 
months rigorous imprisonment under 
each count, The sentences were directed 
to run concurrently, By the time the 
Metropolitan Magistrate decided the cas@ 
the new Criminal Procedure Code, 1973 
came into force and, therefore, the ap- 
pellants filed a revision to the Sessions 
Judge. The Sessions Judge after going 
through the evidence affirmed the deci- 
Sion of the Magistrate and confirmed 
the convictions as also the sentences im~ 
posed on the appellants by the trial 
magistrate. It appears that in view of a 
decision of Division Bench of the Delhi 
High Court that no appeal lay in the 
present case as the new Code of Criminal 
Procedure; 1973 had already..come into 
force and since the appellants had taken 
the matter in revision to the Sessions 
Judge, a further revision to the High, 
Court was not maintainable. The correct- 
ness of the view of the High Court has 
been assailed before us by the learned 
counsel for the appellants but in the cir- 
cumstances of this case we do not want 
to decide that question because we have - 
decided to enter into the merits of the 
case as the appellants were deprived of 
a right of appeal in this matter, Accord- 
ing to the evidence the appellants form- 
ing members of a morcha - constituted 
an unlawful assembly only when- it 


transcended its limits and started com~7 ` 


mitting violence by throwing brick-bats 
on the houses of some of the prosecu- 
tion witnesses. Actually, the occurrencé 
took place as a result of a dispute be: 
tween two rival unions, A perusal of the 
evidence clearly shows that the entire 
morcha consisting of 300 to 400 persons 
was in the first instance peaceful but 
became violent only when some of the 
members of the assembly started pelt- 
ing stones and damaged the glass panes 
of the houses of some of the prosecu- 
tion witnesses, It is true that the Ses- . 
sions Judge as also the Magistrate had 
held that the appellants were members 
of the unlawful assembly but the courts 
below have viewed this case from an 
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. ¡absolutely wrong angle of vision. Before 
the -appellants could be convicted of 
sharing the common object of the as- 
sembly or of being members. of the 
same at a time when the assembly be- 
came unlawful, it had to be proved by 
the prosecution that the appellants were 


members of the unlawful assem- 
bly. at the time when assem- 
bly became unlawful and started 


pelting stones. To begin with there is 
no such evidence in this case, The evi- 
dence merely shows that the appellants 
- were members of the morcha but there 
is absolutely nothing to show that they 
were members of the unlawful assembly 
when the members of the assembly 
started pelting stones. P.W. 1 who is a 
complainant and a full-fledged eye-wit- 
ness had lodged the PID on the 21st 
June, 1972 in which he did not mention 
the names of any of the appellants, That 
by itself is a serious infirmity in the 
prosecution case which is sufficient to 
‘throw doubt on the truth of the version 
. presented by the prosecution, No ex- 
planation for the omission of the names 
of the appellants has been given in the 
statement of the- complainant and in 
. absence of any explanation this appears 
‘to us to be a manifest defect in the 
` prosecution case on 
appellants are entitled to an acquittal, 
more particularly when the complainant 
says categorically in his evidence that 
accused 1, 3, 4, 5, 10 and 11 were head- 
ing the morcha. Indeed if this was so 
then we would have expected the com- 
~ plainant to mention at least these names 
. in the F.I.R. It is true that P.W. 1 in 
bis deposition has stated that the 
morcha was shouting and after some 


.. time stones. were thrown at his house 


but ‘he does not state anywhere in his 
evidence that at the time when stones 
were being thrown, appellants continu- 
ed to be members of the morcha. Strong 
réliance was placed on the evidence of 


=- P.W., 2 who says that he saw that a 


morcha had come and members of the 
morcha. had thrown stones in his house. 
He further says that there were 400 to 
500 persons in the morcha and he had 
seen accused Nos. 3 and 6 in the morcha. 
But he does not state at what stage ha 
had seen these members in the morcha 
nor does he say that when the morcha 
started pelting stones and broke his 
window glass panes any of the appel- 
lants continued to be members of tha 
morcha. P.Ws. 2 and 6 are neighbours 
and if they had actually identified the 


Om Prakash v, State of Haryana 


which alone the. 
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appellants or amy of them as members 
of the morcha at the time when stones 
were being pelted, they must have in 
ordinary circumstances revealed the 
names of the persons whom they identi- 
fied to the complainant before he lodged 
the PIR This was, however, not done 
which clearly shows that the witnesses 
did not at all identify the appellants at 
the stage when the morcha became un- 
lawful, The learned Sessions Judge tried 
to explain away this important lacuna 
in the prosecution case by presuming 
that as the morcha moved on it must he 
presumed to be unlawful and any per- 
son who was a member of that assem- 
bly must be presumed to share the 
common object of the unlawful assem- 
bly. We think that the learned Sessions 
Judge has, however, overstated the law 
on the subject, In fact this is not a man- 
ner in which conviction for offences 
under Sections 147, 149 can be proved. 
Before the Court is satisfied that an ac- 
cused ig a member of an unlawful as- 
sembly it must be shown either from 
his active participation or otherwise that 
he shared the common object of the un- 
lawful assembly. It is not necessary that 
the accused should be guilty of any 
overt act, It is sufficient if it is shown 
that as a participant of the unlawful as- 
sembly he was sharing the common ob- 
ject of the same, Even that evidence is 
wholly lacking in the present case. In 
this view of the matter the evidence / 
led by the prosecution has not at all 
established the complicity of the appel- 
lants in the offences with which they 
were charged. For these reasons, there- 
fore, we allow this appeal, set aside the 
conviction and sentence imposed on the 
appellants and acquit them of the charg- 
es framed against them. The appellants 
will now be discharged from their bail 


bonds, 
Appeal allowed. 
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Om Prakash etc, Appellants v. The 
State of Haryana and another, Respon- 
dents. 

Criminal Appeals Nos, 200 and 201 off 
1972, D/- 23-I-1979. i 
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»— Appeal against fine — Death of ap- 
pellant pending appeal — Appeal does 
not abate, 


Section 394 provides that an appeal 
from a sentence of fine does not akate 
on the death of the appellant and fur- 
ther, the proviso to that section enakles 
any of the near relatives to obtain leave 
to continue the appeal. (Para 1) 

Anno: AIR Comm. Cri. P, OG (7th 
Edn.), S. 394 N., 1, 

(B) Penai Code (45 of 1860), Ss. 120-A 
‘and 465 — Central Excises and Salt Act 
(1944), S. 9-A — Charge of conspiracy 
to dispose of unauthorised stocks of to- 
bacco and falsification ef records — Evi- 
dence and proof, 


Prosecution case was that the accused 
persons had comspired to dispose of un- 
authorised stocks of tobacco or that 
after transporting first quality tobacco, 


they created records to show that only 


second quality was transported and only 
the lower duty was payable. 


Held that the prosecution case was not 
bome out from any of the records, 
(Para 7) 


Paying higher price for a substanderd 
quality cannot make it of a standerd 
quality and that alone cannot be (be 
preot of the conspiracy between the se- 
cond accused (the purchaser) and ‘the 
first accused (the seller). (Para 4) 


When original entry was alleged te 
be erased and corrected to show the se- 
cond quality of tobacco and then again 
erased to show the first quality of zo- 
bacco and duty leviable on first qualc-ty 
of tobacco, then there is no loss of Govt. 
Revenue and that alone cannot be held 
to be a forgery or fraud. 

(Paras 5 & e 


Jf the accused used to give the faise 
T. P. S. Nos, in his sale notes, prosecu- 
tion cannot rely on the numbers in 


P. T. 1 form for showing that the qra- 


lity of tobacco transported was of the 
first quality. It is possible that the zc- 
cused might have given a wrong Mo. 
But that alone would not prove tkat 
he transported the first quality tobacco 
on which higher duty is payable, under 
the guise of second quality. Therefore, 
the case against the accused is not 
proved. (Para 7) 
Anno: AIR Comm, Penal Code (2nd 
‘Edn.), S. 120-A N. 7; S. 465 N, 12, 


KAILASAM, J.:— These two appesis 
are by special leave by the first and 


‘Om Prakash v. State of Haryana (Kailasam J.) 
(A) Criminal P. C. (2 of 1974), S. 394 
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the second accused respectively before ` 


the Judicial Magistrate First Class, Gur- 
gaon in Case No. 84/2, against the judg- 
ment of the High Court setting aside 
the order of acquittal and convicting 
them for offences under Sections 465, 
471 and 120-B, Indian Penal Code, and 
Section 9-A. of the Central Excises. and 
Salt Act, 1944 and sentencing them to 
varying terms of imprisonment, The 


_ first accused was also sentenced to four 


months’ R.I. and a fine of Rs. 2,000 or 
in default one month’s R.I. under Sec- 
tion 9-B of the Central Excises and Salt 
Act, The second accused was also sen- 
tenced to four months’ rigorous impri- 
sonment and a fine of Rs. 2,000 or in 
default one month’s rigorous imprison- 
ment under Section 9-B of the Central 
Excises and Salt Act. The first appellant 
died pending appeal and as he was sen- 
tenced to a fine aggregating to Rs, 4, 000 
his lega] representatives were brought 
on record and the appeal was heard on 
his behalf. Section 394 of the Code of 
Criminal Procedure, 1973 provides that 
an appeal from a sentence of fine does 
not abate on the death'of the appellant 
and further the proviso to that section] — 
enables any of the near relatives to ob- 
tain leave to continue the appeal. Leave 
having , been granted the legal repre- 
sentatives of the first appellant. continu-. 
ed the appeal, As the two appeals are 
from the same judgment of the’ High 
Court, they were heard together, - 


2. The Central Excise 
authorities suspected large 


Department 
scale illicit - 


transactions pertaining to the.sale and. ` 


transport of unaccounted ‘for tobacco by 
the tobacco dealers arid avoidance of . 
payment of duty leviable under the Cen- 


tral Excises and Salt Act, The first ac-. ` 
_ cused Om Prakash was- carrying on the - 


business in Sohana as a tobacco déaler 
in the mame and style of Messrs. Yad: 


Ram Om Prakash and the second accus- ` 


ed was also carrying on business in to- 
bacco in the name and style of. M/s, 
Bhagwan Dass Gemini Dass in Ballab- 
garh. Shri S. M. Razak, P.W, A": Super- 
intendent, Central Excise, Delhi . raided 
two or three premises in. Ghaziabad in-. 
cluding those of Chhote Lal and Hira 
Lal in April, 1958. P.W, 4 took posses- 
sion of tobacco of ‘Patta’ variety from 
the premises of Chhote Lal and from 
Hira Lal the original sale notes Nos, 40 
and 22 dated 28th March, 1958 which 
were issued by the first accused. On 3rd 
April, 1958, P.W. 6,.S. K. Sharma, who 
was Inspector, Preventive section visit- 


e, * 


m 
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ed the firm of the first accused and took _ 


possession of sale note-book containing 
the duplicate carbon copies and som@ 
P.T.I, forms and also recorded a state- 
ment from him, On a scrutiny he found 
the duplicates of sale notes Nos, 40 and 
22 the originals of which he had recover- 
ed from Hira Lal. P. W. 6 also found 
certain other duplicate carbon copies 
and found that the originals were sent 
to the second accused, P.W, 6 then visit- 
ed the firm of the second accused af 
Ballabgarh and recovered from his pos« 
session various sale notes including sale 
notes Nos, 71, 9 and 26 dated 2nd De- 
cember, 1957, 27th December, 1957 and 
10th March, 1958, Exhibits DA, DB and 
DC respectively, In the original sale 
notes recovered from. the second accus= 
ed, P.W. 6 found the entries pertaining 
to quality of tobacco and rate of duty 
erased, P.W, 6 confronted the second 
accused with these erasures and record 
ed a statement from him, We are, in this 
case, concerned with sale notes 71, 9 and 


-~ 96, Exhibits DA, DB and DC respective- 


ly: The ‘sale notes Nos, 40 and 22 which 
were recovered from the house of Hira 
Lal are not of much significance as the 
- prosecution relied on these 
only for the purpose of proving that the 
_ first accused was indulging in similar 
activities, f 


r 

3. P.W. 3, K. C, Sharma, has given 
evidence relating to the levy of duty 
under the Act and the provisions for sale 


and transport of tobacco by the dealers. . 


A oerson who holds a licence in form L-I 
has to account for the quality and vari- 


ety of the tobacco kept by him in his. 


curing yard, The first accused possessed 
a licence in form L-5 which enabled 
bim to maintain a warehouse wherein 
he could store unmanufactured tobacco 
without payment of duty after purchas- 
ing the same from a dealer who is a 
' licensed holder in form L-1. The first 
accused had also a licence in form L-2 
which authorised him to carry on whole- 
sale trade in tobacco, that is, to sell, 
' transport or dispose of ummanufactured 
tobacco kept by him in his warehouse 
after payment of duty. The rules 
quired that a licensee holding licence in 
form L-5 could remove unmanufactu 
tobacco from the curing yard to his 
bonded warehouse by a permit in form 
T., P. 1. The transport of duty-paid un- 
manufactured tobacco is prohibited with- 
out a transport permi; if the quantity 
exceeded two standard seers. But the 
licence alse provided that a licensee 


‘able. The allegation is that the 


documents ` 


rea 
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possessed of a licence in form L-2 can 
transoprt such unmanufactured tobacco 
to the extent of five standard maunds on 
a sale note issued by such a licensed 
seller, The case for the prosecution is 
that the first accused availed of this 
concession and used to transport more 
than five standard maunds by issuing 
sale notes to another firm Messrs, Kishan 
Chand which was also launched by him ` 
and from there transfer it to other buy- 
ers, A further charge which is relevant 
in this case is that the first accused 
avoided paying of the duty lawfully 


‘payable by transporting first quality to- 


bacco known as Patta and Patta Kutti 
tobacco (leaves and crushed tobacca 
Ieaves) which was subject to a duty of 
8 annas per pound by filling up sale- 
notes as for the second quality Lakri 
and Lakri Choora (stalk and crushed 
stalk) variety of tobacco on which a 
duty of one anna per pound was pay-= 
first 
accused while drawing the _ sale-notes 
would indicate in the columns meant for 
variety of tobacco and the rate of duty 
thereon, correctly the variety of tobacco 
Se Patta or Patta Kutti, actually being 
sold and annas eight as the rate of duty 
thereon, However, he would do so in 
such a manner that the two correspond- 
ing columns pertaining to the quality of 
tobacco and the rate of duty in the dup- 
licate copy of the . original sale note 
were left blank. The one column, which 
even at the initial stage would be in» 
correctly filled both in the original and 
the duplicate sale note pertains to the 
number of transport permit in form 
T, P, 1, on the strength of which the 
tobacco, that he would now. be selling, 
was brought into his warehouse, This 
number would be of form T, P 1 under 
which the variety of tobacco had been 
brought to his warehouse, Further, he 
would also incorrectly show the actual 
sale of Patta or Patta Kutti as the sale 
of the ‘stalk’ or ‘crushed. stalk’ variety 
of tobacco in the register which, under 
the rules, is required to be maintained 
for recording therein such arrivals of 
tobacco in his warehouse amd the sale 
therefrom. When the tobacco reached 
the premises of the buyer, in this case 
the second accused, he would show the 
purchase of Patta or Patta Kutti variety 
of tobacco as the purchase of ‘stalk’ or 

terushed stalk’ variety of tobacco by 
making an entry to. that effect in the 


register which pertains to the. purchas= 
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ing of that variety of tobacco and after 
a while, the buyer in question would 
rub off from the original sale notes tke 
entries in the columns meant for tke 
variety of tobacco and the rate of duty 
and substitute the original entries there- 
on with ‘stalk’ or ‘crushed stalk’ fcr 
the variety of tobacco and one anna fcr 
the rate of duty respectively, On tke 
other hand the seller, the first accused, 
would record in the two blank columrs 
ef the duplicate sale notes ‘stalk’ cr 
‘crushed stalk’ (Lakri or lLakri choora} 
and the rate of duty as one anna and in 
this manner he would bring the entries 
in the duplicate sale notes in line with 
the substituted and forged entries in tke 
original sale notes in accordance with 
an obvious pre-arranged plan, The res- 
son for mentioning the correct variety 
of the tobacco and the duty paid there- 


on in the original sale note is for avoic~- 


ing the detection in transit by the Watch 
and Ward staff of the Central Excise 
Department because if in the original 
sale ‘note covering the tobacco in trar= 
sit the variety of tobacco therein mer= 
tioned is different from the one which it 
is covering or if the rate of duty mer= 
tioned therein did not pertain to the 
variety which the sale note was cover- 
ing, then the watch and ward staff by 
merely- seeing the variety of tobacco 
and these two entries in the sale no® 
would immediately discover the irregt= 
larity, When once the Watch and ‘Ward 
staff found that the variety of the TG 
bacco is properly classified and the duty 
paid correctly noted the goods would Ce 
passed but according to the pricr 
arrangement the buyer, after the -goocs 
were received, would alter the classif 
cation of the tobacco and made it se 
cond- quality and the tax payable as one 
anna, per pound, After the goods reach: 
ed the buyer on receipt of information 


the duplicate carbon copy would ba 


changed in conformity with the origine] 
sale mote as corrected, 


4, The question for consideration 5 
whether the prosecution has made or? 
its case, So far as the charge of consp 
racy is concerned we see very little ma 
terial. We do not see any common im 
terest between the first accused and the 
second accused, There is no reason why 
the second respondent entered into tha 
conspiracy with the first accused, It S 
not clear as to what gain the second 
respondent (Bhagwan Dass} obtained by 
becoming a party to (he conspiracy, Tha 
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first accused was a wholesale tobacco 
dealer and the second accused was a 
small trader in the same field. The only 
reason given by the High Court is that 
on the material it could be inferred 
that the price which was paid by the se< 
cond accused for the tobacco, if it were. 
the second quality, was higher than the 
market price and therefore the variety 
he received has been the first quality, 
and thus the inference ig irresistible 
that both the first accused and the Se: 
cond accused were acting in concert and 
were deriving profits, On examination iti. 
is clear that the inference of the High 
Court is unsupportable for the whole 
basis for the conclusion is that the se- 
cond variety which was priced at about 
Rs, 13 per maund was sold ‘at more than 
4 times’ the purchase price, The variety 
of tobacco which was marked as Lakri 
or Lakri choora was. second variety and 
was paid for by the second accused at 
Rs, 32 to Rs. 36 per maund. The High 
Court found thatthe prevailing ‘price of 
similar quality was Rs, 21 per maund and 
therefore the second accused himself 
was selling that variety..at Rs, 30 and 
would not have paid Rs, 32 to Rs. 36 un“ 
less it was of the first quality. The High 
Court relied on Exhibit P.W. §-E where- 
in the second accused mentioned that he 
used to sell in retail the Lakri variety 
a; Ra, 30 per maund, We find that this 
circumstance on which so much reliance 
was placed by the High Court was. not 
put to the second accused when he was 
examined in the trial Court. Further, as 
rightly pointed out by the trial Court 
there is no evidence as to the prevail- 
ing market rates at the relevant time of 
the two varieties of tobacco. It may be 
that the second accused paid the higher 
price because he had a favourable mar- 
ket, We find that on the evidence on 
record there is no material at all for 
basing the conclusion that the first and 
second accused acted in concert or that 
the second accused derived any benefit 
by purchasing tobacco at Rs,-32 to 
Rs, 36 per. maund or that what was a: 
tually received by the -second _ accused 
was first quality tobacco, In the circums 
stances, we leave out the charge of 
conspiracy as not having. been estab« 


5. The case against the accused -de~ 
pends upon the sale, notes Nos. 71, 9 
and 26,. Exhibits DA, DB and DE. The 
carbon copies are Exhibits DA, DB and 


DC, it is admitted that the original sale 


“2 


1270 S.C. [Prs. 5-7} Om Prakash v, State of Haryana (Kailasam J.) _ 


motes were recovered from the second 
accused. The duplicate sale notes were 
found with the first accused, The origi» 
nal sale notes recovered from the second 
accused bear certain marks of erasure, 
: The entries in the original gale notes as 
recovered disclose that the variety of 
tobacco was entered as Patta Kutti which 
was the first quality and the tax pay- 
` able as eight annas per pound, Thus tha 
entry found by itself does not disclose 
' any forgery or fraud. The duplicate sala 
notes. that were found with the first ac- 
-eused disclose that the carbon entries 
- did not correspond to the entries in the 
eriginal or, in other words, they did not 
bear the impression of the original, but 
the entries when the duplicates were 
recovered showed that the variety of 
the tobacco was first quality Patta Kutti 
and the tax payable thereon was 
annas, The contention of the prosecu- 
tion that in the originals which were 
recovered from the second accused the 
entry of first quality and tax of eight 
annas: wag erased and corrected as 
second quality and then again corrected 
‘nto first quality and 8 annas is not 
established, So also the explanation of 
the prosecution for the corrections In tha 
duplicate, It may be that the carbon 
entry in the duplicate might have been 
made later but that would not prove 
any offence, From these documents on 
which reliance was placed by the pro- 
secution we do not see any evidence of 
forgery or fraud, The case for the pro- 
secution that the two accused conspired 
to dispose of unauthorised stocks of To: 
bacco or that 
quality tobacco they created records to 
show ‘that only second quality was 
|transported and only the lower duty 
was payable is not borne out from any 
of the records, 


6. The learned counsel appearing for 
the State was unable to tell us the in- 
criminating circumstances: against the 
second accused. Apart from stating that 

‘the. conduct of second accused in pur- 
` chasing the second quality tobacco when 
the market price was Rs, 21 at Rs, 32 ta 
Rs. 36 per maund establishes that he acs 
quired only the first variety. and that 
the erasures in the originals show for- 
gery he had no other material to bring 
home the guilt, As pointed out by us 
earlier the basis for coming to the con= 
clusion that the second accused was sels 
ling at Rs. 30 per maund was on his own 
statement which was not put to him 
during trial, The original sale motes re= 


after transporting first, 
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covered from the second accused bore 
the classification of the tobacco as first 
quality and the duty at eight annas per 
pound which was the higher duty pay- 
able, The entries as shown would not re- 


sult in any loss of revenue, On a consi- 


deration of tha evidence against the 
second accused we have no hesitation 
in agreeing with the trial court that the 
prosecution has failed to prove any of 
the charges against him, 


7. So far as the first accused is con= 
cerned the learned counsel appearing 
for the State pointed out that regarding 
the sale note T, P. I, No. mentioned 
does not pertain to Lakri variety but to 
Patta variety. As the dealer will have 
to show the T, P, I, No, by which he 
acquired the tobacco in his sale notes 
and as the sale note DC to the second 
accused showed that it was the second 
variety it was not in consonance with 
T. P. I- No. which disclosed that the 
variety of tobacco acquired was not first 
quality, The statement that only second 
quality was transferred to the second 
accused is proved to be false, We were 
impressed by this argument but we find 
that the High Court has noted that the 
practice of the first accused was to in- 
correctly fill up the column relating to 
the transport permit in form T. P. I, 
The High Court has observed: “The one 
column, which even at the initial stage 
would be incorrectly filled both in ths 
original and the duplicate sale note per- 
tains to the number of transport per- 
mit in form T, P. I, on the strength of 


‘which the tobacco, that he would now 


be selling, was brought into his ware- 
house...... Further he would also in- 
correctly show the actual sale of Patta 
or Patta Kutti as the sale of the ‘stalk’ 
or ‘crushed stalk’ variety of tobacco in 
the register which, under the rules, is 
required to be maintained for recording 
therein such arrivals of tobacco in this 
warehouse and the -sale therefrom”. 
When the case for the prosecution is that 
the first accused used to give false T. P. 
I, numbers in his sale notes, the prose- 
cution cannot rely on the No, in T. Pl 
form for showing that the quality of the 
tobacco transported was the first quality. 
It may be that the first accused gave a 
wrong No, but that would not prova 
that he transported the first quality to~ 
bacco on which higher duty is payable 


under the guise of the second quality. 
Even taking into account this circum= 
stance we are not satisfied that the casa 


1979 E 


against the firs; accused has been prov- 


ed beyond all reasonable doubt. 


: 8. In the circumstances we are un- 
‘able to confirm: the conviction and sem- 
tence imposed upon the two accused. 
We set aside the judgment of the High 
Court and restore the order of acquit- 
tal of both the accused passed by tke 
trial Court. 

Convictions set aside. 
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Superintendent, Central Excise, Banga- 
lore, Appellant v. Bahubali, Respondent. 


Criminal Appeal No. 58 of 1972, D- 
5-10-1978. 


(A) Defence of India Act (51 of 1962), 
S. 43 — Defence of India (Amendmeni) 
Rules (1963), B. 126-P (2) (ii) — Proba- 
tion of Offenders Act (20 of 1958), Sec- 
tions 18, 3, 4 and 6— Bar under S. 43 — 
Provisions of Ss. 3, 4 and 6 of Probation 
of Offenders Act, being inconsistent with 
provisions of R. 126-P (2) (ii), D., I 
Rules, cannot be invoked in view ef 
S. 43 of D, I. Act, Cri. Appeal No. 17 cf 
1969, D/- 23-7-1971 (Mys), Reversed. 


Though generally speaking the bene- 
fit of Ss. 3, 4 and 6 of the Probation cf 
Offenders Act which is a milestone in 
the progress of the modern liberal treni 
of reform in the field of pemology can 
be claimed subject to the conditions spe- 
cified therein by all offenders other tha 
those found guilty of offences punisk- 
able with death or life imprisonmert 
unless the provisions of the said Act ara 
excluded by Section 18 thereof, in casa 
of offences under a special Act enactel 
after the Probation of Offenders- Act 
which prescribes a minimum sentence 
of imprisonment, the provisions of tha 
Probation of Offenders Act cannot ba 


invoked if the special Act contains 3 


provision similar to Section 43 of the 
Defence of India Act, 1962, Accordingly, 
recourse to the provisions of the Proba- 
tion of Offenders Act 1958 cannot ba 
had by the Court where a person P 


*(Criminal Appeal No. 17 of 1969, Dp 
23-7-1971 (Mys).) 
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found guilty of any of the offences spe- 
cified in Rule 126-P (2) (ii) of the D. I. 
Rules relating to gold control which 
prescribes a minimum sentence in view 
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of the emphatic provisions of Section 43 .. 


of the Defence of India Act. Cri. Appeal 
No. 17 of 1969, DI. 23-7-1971 (Mys), Re- 
(Para 10): 


versed. (Case law discussed), 


Whereas Rule 126-P (2) (ii) of the D. I.. 
Rules which is mandatory in character: . 


makes it obligatory for the Court to im- 
pose a minimum penalty of six-months 
rigorous imprisonment 
person found guilty of any of the of- 
fences specified therein, Sections 3 and 4 
of the Probation of Offenders Act, 1958 
vest in the Court a discretion to release 


a person found guilty of any of the of- 


fences specified therein on probation of 
good conduct after due admonition if no 
previous conviction is proved 
him and if it is of opinion that having 
regard to the circumstances of the casé 
including the mature of the offence and 
the character of the offender, 
pedient so to do, Section 6 of the Proba- 
tion of Offenders Act, 1958 puts a re- 
striction on the power of the Court to 
award imprisonment by enjoining on it 


not to sentence an offender to ‘imprison-- 


ment if-he is under 21 years of age and 
has committed an offence punishable 


with imprisonment but not with impri-,. 


sonment for, life except where it is satis- 
fied that having regard to the circum- 
stances of the case including the nature 
of the offence and character of the of- 
fender it would not be desirable to deal 
with him under Sections 2. and 4 of the 
Probation of Offenders Act, 1958. 
incompatibility between 
and 6 of the Probation of Offenders Act, 
1958 and R. 126-P (2) (ii) of the DL 
Rules is, therefore, patent. The view 
that the aforesaid provisions of the Pro- 
bation of Offenders Act, 1958 are incon- 
sistent with the provisions of the D. I. 
Rules which cast an 


imprisonment and fine is 
S. 18 of the Probation of Offenders Act, 
1958. (Para 6) 


The provisions: of the Probation of Of- 
fenders Act, 1958, being, therefore, obvi- 


ously inconsistent. with Rule 126-P (2) (ti). 


of the D. I. Rules under which the mini- 


_mum penalty of six months imprison- 


ment and fine has to be imposed, the 
former have to yield place to the latter 
in view of S. 43 of the Defence of India 
Act, 1962 which is later than the Proba- 


‘and fine on ar, 


it is’ ex- ` 


against `` 


. The - l 
Sections 3,.4- 


obligation op the "` 
Court to impose a minimum sentence of .-. 
reinforced: by . ` 
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tion of Offenders Act, 1958 and embodies 
a non-obstante clause clearly overriding 
the provisions of the enactments which 
contain inconsistent provisions including 
those of the Probation of Offenders Act 
to the extent of inconsistency. (Para Vi 


Anno: AIR Manual (3rd Edn.) Proba- 
tion of Offenders Act, S, 3 and S 4 N, L; 
S. 18 N. 1; S. 6 N, 1. 


(B) Defence of India Act (51 of 1962), 
- Ss, 43 and 1.(3) — Probation of Of- 
fenders . Act (20 of 1958), Ss. 3, 4 and 
6 — Expiry of D I. Act —~ Conviction 
under R. 126-P (2) Gi) of D, I. Rules — 
Penalty or punishment prescribed there- 
for imposed while the Act was in force 
— Benefit of Ss, 3, 4 and 6 of Probation 


of Offenders Act cannot be invoked in ` 


view of bar contained in Section 43 of 
D. I. Act, 


The effect of clauses (a), (b), (c) and 
(d) of sub-section (3) of S. 1 of the De- 
fence -of India Act, 1962 which corres- 
pond to clauses (b), (c), (d) and (e) of 
S. 6 of the General Clauses Act, is to 
keep alive all liabilities and penalties in~ 
curred during the operation of the De- 
fence of India Act. As in the instant 
case, not only was the criminal. liability 
in respect of the offences under R, 126-P 
(2) (ii) of the D, I. Rules duly made 
under the Defence of India Act, 1962 in- 
curred by the accused before the De- 
fence of India Act came to end but the 
penalty or punishment prescribed there- 
for was also incurred and imposed 
on him while the Defence of India Act 
‘was very much in force, the benefit of 
‘the provisions of Ss. 3, 4 and 6 of the 
Probation of Offenders Act, 1958 cannot 
be invoked by tthe accused amd he has 
to suffer the imprisonment awarded to 
him by the trial court in view of- the 
unambiguous language of Section 1 (3) 
of the Defence of India Act, (Para 11) 

Anno: AIR Manual (8rd Edn.) Proba- 
tion of Offenders Act, Ss. 3 and A N. 1) 
S. GN 1. e? 


Cases Referred: Chronological Paras 


AIR 1974 SC 1818: (1974) 3 SCR 133: 
1974. Cri LJ 885 8 
AIR 1966 SC 785: (1966) 2 SCR 121 7 


AIR 1965 SC 444: (1964) 7 SCR 676: 
(1965) 1 Cri LJ 360 10 
Mr. Soli J. Sorabji, Sol, Genl, (M/s. 


. R. B. Datar and Girish Chandra, Advo- 
cates with him), for Appellant; M/s, S, S. 
Javali, A K., Srivastava and Vineet 
Kumar, Advocates, for Respondents, 
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JASWANT SINGH, J.:— On the basis 
of recovery of 30 gold ingots bearing 
foreign markings effected by the Central 
Excise and Customs -Headquarters Staff, 
Preventive Branch, Bangalore on April 
6, 1964 from the suit-case which the 
respondent is alleged to be carrying on 
alighting from Guntakal-Bangalore Train 
No 85 at Yeshwanthpur Railway Station 
without a permit granted by the Admin< 
istrator as required by Rule 126-H (2) 
{d) (ii) of the Defence of India (Amend-= 
ment) Rules, 1963 relating to gold con- 
trol (hereinafter referred to as ‘the D. I, 
Rules’) and without including the same 
in the prescribed declaration as réequir- 
ed by sub-rules (1) and (10) of R. 126-I 
of the D. I. Rules, the respondent was 
proceeded against in the Court of the 
Magistrate, ist Class, Bangalore under 
Section 135 (ii) of the Customs Act, 1962 
and Rules 126-P (2) (ii) and 126-P (1) 
(i) of the D. I. Rules. On a consideration 
of the evidence adduced in the case, the 
Magistrate acquitted the respondent of 


` the charge under Section 135 of the Cus- 


toms Act but convicted him ‘for tha 
commission of an offence under R. 126-I 
(1) and (10) read with Rule 126-P (2) 
(ii) of the D, I. Rules and sentenced him 
to rigorous imprisonment for six months 
and a fine of Rs. 2,000. On appeal, the 
II Additional Sessions Judge, Bangalore 
being of the opinion that the offence 
committed by the respondent fell within 
the purview of Rule 126-P (2) (i) of the 
D. I. Rules convicted him ` under that 
Rule and sentenced him to simple im=~ 
prisonment til] the rising of the Court 
maintaining the fine of Rs. 2,000. Both 
the parties felt dissatisfied with the 
aforesaid judgment end order of the 
It Additional Sessions Judge. While the 
Central Excise Department preferred an 
appeal to the High Court under S. 417 (3) 
of the Code of Criminal Procedure 
against the acquittal of the respondent 
of the offence under Rule 126-H (2) (d) 
of the D. I, Rules read with R. 126-P (2) 
(ii) of the Rules, the respondent filed 
a revision challenging his conviction and 
sentence as stated above. By judgment 
and order dated July 23, 1971, the High 
Court allowed the acquittal appeal hold~ 
ing that the facts and circumstances 
proved in the present case clearly 


. brought the case within the mischief of 


Rule 126-P (2) (ii) of the D I. Rules 
which prescribed a minimum sentence 
of six months but directed that the res- 
pondent be released on probation of 
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good conduct for a period of three years 
under the Probation of Offenders: Act, 
1958 on his furnishing a bond in tke 
sum of Rs. 2,003 with one surety of the 
similar amount to the satisfaction of tke 
trial court undertaking to maintain 
peace and be of good behaviour during 
the aforesaid period overruling the ob- 
jection raised on behalf of the Depar-« 
ment that- the provisions of the Proba- 
tion of Offenders Act, 1958 cannot be ir- 
voked in case of offences under the D. I. 
Rules which prescribe a minimum ser- 
fence of imprisonment im view of Sec- 
tion 43 of the Defence of India Act, 1962. 
Aggrieved by the aforesaid 
and order of the High Court, the Super- 
intendent of Central Excise, Bangalore 
applied under Article 134 (1) (c) of tke 
Constitution for a certificate of fitness 
to appeal to this Court which was refus- 
ed. The Superintendent of Central EF- 
cise thereupon made an application ur- 
der Article 136 (1) of the Constitution 
for special leave to appeal to this Court 
which was allowed. Hence this appeal. 


2. The learned Additional Solicitcr 
General, who has appeared at our re- 
quest to assist us and counsel for the 
appellant have contended that the irc- 
pugned order directing the release cf 


the respondent on probation of good cor- 


duct in purported exercise of the power 
under the Probation of Offenders Ac, 
1958 is invalid and camnot be sustained. 
They have vehemently urged that since 
the provisions of Sections 3, 4 and 6° cf 
the Probation of Offenders Act, 1958 are 
inconsistent with the provisions cf 
Rule 126-P (2) and other rules contain 
ed in Part XIIA of the D, I. Rules whica 
prescribe minimum sentence of impri- 
sonment for offences specified therein, 
the provisions cf those rules must pre 
vail in view of the non-obstante clause 
contained in Section 43 of the Defence 
of India Act, 1962 which is later than 
the Probation of Offenders Act, 1958. 

3. Mr. Javali has, on the other hang, 
tried to justify the aforesaid order of 
the High Court by submitting that there 
is mo inconsistency between the provi- 
sions of the Probation of Offenders Act, 
1958 and the provisions of Rule 126-P 
(2) of the D. I. Rules and that the pro- 
visions of Probation of Offenders Act, 
19858 which are based on a combination 
of the deterrent and reformative theories 
of the measure of punishment in du? 
proportion far from being destructive o 
the provisions of the Defence cf India 
Act, 1962 are supplemental: thereto. and 


judgmert: 


~~. 
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. provide an equivalent to the 


sentences 
prescribed therein. He has further con- 
tended that in any event since the De- 
fence of India Act, 1962 which was a 
temporary measure has long since ex- 
pired, Section 43 thereof can no longer 
operate as a bar to the respondent con= — 
tinuing to remain on probation of good 
conduct, 

4. On the BEE of the learned 
counsel for the parties, two questions ` 
fall for determination— D) whether in 
view of the provisions of. Section 43 of 
the Defence of India Act, 1962, the res- 
pondent was entitled to be released on 
probation of good conduct under the Pro- 
bation of Offenders Act, 1958 and (2) 
whether the bar to the respondent’s in- 
voking the benefit of the provisions of 
the Probation of Offenders Act has been 
removed by the expiry of the Defence 
of India Act. 


a, For a proper determination of the 
aforesaid two questions, it is necessary 
to advert to Rule 126-P (2) (ii) of the - 
D. I. Rules, Sections 3, 4 and 6 of. the 
Probation of Offenders Act, 1958 © and - 


‘Section 43 of the Defence of India - Act, 


1962 in so far as they are relevant for 
the purpose of this case: 
“126-P, Penalties, — (1) ...... 
(2) Whoever. 
A HE 
(ii) has in his possession or under- his 
control any quantity of gold in contra- 
vention of any provision of this Part,... 
See , Shall be punishable with impri- 
sonment for a term of not less than six 
months amd not more than two years 
and also with fine, 


3. When any person is found guilty 
of having committed an offence punish- 
able under Section 379 or Section 380 of 
Section 381 or Section 404 or Section 420 
of the Indian Penal Code or any offence 
punishable with imprisonment for not 
more than two years, or with fine, or 
with both under the Indian Penal Code 
or any other law, and mo previous con- 
viction is proved against him and the 
court by which the person -is found 
guilty is of opinion that, having regard 
to the circumstances of ‘the case includ-- 
ing the nature of the offence ‘and the 
character of the offender, it. is expedient 
so to do, then, notwithstanding anything 
contained in any other law for the time 
being in force, the court may, instead of 
sentencing him to any punishment or 
releasing him on-probation of good con- 
duct under. Section 4 release him after 
due admonition, 


SOeeseess 
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Explanation. For the purposes of 
this section previous conviction against 
a person shall include any previous 
order made against him under this ser: 
tion or Section 4, 


4. (1) When any person is found guilty . 


of having committed an offence not 
punishable with death or imprisonment 
for life and the court by which the Ger, 
Son is found guilty is of opinion that, 
-having regard to the circumstances of 
the case including the nature of the of- 
fence and the character of the offender, 
it is expedient to release him on proba~ 
tion of good conduct, then, notwithstand-~ 
ing anything contained in any other law 
for the time being in force, the ` court 
may, instead of sentencing him at once 
to any punishment, direct that he be re- 


 Ieased on. his entering into a bond, with 


or without sureties, to appear and re~ 
ceive sentence when called upon during 
such period, not exceeding three years, 
as the court may direct, and in the 
meantime to keep the peace and be of 
good behaviour: 


Provided that the court shall not di- 
rect such release of an offender unless 
it is satisfied that the offender or _ his 
surety, if any, has a fixed place of abode 
or regular occupation in the place over 
which the court exercises jurisdiction or 
in which the offender is likely to live 
during the period for which he enters 
into the bond.......... 


6. (1) When any person under twenty- 
one years of age is found guilty of hav- 
ing committed an offence punishable 


- with imprisonment (but not with im- 


prisonment for life), the court by which 
the person is found guilty shall not sen- 
tence him to imprisonment unless it is 
satisfied that, having regard to the cir- 
cumstances of the case including the 
nature of the offence and the character 
of the offender, it would not be desirable 
` to deal with him under. Section 3 or 
Section 4, and if the court passes any 
sentence of imprisonment on the offend- 
er, it shall record its reasons for doing 
SO. 


(2) For the purpose of satisfying itself 
whether it would not be desirable to 
deal under Section 3 or Section 4 with 
an offender referred to in sub-section (1), 
the court shall call for a report from 
the probation officer and consider the 
report, if any, and amy other informa- 
tion available to it relating to the cha- 
racter and physical and mental condi- 
tion of the offender, . 
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43. Effect of Act and Rules, etc in- 
consistent with other enactment.— The 
provisions of this Act or any rule made 
thereunder or any order made under 
any such rule shall have effect notwith- 
standing anything inconsistent therewith 
contained in any enactment other than 
this Act or in any instrument having 
effect by virtue of any enactment other 
than this Act,” 


G. It would be noticed that whereas 
Rule 126-P (2) (ii) of the D, I. Rules 
which is mandatory in character makes 
it obligatory for the Court to impose al 
minimum penalty of six momths’ rigorous 
imprisonment and fine on a person found 
guilty of any of the offences specified 
therein, Sections 3 and 4 of the Proba- 
tion of Offenders Act, 1958 vest in the 
Court a discretion to release a person 
found guilty of any of the offences spe- 
cified therein on probation of good cen- 
duct after due admonition if no previous 
conviction is proved against him and if 
it is of opinion that having regard to 
the circumstances of the case including 
the nature of the offence and the charac- 
ter of the offender, it is expedient so to 
do, It would also be seen that Sec. 6 
of the Probation of Offenders Act, 1958 
puts a restriction on the power of the 
Court to award imprisonment by en- 
foining on it not to sentence an offender 
to imprisonment if he is under 21 years 
of age and has committed an offence 
punishable with imprisonment but not 
with imprisonment for life except where 
it is satisfied that having regard to the 
circumstances of the case including the 
nature of the offence and character of 
the offender it would not be desirable 
to deal with him under Sections 3 and 
4 of the Probation of Offenders Act, 
1958, The incompatibility between Sec- 
tions 3, 4 and 6 of the Probation of Of- 
fenders Act, 1958 and Rule 126-P (2) (ii) 
of the D.I. Rules is, therefore, patent 
and does not require an elaborate dis- 
cussion, The view that the aforesaid pro- 
visions af the Probation of Offenders 
Act, 1958 are inconsistent with the pro- 


visions of the D. I. Rules which cast an 


obligation on the Court to impose a mi- 
nimum sentence of imprisonment an 
fine is reinforced by Section 18 of the 
Probation of Offenders Act, 1958 which 
saves the provisions of (1) Section 31 of 
the Reformatory Schools Act, 1897 (Act 
No, 8 of 1897), (2) sub-section Di: of 
Section 3 of the Prevention of Corrup- 
tion Act, 1949 (Act No, 2 of Dä 
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(3) the Suppression of Immoral] Trafficin 
Women and Girls Act, 1956 (Act No, 104 
of 1956) and (4) of any law in force in 
any State relating to juvenile offenders 
or borstal schools, which prescribe a 
minimum sentence, 


7. The provisions of the Probation of 
Offenders Act, 1958, being, therefore, 
obviously inconsistent with R, 126-P 12) 
| (ii) of the D. I. Rules under which the 
minimum penalty of six months’ impri- 
sonment and fine has to be imposed, the 
former have to yield place to the latter 
jin view of Section 43 of the Defence of 
India Act, 1962 which is later than the 
Probation of Offenders Act, 1958 and 
embcdies a non obstante clause clearly 
overriding the provisions of the enact< 
ments which contain inconsistent provi- 
sions including those of the Probation 
of Offenders Act to the extent of in- 
consistency, The result is that the pro- 
visions of rules made and issued under 
the Defence of India Act prescribing 
minimum punishment which are mani-~- 
festly inconsistent with the aforescid 
provisions of the Probation of Offenders 
Act are put on par with the provisions 
of the enactments specified therein so.as 
to exclude them from applicability of 
the Probation of Offenders Ac We are 
fortified in this view by a decision of this 
Court in Kumaon Motor Owners’ Union 
Ltd. v. The State of Uttar Pradesh, 
(1966) 2 SCR 121: (AIR 1966 SC 75) 
where it was held that looking to tre 
object behind the Defence of India Act, 
1962 which was passed to meet an emer- 
gency arising out of the Chinese Inva-~ 
sion of India in 1962, Section 43 of tae 
Defence of India Act which is couched 
in emphatic language must prevail in 
case of apparent conflict between Sez- 
tion 43 of the Defence of India Act en 
the one hand and Section 68-E of the 
Motor Vehicles Act, 1939 on the other. 


8. The decision of this Court in 
Arvind Mohan Sinha v. Amulya Kumar 
Biswas, (1974) 3 SCR 133: (ATR 1974 SC 
1818) on which strong reliance is placed 
by Mr, Javali cannot be usefully called 
in aid on behalf of the respondent :n 
view of the fact that the attention of 
the Court does not seem to have been 
invited in that case to Section 43 of the 
Defence of India Act, 1962 which com- 
- tains a non obstante ‘clause, ‘This is ap- 
parent from the following observatioms 
made in that case:— 


“The broad principle that punishment 
must be proportioned to the offence is 
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or ought to be of universal application 
save where the statute bars the exercise 
of. judicial discretion either in awarding 
punishment or in releasing an offender 
on probation in lieu of sentencing him 
forthwith,” = 


9. The above observations also clear= 
ly show that where there is a statute 
which bars the exercise of judicial dis- 
cretion in the matter of award of sen-= 
tence, the Probation of . Offenders Act 
will have mo application or ` relevance, 
As Rule 126-P (2) (ii) of the D. i, Rules 
manifestly bars the exercise of “judicial 
discretion in awarding punishment ` or 
in releasing an offender on probation in 
lieu of sentencing him by laying down 
a minimum sentence of imprisonment, ‘it 
has to prevail over the aforesaid provi- 
sions of the Probation of Offenders Act; 
1958 in view of Section 43 of the De- 
fence of India Act, 1962 which is later 
than the Probation of Offenders Act and 
has an overriding effect, 


. 10. For the foregoing, we are of the 
view that though generally speaking, the 
benefit of Sections 3, 4 and G of thej- 
Probation of Offenders Act, 1958 which, 
as observed by Subba Rao, J. . (as he 
then was) in Rattan Lal v, State of|: 
Punjab, (1964) 7 SCR 676: (AIR 1965 SC 
444) is a milestone in the progress of 
the modern liberal trend of reform in 
the field of penology cam be claimed) 
subject to the conditions specified there- 
in by all offenders other’ than those 
found guilty of offences punishable with 
death or life imprisonment unless: the 


provisions of the said Act are excluded}: .’ 


by Section 18 thereof, in case of offences 
under a special Act ‘enacted after the 
Probation of Offenders Act Which pre- 
scribes a minimum sentence ` of impri- 
sonment, the provisions of the Probation). - 
of Offenders Act. cannot be invoked if 
the special Act contains a provision 
similar to Section 43 of the Defence of 
India Act, 1962, Accordingly, we uphold 
the contention advanced on behalf of 
the appellant that recourse to the pro- 
visions of the Probation of Offenders 
Act, 1958 cannot be had by the Court 
where a person is found guilty of any of 
the offences specified in Rule 126-P (2) 
(ii) of the D I. Rules relating to gold 
control which prescribes a minimum sen- 
fence in view of the emphatic provisions 
of Section 43 of the Defence of India 
Act. The question No 1 is accordingly 
answered in the negative, 
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LL. This takes us to the consideration 
of the second question viz, whether the 
bar to the respondent’s invoking the 
benefit of the provisions of the Proba- 


tion of Offenders Act has been removed 
by the expiry of the Defence of India 
Act. The argument advanted by Mr. 
Javali in support of his contention in re- 
lation to this question cannot be coun= 
'|tenanced in view of the fact that if 
overlooks the clear and- unequivocal 
language of clauses (a), (b), (c) and (dl 
or sub-section -(3) of Section I of the 
Defence of India Act, 1962 which cor- 
respond to clauses (b), (c), (d) and (el 
‘lof Section 6 of the General Clauses Act, 
the effect whereof is to keep alive all 
liabilities and penalties incurred during 
the operation of the Defence of India 
Act, As in the instant case, not only was 
the criminal liability in respect of the 
aforesaid offences under Rule 126-P GI 
(ii) of the D, I, Rules duly made under 
the Defence of India Act, 1962 incurred 
iby the respondent before the Defencea 
of India Act came to an end but the 
penalty or punishment prescribed there= 


_-|for was also incurred. and imposed on 


him while the Defence of India Act was 
very much in force, the benefit of the 
aforesaid provisions of the Probation of 
Offenders Act, 1958 cannof be invoked 

by the respondent and he has to suffer 
' Ithe imprisonment awarded to him by 
the trial court in view of the unambigu- 
ous language of Section 1 (8) of the 
Defence of India Act, The second con= 
tention urged by Mr, Javali is, therefore, 
rejected and question No, 2 (supra) is 
also answered in the negative. 


12. For the foregoing reasons, wa 
allow the ‘appeal and set aside the im=« 
pugned judgment and order, As however, 
the matter was disposed of by the High 
Court on a preliminary point namely, 
whether the Court which finds a person 
guilty of any of the offences specified in 
Rule 126-P (2} (ii) of the D. I Rules is 
competent to release him on probation 
of good conduct on his executing a bond 
under the Probation of Offenders. Ach 
1958 and the revision filed by the res« 
pondent was not disposed of on merits, 
-we remit the case to the High Court 
with the direction fo admit the revision 
fo its original number and dispose of 

the same on merits according to law. 
Appeal allowed. 
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(From: Madhya Pradesh) 
N, lL, UNTWALIA AND S, MURTAZA 
FAZAL ALI, JJ. 

Lalta Prasad, Appellant v, 
Madhya Pradesh, Respondent, 

Criminal Appeal No, 70 of 1973, Di 
(tat)? 
_ (A) Penal Code (45 of 1860), S. 366 -< 
Girl found to have gone with the accus- 
ed of her free will and with consent of 
her mother — No proof that she was 
taken by accused to seduce her to illicit 
intercourse — Accused held not guilty 
under S. 366, Decision of High Court of 
Madhya Pradesh, Reversed. (Paras 4, 5} 


Anno: AIR Comm, Penal Code (2nd` 
Edn,), S, 366 N, 5, o 


_ (B) Penal Code (45 of 1860), S. 376 =a 
No proof that the girl was ever subject- 
ed to sexual intercourse without her 
consent — Prosecution failing to prove 
by reliable evidence that the girl was 
below 16 years of age at the time of the 
alleged occurrence — Accused held not 
guilty under S. 376. Decision of High 
Court of Madhya Pradesh, Reversed. 
(Para 10) 


Anno; AIR Comm, Penal Code (2nd 
Edn,), S, 376 N, 2, Ki 9, `> 


_ UNTWALTA, J.:— This is an appeal 
by special leave from the judgment of 
the High Court of Madhya Pradesh con= 
firming that of the trial Judge, whereby 
the appellant was convicted under Sec-= 
tions 366 and 367 (sic 376) of the Indian 
Penal Code with imposition of 3 years’ 
and: one year’s rigorous imprisonments 
respectively. The sentences were direcf« 
ed to run concurrently. 


State of 


2. The prosecution case at the trial 
was that Shakuntala, P.W, 35 was a 
minor girl of about 14 or 15 years of age 
at the time of the occurrence in the year 
1969, Her father had died a few years 
ago, She was living wifh her widowed 
mother and with her brother Jagdish, 
P.W. 1, Her mother was running a small! 
hotel which was at a short distance from 
their house, The appellant was about 


36 or 37 years of age and was a widower 
. having 


two children from his first wife, 
Appellant started making overtures to. 
Shakuntala, which was not liked by Jag- 
dish. After Jagdish had gone to his shop 
on 28th September, 1969, at about 9,00 
rn 
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p.m, the appellant is said to have kid- 
mapped Shakuntala from the lawful 
guardianship of her mother, It is alleg- 
ed that he kidnapped her under threa? 
of causing hurt to her with a knife, D 
is further stated that the appellant took 
Shakuntala to various places in Madhya 
Pradesh and Rajasthan and was roaming 
with her for a period of about a month 
and a half, During this period the ap- 
pellant is said to have committed rapa 
on her, The defence of the appellant wa3 
that he had committed no offence, Sha 
kuntala was a major girl of about 18 or 
19 years of age, She was in love with 
him, They were betrothed and were D 
be married with the consent of tha 
mother and other relations. Only the 
brother, Jagdish, was objecting to this. 
The appellant had never committed any 
rape on Shakuntala, Trial Court as als 
the High Court found that the girl was 


14 or 15 years of age at the time of tha 


occurrence and, therefore, both the 
chargés were established against the 
appellant on the evidence of the prose 
cution witnesses, 


A. First we shall deal with the charge 
under S, 366 of the Indian Penal Code 
found proved against the appellant, In 
relation to this charge, we shall assume 
in favour of the prosecution that Shakun« 
tala was below 18 years of age: but 
then, two ingredients further must ke 
established; (i) that she was kidnapped 
or abducted from the custody of her law= 
ful guardian, and (ii) that she was kič- 
napped, or abducted with the intenticn 
_of compelling her to marry any perscn 
against her will or in order that ste 
may be forced or seduced to illicit sexual: 
intercourse, According to the evidence 
of the mother Sohan Bai, DW 5 as also 
that of Shakuntala herself, it is clear. 
to us that-she was taken away by the 
appellant with the consent of the mother, 
The story of the girl that she was taken 
away under threats is not -believable -n 
view of the number of letters Exh P 
series, which were written to Lalta Pra- 
sad by her before the incident in ques» 
‘tion and which she was forced to admit 


that all these letters were written by ` 


her. We have been taken through some 
of these letters and the trend of these 
letters written at a point of time when 
there was no question of kidnapping, ad- 
duction or rape, clearly shows that the 
girl was immensely in love with the ap- 
pellant. She was betrothed to him and 
had almost accepted him as her husband, 
although she was not till then married 
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- the charge under S. 376 of the 


(pes, 2-6,  S.C.-1277 
to him, In the background of the facts 


-stated in those various letters, it is diffi- 


cult to believe that the girl was kidnap- 
ped or abducted under fear of causing 
hurt to her, It is clear to us that she 
went with Lalta Prasad of her free will 
and with. the consent of her mother, 


‘as her prospective marriage with Lalta 


wag not liked by her brother Jagdish, ; 


4. We are conscious of the fact that 
P.W. 5 Sohanbai was ‘allowed to be 
cross-examined by the State counsel be- 
causa whatever she had said in Court 
goes a long way against her statement 
before the police said to have been given 
during the course of the investigation. 
The statement was marked Ex. P-36. 
When she was confronted with this state- 
ment, she said in Court that she had 
given no such statement, We have been 
taken through Ex, P-36 in full, Judging 
that statement recorded by the Police in 
the light of the facts which appear from 
the letters of Shakuntala as also in the 
light of the evidence of Shyam Lal 
D.W. 1, husband of Gita, elder sister of 
Shakuntala and the evidence. of Mohan- 
bai, aunt of Shakuntala (Chachi), we are 
not prepared to accept that her  state-| . 
ment contained in Ex, P-36 was her state- 
ment given before the Police. Every line 
of that statement smacks of as being 
the statement of Jagdish, and not as that 
of his mother, That statement does not 
appear to us to be a true statement of|- 
Sohanbai made during the course of in- 
vestigation. We are, therefore, inclined 
to believe her testimony in Court and 
mot disbelieve that because of her alleg- 
ed statement before the Police. 


5. Further, in the background of the 
contents of the letters Ex. P series, ad- 
mittedly written by Shakuntala to the 
appellant, it is clear that she was not 
taken away by the appellant for the pur- 
pose of compelling her to marry against 
her will. She wanted to marry him at 
that stage, It appears that after this 
occurrence Jagdish arranged her marri-| - 
age with one Amba Lal We are also not| . 
prepared to believe that she was taken 
away by the appellant to seduce her (oi / 
illicit intercourse and we shall deal with 
this a bit more fully when we come to 
Indian ` 
Penal Code, ` - 2 _ 

6. Shakuntala’s evidence in Court is 
very much against the appellant, But 
even so she had to admit in cross-exa- 


mination that she accompanied the ap- 
pellant because she was asked by her 
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mother to do so. She has deposed about 
only oné incident of the appellant’s com- 
mitting rape on her under threat of 
knife and that was in Kota, When she 
was deposing in Court, she was already 
a married woman and it is not strange 
to find that in order to save her honour 


fashion. ; 


7. Now coming to the charge under 
S. 376 of the Indian Penal Code, the most 
important evidence to be looked into is 
of age, On the evidence. of Shakuntala, 
uncorroborated as it is by any other 
piece of evidence it cannot. be held that 
she was. ever subjected to sexual, inter- 
course without her consent, That being 
so, her age plays a decisive role im re- 
lation to the charge under S, 376. 


8. Before we refer to other pieces of 
evidence, we may mention here that 
Sohanbai. stated in Court. that Shakun- 
tala was born in Sambat year 2008. 
Roughly speaking, that will make Sha- 
kuntala 17 or 18 years of age at the 
time of the’ occurrence. Sohanbai defini- 
tely said in her testimony that she was 
at that time 19 or 20 years old, Even 
ignoring that definite assertion, we feel 
no difficulty in accepting. the evidence of 
Sohanbai and in holding that Shakun- 
tala was above 16 years of age at the 
time of the alleged occurrence. Next wé 
want to point out that. although Sha- 
kuntala in her deposition in Court staf- 
ed that she was 14 or 15 years of aga 
' at. the time of the occurrence, that testi= 
mony is wholly untrustworthy, because 
in a panchnama before the police she 
herself had made an endorsement in 
-. her own handwriting thus: 


“Sub-Inspector Sahab write my age 
about 19 years approximately, Shakun- 
tala Devi.” 


It is: important fo remember that when 
she made that endorsement on the 
Panchnema before the Police it was im- 


` mediately or shortly after the alleged 


occurrence and at that time she was not 
married to Amba Lal, When she was 
deposing. in Court, as we have already 
stated, she was married to Amba Lal. 
Her testimony in Court, therefore, Cat: 
not be preferred to what she has endors~ 
ed in the Panchnama, Although that is 
not a substantive piece of evidence, we 
can safely say that her testimony in 
Court about her age is not reliable. 


9. Now; we come to the medical evi- 
dence, Or the side of the prosecution, 
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two. Doctors have been examined, name=- 
ly, Dr. Arjun Sahai Varma and Dr, Shri- 
lal Mathur P.W. 31 and P.W, 32 respec- 
tively. They deposed that Shakuntala 
was about 14 to 15 years of age, They 
had done certain tests on the basis of 


: which they were giving their testimony. 
she had to relate that incident in. that ~ 


But then, Dr. Mathur was constrained 
to admit in crass-examination that thera 
could be a difference of. one or two 
years, even after all those tests regard- 
ing the estimation of the age of the girl 
and for several other reasons, On the 
other hand, we find Dr, R. K, Gupta, 
D.W, 6, was a doctor practising at Kota, 
He had deposed that on 5-11-1959 (sic) 
when he examined Shakuntala, he esti- 
mated her age to be about 18 years, He 
also. gave his finding on the basis of 
X-ray reports taken, We thus get dif- 
ferent versions by different Doctors and 
also the admission of Dr, Mathur that 
there can be a difference of one or two 
years in estimating the age of a girl, 


10. The prosecution also relied upon 
the copy of the school certificate produc- 
ed by Bansi Lal, P.W. 21, in which it is 
stated that at the time of her admission 
in the school on ist January, 1962, Sha- 
kuntala’s father had given her date of 
birth as 1-1-1956. On that basis, she will 
be less than even 14 years of age at tha 
time of the occurrence, Another appli= 
cation form was produced by Bansj Lal 
in re-examination which shows that tha 
girl was again admitted in the same 
school in class VI. This application form 
is said to have been filled in by Jagdish, 
giving her date of birth as 1-1-1956, The 
statement in this application form could 
not be proved from the evidence of 
Bansi Lal in re-examination, Jagdish, 
the alleged maker of that statement was 
not asked about it. The copy of the 
school certificate which was proved by 
Bansi Lal was of a private school and 
not of a Government school. The date of 
birth mentioned in that copy could not 
be an evidence of the statement of the 
deceased father of the girl that he had 
mentioned her date of birth as 1-1-1956 
in the application form when the girl 
was admitted in January, 1962, That, 
application form was not produced nor 
was it proved, In our opinion, therefore, 
the evidence of Bansi Lal does not heip 
the prosecution case and cannot be said 
to have proved the age of the girl as 
being below 16 years of age. Jagdish’s 
evidence on this point is wholly tainted. 
He was. opposed to Shakuntala being 
given in marriage to the appellant, He 
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had, therefore, his own axe to grind 


Hence we have come to the conclusion 
that the prosecution has failed to prove 
by reliable evidence that the girl was 
below 16 years of age at the time of the 


alleged occurrence, On the other hand, , 
on the basis of the evidence which wer. 


have already alluded to, we are of the 
opinion, that she was above 16 years of 
age, The charge under S 376 will, there- 
fore, fail on that account, It could noz 
be established nor has the High Cour: 
found that she was ever subjected to an7 
sexual intercourse by the appellans 
against her will, On the other hand, we 
find from the evidence of Dr, Bina P.W. 
36, that when she examined the gir 
after the occurrence, she found old rup- 
ture of hymen and no sign of any rapa 
or any forceful intercourse with ber, 
That being so, the charge under S. 375 
agains: the appellant also fails. It ap 
pears to us that it was an unfortunata 
case where the mother and other rela, 
tions of the girl were agreeable to Sha- 
kuntala being given in marriage to La 
appellant; but, somehow or the other, 
Jagdish was not reconciled to this. He 
was, perhaps the sole staunch opponent 
of this proposal and the whole casa 
seems to have been engineered at his in- 
stance, In our opinion, therefore, thera 
has been a miscarriage of justice in this 
case and neither the trial Court nor th? 
High Court was justified in convicting 
the arpellant under any count, 


11. For the reasons stated above, wa 
allow the appeal, set aside the convic» 
tions and sentences imposed on the ap- 
pellant, He will now be discharged from 

Appeal allowec. 
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O. CHINNAPPA REDDY, JJ, 

Laxmichand Mohanraj Kothari, Appe& 
fant v, State of Maharashtra, ‘Respon= 
dent. 

Criminal Appeal No, 217 of 1972, D 
27-10-1978. 

Customs Act (52 of 1962), S. 135 (£) 
and (b) — Defence of India Rules (19621, 
R. 126-P (2) Go & (iv) -— Conviction af 
appellant (a servant) under the above 
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three counts — Substantive sentence of 
9 months’ R.L and a fine of Rs. 1,000 on 
each of the counts — Appeal to S, CG 
urging reduction of sentence to period 
already undergone — Substantive sen- 


; fence reduced fo 6 months’ R.I. 


In view of the provisions of Rule 126-P 
{2) (iv) of the Defence of India Rules, 
1962, bearing on the question of sentence 
and the fact that the economic offences 
of the nature for which the appellant 
has been convicted are on increase and 
require to be curbed with a strong hand, 
yet having regard to the fact that the 
aforesaid offences were committed as 
long ago as September 1967 and the pro, 
ceedings have been going on for well- 
nigh over a decade during which period 
the accused must have gone through a 
lot of mental and financial strain and 
he was merely a servant, the Supreme 
Court was inclined to think that it would 
meet the ends of justice if the substan- 
tive sentence of imprisonment awarded 
was reduced to six months’ rigorous im- 
prisonment under each of the aforesaid 
three counts, (Para 1) 


Anno: AIR Manual Ge Edn.), Custems 
Act, S. 135 N, 6, 


JASWANT SINGH, J.:— At the Ge 
ing of this appeal by special leave 
against the judgment and order dated 
October 5/6, 1972 of the High Court of 
Bombay upholding the conviction of tha 
appellant under three counts viz, under 
Section 135 (a) and (b) of the Customs | 
Act, 1962 and Rule 126-P (2) (ii) of the 
Defence of India Rules, 1962 and the 
substantive sentence of 9 months’ Tigor“ ` 
ous imprisonment and a fine of Rs: 1,000 |: 


on each of the said three counts, Mr. - Se i 


Porus Mehta appearing in support ‘of: the 


appeal has not assailed, and we think | 


rightly so, the legality of the convictions 
of the appellant, He has merely urged 
that in the totality of the circumstances 
of the case including the fact that the 
appellant was merely a servant, the sub- 
Stantive sentences of imprisonment 
awarded to him are harsh and should be 
reduced to the period already undergone 
by him, Although we are unable to 
accede wholly to the submission of Mr. 
Mehta in view of the provisions of]. 
Rule 126-P (2) (üv) of the Defence of 
India Rules, 1962 bearing on the question 
of sentence and the fact that the econo- 
mic offences of the nature for which the 
appellant bas been convicted are on in- 
crease and require to be curbed with 4 
strong hand yet having regard to the 
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fact, that the aforesaid offences wera 
committed as long ago as September, 
1967 and the proceedings have been 
going on for well-nigh over a decade 
during which period the accused must 
have gone through a lot of mental and 
financial strain and he wag merely a 
servant, we are inclined to think that it 
would meet the ends of justice if the 
‘{substantive sentence of imprisonment 
awarded to him is reduced to six months’ 
rigorous imprisonment under each of the 
aforesaid three counts, Accordingly whila 
maintaining the conviction of the appel- 
lant under the aforesaid counts, we re~ 
duce the substantive sentence of impri- 
sonmen{t under each of the said counts. 
to six months’ rigorous imprisonment, 
The substantive sentences of imprison- 
ment shall run concurrently as directed 
by the courts below. With this modifica= 
tion in sentence, the appeal is dismissed, 


Sentence modified, 
i BPs 


"AIR 1979 SUPREME COURT 1280 
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(From: Punjab and Haryana) 
JASWANT SINGH, P, S. KATLASAM 
AND A, D KOSHAL, JJ, 


Baldev Singh, Appellant v, State of 
Punjab, Respondent, 


Criminal Appeal No, gp of 1972, Dj- 
29-9-1978, 


~ Penal Code (45 of 1860), S. 201 — 
Accused A, B and C charged under Sec- 
tion 364, S. 302 read with S. 34, S, 120-B 
read with S. 302 and S. 201 — A and B 
acquitted of all the charges but accused 
C found guilty of murdering deceased 
in furtherance of common intention of 
himself and others and convicted under 
S. 302 read with S. 34 by trial court —- 
Charges under Ss, 364 and 201 were also 
found proved against him by trial court 
» Held that as the approver D was im- 
proving his story from time to time in 
order to give support to prosecution case 
and not because it was the truth he was 
. not a reliable witness — Accused C ac- 
quitted of the charges under S. 302 read 
with S. 34 and under S. 364 — Accused 
C however found guilty for offence un- 
der S. 201 which was established against 
him by reason of the approver’s deposi- 
tion coupled with very reliable material 
in the proof of recovery of the dead 


CW/DW/E539/78/DHZ 





A. LR, 


body at the instance of accused: C which 
was testified te by other witnesses, 
(Paras 8, 9) 

Anno: AIR Comm, Penal Code (2nd 
Edn.), S, 201 N, 15-A. 

KOSHAL, J.:— For the abduction and 
murder of Inder Singh, a resident of 
village Lataur in Police Station Mule= 
pur of Dist, Patiala and for doing away 
with his dead-body, three other residents 
of the same village, namely, Gurbachan 
Singh aged 55, his son Baldev Singh 
aged 30, and the latter's brother Hardev 
Singh aged 27, were tried by Shri Jag- 
want Singh, Additional Sessions Judge, 
Patiala, for offences under S, 364, S. 302 
read with S. 34, S, 120-B read with Sec- 
tion 302 and S, 201, of the Indian Penal 
Code, Two of the accused, namely, 
Hardev Singh and his father were ace 
quitted of ali the charges, Their co= 
accused Baldev Singh was, however, 
found guilty of murdering Inder Singh 
in furtherance of the common intention 
of himself and others and was convicted 
of an offence under S. 302 read with 
S. 34 of the I. P. C, The charges under 
S, 364 and S, 201 of the Code were 
also found proved against’ him and 
he was convicted thereof, The sentences 
awarded to him were. life imprisonment 
on the first count, rigorous imprison= 
ment for five years on the second and 
rigorous imprisonment for three years on 
the third, all of them having been direc- 
ted to run concurrently, His appeal was 
rejected by a judgment dated the 8th of 
October 1971 of a Division Bench of the 
High Court of Punjab and Haryana and 
it is that judgment which is challenged 
before us in the present appeal. 


2. The prosecution case may be stat- 
ed thus:— About a decade prior to tha 
2ist July 1969 when Inder Singh is said 
to have been murdered, one Harbans 
Kaur started living with him along with 
her two sons Kashmir Singh and Chanan 
Singh and a daughter named Gurmit 
Kaur (P.W. 6), the father of these three 
children being a deserted husband, Soon 
afterwards she contracted a. Karewa 
marriage with the deceased who in turn 
made over possession of his land measure 
ing about 125 bighas to her two sons 
who started cultivating the same. 


Sometime in the year 1967 the deceas~ 
ed fell out with Harbans Kaur and her 
sons and shifted his residence to thea 
house of Gurbachan Singh accused who 
was his distant collateral, On the 12th 
December 1967 the deceased executed a 
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will bequeathing his property to Gir- 
bachan Singh accused and had the same 
registered. He also filed a suit for pæ- 
session of his land against Kashmir. Singh 


and Chanan Singh which was decreed. en 


the 27th February 1969 by. the trml 


court and on the 23rd March 1969 ` by. 


the appellate court. He obtained actual 
possession of the land on the éth July 
1969 (vide Ex, D-5). 


A couple of .days 
Singh accused arranged a liquor pary 
to, celebrate the happy occasion of: r2- 
covery of possession of the land by the 
deceased from his step-sons, The Garg 
was attended by the three accused as 
well as by Gurmel Singh- (P. W.8) who 
was on visiting terms with them. Cn 
that day the three accused and Gurmal 
Singh (P.W. 8) hurled abuses ‘at Gurt 
Kaur (P.W. 6) who raised an alarm. The 
deceased, who happened to come on tke 


scene, did not relish the behaviour of 


the accused and their friend and declaz~ 
ed that he would cancel the will above- 
mentioned, On the same day he shifted 
_ his residence back to his own house, 


` Three or four days later Baldev Singh 
accused went to the village Chaurwa.a 
where Gurmel Singh (DAN. 8). resided 
and took-him to his father’s well where 
the other two accused ‘were already; pre~. 
sent. A conspiracy was hatched to kill 
Inder Singh so. that; he. would not be abe 
to revoke, the. will. Gurbachan Singh. acs 
cused declared that. he would boir al 
the necessary CXPENses, . 


After the conspiracy. was hatched, LE, 


on the 21st July 1969, another case filed . ` 
_ by the deceased against his step-sons, in . 


which he had claiméd Rs. 4,000 as mesré 
profits of the land. above-mentioned, WES 
to be taken up for hearing by a court 
at Bassi. The deceased. came out of hs 
house tö go to Bassi and found that the 
three accused and Gurmel Singh (P.W. 8) 
were present nearby with a tractor and 
a trolly which belonged to. the: accused 
and which they used to park in their 
cattle-shed adjoining the house of. the 
deceased. Gurbachan Singh accused toak 
Inder Singh to the trolly and made him 
sit therein. Hardev Singh accused drove 
the tractor which was attached to the 
trolly and the rest of the party gave 
company to the deceased.. On the way 
Gurbachan Singh accused got down. at 
village Sadhugarh, while the rest of tke 
party travelled in-the tractor and the 
trolly: towards Bassi. On reaching vir 
Loge Bhat Maijra-Hardev Singh -divertel 
Aaya Q AO jail mt ow 
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later Gurbachan 


- tc the Patiala police who recorded 


(Ex. 
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tae tractor towards a Katcha path lead- 
iag to Sirhind and after covering a short 
distance stopped the machine, came down 
from his seat and entered the trolly. At 
Lat juncture Baldev Singh accused pick- 
ei up a brick which had been lying in 
tae trolly all the time . and therewith 
gave a blow on the left ear of the de- 
ceased whom he caught hold of by the 
neck and on whose chest he then jump- 
ej. Gurmel Singh (P.W. 8) and Hardev 
Singh accused caught the deceased by. 
his legs and the latter died on the spot. 


The dead body was covered with a 
tarpaulin which was lying in the trolly. 
Eardev Singh took the tractor and the 
trolly towards a-rivulet known as Landra 
Nadi, Gurmel Singh (P.W.8) and the 
two sons of Gurbachan Singh dug a pit 
ir the bed of the Nadi and buried the 
dad body.. All three of them then re- 
tarned to. Lataur from where Gurmel 
Singh (P.W, 8), Ka away to his own 
village. - 


Three or four T after the occur- 
rence the villagers took notice of the 
absence of Inder Singh, Gurmel. Singh 
(P.W, 8). got funky and. contacted Gur- 
bachan Singh accused with a . request 
that the latter:should save him as pro- ` 
mised. Gurbachan Singh left the village 
amd returned a couple of hours later. He 
then told bis too sons.and Gurmel Singh 
(P.W. 8) ‘that he had lodged a first in- 
fcrniation’ report: at police station Mule- 
pur ‘against the step-sons of ‘the deceas- 
ed. Such a report actually -purports > to 
have’ been lodged by bit. op the 26th 
July 1969" in the form: of Ex, P.N; 


In the meantime the wife of the de- 
ceased had made an application dated 
1th July 1969 to the“ Chief Minister, 
Panjab, which was - ultimately passed e 
the 
statement of “Harbans Kaur and ‘on. the 
basis thereof- “registered ` a case oñ- the 
Ist August, ‘1969 against the three accus- 
ed as well as Gurmel Singh (P.W. 8) for 
am offence under Section 302-read with 


| Section 34 of the Indian Penal Code, 


On coming ‘to know that he had been 
named as one of the. culprits, Gurmel 
Singh (P.W. 8) went to police station Sir- 
hind on the 4th August 1969 and made 
enquiries. if he was wanted for Inder 
Singh’s murder. He was told that this 
was so, and was arrested. His statement 
D.A.);-was recorded by . Assistant 
S1b-Inspector Dalip Singh of police sta" 
tion .Mulepur (P.W, weg the same 
dey. Sr 
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‘On the 13th August 1969 Gurmel Singh 
accused was granted pardon and became 
an approver, His detailed statement: (Ex. 
P. B.) was: recorded the ‘next SES 
Patiala (D W. 3) (sic). 


Baldev Singh accused was E on 
the 4th August 1969 from the bus stand 
at Sirhind and made a disclosure (Ex. 
PE) to the effect that he had buried the 
dead body of Inder Singh in the bed of 
Landra Nadi, The police took him to 
the rivulet where he dug out earth from 
a part of the bed and uncovered the 
dead body which the police secured and 
had photographed by Madan Gopal 
{P.W. 2). 

The autopsy was ‘carried out by Dr. 
B. N. Soni, Medical Officer, A, P. Jain 
Hospital, Rajpura (P.W. 1) on the 4th 
August 1969 from 5.30- p.m. onwards, 
The visible injuries were two in number 
which the doctor has described ‘thus: ` 


“I. The pinna of the left ear was con- 
tused and lacerated’ and the left side of 
the face showed some bluish marks. 


2. The left side of the front of chest 
showed biuish marks jin an area of 
6” x5”; on dissection there were signs 
of -effused blood into the subcutaneous 
tissues and muscle fibres. E 


Decomposition had ‘set in. The left man- 
dible was found fractured and so were 
five ribs on each side.. In ‘the opinion 
of. the doctor, death had resulted from 
shock produced. by the multiple. frac- 
tures. According to. him, the. time-gap 
between the injuries and the death was 
unascertainable while. that between the 
death and the autopsy was about two 
weeks, 


3.: 14 witnesses. were. _ examinéd. in 
support . of the :prosecution case. Gur- 
mit Kaur (P. W. 6) testified: to having 
seen her father being taken away. by 


the accused and Gurmel Singh (P. W. 8) 


in a tractor and a trolly on the mom- 
ing of the 2ist- July 1969.-Fauja Singh 
{P. W. 10) also stated that at the bus 
stand at village Sadhugarh, Gurbachan 
Singh accused had got down from the 
trolly in which the other travellers 
were ` Baldev Singh, Gurmel Singh 
(P. W. 8) and the deceased and which 
was being towed by a tractor driven by 
Hardev Singh accused. The main evi- 
dence against the accused, however, 
consisted of the testimony of the ap- 
prover, namely, Gurmel Singh (P. W. 8), 
and of the circumstance of the recovery 
of the dead body at the instance of 
Baldev Singh accused, 
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4. The defence consisted of a total 
denial of the allegations made against 
the accused by the. prosecution. They 
claimed that they had been falsely .im- 
plicated by Chanan Singh, Kashmir 
Singh, Gurmit Kaur and their mother 
Harbans Kaur and that. the dead body 
had been recovered at the instance of 
Gurmel Singh (P. W. 8), 


5. The learned Sessions Judge was 
of the opinion that although the deposi- 
tion of the approver was corroborated 
in material particulars in so far as Bal- 
dev Singh accused was concerned, such 
corroboration was lacking in the case 
of the other two accused, who, in fact, 
had really not played any prominent 
part in the alleged abduction and mur- 
der. He noted the fact that the medi- 
cal evidence -conformed to the story 
given by the approver and attached im- 
portance to the recovery of the dead 


-body which was found to have result- 


ed from the disclosure made by Baldev 
Singh accused. Similar were the views 
expressed by the High Court who con- 
sidered .the story given by the approver 
to be reliable in so far as Baldev Singh 
accused was concerned, ` 


6. Before us it has hein strenuoùsly 
urged’ on behalf of the appellant ` that 
the testimony of Gurmel Singh (P. W. 8) 
not only bristles with -inherent im- 
probabilities but must ` also- be rejected 
for the reason that the approver had 
been ‘changing his stand from time to 
time and cannot‘on ‘that -account be 
regarded as a reliable. witness. After 
hearing . learned counsel for the ‘parties 
at length we find the contention, by 
and large, to. be acceptable. | 


7. The very: participation of -the ap- 
prover in’ the ‘alleged conspiracy and 
the commission’. of the offences.:of ab- 
duction and murder is ex facie ‘improb- 
able. He is’ not shown to be connected 
with the family of the appellant by 
Des of blood or marriage, Besides, he 
belongs to a different village and it 
is not his case that he and the accused 
were so thick with each other that he 
would die for them and they for him. 
The only assertion about his relations 
with them is that he was on visiting 
terms with them, which js a state of 
affairs such as would not normally 
prompt the accused to take. him into 
confidence about such a- serious matter 
as murder. Nor was he promised any 
‘remuneration. Why then would he put 
his neck into the noose? ‘The natural 
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conduct on bis part when he .was askej, 
to be a party to the murder at, 
time of - the alleged. ` conspiracy would 


be :to disclaim all interest therein .c®. 


in any case to keep quiet, go bacx 
home and not react favourably to any 
further = attempt to` rope him ‘in. ‘His 
stand that’ he’ was- a willing’ party D 
the ‘conspiracy as also to ‘the © abduc~ 
tion ` and: murder Appears highily ; ur 
naturel to us. `> -. 

And then’ what part did he Geteste 
take in the abduction and the murder? 
He says that he was ‘called by the ac- 
cused and travelled .along- with themim 
the trolly and all that he ‘did was thet 
he caught hold of the legs of the de- 
ceased after the latter had ` received 
fatal injuries “at the hands of the: ap- 
pellant, Why the” legs were so’ caught 
is not stated and appears tò- be some: 
thing really `’ -funny and ‘incredible: 


The third -improbability. ` in Che, 
prover’s evidence consists of his ` Se 
to the police station at Sirhind,. He 
says that be got frightened ` by th 
rumour that, he had been named as oha 
of the culprits who’ had abducted an 
murdered Inder Singh and that, there- 
fore, ne contacted the police in order 
to. find out - whether there was. any 
truth in the .rumour...--This:, conduct on 
his: part. is wholly’. unnatural. Th? 
rumour would have persuaded. him to 


make himself scarce, rather than to g3: 


to the police -which was. -the. very thing 
he was afraid of © °° wt. , 


And then it ds | Hard to` “believe “that. 


. the deceased’ would, ‘for the ‘mere ` ask- 
ing, accompany “the accused in thei? 
trolly when ‘he had expressed hig ’ ab- 
- horrenze of their misconduct. towards 


his daughter not. ‘only, be declaring his. 
intention‘ to cancel the will~but- also 


by shitting his Kee hack to- hb 
own house, - <" - SR 


‘AN these . gaprobabilities bélate oe 
important aspects 
case and cannot” be igriored - on ‘the: plea 
that. they do not. touch the main ` fabrie 
of-the story given: by. the.. approver... 

“8. Ex. DA isthe statement. which 
the aporover 
Inspector. Dalip Singh (P... W.. 11) ot 
_ the 4th.. _ August; -1969.. In that state- 


‘ment: ‘there. jis no mention, . of, the „motive: 


part. of, the prosecution ,.case,. the., con- 
spiracy,, any part. having -been taken ‘by 
the, approver. in ‘the „occurrence Or. , 02 
any :-or.e., of- the `: ' accused having ` jump- 
ed on, the chesi „of the | ‘deceased,,. „Ever, 
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` in; Ex, P. B. .which`is the statement of 
tha, 


- Ali Khan (P. 


_is given “in a “neat chronological 


deposition before -the--court that 


_ approver ‘was present. thereat ` do 


of the ‘prosecution ` 


_ believéd 
made to Assistant Sub-' 


“in Dart, 
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the’ approver recorded by Shri Am? ad © 
“W. 3),. the incident ` in 


which Gurmit Kaur (P.W. -6) “was. abus- 
ed does . not. find ` any Glace, . ñor does: 
a reference. , appear. therein to Baldev 
Singh accused. jumping ` ‘on the chest of 
the deceased... “The. story... in Ex. P. B. 

order 
which appears to be the’ handiwork of 
some brain: more -clever than that of 
the approver himself. It was in bs 
the 
approver for the first time mentioned 
that: on the day of the liquor party 
the three accused opd "(be `" approver 

himself had hurled -abuses at the girl. ` 
It may be noted - that a reference to 
the “liquor. ‘party. and the fact.that the 
find . 
a mention in Ex. PB Had the story 


: Of the abuses been : ‘correct, there. is | 


no reason why he should not have 
mentioned Im that document which 
is a detailed one. The averment that 
the appellant had jumped on the- chest 
of the deceased is also disclosed by 
him for the first. time in his. deposition 
in court: The. fact is, of such vital im: 
portance. ‘that the- approver could not 
have failed to disclose it in either of 
the two. documents Exhibits D. A. and 
P, D Ags it _is, we haye a strong feel- 


ing that the approver shad | been improv- 


ing © his ‘story, from - time to time in 


order to give ‘support to the prosecu- 


tion case and not because. it was the 
truth, - Iw its main: features, ‘therefore, 


- we ‘cannot accept. the ‘story: as trust- 


worthy even in regard to Baldev Singh 


who must also’ be treated at par with 


his: two co-accused. except in relation 
to -the offence. covered by Section 201 
of the: Indian:: Penal Code which is 
established. against - hirn -by. reason .of 
the: approver’s : deposition coupled with 
the very reliable material An proof - of 
the recovery of the. dead body at the 
instance ofthe appellant which is testi- 
fied to: by. Pyara. Singh.. (P. W.-'9): and 
Assistants Sub-Inspector” ‘Dalip Singh 
LD. AW 11)" .both ` of whom -have been 
op the: point by the two 
courts. -below and for good. reasons 
which we need. not | repeat, - 


8. In ‘the. GH “the ` appeal succeeds 
The. judginent of the ` High 
Court: is- reversed: in: ‘so far as it relates 
to the offences. under - Section ‘302 read} 
with Section 34 and under Section 364 
of the Indian Penal” Sie of. which. the} 
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appellant is acquitted, the conviction 
recorded against amd the sentences im= 
posed upon him in that behalf being 
set aside, That judgment however is 
confirmed and the appeal fails for the 
rest, so that the conviction of the ap- 
pellant for an offence under Section 201 
of the Code and the consequent sent- 
ence of rigorous’ imprisonment for three 
years are upheld, l 


-Appeal partly GE 
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` (From: Madras)* 
S, MURTAZA FAZAL ALI AND 
_ ©, CHINNAPPA, REDDY, JJ. 


Arunachalam, Appellant v. DS È 
Setharathnam and another, Respondents, 


Criminal Appeal No, 170 of 1973, DA} 
6-3-1979. 


(LA) Constitution of India, Art. 136 == 
Appeal by special leave against acquit- 
tal — Scope for interference — Dying 
declarations and testimony of ` direct 

witnesses rejected on irrelevant con- 
sideration by High Court — Acquittal, 
held, was liable to be set aside, Cr. 
App. No. 217 of 1971, D/- 17-11-71 (Mad) 
Reversed, (Penal Code e? of 1860), Sec- 
pa o. — Criminal P. C. (2 of 1974), 

e. 38 Í 


Article 136 invests the SNE Court 
with a plenitude of plenary ` appellate 
power over all Courts and Tribunals in 
India. The power is plenary in the 
sense that there are no words in Ari, 
cle 136 itself. qualifying -that power, 
But, the very nature of the power has 
led the Court Io set limits to itself 
within which to exercise such power 
D Is now the well-established practice 
of the Supreme Court to permit. the 
invocation .of the power under Article 
136 only in very exceptional 
stances, as: when a question of law of 
general public importance arisés or a 
decision shocks the conscience of . 
Court. - But, within the restrictions im- 


posed by itself, the Supreme Court has. 


‘the undoubted power to interfere even 


. with findings of fact, making no distinc- 


“judgments | of acquittal 
D 


tion’ between 


*(Criminal App. No. 217- of. 1971, - 
17-11-1971 (Mad)). 
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- to: be connected, even remotely, 


(2nd . ,Edn.), 
circum~: 


the - 


A. LB 


and conviction, if the High Court, in 
arriving at those findings, has acted 
“perversely or otherwise improperly”. 
SR 1958 SC 61 and AIR 1972 SC 975, 
o 


In dealing with an appeal against ac- 
quittal, the Court will, naturally, keep 
in mind the presumption of innocence 
in favour of the accused, reinforce, 
as may be, by the judgment of acquit« 
tal.. But, also, the Court will not ab, 
jure its duty to prevent violent mis- 
carriage of justice by hesitating to 
interfere where interference is impera~ 
tive, Where the acquittal is based on 
irrelevant ground, or where the High 
Court allows itself to be deflected by 
red herrings drawn across the track, 
or where the evidence accepted by the 
trial . Court is rejected by the High 
Court after a perfunctory considera- 


‘tion, or where the baneful approach of 


the High Court has reste in vital 
and crucial evidence being ignored, or 
for any such adequate reason, the Sup- 
reme Court may feel obliged to step 
in to secure the interests of justice, ‘to 
appease the judicial conscience, as it 
were, (Para 4) 


Held on facts and circumstances that 
the High Court was entirely wrong and 
wholly unjustified in rejecting the 
testimony of the direct witnesses and 
the dying declarations on the irrelevant 
consideration’ that. they- -did mot explain 
the injury found om the -person. of a 
particular person who was not shown 
either ` 
with the prosecution party or with the 
faction of the accused, The order of 
acquittal passed by the High Court was 
thus Hable to be set -aside. Cr. App. 
No. 217 of 1971, . D/= 17-11-1971: (Mad), 
Reversed, ` (Paras 6 and 9) 


Anno: AIR Comm.  Constn. of India 
(2nd -Edn.), Art. 136, N. 11; Penal Code 
S. 300, N. T8; Cr. P, CG 
(7th Edn. ), S.. 386,. N. 20. 


` (B) Constitution of India, Art. 136 =- 
Special leave ‘appeal against acquittal. 
at the instance of en party — Mami 
tainable..- 


' The GE Court can entertain ap 
peals against, judgments of acquittal by 
the’ High Court at the instance of pri- 
vate parties also, Thé -circumstance ‘that 
the Criminal “Procedure Code does ‘not 
provide for an appeal to the High Court 
against an order ‘of acquittal by a Sub- 
ordinate Court, at the instance of a 
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private ‘party, has no relevance to the 
question:of the power of the Supreme 
Court under Article 136. AIR 1978 5C 
1183, Relied on. - (Para 5)- 

Article 136 neither confers on’ ary- 
one ‘the right to invoke the jurisd_ec- 
tion of ‘the Supreme Court nor inhibits 
anyone from invoking the Court’s juris- 
diction, The power is vested in the 
Supreme Court but the right to invcke 
the Court’s jurisdiction is vested im no 
one. The exercise of the power of the 
Supreme Court is’ ‘not circumscribed’ by 
any limitation as to who may invcke 
it. Where a judgment of acquittal by 
the High Court has led to a sericus 
miscarriage oi justice the Supreme 
Court cannot’ refrain from doing its 
duty and abstain ‘from ` interfering on 
the ground that a ‘private party’. and 


not the State has -invoked ‘the Cour ts ` 


eegene AIR 1954 SC -520, Relzed 
: (Para 5) 
pen AIR Comm, ° Constn. of India 
(2nd Edn.), Art. -136, N. 2. 
Cases Referred: Chronological Pazas 
AIR 1978 SC. -1183 : (1978) 3 SCC. 279; 
' 1978 -Cri LJ 1107 5 
AIR 1972 SC 975: (1972) 1 SCC. 249: 
‘1972 Cri LJ 606 © 4 
AIR 1958 GC 61: -1958 SCH 580: 1£58 
Cri LJ- 232 4 
AIR 1954 SC 520: (1955) 1 SCR 267 5 


M/s. R. K, Garg, V. J. Francis, D. K. 
Garg, Advocates, for Appellant; M/s. 
K. Jayaram and K. Ramkumar; Adwo- 
Gates (for. No; 1) and’ Mr A. V, Ren- 
gam, Advocate ES No, ©); for Respon- 
dents.. 


A CHINNAPPA REDDY, Ju— P-S. R. 
Sadhanantham . and four otners ` were 
tried by the learned Sessions Judze, 
Tirunelveli, . on various counts.. Sadha- 
nantham:.(Al} was convicted under Sec- 
tions 148 and 302, Indian. Penal- Ccde 
while the four. others wére convicted 
‘under Sections 147, 323 and 149. read 
with -S. 323. The first accused was sent- 
‘enced to imprisonment for life on the 
charge of murder and to rigorous in- 
prisonment for a period of zwo years 
on the charge- under Section 148.. The 
others were ‘sentenced .to suffer. in- 
prisonment for a period of. one year on 
each of the counts:‘on which. they were 
‘convicted; the sentences to run concur- 
rently. All the. five accused.. preferred. 
an appeal to the High Court of Mad- 


ras, The High’ Court allowed the’ ap- ` 


‘peal and ` acquitted” all the accused of 
ali the charges. Arunachalam’ the brother 
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of the deceased has preferred this 
appeal. against- the judgment. of the 
Madras -High Court after - obtaining 
special leave from this Court on 26-7- 
1973, The special leave was granted 
against the first accused Sadhanantham 
only, ` 

"3. The case of the prosecution, brief- 
Ly, was that there was enmity between 
the deceased -Soundarapandian and his 
brother | ` Arunachalam (P. W. 2) and 
Natesan (P. W: 3) on one side and 
Rajapalavasmuthu Nadar, his song A-1 
and A-2 and his nephews A-4 and A-5 
on the other, There were the usual 
disputes arising out of elections to the 
Gram Panchayat and to the local co- 
operative '' stores, . In connection with 
the’ village’ Amman ` festival, "(P wa 
was! ‘arranging to have a dance perform- 
ance on the night’ of 20th August, 1970, 
in the. Garidhi Maidan, About a‘ week 
earlier, Sadhanantham, the first accused 
demanded _ that: the dance’ should be 
performed under his presidentship bit 
P. W. 3 did not agree,. On the night 
of 20th August, 1970, P, W. 3 along 
with | one Gopalakrishnan (P.W. 6) was 
decorating the stage. Tube lights were 
burning and ‘several persons had gather- 
ed in ‘front ` of ‘the stage. At about 
8.45 p.m, ‘accused 1 to 5 came there 
and got up on the stage A-1 question- 
ed P, W. 3 how be dared to conduct 
the show without his presiding over it. 
P, W, 3 replied that the dance perform- 
ance would be. conducted without the 
presidentship of A-1. A-1 then slapp- 
ed P. W. 3 on the cheek, A-2 to A-4 
also started beating D W. 3 with their 
hands. P. W. 6 and several others who 
were there ran away apparently. not 
wanting to get involved in the fracas. 
P.W. 3 jumped down from the stage and 
attempted. to run away when A3 caught 
him and began to throttle his neck. Al, 
A2 and A4 joined in beating him with 
their hands, The, deceased P.W. 1, P.W, 2 
and P.W: 5 came. running. ‘towards P.W. 3, 
The deceased asked the first.accused why 
they „were beating his younger brother. 
A.3 and A.5 who, were holding P. W. 
3 by the neck let him freë A.l asked 
the deceased who he was to question him 
and saying. so he took out a knife from 
his waist. and ‘stabbed the deceased ` on 
the, left, flank... -The, déceased_ fell down 
dead’ shouting ‘stabbed, stabbed’, Accus- 
ed 1, to 5 then ran “towards the north. 
P. W. 3 chased them. over a distance” of 


about one and half furlongs. They . ran 
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inside the. forest. P.W. 3 stopped chasing 
them further, Inthe meanwhile the in- 
jured Soundarapandian was taken by. 
P.Ws. 1, 2 and Bio the Police Station 
and then to the hospital at Kayalpatti~ 
nam, At the police station, the writer 
P.W. 14 recorded a statement Exhibit 
P-1 from Soundarapandian at 9-15 p.m, 
Soundarapandian when asked to sign the 
statement insisted: on signing the state- 
ment after dipping thé pen in. the blood 
that was coming out of the wound. He 
was taken to the hospital mm a jeep „ re- 
quisitioned by the police, 
Medical Officer in charge of the Hospi- 
tal examined the injured and found that 
the injury was of a serious nature. He 
sent the injured to the, Government 
Headquarters Hospital at Tuticorin for 


further treatment, The District Medical 
Officer, P.W, 8 examinéd him atid’ finding 


his condition . very serious, sent a réqui- 
sition Exhibit P-5 to the: Sub-Magistrate, 
Tuticorin, to record the dying declara~ 
tion of Soundarapandian, Exhibit, P-6, the 
dying declaration was recorded by the 
Magistrate P.W. 7 at 1.30 am. At 7.45 
am, next morning, P.W, 8 performed an 
operation but ‘Souridarapandian could not 
be saved, He died at about 1.30 p.m, The 
autopsy wag conducted be P.W. 9 “who 
on dissection found that the diaphragm 


and the upper lobe of the left lung bad 


been pierced, The police after completing 
the investigation’ laid a charge-sheet 


against Sadhanantham, Nithiyanantham, 


Thamilan, Kumaresan „and Karthikeyan. 


3. In support’ of its case, the prose- 
cution examined P. Ws. La a and: 3 as 
direct witnesses to the occurrence and 
relied upon Exhibits P1 and P6, the two 
dying declarations made by Soundara- 
pandian, ‘The prosecution also’ examined 
P.W. 6 to speak to the earlier part of 
the incident, All the accused denied the 
offence and stated that they were falsely 
implicated on account of enmity. In ‘the 
cross-examination’ of. the witnesses . “it 
_ was suggested that one” Ramalingam ` was 


also injured at the same time and place. 


It was suggested that P.Ws. 2 and 3 had 
prevailed upon the deceased to name A-1 
as the person who stabbed him, |The 
learned Sessions Judge 
dying declarations as true. He’ also ac- 
cepted the evidence of the eye-witnesses. 


He convicted and sentenced the five accus. 
ed as mentioned earlier, The High Court 


acquitted the accused ‘primarily on “the 
ground that neither the direct witnesses 
nor the dying declarations explained ‘the 
serious injury..caused to ~.Ramalingam; 


DW 4 the. 


accepted the 


ALR. 


who it appeared from the evidence of 
the Doctor, P.W. 4, had received a stab 
injury 5 cms.x2.cems.x2 cms. near the 
left side of the abdomen on the. back. 
The High Court thought that though 
Exhibit P-1 was purported to have been 
recorded earlier .than Exhibit P-§ in 
point of time, it was in fact recorded 
later. The High Court took the view that 
the first accused must have been impli- 
cated by the’ deceased as the assailant in 
Exhibit P-6 at the instance of P.W. 3 
who met him in the hospital ..at about 
1 am, The evidence of the direct wit- 
nesses P.Ws. 1, 2, 3 and.5 was rejected 
on the ground that they were interested 
and had not explained how Ramalingam 
sustained the injury found on him.. The 
conduct of P.W. 3 was also severely 
commented upon. The High Court ac- 
quitted all. the’ five accused, 


A. Before proceeding ‘to discuss the 
evidence and the findings of the High 
Court we remind ourselves of the con- 
fines of our jurisdiction to deal .with .ap- 
peals by special leave. against judgments 
of acquittal by the High Court, Art, 136 
of the Constitution of India invests the 
Supreme Court with a plenitude of ple- 
nary, appellate power over all . Courts 
and Tribunals in India, The: power is 
plenary . in. the sense that there are no 
words in Article 136 ‘itself qualifying 
that power. But, the very nature of the 
power has led the Court to set limits to 
itself: within which to exercise such 
power, . It. is now the. well-established 
practice of this Court to permit. the in- 
vocation of the power under Article. 136 
only in very exceptional circumstances, 
ds when a question of law’ of ` general 
public | importance arises or a`. decision 
shocks the conscience of the Court. But, 
within the restrictions imposed.by itself, 
this Court has the-undoubted power to 
interfere even with -:findings of fact, 
making no distinction between judgments) 
of acquittal ‘and .conviction, if the High 


. Court, in- arriving at those findings, has 


acted ‘perversely or otherwise improper~ 
ly’. (See State of Madras v. . Vaidya- 
natha Iyer, 1958 SCR 580:. (AIR 1958 SC 
61) and Himachal Pradesh Administra- 
tion v. Om Prakash, (1972) 1 SCC 249: 
(AIR: 1972 SC 975)). In dealing with’ an 
appeal: against acquittal, : the Court will; 
naturally, keep in mind the presumption 
of innocénce. in “favour of the “accused, 


| reinforced, as ‘may be, ‘by the judgment 


of acquittal. But, - also,, the. Court... will 
not..abjure its duty: to; prevent. "violent 
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miscarriage of justice by hesitating: to 
interfere where interference is impera- 
tive, Where the acquittal is. based: on 
irrelevant -ground,.or where: the’ Hizh 
Court allows itself to be deflected.. 3y 
red herrings drawn across the track, or 
where the evidence accepted by the tral 
Court is rejected by the High Court 
after a perfunctory consideration, or 
where the baneful approach ofthe High 
‘Court has-.resulted in vital. 
evidence being ignored, or for any such 
adequate reason, this Court may feel cb- 
liged to step in to secure the . interests 
of justice, to eee: the judicial con~ 
science, as it were, e 


5. A ‘doubt ‘has aati rained: ‘about Oe. 


‘competence of ‘a-private -party; as dis- 
tinguished from the State, ‘to invoke the 
jurisdiction of this Court under Art. 136 
of the Constitution against a judgment 
of acquittal. by .the High Court: We do 
not see any Substance: in-the doubt. Ap- 
pellate power vested in ~ the ` Supreme 
Court under Article 136 ‘of the Consti- 
tution is not to be confused with ordi- 
nary appellate power exercised by Ap- 
pellate Courts and Appellate Tribunals 
under specific . statutes?"As -wè said ear- 
‘Tier, “it: is ‘a plenary: ‘power, ‘exercisable 
S outside the purview of ordinary ‘law’. to 
‘meet: the pressing demands of- 


‘Singh, (1955). (SCH 267: (AIR 1954 20 
'1520)). Article.136 of the Constitution nai- 


ther confers on anyone’ the "right : to pe ` 


voke the jurisdiction: ‘of ` the Supreme 
Court’ nor inhibits anyone: front invoking 
the Courte jurisdiction.. The- power: is 
vested: in the Supreme Court but 
right to: invoke the Courts jurisdiction 
is vested in no. oe The exercise’ of the 
power of ‘the Supreme Court je not cr- 
cumscribed ‘by any-'limitation as to who 
(mg invoke.’ it, Where a judgment ` of 
acquittal by the: High Court has led to 
a serious miscarriage of justice the Sup- 
reme Court cannot: réfrain .from ` doing: 
rits duty and abstain ‘from interfering on 
‘the ground that a private party and. mot 
the -State has invoked the Court’s. juris- 
diction, We do not have the- slight2st 
doubt that we can entertain appeals 
against judgments of acquittal.: by “he 
High Court at the instance of private 
parties also, The circumstance that the 
Criminal Procedure Code does not- pro- 
vide for an appeal to the High Coart 
against an order of: acquittal by a Sub- 
ordinate Court, at the instance of a pri» 
vate party, bas oo relevance to the qu2s- 
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and crucial . 


justice . 
(vide Durga.;Shankar Mehta ‘v, :Raghuzaj. 


the 
the track. We. will: refer to. the 
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tion’ of: the . power: of this Court - under 
Article 136. We mag mention that re- 
cently in Mohan Lal-v. Ajit Singh, (1978) 
8 SCC .279:. (AIR 1978: SC -1183) .. this - 
Court, interfered with a - judgment of 
acquittal by’ the. High Court at the in- 
stance of a private party. An apprehen- 
Sion was expressed. that if appeals against 
judgments of acquittal at the instance 
of private parties are permitted there 
may be a.flood of such appeals.. We do 


not share the apprehension. Appeals un- 


der Article 136 of the Constitution are 
entertained by special leave. granted by 
this Court, Whether it is the State or a 
private party that invokes the jurisdic- 
tion of. this Court, special leave is. not 
granted as a matter of: course but only 


. for -good and sufficient reasons, as well 


established ‘by the practice of this Coury. 


6 Aki Serier: mentioned, the ‘primary 
reason given. by the. High Court. for. re- 
jecting the testimony. of the-direct wit- 


“messes and the dying: declarations was 


the.supposed failure. of the prosecution 
to explain the serious injury found >on. 
the Gerson of one Ramalingam alleged 


‘to. have Deen injured at the same. time, 
and place. as:the deceased, We may at 


once say..that nothing..is known... about 
this Ramalingam. He ie goot shown to be 
connectéd,..evén: remotely, . either ` with 
the prosecution: party or. with the fac- 


-tion of the accused, He was very sur- 


reptitiously and.:déexterously. . introduced) 
into. the case in. the course of (be cross- 
‘examination of: the -prosecution witness 
‘and thereafter made to loom. large. ` He 


was, :as we shall presently point out. no- 


thing more than a red herring’ across 
‘whole 
of the evidence where Ramalingam was. 
made to appear in the. case to examine 
whether the High Court was. right in 
rejecting the entire case of the prosecu- 
tion’ on the -ground that the injury on 


: Ramalingam. was not: explained. P:-W. 1 


“was put but one question whether he 
‘was aware that injuries were caused to 
one Ramalingam-Nadar at the place of 
the occurrence op the: night of occur- 


rence.. He stated that he was not .aware 


of that fact. No:further question -was put 
to P.W. 1 pursuing the matter, Similar- 
ly P.W. 2 was.also asked in cross-exa- 
mination whether he was aware of the 
stabbing: of one Ramalingam- Nadar at 
the time of occurrence. He stated that 
he was not and that was, the, end of the 
matter and it was not pursued further. 
RW 3 was also asked the same ques- 
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tion. He too denied knowledge of inju- 
ries sustained by Ramalingam . Nadar on 
the night of occurrence. P.W, 5 was also 
asked a similar question andhetoo gavea 
Similar answer. P.W, 4 the Medical Offi- 
cer, Kayalpattinam, deposed in his evi- 
dence that he examined. one Ramalingam 
at about 11.30 p.m, on 20th August, 1970 
and found an incised wound 5 cms. x2 
cms. x2 cms, near the left side of the 
‘abdomen on the back and one small 
irregular edged wound on the inner side 
of the first injury. The Doctor also stat- 
ed that Ramalingam told him that he 
was assaulted by some unknown person 
when he was witnessing the dance show. 
P.W. 1¢ who had gone to witness the 
dance performance but who ran away 
when trouble started stated that when 
he was running away he saw one Rama- 
lingam Nadar running along with him 
and that the said Ramalingam Nadar was 
keeping his hand near his waist and that 
the hand was bloodstained. P.W., 15 the 
Head Constable. attached to the Arumu~ 
ganeri Police Station stated that 4 or 5 
_days after the occurrence he came to 
know that a case was registered in Aru- 
muganeri Police Station. on the strength 


‘of a complaint given by one Ramalingam, 


P.W. 16, the Investigating‘ Officer ‘aliso 
stated that the First Information Report 
‘registered on the.strength of Ramalin- 
games. complaint had also been sent. to 
the Magistrate and that a final ` report 
bad also been: sent, De denied the sug- 
gestion’ made to ‘him that the First In- 
formation Report in respect of. Ramalin« 
game complaint -was suppressed as" it 
was not in favour of the prosecution. 
These are all the appearances’ which 
‘Ramalingam made; on ‘the stage of this 
- čase, in the mouth of the.. witnesses, 
though Ramalingam did himself not 
enter upon:the scene. None of the aceus- 
ed made ‘any reference:to. Ramalingam 
in his statement. It'would be noticed that 
it was not suggested to any of.the pro- 
section witnesses that Ramalingam was 
connected with either the prosecution 
‘party or. the party of the accused,’ It -was 
mot suggested that the injury to Rama- 
lingam was’ caused.by a member of 
either group, It was not suggested that 
Ramalingam intervened An the fight’ and 
received an injury. In fact there was 
nothing to suggest that Ramalingam and 
the deceased received their respective 


injuries in the course of the same trans~ 
“action. The only ‘suggestion ` was that 
Ramalingam received an injury that 
might at the place’ of occurrence. It is in 


conclude that- Exhibit. P1 
been recorded later. 
-was ‘that Exhibit P-1 contained several 


evidence that as soon as trouble started © 
the people who had gathered there start- 
ed running helter skelter, While so run- 
ning Ramalingam apparently received 
a stab injury accidentally or deliberate- 
ly from someone. In fact according to 
the evidence of the Doctor, Ramalingam 
told him that he did not know who his 
assailant was, There was, therefore, ab- 
solutely nothing to connect the stabbing 
of Ramalingam with the stabbing of the 
deceased Soundarapandian, The evidence 
of P.W. 10 also was to the effect that 
Ramalingam himself was one of those 
who ran away from the scene along with 
him and that was before the deceased 
was stabbed, There was thus nothing to 
indicate that the.deceased or any of the 
direct witnesses were aware or could 
possibly be aware of :the injury caused 
to Ramalingam, In our opinion the High 
Court was entirely wrong and wholly 
unjustified in rejecting the testimony of 
the direct witnesses and the dying de- 
clarations on the irrelevant considera- 
tion that they did -not explain the in- 
fury found on the person of Ramalin- 
gam, Se E l 


7. In regard to the dying. declarations 
the reason given by the High Court to 
must-. have 
than :Exhibit P-6 


statements not to be “found. in Exhibit 


-P-6. We are afraid that the High Court 


was merely indulging in -speculation and 
approaching the’ question from the wrong 


end Exhibit P-1 which was recorded by 


DA 14 was ‘as.:follows: © : e 


“Arumuganeri is my native place, I 
am doing shop business, Record dance 
was arranged:to take place in- Gandhi 


‘Maidan at Arumuganeri. I went to ses 


the record dance along with Arunachala 
Nadar my elder brother, Gunasekaran 
younger sister’s husband, and Somasun- 
daram son of Adinarayana Perumal, We 
were talking, standing in front of Rama- 
swami.temple. Sadanandam, Nithianan- 


dam, sons of P. S.. Raja Nadar, Tamilam 
‘alias Subramaniam Kumarsan son of 


Thangapla Nadar, Karthikyan’ son of 
Raja Pandia Nadar. were beating my 
younger brother Natesan, on the north 


‘of the dancing: stage: Myself, and the 


persons with me ran Io that place, I 
questioned as to why you beat my 


younger. brother. Sadanandam son of 
P; S. Raja Nadar forcibly stabbed -me 


‘with the- greece. knife in his band, on 


1979 


my left flank, below.the rib. 1 cried to 
the effect ‘Ayyoh: stabbed’. - I covered 
the stab injury with my hand. My. elcer 
brother and Somasundaram, took me to 
police station. There is prior enmity te- 
tween myself and P. S. Raja Vagaczia 
in connection with the elections. I read 
the statement. It has been recorded as 
narrated by me, . . 
l Sd/- Soundarapandian.” 
Exhibit P-6 which was recorded by the 
Sub-Magistrate, was as follows: 


“There is one Gandhi Maidan in Aru- 
muganeri, Record dance was to be pər- 
formed there, I went to see it, The 
dance ‘was not begun, Myself, Aruna~ 
chalam, my elder brother, Gunasekaran, 
my sister’ s husband were ` all talking. 
There was quarrel at the- place of pər- 
formance of the record dance. At- that 
time, the record dance was not beg an. 
Myself and others ran to the place wh>re 
the quarrel took place, A boy caled 
Sadanandam son of P, S, Raja. Nadar 
‘stabbed me with a knife, I cried to effect 
‘Ayyoh stabbed, stabbed’. The. police 
station is very near. We all went there. 
My hand. wag stained with blood, There 
-is no reason for stabbing me, 


LTL of Thiru Soundrapandi 


Tt is true that Exhibit P-1 gives mere 
details than Exhibit Dë Exhibit P-I 


‘mentions the names of A2, A3, A4 and- 


A5 also in! connection with the beatng 
of DW 3. It ‘also mentions’ that the de- 


ceaséd was stabbed on the left flank be~ ~ 


low the rib. It -further mentions “~he 
prior enmity between. (he dëceased «nd 
P. S. Raja: Vagaria. On the’ contrary Ex- 


hibit P-6 gives fewer details, and dees 


not mention the “names of the partici- 


pants in the fight which ` “preceded the . 


stabbing of the deceased.: The stabbing 


of the deceased be Al aloné is: particu- ` 


larly ‘mentioned. What is important to 
be noted ‘in Exhibit- P-6 is that it refers 
to the circumstance that the deceaced 
first went to the Police Station: “That 
‘statement lends support to the prosecu~ 
tion case that the deceased and others 
‘went to the Police Station and a state- 
ment was recorded at the Police Station 
‘from the deceased; What is more import- 
ant is the circumstance that ' while Ex- 
hibit P-1 was recorded within a very 
short time after the occurrence, Exhibit 
P-6 was recorded a few hours -after the 
occurrence by which time the condition 
of the deceased had apparently detezi- 
orated and he was not in a position to 
make as detailed a statement as P-1, The 
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evidence of the District Medical Officer, 
P.W. 8, shows that when he saw him at 
1 am. the condition of the deceased was 
very bad. P-6. was recorded, it may be 
noted at 1.25 am. It would also be seen 
that the condition of Soundarapandian 
at that time was such that his thumb 
impression and not his signature could 
be taken on Ex, P-6, The reason for less 
particulars in P-6 was quite obvious -but 
yet the High Court completely missed 
it because of its wrong approach. There 
was no. reason whatsoever to doubt the 
genuineness of Exhibit P-1 or P-6, The 
High Cour; thought that P.W. 3 might . 
have met the deceased in the Tuticorin 

hospital. at-1 am, and induced him to im- 
plicate the first' accused. This was no- 
thing but. speculation. As we mentioned 
the condition of the deceased was very 
bad at 1 a.m, and it is too much to think 
that anybody would have been allowed 
to go near the deceased. in the critical 
condition in which he was in the hospi- 
tal and to tutor him to implicate some- 
one falsely. ! 


8. The evidence of three of the eye- 
witnesses namely P.Ws. 1, 2 and 5 was 
dealt with by the High Court in a most 
summary. and perfunctory way, It was 
said: 


| “The ‘name of this vimes (P.W, 1) 
was not mentioned by the deceased in 
Exh. P-6, D bas been elicited from this 


„witness. that: there was bitter enmity be- 


tween him and the family of the accus- 
ed, This witness was appointed by the 
deceased . as a clerk in Arumuganeri Co- 
operative Stores and in the Panchayat 
election, P.W. 1 proposed the name of 
the person who stood against the father 
of accused 1 and 2. He was. a prosecu-~ 
tion witness in a criminal case instituted 
against the father. of accused i and 2. 
This ‘witness Je not only interested in the 
deceased ‘as he was employed under the 
deceased as a clerk but. also inimically 
disposed towards the family of the ac- 
cused. It will, thérefore, be unsafe . to 
rely, upon his ‘evidence, P.W. 2 is the 


‘brother of the deceased and P.W. 5 is 


the brother-in-law of the deceased, They 
are very much.interested in the deceas- 


ed and:they were also ‘inimically dispos- 


ed towards the accused, They are not 
telling the truth. They have not explain- 
ed as to how Ramalingam sustained the 
injury. They have fallen in line with 
the statements made in the dying de- 
claration, We do-not accept their evi- 
dence,” 
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The reasons given were that the: - wit- 
nesses were. interested and that: they had 
not explained. the injury found on the 
person. of Ramalingam, In the case. of 
P.W. 1 it was also stated that his name 
was not mentioned in. Exhibit Dë We 
do not think that the criticism of the 
High Court bears any scrutiny, We have 
perused the evidence of P.Ws, 1; 2 and 
D and we are unable to discard ‘their 
‘testimony for the sole reason that they 
are interested witnesses, With regard to 
P.W. 3 however,-there is scope for much 
-criticism having regard to his conduct 
‘subsequent to the incident. According 
‘to his evidence after he chased the aec- 
cused he stopped for about an hour near 
the forest. and returned to’ the village 
thereafter. While he was on his way back 
he saw his uncle’s jeen on the road and 
learnt from his uncle that Soundara- 
pandian had been taken.to the hospital 
at Tuticorin. Therefore, he went to Tuti- 
corin and saw his brother in the hospital 
at about 1 am. Thereafter he went . to 
a hotel where he slept for the night. 
Next morning without going to the hos- 
pital.to find out the condition of his 
-brother he returned to the village and 
made himself available to the police for 
questioning at about 1 pm, Though 
there cannot be any doubt that he wit- 
nessed the occurrence his subsequent 
-conduct does not inspire such confidence 


as to place implicit reliance on his evi- | 


dence. We, therefore, agree’ with the 
High Court that P.W. 3 was not a reli- 
_ able witness.. i , eh 


9. In our view the two dying declares 
tions- Exhibits DI and P-6 may ‘be reli~ 
ed upon without any reservation and -the 
evidence“ of P.Ws. EC and ` 5 may also 
be safely- accepted. We ‘have’ considered 


the reasons given by the High ‘Court Tor 


acquitting the first accused and we find 
them wholly unsatisfactory, In the light 
of the principles set out by us: earlier 
Lee ‘think that the interests ` of 
‘demand that we should interfere with 
the order of acquittal in thé présent 
case, Accordingly, we allow the appeal, 
| set aside the judgment of the High Court 
‘and restore the’ judgment of conviction 
‘and sentence passed by the learned Ses- 
sions Judge of Tirunelveli against the 
respondent. (first accused) on the charge 
under Section 302 Indian Penal Code. ` 


Appeal allowed, 


e Kë 


 Ratial o Purshottam (Fazal Ali- J.) : 


. Support the order of the 


of Offenders’ Act to the other 
but not to the appellants. La 


justice sentences of appellants 1 and 9 


A.L R. 


AIR 1979 SUPREME ‘COURT 1280 
= 1979 Cri. L. J. 855 ~ 
S, MURTAZA FAZAL ALI ANÐ A. D, 
KOSHAL, JJ. 


Ratilal Prithviraj Bafna and others ete., 
Appellants v. Purshottam Krishnaji 
Kone and another etc., Respondents. 


Criminal Appeals Nos, 16-19 of 1974, 
D/- 31-1-1979: 


Probation of Offenders Act (20 of 1958), 
S. 4 — Accused Nos. 2, 3 and 4- part- 
ners of firm and merabers of same family 
and accused No. 1. manager of firm — 
Benefit. of Act given to accused Nos. 2 
and 4 only — Benefit cannot he. refused 
to accused Nos: 1 = 3. High Court 
Order modified. (Para 1} 


Anno: AIR ‘Manual (3rd Edn. ), Prob, 


of Off: Act, S. 4 N. 1. 


FAZAL ALT, E :— All these - appeals 


have been pressed before us only op the 
question of sentence, More ` 


‘particularly 
appellants. Ï. and 3 have not been given 
the benefit of the Probation of Offenders 
Act although the other appellants have 
been given its-benefit by the High: Court 
which enhanced the sentence imposed 


‘by the Magistrate at. the instance of the 


State, We are not concerned with the 
merits. at all. The High Court, has. clear- 


ly found. that.accused 2-4 are partners 
of the firm and they are members of the 
same Famile, while accused No 3 is 
the manager. In this situation,. therefore, 


we do not find any distinction between - 
the case of the appellants 1 and 3 and 
the. other appellants..We are unable to 
High Court 
which gave the benefit of the Probation 
‘accused 
‘and 3. In 
these. circumstances while. upholding the 
conviction of the. appellants, we -modify 
their sentences to this.extent, that the 
stand 


suspended and the appellants will be 


released on probation on executing a 


bond of Rs. 1,000. to maintain ‘good be- 
haviour for a period of one year. failing 
which they will be called upon. to res 
ceive the sentence, With- this modificas 
tion, the appeals. are dismissed. - e 


l Order. accordingly. 
CW/EW/B233/79/JHS ` 





1979 ` 
AIR 1979 SUPREME COURT 1291 -` 
(From: 1971 U.P.T.C. 588) ` 
'P, N. BHAGWATI AND 
V. D. TULZAPURKAR, J 


Madhav Prased J antia, Appellant’ w, 
Commissioner , of. Income-tax, : ee P, 


Lucknow, Respondent, es Ee ca 


` Civil Appeals: Nos. , 1831-1833. p: 1973, 
DI. 17-4-1979. 

(A) Income Tax: Act (11 of ' 1922), Sec- 
tions 10 (2) Gii), 18 (2) (xv) and 12 (2 2) 
— Deduction under — Scope ‘for allov- 
ing deduction under Sections 10 (2) (im) 
and 10 (2) (xv) wider. 


. The expression “for the purpose of 
business” ` occurring in S, 10 (2) (iii) es 
is- wider in scope -/ 


also in S. 10(2) (xv) 
than the expression “for the purpose ef 
earning income, ‘profits ‘or. gains” Occur- 
ringiin S. 12 (2 ) of the Act and, there- 
fore, the scope for, allowing a deducticn 
under S. 10(2)(iii) or S. 10 (2) (xv) would 
be “much : wider than the one ‘availab. e 
under S. 
GC 1722, Relied | on... . {Para 3) 
Anno: AIR Manual - (2nd ‘Edn.), I. T. 
Act (1922), S. 10 N. 5, 18; S. 12 N. A 
(B) Income Tax Act (11 of 1922), Sez- 
tions 10 (2) (iii) and 10 «(2) (ui — 


Borrowing completely unrelated‘ to. pur- 


pose. of business and actually used ‘fer 
making. charity — Interest on such þor- 
rowing :— Not allowable 


either’ under Section 10 ` 1. (iii) oF 


10 (2) (xv). Kee | Act R of Bh 


S. 115). 


Where the borrowing: of “Rs, P 5. ‘ose 
made by- the assessee - fromthe Bark 
had nothing . to do. with the. business >Ë 


the assessee and. the amount was direci~. 


ly made over to the’ college. An part 


fulfilment of thè promised, donation . pi 
_ Rs. 10 lacs with a view to commemoraze. . 


the memory, of her. deceased ` _husbar.d 
after. whom. the. college, was to be named. 


Held- that the interest that; was- paid d 
on the sum of Rs. 5.5 lacs to the -bark . 


by the’ assessee :for the -concerned years 
was rightly held to. be ‘not. deductible 
either under 5. 10- (2) (iii) or iunder 
S. 10 (2) (xv) of the Act. (1969) 74 ITR 
723 om a HS 109 ITR.569 (Bora) 
Kc S 

“The. hortowing was’ made: by the as- 
essee “to mée her personal obligaticn 
and “not (be obligation’: ‘of the.” ‘ business 
and, as such | fsa cag R ` incurred i ty 


E NEE * D 
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Madhav Prasad v,.:I.-T.-Commr., U. P. - 


_12 (2) of the Act. AIR 1964- 


as: deducticn. 


? (Paras 9 and 1)) 


(1970) 77.- TTR. 332 Von ee 


S.C 1291 
the assessee by way. of payment of int 


= terest thereon was not: Tor carrying on 


the business nor in ‘hercapacity as a 
person carrying’ on that business. Such 
expenditure “could De no stretch of im- 
agination ` be. regarded as | ‘business ez: 
penditurė. It . was true - that. initially 
the capital accoumt of. the assessee was: 
debited and the college ` account was. 
credited with the. sum of Rs. 10 lacs 
in the books of the assessee but making 
of these entries in the’ assessee’s books 
would not alter the’ charactér of thé 
borrowing nor would the said borrowing 
be impressed with the character of busi- 
ness expenditure, for admittedly, the as- 
sessee maintained only one common set 
of books mm ` which were incorporated: 
entries -pertaining ‘to -her capital, assets 
ahd income from all; ber different sour- 
ces. comet £ (Para 9) 

`~ Held “further that the’ assessee was also’ 
not- entitled: for ‘deduction in respect of 
interest credited by the assessee to the 
college on’ thé sum ‘of Rs. 4.5 lakhs and. 
the accretion’ thereto: in ‘the’ absence of 


_ any: material on ‘record to show that the 


assessee had + ‘actually made over a sum 
of Rs. 4.5 lacs to the college or that the 
college had accepted the said donation’. 


‘The amount credited to the college ac 


count in her books. represented her own 
funds and lay entirely within ber power 
of disposition and (bat being so, the in- 
terest credited’-by the assessee on . the 
said sum of Be A5 lacs and the’ accre~ 
tion thereto continued to- belong to the 
assessee; - ~ (Para 11) 


` The ‘ébligation. to make over. the said 
eum ` „of Rs. 4.5 lakhs’ could not be said. 
to havé bécomé enforcéable on the basis 
of promissory “estoppel as no material 
had been. placed on record by the asses- 
see to.show that acting on -the promised 
donation the. college authorities, had ac- 
tually incurred any expénditire towards 
construction ` or acted to. ‘their prejudice. 
| (Para 11) 
e no trust in Favour of the college 
in regard to the amount of Rs. 4.5 lacs 
could be said to have come into exist- 
ence, no deduction. in respect of interest 
credited be “the assessee_ to the account 
of. ‘the college. over..the, said sum could 
be allowed, 1971 UPTC 588, Affirmed. 
~.. (Para 11) 
- Anno: AIR Manual (2nd Eidn.),. I.-T. 
Act "(1922), -S.-10-N. 5; 13; — AIR, Manual 
(8rd Edi, Evi: -Act, S, “iis. N, 83A... 
Cases. - Referred,: Chronological ` Paras 
(1977); 109, ITR. 569 - (Bom) eo ae 5,. Be ~ 10. 
5 
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(1970) 77 ITR 912 (AN) ` 8 
(1969) 74 ITR 723 (Bom) 5, 6, 10 
(1965) 58-ITR 84 (Cal) 4 
AIR 1964 SC 1722: 53 ITR 140 8 
AIR 1956 Bom 41: 29 ITR 543 - 4.5, 7 


Mr. S. C. Manchanda, Er. Advocate 
(Mrs. Urmila Kapoor, Advocate ` with 
him), for Appellant; Mr. V. S. Desai, Sr. 
Advocate (Miss A. Subhashini, Advocate 
with him), for Respondent. SC 

TULZAPURKAR, J.:— -The assessee, 
-Smt. Indermani Jatia, - widow of ` Seth 
Ganga Sagar Jatia of Khurja, carried 
on money-lending and other businesses 
and derived income from various sources 
such as investment in shares, properties 
and businesses. However, -the | capital, 
assets and income in respect of, different 
sources of income were incorporated ` in 
one common set of books. With a view. 
to commemorate the memory of ber de~- 
ceased husband, on October 21, 1955. she 
promised a donation of Rs, 10 lacs. .for 
setting up an Engineering College at 
Khurja to be named ‘Seth Ganga. Sagar 
data Electrical Engineering Institute 
Khurja’. She also promised a further 
sum of Rs. 1.5 lacs for the construction 
of a Female Hospital at Khurja but this 
subsequent donation of Rs..1.5 lacs was 
to include the total interest that. was to 
accrue on the sum of Rs, 10 lacs earlier 
donated to the college. In pursuance of 
the promise made on October 21, 1955 
she actually made over a sum of Rs. 5.5 
lacs by depositing the same in a joint 
account opened in the names of the Dis- 
trict Magistrate Bulandshahr and: Smt. 
Indermani  Jatia for the college while 
the balance of Rs. 4.5 lacs was left with 
the assessee and was treated as a debt 
to the Institution and interest thereon 
at 6% per annum with effect from OG 
tober 21, 1955 was to be finally deposit- 
ed in the Technical ` Institute account, 
These facts become clear from a certifi- 
cate dated October ‘17, 1958, issued by 
the District ` Magistrate, Bulandshahr 
which was. produced before the Appel- 
late Tribunal. . : i Wës 


2. The aforesaid transaction came -to 
be recorded in the books of the assessee 
- as follows: At the beginning of the ac- 
counting year (Samvat year 2012-13— 
accounting period 13-11-1955 to 1~ll« 
1956) relevant to the assessment ‘year 
1957-58 the capital account of the as- 
sessee showed a net credit balance of 


Rs, 23,80,753. Initially on’ November‘ 21, 


1955; a sum of Rs. 10: lacs was debited 


to her capital accourit and corresponding 


. the assessee urged that she was 


A.L R. 


credit was given to the account of the 
said Institute. At the close of the said 
accounting year. Ge on 1-11-1956) after 
debiting the aforesaid sum of Rs, 10 
lacs the capital account showed a net 
credit balance of Rs. 15,06,891, There- 
after, during the same year of account 
the assessee actually paid only a sum of 
Rs. 5.5 lacs to the institution on Janu~ 
ary 7, 1956 from the overdraft account 
which ‘she had with the Central Bank of 
India Ltd., Aligarh. At the beginning of 
the, accounting year the amount out- 
Standing in the overdraft was Rupees 
2,76,965, further overdrafts were raised 
during the accounting year with the re- 
sult that at the end of the year the 
liability of the assessee to the bank was 
Rs, 9,55,660, among the further debits to 
this account during the year was the 
said sum of He 5.5 ‘lacs paid to the En~- 
gineering College on January D. 1956, 
The balance of the’ promised donation; 
namely, Rs. 4.5 lacs -was, as stated ear- 
lier, treated as a debt due by her to the 
Institute and accordingly’ she was de- 
bited with interest thereon at 6% per 
annum with effect from October 21, 
1955. ` 


.@ In the assessment proceedings for 
the assessment years 1957-58, 1958-59 
and 1959-60 the assessee claimed the 
deduction of three. sums— Rs, 20,1073 
Rs. 25,470 and Rs. 18,445 being the re- 
spective items of interest paid by her to 
the bank on Rs. 5.5 lacs during the 
Samvat years. relevamt.to the said assess- 
ment years. The assessee contended that 
she had preferred to draw on the over- 
draft account of the bank for the pur- 
pose of paying the institution in order 
to save her income earning assets, 
namely, the shares; which she would 
have otherwise been required to dispose 
of and, therefore, the interest paid by 
her should be allowed, As regards in~. 
terest on the remaining sum of Rs, 4.5 
lacs ‘(which was left as a loan with the 
assessee) that was debited to her e 
also 
entitled to claim the same as a permis- 
sible . deduction: the claim in respect 
thereof, however, was made for the as- 
sessment years 1958-59. and 1959-60. As 
regards the’ three sums paid by way of 
interest. on Rs. 5.5 lacs to the bank, the 
taxing authorities took the, view that said 
claim for deduction was not admissible 
either. against business income under 
S. 10 :-(2).or against income from invest- 
ments under S 12 (2) of the Indian In- 
come Tax Act, 1922, So also the claim for 
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deduction of interest credited to the col- 
lege account.on Rs. 4.5 lacs was disal= 
lowed. -The assessee preferred ‘appeals o 
the Appellate Tribunal. It was contend-. 
ed on behalf. of the assessee*that she had 
promised a donation of Rs. 10 lacs to the 
Engineering College on October 21, 1€55; 
that the obligation to pay the said 
amount arose on November 21, 1955 woen 
the amount was ‘debited :to her capital ac- 
count. and the .corresponding credit vas 
given to the account of the institution, 
and that out of this total donation a sum 
of Rupees 5.5 lacs was actually dero- 
sited in the’ joint account of the 
assessee and the. District Magistrate, 
Bulandshahr on Jan. 7; 1956 for which 
the overdraft with the Central Bank was 
operated and hence ‘the interest was de- 
ductible- as business expenditure; . As re- 


gards interest on Rs: 4.5 lacsithat was de= 


bited to her account and credited to the 
Institute’s account it was. urged that -his 
balance amount was kept in trust for the 
institution ‘and hence the accruing’ in- 
terest thereon which.was:debited to’ aer 
account should be allowed:as deduction In 
support. of these submissions a certificate 
issued by the District Magistrate, Buland~ 
shahr dated October 17, 1958 was produc- 
ed -before the Tribunal. The Appellate 
Tribunal, however, confirmed the dizal- 
lowance ‘of interest claimed in respec. of 
Le sum of Rs...5.5 lacs holding that the 
said Sum of Ha 5.5-lacs' over-drawn 
from the bank was not «borrowed for 
biisiness : purposes but was borrowed for 
making over the donation and, therefore, 
the claim could not be’ sustained: under 


S. 10 (2) of the Income-tax Act, 1622.. 


As regards the interest accruing on. the 
sum of Rs. 4.5 lacs in favour ‘of the 
Engineering College, the Appellate Tri- 
bunal held that no donation of that sum 
had been made hy the assessee, that it 
was at best a promise by. the assessee 
to the District Magistrate to pay ‘that 
amount for purpose of charity and the 
mere entries in. the assessee’s Own ac- 
count book crediting the trust, which 
-had yet to-come into existence, ` would 
not amount ‘toa gift or charity for. a 
trust and as such" the:. interest. credited. 
to the account ' ‘of the Engineering Col- 
lege. was also ` disallowed: 


heir Madhav Prasad Jatia was. substitut- 
ed in the’ ‘proceedings. ee ; 


4. On the question "whether the in~ 
terest on Be 5'5 lacs was' deductible for 
the assessment years - 1957-58, 1956-59 
and 1959-60, .the.. “Tribunal declined to 


Meanwhile, " 
Smt. Indermani Jatia died and | her legal . 
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make, ang reference:to the High Court, 
whereupon: the~assessee applied to the 


-High Court under S, 66 (2) and upon 


the application being: allowed, the Tri- 
bunal. referred. the question whether in- 
terest on the overdraft of Rs. 5.5 lacs—= 
the sums of Ha 20,107 (for the assess< 
ment.year 1957-58), Rs. 25,470 (for -the 
assessment year 1958-59) and Rs, 18,445 
(for the assessment year. 1959-60)—paid 
to the Central: Bank was allowable as a 
deduction under S..10 (2) Gii) or 10 (2) 
(xv) of :the Indian Incomie-tax Act, 1922 
(being Income-tax Reference No. 775 of 
1970). As regards the deduction of in- 
terest on.Rs. 4.5 lacs claimed -for the 
assessment years 1958-59 and 1959-60, 
the. Tribunal itself made a reference to 
the High Court under. S. 66 (1) and re- 
ferred:-for the opinion of thè High Court 
the. question .whether~in the facts and 
circumstances of the case. (he interest - 
credited. De, (Oe assessée to the account 
of Ganga Sagar. Jatia Engineering’ Col- 
lege on the sum of Bas 4.5 lacs and ac- 
cretion thereto. was an admissible de- 
duction for each of the said two years 
(being Income-tax Reference No, 342 of 
1964). The High Court heard and dis- 
posed of both‘ the references by a com- 
mon judgment dated September 22, 1971. 
In the Reference No. 775 of 1970, the 
case of the assessee was that there was 
an -obligation’to pay Rs. 10 lacs to the 
Engineering College, that for the -time 
being the assessee decided to pay Rs, 5.5 
lacs, that it was open to the assessee to 
pay the amount from her business assets 
or to preserve- the business assets for 
the: purposes of earning income and in- 
stead borrow the amount from the bank 
and that she had ‘accordingly borrowed 
the amount from’ the. bank and, there- 
fore,. since the borrowing was made to 
preserve the business assets, the interest 
thereon was deductible under S, 10 (2) 
(Gii) or 10 (GI (xv) of the Act. The High 
Court observed that there was, nothing 
to show ‘that the assessee would neces- 
sarily: have had-to.employ the business 
assets. for. making :payment of that 
amount and secondly, ‘it was only- where 
money is..borrowed for. the purposes of 
business ‘that interest; ; paid. thereon. . be- 
comes: admissible-, `a deduction, . and 
since in: the-iristant case the-sum of. Ru- 
pees 5.5. lacs was admittedly | borrowed 
from the Bank for making payment to 
the Engineering College it was. not, a 
payment. directed to the business ‘pur- 
poses. According to the High Court the ` 


mere circumstance that otherwise the 
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assessee 


liquidation of her income-yielding ` as- 


sets would not stamp the interest paid ` 


on such. borrowings with the’ character 
of business expenditure. After referring 
to the decisions one of the Bombay High 
Court in Bai Bhuriben ` Lallubhai v. 
Commr, of -Income-tax;. “Bombay North 
Cutch and Saurashtra, 29 ITR 543: (AIR 
1956 Dom 41) and the other of the: Cat: 
cutta High Court mn Mannalal Ratanlal 
v. Commr. of Income-tax, Calcutta, 
(1965) 58 ITR 84, the High Court reject- 
ed the contention. of the assessee ` and 
held that interest paid on Rs. 5.5 lacs in 
any of'the years was not deductible 
either. under S. 10 (2) (iii) or 10 (2) (xv) 
of the Act and ‘answered the: questions 
against the assessee, As regards the 
question referred: to it in Income-tax 
Referenca: No, 342 of 1964, . the High 
‘Court took the ‘view that.there was no- 


thing on reoord before it to establish ` 


that the .assessee had actually donated 
the entire amount of Rs. 10 lacs to the 
Engineering College, that. ‘the certificate 
issued by the District Magistrate, 
Bulandshahr. on October 17, 1958 mere- 
ly showed that a balance of Rs. 4.5 lacs 
was left as a loan with the assessee’ and 
that the interest accruing thereon from 
the date of be initial donation “was to 
be. finally deposited in the account of 
the Technical Institute” and that though 
the assessee had made ‘entries In ber ac: 
count books crediting the trust. with the 
interest on the amount, -the ‘trust had 
not yet come into existence: and as such 
the amount credited represented” her:.own 
funds and lay. entirely within her. power 
of disposition. With such material on 
record, the. ‘High Court. confirmed the 
Tribunal’s view that Ra 4.5° laes. had 
not been -donated be the assessee . on 
October 21, 1955 an favour of the Engi- 
neering ' College and, therefore, the .in- 
terest credited by. the - assessee In favour 


of the Institute on the said sum) and the 


accretion thereto continued to belong to 
the assessée and as such she ‘was ‘mot 
_ entitled to thë deduction’ claimed by. 
her “and accordingly the - question . was 
also ‘answered against the: asšessee. - 


‘sessee represented by ber legal” heir has 
' preferred: ‘Civil Appeals ` See SE 1833 
of 1972 to this: Court, seve 


E 


8, Mr. Manchandla appearing: “for “the 
appellant “has raised two "or three con- 
tentions in support of the appeals. Im 
the Brst place he has © ‘contended that: 


would “have to resort to the 


Wer 
obtaining - special: leave the original .. as- 


A. LR. 


though .the deduction. claimed by ` the 
assessee in this case was on the basis of 
business expenditure falling. under either. 
S. 10 (2) (ii) or 10 (2) (xv), the. taxing 
authorities, the .Tribunal and the. High 
Court. have confused the issue by con- 
sidering the. claim for deduction’ under 
S.:12 (2) of the Act...According to. him 
the scope for -allowing -the deduction 
under S, 10 (2). (iii) or 10.(2) ‘((xv). was 
much wider than under S..12 (2) of the. 
Act. He urged (hat by applying the ratio 
of the decision in: Bhuriben’s case: (su-. 
pra), which. was admittedly under Sec- .- 
tion 12 (2) of the Act, to the facts of the 
instant. case the lower authorities as 
well as the High Court had adopted a 
wrorg .approach which led to the in- 
fererce that the deduction claimed by 


the assesse€e. was not admissible. Second- 
ly, he: urged. that considering: the case 


under S. 10 (2) (iii) or 10 (2) (xv) ` the 
question was when could: the obligation 
to.pay Rs. 10 lacs. to the Engineering 
College -be said to have been incurred. 
by the assessee. and according to him 
such obligation arose as soon’ as the 
donation or gift was complete and in. 
that behalf placing reliance- upon: the 
certificate: dated October 17, 1958, issued 
by the District Magistrate, Bulandshahr, 
as well as the entries made.by the  as< 
sessee in- her books, he urged that the 
gift was complete: no sooner the.. capital 
account: of the assessee was debited and 
the college account was credited’ with 
the said sum of Rs. 10 lacs on Nov. 21, 
1955, :especially when her’ capital ` ac~, 
coun: had a credit balance of Rupees 


'15,06,891 after giving the debit of Rs. 10 


lacs; the gift in-the circumstances would, 
according to ` him, be complete then as per 
decided. cases such as. Gopal Raj Swarup 
v.: Commr. of Wealth. Tax, Lucknow,. 
(1970) :77 ITR 912-(AH) and .Naunihal 
Thakar Dass v. Commr, of Income-tax, 
Punjab, : (1970) 77 ITR 332° (Punj). He 
further urged that though, the sum of 
Rs. 5.5 .lacgs was actually: paid. by the. 
assessee by borrowing ‘the amount. on 
January 7, .1956 from the overdraft. ac-.. 
count with - the- Central Bank . „of -India- 
Ltd the said overdraft was a "running. 
overdraft. account. opened by ` -her for: 
business puirposes and if from ‘such over~ 


- draft account any borrowing was; , made 


E thereon. would ` be deductible 
under S. 10 (2) (iii) or:.10 (2) (xv): as. Dë 
ing expenditure incurred for the pur- 


. poses :of- the business. “According | to him, 


once a borrowing was made from. an 
overdraft-account-. meant. for business 
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purposes, the ultimate. utilization of that 
borrowing will not affect ~-the questien 
of deductibility of interest paid on such 
borrowing under S, 10 (2) (iii) or 10 Ei 
(xv) and in that behalf he placed rei- 
ance upon two decisions of the. Bombay 
High Court, namely, Commr. of Income- 
tax, Bombay City II v. Bombay Sama- 
char Ltd., Bombay, (1969) 74 ITR (723 
(Bom) and Commr..of Income=-tax, Bom- 
bay City IV v. Kishinchand. Chellaram, 
(1977) 109 ITR- 569. He; therefore, -urged 


that the High Court had erred; in sus- 


taining the disallowance in respect | of 
interest. paid by the assessee. on Rs. DÉI 
lacs to, the Bank in the three years. in 
question as also the disallowance in e- 


gard to the inierest credited by the as- 


sessee to the account of the Engineering 
College in the two years in question on 
the sum of Rs. 4.5 lacs and the accre- 
tion. thereto. 


6. On the cher, hand, Mr: Desai tor 
the Revenue, disputed that. there “was 
any confusion . of the issue‘ or that ` any 
wrong approach had been adopted by 
thë lower authorities or by the High 
Court as suggested by learned’ counsel 
‘for the- ‘appellant. He: pointed. out that 
initially the: assessee `" had ‘specifica ly 
raised” the’ plea’ that the ‘borrowing of 

Rs: 5.5 lacs bad been resorted to with a 


‘view to save- -ihcome-yielding invest- 
ments, namely; the shares, and, ere 
fore, both’ the alternative ` cases " to 


whether the interest paid on’ Rs. 5. S Tacs. 


was’ an, admissible ‘deduction either 
‘against business income under’ S. "10 "OI 
(iii) or. income from. ‘investments uncer 
S. 12 (2) were considered by” the taxing 
authorities: and. ‘the. ° taxing” 
beid that auch iriterest was not admis- 


sible under either of the provisions. . =e. 


‘pointed’ out ‘that at far as the. ‘Tribumal 


‘and the High. Court’ “were conċërned the - 
‘claim ` “for “deduction, under. 


“assessee’s 
S, 10 (2) Gi) or 10 (2) (xv) `. 
‘specifically considered 
He sought to'ħustify- ‘the view - of- the 
Tribunal and-the High- Court. in  regerd 
‘to the disallowance of. interest paid by 
the assessee on the ‘sum of Rs, 5.5 lacs 
to the . Bank in ‘the three concerned as- 
sessment years as also the disallowar.ce 
of interest credited by the assessee to 
the account of the ‘Engineering College 
on the sum of Rs. 4.5 lacs and the accre- 
tion thereto; as regards the sum of F.u- 


‘had ` been 


Dees 5.5 lacs ‘he contended: that the r2al - 


question was not as to when the obliga- 
tion to pay to-the college. was incurred 
by the assessee but whether the obliga- 
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- the appellant that ‘there has 


“under. S. E (2): In - fact,- 


‘authoritzes | 


and ‘megatived. - 
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_ tion: incurred ‘by he assessee was her 


personal obligation or a business obli- 
gation and «whether the expenditure by: 
way of payment.of interest to the ‘Bank 
was incurred for the purpose of carry- 
ing on business and: as regards the sum 
of Rs: 4.5 laes whether the trust. in fav- 
our of the college. had ‘at all come into 
existence on October 21, 1955. or .Nov- 
ember 21, 1955-as contended. for by the 
assessee and on both. the questions the: 
view of the Tribunal and the High Court 
was right. As regards the two Bombay 
decisions, namely Bombay .Samachar’s 
case (Supra). and -.Kishinchand. Chella- 
ram’s' case (supra), he urged that the 
ratio of ‘the decisions. was inapplicable 
to the instant case. : 


T. At the: Get, we GE ER like to 
say that' we do ‘not find any substance 
in the contention ‘of learned counsel for 
been any 
confusion of the issue or that any wrong 
approach: has been adopted by the tax- 
ing authorities, the Tribunal or the High 
Court. After- going through the Tribu- 
nal’s order: as well as the judgment of 
the -High Court we -are clearly of the: 
view that the case of the assesseé has 

d -be Tribunal 


_ as well as by the: ‘High: Court: ities Sec-' 


tion "20 (2) Gr or 10 (2). (xv) opd not 
in. ‘Reference 
No, 775: of 1970 ‘the quéstions: framed by. 
the. Tribunal 09. terme. referred to ` Sec- ' 


-, tions -10 : (2)Gii) ‘and: 10 (2)(xv) and pro- 


ceeded Io seeb the High- Courts- opinion 


as tò whether thè” sums representing in- 


terest paid’ by ` the. assessee-’ to the Cen-' 
traF Bank "on the ‘overdraft “of Rs: 5.5 | 


lacs för thé concerned three years! were 


allowable: as a deduction -- under either 
of the. said provisions of the Act and 
the High? ‘Court after . considering ° the 
matter “and the authorities ‘on the point 
has come. to the’’conclusion that such 
interest was net allowable as a deduc- 
tion under, either. of the said provisions. 
It is true that the: High” Court did ‘refer 
to the decision of” the Bombay High 
Court in Bai Bhuriben’s case (AIR 1956 
Bom: 4) (supra) but that decision was 
referred to only for the purpose of em- 
phasizing one aspect which was pro- 
pounded’ by that Court, namely, that the 
motive: with which an assessee could: be 
said to-have made- the borrowing would 
be- irrelevant and that simply because 
the assessee in that case bad chosen to 
borrow. money. to. buy, jewellery, it did 


not follow: that. she. bad. established: Gë 
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purpose required to be proved under 
S. 12 (2). that she borrowed the money 
in order to maintain or preserve the fix- 
ed deposits or helped: ber to earn in- 
terest. This is far from saying that the 
ratio of that case has been applied by 
the High Court to the instant case. In 
fact, the High Court found that there 
was no material to show that the asses- 
see in the instant case. would necessari- 
ly have had to employ the business as- 
sets for making payment to charity, The 
High Court actually. considered the as- 
sessee’s case under Ss. 10 (2) (iii) and 
10 (2) (xv) and disallowed the claim for 
deduction under these provisions princi- 
pally on the ground that the said bor- 
rowing of Rs. 5.5 lacs was unrelated to 
the business of the assessee, 


8. Proceeding to consider the claim 
for deduction made by the assessee un- 
der S. 10 (2). (iii) or 10 (2) (xv), we may 
point out that under S, 10 (2) (iii) three 
conditions are required to be satisfied in 
order to enable the assessee to claim a 
deduction in respect of interest on bor- 
rowed capital, namely, (a) that money 
-|(capital) must have been. borrowed -by 
the assessee, (b) that it must have been 
borrowed for the purpose of business 
and (c) that the assessee. must have paid 
interest on the said: amount and claim- 
ed it as.a deduction. 
claim for deduction in respect of expen- 
diture under S. 10 (2) Gul, the assessee 
must also satisfy three conditions, name- 
ly, (a) it (the expenditure). must not. bẹ 


an, allowance of the nature described in ` 


clauses (i), to (xiv), . (b) it must not be 
in- the nature of capital. expenditure or 


personal expenses -of the assessee’ and 


(c) it must have been laid out or : ex- 
pended wholly and exclusively for , the 
purpose of his business. It cannot be 
disputed that the expression “for the 
purpose of business” occurring. in e 
tion 10 (2) (iii) as also in 10- (2) (xv) ` 

wider in scope than. the expression for 
the purpose of earning | income, profits or 
gains’ occurring in S. 12 (2) of the Act 
and, therefore, the scope for allowing, a 
deduction under S. 10 (2) Gi) or A0 (2) 
(xv) would be much wider than the one 
available under S. 12 (2) of the Act. 
This court in the case of Commr. of In- 
come-tax, Kerala v. Malayalam Planta- 
tions Ltd., 53 ITR 140: (AIR. 1964 SC 
1722) has ‘explained that the former ex- 
pression occurring in S. 10 (2) (iii) and 
10 DI (xv), its range being wide, may 
take in not only the day-to-day running 
of a business but also the rationalisation 
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of its administration and modernisation 
of its machinery; it may include mea~ 
sures for the preservation of the busi- 
ness and for the protection of its assets 
and property from expropriation coer- 
cive process or assertion of hostile 
title; it may also comprehend payment 
of statutory dues and taxes imposed as 
a pre-condition to-commence or for the 
carrying on of a business; it may com- 
prehend many other acts incidental to the 
carrying on of the business but, how- 
ever wide the meaning of the expression 
may be, its limits are implicit in it; the 
purpose shell be for the purpose of 
business, that is to say, the expenditure | 


incurred shall be for the carrying on of 


the business and the assessee shall incur 


it in his capacity. as a person 
on the business. 


9. So far as the claim for deduction 
of interest paid by the assessee on the 
sum of Rs. 5.5 lacs to the Bank in the 
three. concerned years is concerned, the 
real question that arises for determina~ 
tion is whether the particular borrow= 
ing of Rs, 5.5 lacs was for. the purposes 
of business of the assessee or mot? The 
amount of Rs. 5.5 lacs having been ac- 
tually parted with by the assessee on 
January .7, 1956, and having been accept- 
ed by the institute the same being .de- 
posited in the joint account of the asses- 
see and the District Magistrate, Buland~ 
shahr for the Engineering College, tha 


carrying 


gift to that extent was. undoubtedly com- 


plete with effect from the said date, 
The said payment was made by ‘the as- 
sessee by drawing a cheque on the over~ 


draft account which she had-with the . 
: ` Central Bank of India Ltd., Aligarh, In | 


regard to. this ` overdraft "account. the 
Tribunal has noted that at the beginning 
of ‘the accounting year the | amount out- 
standing in the said overdraft .was Ru- 
pees .2,76,965, that further overdrafts 
were. raised ‘during the accounting year 
with the result that at the end of the 
year the. assessee’s liability. to the bank 
in the said account rose to Rs. 9,56,660 

and that among the further > _ debits to 
this account during the year’ was said 
sum of Rs. 5.5 lacs paid to the college 
on January 7, 1956. On a consideration 
of the aforesaid position of the overdraft 
and. the other material on record, the 
Tribunal has recorded a clear finding of 
fact which has been accepted by the 
High Court that the said borrowing of 


Rs. .5.5.lacs made by the: assessee from 
the Bank ‘on January 7, 1956 had. oo, 


1979 
thing to do with the business off the 
assessee but the amount was directly 


made over to the college in part fulfil- 
ment of the promised donation of Rs, 10 
lacs with a view to commemorate the 
memory of her deceased husband atter 
whom the college was to be named. In 
other words the borrowing was made to 
meet her personal obligation and not 
the obligation of the business and as 
such expenditure incurred by the asses- 
see by way of payment of interest 
thereon was not for carrying on the 
business nor in her capacity as a person 
carrying on that business. Such expan- 
diture can by no stretch of imagination 
be regarded as business expenditure. It 
is true that initially on November 21, 
1955 the capital account of the assessee 
was debited and the college account was 
credited with the sum of Rs. 10 lacs in 
the books of the assessee but in 
our view making of these entries in the 
assessee’s books would mot alter the 
character of the borrowing nor would 
the said borrowing be impressed with 
the character of business expenditure, 
for admittedly, the assessee maintained 
only one common set of books in which 
were incorporated entries pertaining to 
her capital, assets and income from all 
her different sources. It is, therefare, 
clear to us that the interest that was 
paid on the sum of Rs, 5.5 lacs to che 
bank by the assessee for the three.con- 
cerned years was rightly held to be aot 
deductible either under S. 10 (2) (iii) or 
under S,,10 (2) (xv) of the Act, 


10. The two Bombay decisions on 
which reliance was placed by the com- 
sel for the appellant, namely, Bombay 
‘Samachar’s case (1969-74 ITR 723). Gu- 
pra) and Kishinchand Chellaram’s case 
(1977-109 ITR 569) (supray are clearly 
distinguishable and do not touch ihe 
issue raised in the instant case beDre 
us. In the former case, the assessee kad 
during the relevant assessment years 
paid amounts of interest on captal 
which was borrowed. from outsiders and 


had claimed deduction in respect of 
such interest. It was not disputed tnat 
the capital borrowed by the  assessee 


from the outsiders was admittedly used 
by the assessee for the purpose of its 
business, The taxing authorities had 
taken the view that if the assessee had 
collected outstandings which were due 
to it from others it would have been 


able to reduce its indebtedness and save. 


a part of the interest which it had to 
pay on its own borrowings, that the as- 
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sessee could not be justified in allowing 
its outstandings to remain without 
charging any interest thereon while ` it 
Was paying interest on the amounts 
borrowed by it, and that to the extent 
to which it would have been in a posi- 
tion to collect interest on the outstand- 
ings due to it from others, it could not 
be permitted to claim as an allowance 
interest paid by it to outsiders. The High 
Court held that such a view was clear- 
ly unsustainable and observed that it is 
not the requirement under S. 10 (2) (iii) 
that the assessee must further show that 
the borrowing of the capital was neces- 
sary for the business so that if at the 
time of the borrowing the assessee has 
sufficient amount of its own the deduc- 


‘tion could not be allowed and the High 


Court further took the view that in de~ 
ciding whether a claim of interest on 
borrowing cam be allowed the fact that 
the assessee had ample resources at its 
disposal and need not have borrowed, 
was not a relevant matter for considera- 
tion. The decision in Kishinchand Chal- 
laram’s case (supra) was rendered in 
the peculiar facts which obtained in that 
case, The Tribunal had recorded a clear 
finding that since the business of the 
assessee was that of banking there was 
no borrowal as such but only acceptance 
of deposits by the assessee from its 
clients which were made by the assessee 
in the course of and for the purposes of 
its business, In those circumstances the 
Tribunal took the view that the aspect 
as to how these deposits, which were 
admittedly received by the assessee from 
the depositers in the course of its bank- 


_ing business, were subsequently utilised 


would not be material for the purpose 
of deciding the question whether im- 
terest paid by the assessee on these de- 
posits should be allowed under S, 10 
(2) (xv) of the Act and the High Court 
refused to interfere with that view of 
the Tribunal and rejected the Revenue’s 
application for a Reference, In the im- 
stant case admittedly the borrowing of 
Rs. 5.5 lacs had been made by the as- 
sessee to meet her personal obligation 
and not the obligation of her business. 


' The borrowing was completely unrelat- 


ed to the purpose of the business and 
was actually used for making charity. 
On these facts it will be clear that the 
interest paid on such ` borrowing cannot 
be allowed as deduction either under 
S, 10 (2) (iii) or 10 (2) (xv). 


LL Turning to the question of inter- 
est credited by the assessee during the 
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assessment 
to the account of the Engimeering Col- 
lege on the sum of Rs. 4.5 lakhs and 
the accretion thereto the real question 
is whether the gift or donation of 
Rupees 4.5 lacs was complete and a 
trust ofthat amount came into existence 
in favour of the college as has been 
contended for by the assessee. The 
only material on which reliance has 
been placed by the assessee in his þe- 
half consists of the entries made in 
the .assessee’s books of accounts and the 
certificate dated October 17, 1958 issu- 
ed by the District Magistrate, Buland- 
shahr but from this material itis diffi- 
cult to draw the inference suggested 
by the counsel for the appellant.. In 
our view both the Tribunal as well as 
the High Court were right in taking 
the view that the certificate dated Octo- 
ber 17, 1958 was of mo avail to the as- 
sessee inasmuch as it merely stated 
that the assessee had promised a dona- 
tion of Rs. 10 lacs on October 21, 1955, 
out of which Rs. 5.5 lacs were deposit- 
ed in the joint account maintained in 
the name of the assessee and the Dis- 
trict Magistrate, Bulandshahr for the 
college and the remaining sum of Ru- 
pees 4.5 lacs was left as a loan with 
the assessee and 
6% per annum was to be. finally de- 
posited in the Technical Institute ac- 
count, The Tribunal. and the High 
Court were also right in taking the 
_view that beyond making entries in 
the books of account of the assessee 
there was no material »on record to 
show that the- assessee had actually 


made over a sum of Rs. 4.5 lacs to the . 


college or that the college had accept- 
ed the said donation with the result 
that the amount: credited to the college 
account in her books . represented her 
own funds and lay entirely within her 
power of disposition and that being so, 
the interest credited by the assessee on 
the said sum of Rs. 4.5 lacs and the 
accretion thereto continued to belohg 
to:the assessee, and, therefore, she was 
not entitled to the deduction in respect 
of such interests. Counsel for the as- 
sessee attempted to contend that 
obligation to make over the said sum 


of. Rupees 4.5 lakhs could be said 
to have become enforceable on the 
basis of promissory estoppel but 
in our view, no material has heen 


placed on record by the assessee to 
show that acting on the promised dona- 
tion the college authorities had actual- 
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years 1958-59 and 1959-60. 


interest thereon at. 


the - 
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ly incurred any expenditure towards 
cons:ruction or acted to their prejudice 
during the accounting period relevant 
to the assessment years 1958-59 and 
1959-60 so as to support the plea of 
promissory estoppel. Of course, if im 
any subsequent years the -assessee is in 
a position to place any material before 
the taxing authorities or the Tribunal 
or the Court which would support the 
plea of promissory estoppel the posi- 
tion in such years may ‘be different. It 
is thus obvious that if mo trust in fav- 
our of the college in regard to the 
amount of Rs, 4.5 lacs could be said to 
have come into existence either on 
October 21, 1955 or on November 21, 
1955 or en. any other subsequent date 
during the relevant years, no deduction 
in respect of interest credited by the 
assessee to the account of the college 
over the said sum can be allowed. 


12. In the circumstances, in our 
view, the High Court rightly answered 
the questions referred to ït against the 
assessee in both the references. The 
appeals are accordingly dismissed with 
costs, g 

Appeals dismissed, 


t 
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(From: (1969) 82 Mad LW 349) 


R. 5. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
N. ` Krishnammal, Appellant v. R. 
Ekambaram and others, Respondents. 
Civil Appeal No. 2085 of 1969, D/- 
16-4-1979. 


Succession Act (39 of 1925), Ss. 74, ‘93 
—- Construction of wills — Principles — 
Words “my heirs” —- Meaning — Ascer- 
tainment of heirs of testator (P) in event 
of his son (N) dying sonless — (P) dy- 
ing im 1928 — (N) dying on 31-1- 
1957 — Ascertainment of heirs of (P), 
if to be made under S, 8 of Hindu Suc- 
cession ‘Act. (1969) 82 Mad LW 349, 
Reversed. " 

Or. 12-12-1927 ‘executed a Will where- 
by he bequeathed certain properties to 
each of his three sons, R, V and N. He 
appointed R and V as Executors of his 
Will, P died on 19-5-1928. Although 
the Will had not been probated, yet 
by mutual arrangements the properties 
were distributed in consonance with 
‘the terms of the Will. R and V convey- 


EW/EW/C383/79/SSG ` 
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ed and transferred the same to the re-`.. 
spective legatees. Mutual release deds. 


were also executed by the three sons. 


R died in 1954 and V in 1953. N ded 
on 31-1-1957 without leaving any issue.. 


His widow K filed the suit ‘for partit:on 
and possession of one third share in 


1959 against Rl and R2 (sons of .R), | 


Vi to V (daughters of V) and V8 (widow 
of predeceased son of V). She aiso 
claimed in the alternative declaration 
of her title on a true construction of 
the Will a clause of which in respect 
N (efter his lifetime) stated, “if there 
are no male issue (of N), my heirs shall 
take the aforesaid properties”, The ccn- 
troversy in. this case: hinged around the 
scope and. construction of this. clause 
Held (1) that- op proper construction 
of the’ Will, the testator (P). did not 
create or carve. out. an. “artificial” class 
of: his. heirs. (Para 25) 
Legal terms such as “heirs”, ` used 
in a Will must: 
legal sense,: unless a contrary intention 


is clearly expressed by the testator:. The 


word “heirs” ‘cannot normally be limit- 
ed te “issues” only. It must mean all 
perscns who are entitled to the property 
of another umder the law of inheritan:e.. 
AIR 1951 SC 293, Foll.; (Para 16) 


(2) that the expression ‘my heirs” 
bad to be construed as equivalent to 
"my legal heirs’. The words used | in 
the aforesaid’ clause of the Will orly. 
indicated that in the event of N’s deeth 
without any male. issue, further devolu~ 


tion. of the estate that had been giv2n. 


to him for life; would be’ regulated jn 
favour of the testator’ s heirs ascertain- 
ed in accordance with the Hindu Lew 
of intestate succession; 


. (3) that the: » ascertainment ‘of . tae 
heirs of. the testator; was: to be .made 
in accordance. with .Hindu Law of in- 
testate succession. as in force. on the dete 
N’s death, on 31-1 
cession opened: out, and not: im aecord- 
ance with the orthodox Hindu Law pre- 
vailing in 1928, which on the relevant 
date, 31-I-1957, stood abrogated and 
superseded .by the Hindu ` Succession 
Act, 1956:- Therefore, 
red to. by the: testator in his. Will, had 
tœ be ascertained in accordance with 
the Hindu Succession Act, 1956. To 


question, of giving retrospective opera- 


tion to: the statute ‘was involved;. 
(Para: TI) 
D that the” 
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‘be construed in the - 


(Para 17), 


1-1957 when the suc- 


“my heirs” refer~- 


dee of: tae: 
heirs -of P had. to be-donņne on the: as- 
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sumption that he died intestate, a moment 
after N’s death, according to Sections 8 
to 10 of the Hindu Succession Act. . At 
-hat point of time, K (who would be 


‘assumed. to be the widow of a “pre- 


deceased” son) and the defendants would 
all be heirs. of the testator, falling in 
vlass I. of the Schedule referred, to in 
Section 8. Thus, K would be entitled to 
get 1/3 share in the suit property in 
which her -husband -had a life-interest, 
while the remaining 2/3rd share in the 
property should be equally distributed 
among the two branches of R and V. 
getting 1/3rd share each (1969) 82 Mad 
LW 349, Reversed. 

(Paras 23 to 25) 
. Anno: (i) AIR Manual (3rd Edn), 


. Suecession Act, S. 74 N. 1, S. 93 N. 1; 


tii) AIR Manual (8rd Edn.), 
Succ. Act S. 8 NA | 

(Cases. Referred: Chronological Paras 
AIR 1951 SC 293.: (1951) 2 SCR 1125 16 

Mr M. Natesan, Sr. Advocate (Mrs. 
B. . Gopala Krishnan, - Advocate with 
him), for Appellant; Mr. V. S. Desai, 
Sr. Advocate (Mr. P. G, Gokhale and 
Ir B. R. Agarwala, Advocates with 
him). (for Respondents Nos. 1 and 2), Re- 
Spondents- Nos, 3-8 Ex Parte.. 

R. Sx SARKARIA, J.:— This appeal 
by certificate is directed against an Ap- 
pelilate Judgment -and Decree, dated 
Dovember 15, 1968, of the High Court 
cf Madras.. , 


2. The facts. 
ere as- follows: 

3. The following pedigree ‘table will 
ke helpful’ in understanding the rela- 
tonships of the ‘parties:. 


Hindu 


leading. to ` this appeal 


(For. Pedigree Table See next Page) | 


4. Pal aniandi Pillai, “shown ‘in the 
above .pedigree-table owned consider- 
able properties. On December 12, 1927, 
Fe executed a will ‘whereby he! be- 
cueathed certain properties to each of 
Kis three sons. He appointed’ his sons, 
Eamaswami Pillai and Vadivelu Pillai, 
æ Executors of his will. In regard to 
De (bird son, Nataraja Pillai, the testa- 
tor in clause 5 of: the Will stated: 

"Me third son, Nataraja Pillai, .shall 
take the income accruing from the pro- 
rerties, namely, my  cart-stand, house 
and ground, situate in the Western Row 
oë Mint Street, bearing Municipal: Door 
ko 278, Re-survey No 600, Collector's 
Certificate No. 750 and..the 5 -Godowns, 
namely, 2, Godowns. situate in Varada- 
raja : Mudali St., - bearing -Municipal 
Eoor Nos; 90 and 91, and 3 Godowns 
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PALANIANDI PILLAI 
(died on Keen 
i i | l 
Ramaswami Pilla! Vadivelu Pillai Nataraja Pillai 
(died in 1953) (died on 31-1-1957) 
| | Dharmambal 
R. Ekambaram R. Balasubramanian (died in 1940) 
Det Defdt.) (2nd Defdt.) 
| l 
Rajamani ` Kamala Padma Sarada Lalithe Selvaraj 
Bra Defdt.) {4th Defdt.) (5th Defdt.) (6th Defdi.) (7th Defdt.) (died in 1952)= 
Rajammal 
(8th Defdt.) 


situate in 3rd North Beach Road bear- 
ing Municipal Doors Nos. 5, 6 and 7 to 
9, Re-Survey Nos. 3158 and 3187, Col- 
lector’s Certificate No. 2550, After his 
lifetime, if he leaves any male issue, 
they shall take the aforesaid properties, 
with powers of alienations such as gift, 
usufructuary mortgage and sale. If 
there are no male issue as aforesaid, 
my heirs shall take the aforesaid pro- 
perties.” 


5 Although the will had not been 
probated, yet, by mutual arrangements 
between the first two sons who were 
named Executors in the will, and the 
third son; Nataraja Pillai, the properties 
were- distributed in consonance with 
the terms of the Will and the Execu- 
tors conveyed and transferred the same 
to the respective legatees, and mutual 
release deeds were, SES executed by 
the three sons. 


6. Ramaswamy Pillai died in 1954 
and Vadivelu Pillai in 1953. Nataraja 
Pillai died on January 31, 1957, with- 
out . leaving any issue. His widow, 
Krishnammal, the appellant herein, filed 
the suit (C. a No 7 of 1959) out of 
which this appeal has arisen. She claim- 
ed— 


(a) partition and separate possession 
of one-third share in the (plaint-sche- 
dule) properties left by her husband 
Palaniandi (sic) Pillai, alleging that the 
properties’. were in the ‘possession of 
the joint family consisting of his sons, 
or in the alternative, (b) for a declara- 
tion of her title and for~possession of 
the properties on the ground that her 
husband Nataraja Pillai got the same 
absolutely by. way of partition under 
the deed, dated July 14, 1928, 
she, as his heir, imherited the proper- 
ties; in the alternative, (c) for a decla- 
ration of her rights to the properties 


on a true construction of the Will of 
her father-in-law, Palaniandi Pillai, and 
for possession of the properties. 


73. The sons of Ramaswamy Pillai, 
respondents 1 and 2 herein, were im~ 
pleaded as defendants 1 and 2, and the 
daughters of Vadivelu Pillai, respon~ 
dents 3 to 7, were defendants 3 to Y 
The daughter-in-law of Vadivelu Pillai, 
respondent 8 herein, was added as 8th 
defendant, 


8. The findings of the learned trial 
Judge, material for our purpose, were 
as follows: 


(i) Nataraja Pillai got only a life 
estate in the properties set out in Sehe- 
dule I of the Plaint, (ii) the contingent 
interest in favour of the heirs of 
Palaniandi Pillai became vested only on 
the death of Nataraja Pillai; (iii) it is 
not open to the plaintiff, Krishnammal, 
to invoke Section 8 of the Hindu Suc- 
cession Act, 1956; (iv) on the termina~ 
tion of the life interest given to Nata- 
raja Pillai, the gift over in favour of 
the male issues could not take effect as 
he did not leave any male issue, with 
the consequence, that the properties, in 
effect, became revested in Palaniandi 
Pillai, but devolved on his heirs as if 
on intestacy; (v) Section 111: of the 
Gg Succession Act would be appli- 
cable 


9. In the result, the appellants’ suit 
was decreed and it was held that she 
was entitled to one-third share and 
separate possession of the same by 
partition of the Plaint-Schedule 1 pro- 
perties, and defendants 3 to 8 were 
equally entitled to one-third share to- 
gether with mesne profits relating ~to 
their shares in the said properties, while 
defendants 1 and 2 were entitled to 
the remaining one-third share. 
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10. Aggrieved, defendants 1 and 2 
preferred Letters Patent Appeal in me 
High Court, contending that, according 
to the terms of the Will of Palaniardi 
Pillai, they were his only heirs and 
entitled to get the entire properties in 
which Nataraja Pillai held only a Hd 
interest; and that neither the plaintiff 
nor defendants 3 to 8 were entitled to 
any share. 


11. The Appellate Bench of the Hizh 
Court purporting to proceed mainly m 
the scope and construction of Clause 5 
of the Will of Palaniandi Pillai, held: 

(1) By his Will (Ex. P. 2) the testa- 
tor had made “my heirs”, i.e, the testa- 
tor’s heirs as an “artificial” class. of 
ultimate residuary legatees. 

(2) This class of legatees or “my 
heirs” did not acquire a vested interest 
in the residuary bequest on the © deeth 
of the testator. 

(3) The ultimate bequest in their fev- 
our would become vested only in the 
event of Nataraja dying sonless. 

(4) The mandate implicit in the words 
‘if there are no male issues as afore- 
said” occurring in. Clause 5 of. the Will 
(Ex. P. 2) is‘that such class of lega- 
tees or heirs of the testator would be 
ascertained and worked out at that 


point of time when Nataraja dies san- 


less, and at no other, 


(5) This class of ‘my heirs’ of the 
testator would. be. ascertained with +e- 
ference to the point of Nataraja’s death 
(without a son) on January 31, 1957, 
when succession opened out and the ke- 


quest became distributable, “on tne 
hypothesis that Palaniandi Pillai had 


lived up to that time” Le January 31, 
1957. 


(6) Although this class of the heirs of 
the testator was to be ascertained >n 
January 31, 1957 on the hypothesis (Cat 
the testator and Nataraja died simul- 
taneously, such ascertainment could rot 
be done either by resorting to the Hindu 
Women’s Rights to Property Act, 1937 
or to the Hindu Succession Act, 1956 
because Palaniandi Pillai actually died 
in 1928, long before the coming irto 
force of these two enactments and he 
did not die intestate. 

(7) Such class of heirs of the testator 
were to be determined according to the 
orthodox Hindu Law prevailing at . the 
time of the testator’s death on May 19 
1926. 

(8) Section 111 of the Indian Succes< 
sion Act was not applicable, 


N. Krishnammal v, R. Ekambaram (Sarkaria J.) 


[Prs. 10-17] S.C. 1301 


12. On the above reasoning, the Ap- 
pellate Bench of the High Court revers- 


-ing the decree of the learned trial Judge, 


held that Respondents 1 and 2 herein 
were the only persons entitled to the 


entire Schedule 1 property on the death 


of Nataraja Pillai, to the exclusion of 
the latter’s widow, the plaintiff. Thus 
the appeal was allowed and the plain- . 
tiffs suit dismissed. 

13. After obtaining a certificate under 
Article 133 of. the Constitution from 
the High Court, the plaintiff, Krishnam- 
mal, has come in appeal before this 
court, 


14, Ge in this case hinges 
around the scope and construction of 
Clause 5 of the Will (Ex. P-2),. In that 
connection, the first question that arises 
for consideration is. Did the testator 
by this Clause create or carve out an 
“artificial’ class of his heirs, and make 
a residuary bequest in their favour? 

15. In. our opinion, on a proper con- 
struction of the Will, the answer to 
this question must be in the negative.. 

16. It is well settled that legal terms 
such ag “heirs”, used in a Will must 


-be construed in the legal sense, unless 


a contrary intention is clearly expressed 
by the testator. The word “heirs” as 
pointed out by this Court in Angurbala 
Mullick v. Debabrata Mullick, (1951) 2 
SCR 1125 at p. 1144: (AIR 1951 SC 293 
at p. 300), cannot normally be limited 
to ‘issues’ only. It must mean all per- 
sons who are entitled to the property 
of another under the law of inheritance. 


17. There is nothing in the language 
of Clause 5 of the Will which compels 
the construction that by use of the ex- 
pression “my -heirs” the testator meant 
something- different from his ,‘heirs 
under the law’. The expression “my 
heirs” has therefore to be constru- 
ed as equivalent to “my legal 
heirs”, Thus considered, the words used 
in the last two sentences of Clause 5 
of the Will are not words of gift over 
to any ‘artificial’ class of heirs, They 
only indicated that in the event of 
Nataraja’s death without any male issue, 
further devolution of the estate that 
had been given to him for life, would 
be regulated in favour of the testator’s 
heirs ascertained in accordance with the 
Hindu Law of intestate succession. That 
is to say, the testator did not specify 
or lay down any line of- heirs, deviat- 
ing from the Hindu Law of. ‘intestate 
succession, 
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18. The ground is now clear to con- 
sider the second question which is pivo- 
tal to the whole problem. Whether the 
heirs of the testator, on whom the 


estate was to devolve im the event of 
Nataraja dying sonless, were to be as- 
certained according to Hindu Law in 
force at the time of Nataraja's death 
or according to Hindu Law, prevail- 
ing in 1928 when the testator died. 
This question also is one of reaching 
at the real intent of the testator. 

19. In order to expatiate the true 
import of the last two sentences of 
Clause 5 of the Will (Ex. P 2), the same 
can be legitimately expanded, paren- 
thesized and elucidated so as to read 
like this: : 

“After Nataraja’s lifetime, if he 
leaves any male issue, they shall take 
the aforesaid properties, with powers 
of alienation...... if Nataraja dies with- 
out leaving any male issue, then my 
heirs, -then ascertained. according to 
law -of inheritance, shall take the afore- 
said properties.” P 

20. Thus amplified and elucidated, 
Clause 5 of the Will brings out, ‘ex- 
pressly or by inevitable implication, the 
intention and instructions of the testa- 
tor in regard to the following: 

(a) In the event of the termination 
of the life estate of Nataraja on his 
death, without male issue, the property 
will devolve on “my heirs” ie. the 
testator’s heirs, : 

(b) Such heirs of the testator are to 
be ascertained according to the Hindu 
Law of intestate succession. 

(c). Such ascertainment of the heirs 
of the testator is to be done on the 
date of Nataraja’s death, without male 
issue, when succession opens out in fav- 
‘our of those heirs, and not with refer- 
‘ence to the date of the. testator’s death. 
This necessarily implies that “my heirs” 
of the testator are required to be as- 
certained on the hypothesis. that the 
testator lived up to and died a moment 
after Nataraja’s death. 

21. If what is spelled out at (a), (b) 
and (oi be: the true construction of 
Cl. 5 of the Will, it logically and inex- 
orably follows therefrom, that the as- 
jeertainment of the heirs ‘of the testator, 
ion whom the property was intended to 
devolve in. the event of Nataraja dying 
soriless, was to be made im accordance 
with Hindu Law of intestate succession 
as in force on the date of Nataraja’s 
death, on January 31, 1957 when succes- 


sion opened out, and not in accordance 
with the orthodox Hindu Law prevail- 
ing in 1928, which on the relevant date, 
January 31, 1957, stood abrogated and 
superseded by the Hindu Succession 


-Aci, 1956. The conclusion is therefore 


inescapable that “my heirs” referred to 


by the testator in Clause 5 of his Will, 


have to be ascertained in accordance 
with the Hindu Succession Act, 1956, 
In so doing, we are only giving effect 
to the import and construction of the 
Will of the testator; and no question of 
giving retrospective operation to the 
statute is involved. 

22, The learned Judges of the High 
Court have said that at the time of 
making the Will, the testator could not 
predicate that at the time of Nataraja’s 
death without leaving any son, the 


‘Hindu Law of Succession would be differ- 


ent from the one prevailing atthe time 
of making the will or the testator’s death, 
Nevertheless, the testator was definitely 
contemplating the contingency of Nata- 
raja dying without any male issue, and 
the necessity of ascertaining the testa- 
Loris heirs at that point of time for 
further devolution of the property. It 
cannot, therefore, be said that ascertain- 
ment of the testator’s heirs according 
to the law in force at the time of hap- 


‘pening of the. contemplated contingency, 
was wholly beyond the ken of the testax 


tor. 

23. In the view we take of the im- 
port and scope of Clause 5 of the Will 
(Ex. P. 2), ascertainment: of the heirs 
of Palaniandi Pillai has to be done on 
the assumption that he died intestate, 
moment after Nataraja Pillai’s death, 
according to Sections 8 to 10 of the 
Hindu Succession Act. 

24. At that point of time, the’ plain- 
tiff (who would be assumed to be the 
widow of a ‘predeceased’ son) and the 


. defendants would all be heirs of the 


testator, falling in Class I of the Sche~ 
dule referred to in Section 8, Accord-' 
ing to Section 9, all the heirs in Class 
I of the Schedule shall take simultane- 
ously, to the exclusion of all other heirs. 
The distribution of the property among 
the plaintiff and defendants will be gov- 
erned by Rules 3 ‘and .4 in Section 10, 
which are as under: 


“Rule 3. — The heirs in the branch 
of each predeceased son or each prede- 
ceased daughter of the intestate shall 
take between them one share”. 


_ 


“Rule 4, — The -distribution of the ) 


share referred Io zm Rule 3— 
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(i) among the heirs in the branch of 
the predeceased son shall be so mace 
' that his widow . (or widows together) 
and the surviving sons and daughters 
get equal portions; and the branch - ef 
predeceased sons gets the same portion; 

(ii) among the heirs in the branch ef 
the. predeceased daughter shall be eo 
made that the surviving Sons and daugk- 
ters get equal portions.” 

25. In accordance with the aforesa:d 
provisions of the Hindu Succession Act, 
the plaintiff would be entitled to get 
1/3rd share in Schedule I property in 
which her husband had a life-interest, 
while the remaining 2/3rd share in the 
property shall be equally distributed 
among the two branches of the defen- 
dants, the branches of Ramaswami ard 
Vadivelu getting 1/3rd share each. 

26. For the foregoing reasons, we 
allow this appeal, set aside the judg- 
ment of the High Court and pass 4. 
preliminary . decree for partition. ard 
separate possession in favour of ‘the’ 
plaintiff with respect of her 1/3rd share 
in the suit . property. In the circum- 
stances of the case, the parties are Jet 
to pay and bear their own costs. 

EE allowed. 
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(From: Allababad" ` 
R. S. SARKARIA, V. D. TULZAPURKAR 
AND A. P. SEN, JJ. 


Jai Dutt, Appellant v. State of Uttar 
Pradesh and others, Respondents. , 

Civil Appeal No. 484 (N) of 1969, D- 
26-10-1978. 

(A) U. P. Tenancy Act (17 of 1936), 
Ss. 2 (e) (i), 2 (bi and 2 (h) — U. P. Lard 
(Eviction and Recovery of Age ar d 
Damages) Act (13 of 1959), Ss. 2 (18), 3, 
180 (2) — Tenure-holder from the Stale- 
Government -—— Who is. | 


The provisions of Ss. 2 (18), 30, 180 Di 
of the Tenancy Act. on the one hand ard 
Sections 2 (Di 2 (e) (i) and 2 (h) of the 
Eviction Act on the other, are to be com- 
strued in harmony with each other. So 
construed, a person occupying land bz- 
longing to the State Government, as a 
trespasser or without title or a perscn 


*(Spl. Appeal No. 352 of 1967, D/- 28-"- 
‘1967 (All).) ` | 


DW/EW/E893/78/RSK. 


Jai Dutt v. State of U. P. 


dence Act, S. 114, N. -23. 


AIR 1968 All 369 : 
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holding over after the revocation or can- 
cellation of. the lease, allotment or grant 
in accordance with the conditions there- 
of, ‘cannot be considered “a tenure- 
holder from the State Government . under 
the U.. P. Tenancy Act, 1939” with- 
in the meaning of Sec. 2 (e) Dh of the 
Tenancy Act. ‘(Para 17) 


(B) U. P. Land (Eviction and Re- 
covery of Rent and Damages) Act (13 of 
1959), S. 7-— Reference to Civil Judge 
—- Not obligatory in every case, 


The obligation to refer the question, 
whether or not the land-is public land, 
is not absolute, but contingent. It arises 
only if the Public Authority is of the 
opinion that the objection is not prima 
facie baseless or frivolous. (Para 19) 

(C) Evidence Act (1 of 1872), S. 114 
— Regularity of official acts — (U. P. 
Land (Eviction’ and Recovery of Rent 
and Damages) Act (13 of 1959), S. 3 (2)). 


The presumption is that the public 
purpose of the Eviction Act for which 
the person was sought. to be evicted from 
the public. land was duly specified in the 
notice in compliance with the require- 
ment of the Act. The maxim is omnia 


. praesumuntur rite essa acta (meaning all 


things are presumed to have been done 
rightly). (Para 21) 
Anno: AIR Manual (3rd Edn.), Evi- 


‘Chronological Paras 
(1975) 1 SCR 1- 8 
1968 All LJ 595 Vier 


Cases Referred: 
AIR 1974 SC 2009 : 


(1967) Writ Petn, No. 3277 of 1966, ot 
13-2-1967 (All), Shri anona v. State 
of U. P. -> 6 


SARKARIA, J.:— This is 
by certificate against a judgment 


an appeal 
dated 


: July 28, 1967, passed by the High Court 


of Allahabad iw Special Appeal No. 352 
of 1967. It arises out of these facts: 


3. Jai Dutt, appellant, was in posses- 
sion of public land bearing Survey Nos. 
130, 131A and 131B, with an aggregate 
area of 80 Bighas and 19 Biswas in the 
area of village Guljarpur Purramsingh, 
Tehsil Kalachungi, Dist. Nainital. The 
Public Authority, Nainital served a show- 
cause notice, dated August 26, 1963 under 
Section 3 (1) of the U. P. Land (Eviction 
and Recovery of Rent and Damages). Act, 
1959 (hereinafter called the Eviction Act) 
on the appellant for his eviction from 
this land on the ground that he was in 
its unauthorised. occupation. The appel- 
lant contested the notice on the ground 
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that he was in its possession for more 
than 12 years and had acquired the 
rights of a hereditary tenant in the land 
under Sec. 180 (2) of the U. P. Tenancy 
Act, 1939 (for short called the Tenancy 
Act). On these premises, the appellant 
contended that the land was not ‘public 
land’ and as such, the Eviction Act had 
no application and the notice was illegal. 


3. By its order dated October 31, 1963, 
the Public Authority dismissed the ob- 
Sections, holding that the appellant “has 
not filed any documentary evidence to 
show that the land in dispute was allot- 
ted to him by a competent authority, 
while the documents filed on behalf of 
the State show that it is a public land 
and “the O. P. (appellant herein) is a tres< 
passer thereon”, and he is, therefore, 
liable to be evicted therefrom under 
Section 4 (1) of the Eviction Act. The 
Public Authority further assessed Rs. 12/= 
as damages payable by the appellant. 

4. - Against this order of the Public 
Authority, Jai Dutt carried an appeal 
under S. 5 of the Eviction Act to the Dis- 
trict Judge. The appeal was heard by 
the Additional District Judge, Kummaon- 
Nainital, before whom the appellant re: 
iterated the contention that he had been 
in possession of the land in question for 
the preceding 12 years, and as such, had 
acquired the rights of a hereditary tenant 
thereon. There, the appellant seems to 
have further contended that he had been 
paying “rent” for his occupation of the 
land. He appears to have shown. some 
receipts also to the Additional District 
Judge. . 

5. The Additional District Judge ne= 
gatived all the contentions and dismissed 
the appeal. : 

6. The appellant then filed a writ 
petition under Art. 226 of the Constitu- 
tion before the High Court to impugn 
the orders.of the Public Authority and 
of the Addl. District Judge, inter alia, on 
the ground that since he had been pay- 
ing rent for the land which has been in 
his cultivating possession for a number 
of years preceding the eviction proceed~ 
ings, he could not be said to be an up: 
authorised occupant’ but a -hereditary 
tenant under Section 180 (2) of the 
Tenancy Act. The learned single Judge 
of the High Court, who heard the writ 
petition, rejected this contention with 
the observation that “the Khatauni of 
1368 Fasli entered the petitioner’s pos- 
session over the disputed plots as rang- 
‘ing from 1 year to 6 years. The oral 
evidence led by the petitioner does not 
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outweigh the force of the entries in the 
Khatauni. The petitioner, therefore, did 
not acquire any title under Sec. 180 of ` 
the U. P. Tenancy Act before 1953”. 
The learned single Judge further ob< 
served that the decision of the Division 
Bench of that High -Court in Shri 
Chandra v. State of U. P. (Writ Petn. 
No. 3277 of 1966 decided on 13-2-1967) 
was applicable to the case and the land 
in dispute will be public land and the 
possession of the appellant unautho- 
rised. In the result, the writ petition 
Was dismissed with costs, The ap- 
pellant’s special ` appeal was dis- 
missed by a Division Bench ` of 
the High Court on July 28, 1967. In the 
meantime, the Eviction Act was success- 
fully challenged before the High Court 
in Writ Petns. Nos. 3755 and 3756 of 1962 
which were decided on May 24, 19683 
(reported in AIR 1968 All 369) (FB). 

7 Keeping in view the value of the 
subject-matter which exceeded Rupees 
20,000/- and the question of the Consti- 
tutional validity of the Eviction Act, the 
High Court granted a certificate under 
Article 133 (1) (a) and (c) of the Consti- 
tution, that the case was fit for appeal to 
this Court. Hence this appeal. 


8. Mr. M. S. Gupta, appearing for the 
appellant, has now given up the chal- 
lenge to the constitutional validity of 
the Eviction Act on the ground of its be- 
ing violative of Art. 14 of the Constitu- 
tion, because this ground of attack no 
longer survives in view of this Court’s 
judgment in Maganlal Chhagganlal v, 
Municipal Corpn. of Greater Bombay, 
(1975) 1 SCR 1: (AIR 1974 SC 2009). 
He, however, sought to make out these 
points: 

(i), The appellant had been in culti- 
vatory possession of the land for a num- 
ber of years and no action for his evic- 
tion was taken for a long time, and since 
no steps were taken by the Government 
to evict him within two years of his 
entry into possession, he became a here- 
ditary tenant under Sec. 180 (2) of the 
Tenancy Act. 

(ii) Even if the appellant did not ac- 
quire the rights of a hereditary tenant in 
the disputed land, he had by long pos- 
session acquired the rights ofa tenant or 
tenure-holder of any other kind under the 
Government. He has been paying rent 
in respect of the land to the Government, . 
and, as such was not in unauthorised oc- 
cupation of the land. Since the land was 
held by the appellant as a tenant, it did 
not fall within the definition of ‘public 
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land’ given in Sec. 2 (a) of the Eviction 
Act. 

(iii) Since the objections raised by 
the appellant in response to the show- 
cause notice issued under Sec. 3 (1) of 
the Eviction Act were substantial, the 
Public Authority was bound to refer the 
dispute to the Civil Judge under Sec, 7 
of the Eviction Act. Its failure to do so, 
vitiates the order of eviction passed by it. 
’ (iv) One of the prerequisites of take 
fing action under Sec. 3 (1) of the Eviction 
Act is that the Public land is requized 
“for one or more public purposes of this 
Act”. Sub-section (2) (a) of Sec. 3 re- 
quires thet the notice shall “specify the 
grounds on which the order of the eric- 
tion is proposed to be made.” The im= 
pugned notice issued by the Public As 
thority did not comply with these res 
quirements of Sec, 3 and was therefcre, 
illegal. 

Points (i) and (ii): 

9. Mr. Gupta did not seriously press 
the first point, obviously because it was 
without substance. It may be noted Cat 
Sec. 180 of the Tenancy Act is subject to 
the restrictions contained in S. 30 of that 
Act, which provides: 

“notwithstanding anything in Sec, 29, 
hereditary rights shall not accrue on...... 
' (3) land acquired or held for a pib- 
lic purpose or work of a public utility...” 
Even if it is assumed that the appellant 
was at the material time in occupation of 
this land for more than two years, he 
would not acquire rights of a hereditary 
tenant under Sec. 180, (2). Omission of 
the State Government, therefore, to in- 
stitute a suit under Sec. 180 (1) within 
the prescribed period of limitation would 


not bring into existence relationship of. 


landlord and tenant between the Gov-« 


ernment and the appellant, and the Eat, 


ter’s possession would remain, as it was 
at its inception, that of a trespasser or 
unauthorised occupant, 


10. This point is further highlighted 
by the definition of “unauthorised 2c- 
cupation” given in clause (h) of Sec. 2 of 
the Eviction Act, which states: 

“(Unauthorised occupation” means C~ 
cupation of a public land -by any person 
without the authority of the owner: for 
such occupation and includes its corti« 
nued occupation after the expiry of -he 
period of allotment, lease or Grant, e ex 
anything contained in...... U. P. Tenancy 
Act, 1939...... wun to the contrary notwich- 
standing.” 

11.. In the context, the definition of 
“Public Land” given in Sec, 2 (e) of the 
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Eviction Act may also be seen, This de- 
finition, so far as material for our pur- 
pose, states: 

“Public land means land belonging to 
or owned by the State Government but 
does not include land: 

(i) for the time being held by a 
tenure-holder for the State Government 
KR the U, P. Tenancy Act, 1939, 

dE aside Mee 

12. Section 2 (b) ‘of this Act defines 
“Tease” to mean “a lease as defined in 
Sec, 105 of the T, P, Act, 1882”. 


13. There is neither any factual nor 
legal basis for the appellant’s contention 
that he had acquired some kind of tenure 
as a tenant by remaining in twelve years’ 
continuous possession of the land in dis< 
As noticed by Additional District 
Judge and the learned Single Judge of 
the High Court, the Khasra tendered in 
evidence before the Public Authority, 
shows that in the years 1362, 1363, 1365 
and 1367 Fasli (which we are told rough- 
ly correspond to 1955-56, 1956-57, 1958- 
59 and 1960-61 A. D.) the land in dispute 
was lying banjar (barren). This is to 
say, in the years 1955 to 1961, the ap- 
pellant was not in occupation of this land. 
During these years, when the land was 
lying. banjar, its possession would be 
presumed to be of the lawful owner, viz., 
the State Government. The appellant’s 
possession over the land is shown for the 
first time in Khasra of the -year 1368 
Fasli (roughly corresponding to 1961-62) 
as “bila tasfia, Ziman 10-Ka”. Same is 


‘the position shown in the Khatauni 1368 


Fasli. “Bila Tasfia” obviously means 
“without settlement or allotment or 
grant”. The documentary evidence from 


the revenue records, accepted by the 
courts below, had thus discounted the 
appellant’s claim that he had been in 
cultivatory possession of the disputed 
land for 12 years preceding the issue of 
the impugned notice under Sec. 3 (1). 


14. It was never the case of the appel- 
lant that he had lawfully entered into 
possession of the land. On the contrary, 
his case was that he took possession of 
the land without any grant, settlement 
or lease from the land owner. Indeed, 
by claiming acquisition of a hereditary 
tenancy under Sec. 180 (2), he admitted 
that he had taken possession without any 
title and without: the consent of the land- 
owner, l 

15. Mr. Gupta has been unable to 
show that the. appellants occupation of 
the Land even for one or two years pre- 
ceding the notice under Sec, 3 (1) was 
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that of a “tenure-holder” within the con- 
templation of the saving sub-clause (i) 


in the definition of “public land” in Sec- 


tion 2 (e) of the Eviction Act. 

16. The appellant’s contention that 
he has been paying rent for this land 
does not appear to be well founded. No 
such plea appears to have been raised 
before the Public Authority,: much less 
was any evidence, such as a rent receipt 
produced there. The Public Authority, 
_has noted in its Order dated Oct. 3, 1963, 
that the O. P. (appellant herein) did not 
produce any documentary evidence to 
show that he- was holding the land with 
the permission of or under allotment 
from any competent authority... Nor was 
this plea agitated or pressed before the 


learned single Judge or the Division. 


Bench of the High Court. Even now, 
before us, counsel has not referred Zo 
any rent receipt or like document on re- 
cord showing that the appellant had 
paid rent in respect of this land to the 
Government for the period of his posses- 
sion preceding the notice under Sec. 3 (1) 
of the Eviction Act. Even the Additional 
District Judge,-to whom for the first 
time in appeal, some “rent receipts” ap- 
pear to have been shown by the appel- 
lant, has not recorded 
finding that those documents evidence 
the receipt of rent by the Government 
in respect of the disputed land for the 
relevant period preceding the issue of 
notice under Sec. 3 (1). This being the 
situation, in this appeal arising out of 
writ proceedings under Art. 226, we de- 
cline to embark upon a speculative exa- 
mination of this argument for which 
there is no firm factual foundation and 
which was never raised before the Pub- 
lic Authority, nor: pressed before’ the 
High Court. aes: 


17. Be that as it may, the provisions 
f Secs. 2 (18), 30, 180 (2) of the Tenancy 
ct on the one hand and Ss. 2 (b), 2 (e) G) 
and 2 (h) of the Eviction Act on the other, 
re to be construed in harmony with 
ach other. So construed a person oc= 
upying land belonging to the State Gov- 
rnment, as a trespasser or without title 


or a person holding over after the revo- 


cation or cancellation of the lease, al- 
otment or grant in accordance with the 
conditions thereof, cannot be considered 
ta ¢enure-holder from the State Gov~ 
ernment under......... the U. P. Tenancy 
Act, -1939” within the meaning of Sec- 
tion 2 (e) (i) of the Tenancy Act. There 
was thus no doubt that the disputed land 
was “public land” and the appellant was 
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in its “unauthorised occupation” . within 
the meaning of the Eviction Act, 
Point (iii): 

18. Section 7 (so 
reads thus: 

“7 (1) Where an objection is taken on 
the ground that the disputed land is not 
public land and the Public Authority is 
of the opinion that the objection is not 
prima facie baseless or frivolous, he shall 
refer the question to the Civil Judge, 
having jurisdiction, stating the facts of 
the case and the point in issue,” 


19. From a plain reading of the Sec- 
tion 7 (1), extracted above, it is clear that 
the obligation to refer the question whe- 
ther or not the land is public land, is not 
absolute, but contingent. It arises only 
if the Public Authority is of the opinioni. 
that the objection is not prima facie base- 
less or frivolous. In the instant case, a 
perusal oz the impugned order would 
show that although the Public Authority 
did not say in the phraseology of the 
statute that the objection raised by the 
appellant was prima facie “baseless”, yet 
in substance, he unhesitatingly came 
well-nigh to the same conclusion when 
he observed: 

“The O. P. has not filed any docu- 
mentary evidence to show that the land 
in dispute was allotted to him by a com- 
petent authority. The documents filed 
on behalf of the State show that the land 
in dispute is a public land and the O. P, 
is a trespasser thereon.” 


20. We are, therefore, of opinion that 
there was no infraction of Sec. 7. 
Point (iv): | 

21. This point was not raised before tha 
Public Authority norinany ofthe courts 
below. It is sought to be. raised for the 
first time in this Court. now. We de- 
cline to entertain it at this stage. It is 
not a pure question of law which could 
be decided on the basis of material al- 
ready on record. The appellant has nof 
produced even the copy of the notice 
under Sec. 3 (1) which was served upon 
him and is supposed to be in his posses- 
sion. In the circumstances of the case, 
the maxim omnia praesumuntur rite essa 
acta will be attracted. It will be pre- 
sumed that the public purpose of the Act 
for which the appellant was sought to be 
evicted from the public land, was duly 
specified in the notice in compliance with 
the requirement of sub-section (2) of 
S. 3 of the Act. 

-99,. Thus, all the contentions advanced 
by the appellant are devoid of merit, 


far as material), 
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23. In the’ result, the appeal fails end 
is dismissed with costs. 
EES dismissad, 
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Duli Chand,- Appellant v. Moran 
Chand (dead) by L.rs, Respondent, 

Civil Appeal Nó. 1744 of 1969, D/- 27-3- 
1979. 

East Punjab ‘Urban Rent Restriction 
Act (3 of 1949), S 13 (2) (i), Proviso — 
Deposit of arrears of rent by referemce 


to S. 31 of Relief of Indebtedness Act in ` 


‘ court of Rent Controller — Eviction peti- 
tion filed in same court subsequently — 
Deposit amounts to compliance - of p70- 
viso. 


Where the tenant had deposited zhe 
arrears of rent to the credit of the land- 
lord in the very court of the Rent Cen- 
troller in which the landlord subse- 
quently filed the petition. for eviction, 
the tenant would be déeméd to heve 
complied with the requirements of ` the 
proviso even if the tenant -had. obtaired 
the permission of the Rent Controler 
for making the deposit by referring to 
Section 31 of the Punjab Relief of n- 
debtedness Act as the fact remained that 
the money was in custodia legis end 
could be ordered to be paid to the lard- 
lord there and then by the Court at the 
first hearing, In such a case, the fact 
that the Rent Controller in his order on 
the application for depositing rent in 
Court said that the tenant could - make 
deposit ‘at his- own responsibility’ would 
not make any difference since it did not 
alter the fact that the money. was in the 
custody and control of the Rent Control- 
ler and was available for payment to the 
- landlord, at the first hearing. 


Cases Referred: 
AIR 1969 SC 1273: 


‘(Paras 10, 1 


Chronological . Paras 
(1970) 1 SCR 66 
a 7, 8. 9 
(1964) 66 Pun LR 93 57 
(1964) 66 Pun LR 755 i (8 

SARKARIA, J.:— This. appeal’ by 
special leave is directed against a jucg- 
ment, dated Oct. 15,~1965, of the Punjab 
High Court at Chandigarh. 

2. The appellant is the landlord: ‘the 
respondent is the tenant, ` The appellent 
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ther ‘tendered Rs. 28.75 mp. 
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made an application on May 2, 1964 
under Sec. 13 of the East Punjab: Rent 
Restriction Act, 1949 (hereinafter refer- 
red to as the “Rent Act”) before the Rent 
Controller, Bhiwani for ejectment of the 
tenant-respondent:- from the shop in dis- 
pute on the ground that the respondent 
had failed to pay rent for the period 
from Feb, 1, 1964 to March 31, 1964 in 
addition to house-tax and water-tax. Ac- 
cording ‘to the appellant’s application, 
the respondent was to pay Rs. 50/- p.m. 
as rent. 

3. On May 25, 1964, which was the 
date of first hearing the respondent 
made an application to the Rent Con- 
troller, stating that he had deposited 
Rs. 109.37 np. in the Government Trea- 
sury under the orders of the Court of 
the Rent Controller-cum-Senior Sub- 
Judge on April 14, 1964 towards the rent 
for the months of February and . March 
1964 and thereafter a further amount to- 
wards the rent-of April 1964, under the 
Punjab Relief of Indebtedness Act, 1934 
(hereinafter referred to as the ‘Relief 
Act”) to the credit of the landlord, about 
which notice had been issued to the lat- 
ter. Along with that application, he fur- 
(including 
Rs. 0.75 towards interest, Rs. 25/- to- 
wards cost and Rs. 3/- for over-head ex- 
penses) and deposited the same in the 
court to the credit of the appéliant on 
April -14, 1964,’ -because the latter de- 
clined to accept the amount tendered 
Saying that the tender was not in com- 
pliance with the proviso to sub-sec. (2) of 
Sec. 13 of the Rent Act. - 


- 4. In his written statement, the res- 
pondent pleaded that the landlord-ap- 
pellant had brought as many as 4. evic- 
tion applications against him „within a 
period of two years and all those appli- 
cations had been dismissed; that the pre- 
sent application was Dot. sustainable , be- 
cause the respondent was not in arrears; 
that he had tendered the rent month by 
month as it fell due, in the presence, of 
respectable persons, but the. landlord had 
declined to accept the tenders being ` 
motivated by mala fides. De further 
pleaded that the landlord had due notice 
of the deposit of rent for the three months 
in -question before filing the prosent ap- 
plication for eviction: 

-5. The Rent Controller did not frame 
any issue, nor did he call upon (he res- 
pondent to - adduce: evidence regarding 
his plea that:-he had .tendered. the rent 
due every: month, according- to- law but 
the landlord bad, from mala fide motive, 
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declined to accept the same. The Rent 
Controller, however, held that the rent 
deposited by the tenant to the credit of 
the landlord under Sec. 31 of the Relief 
Act, was a valid tender and payment to 
the landlord for the purpose of S. 13 (2) 
of the Rent Act and dismissed the land- 
lord’s application for eviction. Aggriev- 
ed by the order of the Rent Controller, 
the landlord preferred an appeal before 
the Appellate Authority, who following 
the judgment of the High Court in Mam 
Chand v. Chhotu Ram, (1964) 66 Pun LR 
93, dismissed the appeal. The landlord’s 
revision was also dismissed by the High 
Court on Oct. 15, 1965. 

6. Hence this appeal. 

7. Shri Andley, learned counsel for 
the appellant, has sought to make out 
these points: 


(1) The word ‘tender’ in the proviso 
to sub-section (2) to Sec. 13 of the Rent 
Act means physical production of the re- 
quired amount before the Rent Control- 
ler at the first hearing of the case, so 
that the landlord can immediately take 
it. Since this was not done, the amount 
physically offered being exclusive of the 
arrears of rent, there was no valid tender 


within the contemplation of the afore- 


Said proviso. 


(2) Deposit of the rent due in court 
to the credit of the landlord under Sec- 
tion 31 of the Relief Act, is not_a valid 
tender within the meaning of S. 13 (2) of 
the Rent Act. Reliance has been placed 
in this connection on the decision of this 
Court in Shri Vidya Prachar Trust v. 
Basant Ram, (1970) 1 SCR 66 : (AIR 1969 
SC 1273). It is pointed out that decisions 
of the Punjab High Court in Mamchand 
v. Chhotu Ram (1964-66 Pun LR 93) 
(supra) and Khushi Ram v. Shanti Rani, 
(1964) 66 Pun LR 755, wherein it was 


held that such a deposit made by a tenant 


under Sec. 31 of the Relief Act is a sufi- 
cient compliance with the terms of the 
proviso to Sec. 31 of the Rent Act, were 
expressly overruled by this Court in 
Shri_Vidya Prachar Trust's case, and are 
no longer good law. 


(3) Once it is found that the tenant 
had not paid or tendered the rent as con- 
templated by the proviso to sub-sec. (2) 
of S. 13 of the Rent Act, the Court is 
bound to order eviction of the tenant. 


(4) In the alternative, the case be res 
manded to the Rent Controller to enable 
the tenant-respondent to prove his ak, 


legation that he had regularly tendered 
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the rent for the months of February, 
March and April 1964, as it fell due, to 
the landlord but the latter had unjusti-«- 
fiably refused to receive the same. 

8 As against. this, Mr. Bhandare sub- 
mits that Shri Vidya Prachar Trust’s case 
(ibid), .was not correctly decided and 
needs reconsideration. In the alterna- 
tive, it is submitted that the ratio of Shri 
Vidya Prachar Trust’s case, is not ap- 
plicable to the facts of the instant case 
because, here, the deposit was made .in 
the court of the same Rent Controller in 
which the eviction petition was filed, and 
consequently the rent deposited was in 
the custody of that court and could be 
made available to the landlord at the 
first hearing. Mr. Bhandare further dis~ 
putes the correctness of proposition (3) 
propounded by the learned counsel for 
the appellant. It is submitted that the 
proviso gives the defaulting tenant only 
an additional facility to stave off evic- 
tion. But if the tenant had regularly 
paid or tendered the rent due in accord- 
ance with the substantive part of Cl. (i) 
of sub-section (2) of S. 18, the Rent Con- 
troller will not be justified in ordering 
eviction, for the simple reason that in 
such a case, the tenant cannot be said to 
be in arrears of rent. Mr. Bhandare 
further submits that in his written state- 
ment, the tenant had clearly alleged that 
he had been tendering the rent month 
by month, as it fell due, to the landlord 
but the latter had been persistently re- 
fusing to receive the same and that was 
why he had deposited the rent in the 
Court. This plea in the written state- 
ment, it is argued, has not been specifix 
cally denied by the landlord in his repli- 
cation and therefore, under Order VII], 
Rule 5 of the Code of Civil Procedure, it 
will be deemed to have been admitted. 
On these premises, it is maintained that 


_the question of remanding the case, in 


any event, to the Court of the Rent Con- 
troller does not arise. 


' 9. We need not deal with all the con- 
tentions that have been canvassed on 
both sides. Nor do we feel the neces- 
sity of reconsidering the decision in 
Vidya Prachar Trust v. Basant Ram (AIR 
1969 SC 1273), because on facts, the in- 
stant case is clearly distinguishable from 
that case. Here, before us, the rent for 
the months of February, March and 
April, 1964 was deposited by the tenant 
to the credit of the landlord in the very 
court of the Rent Controller in which 
the landlord subsequently filed the evic- 
tion petition. The deposit lying in the 
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treasury was in the legal custody ard 
control of the court of the Rent Contro- 
ler, and at the first hearing, if not earlier, 
the landlord was informed that he was 
entitled to withdraw that deposit. Thus, 
even if the tenant had obtained the order 
of the Rent Controller for making tke 
deposit, by referring to Sec. 81 of the 
Relief Act, the fact remained that the 
money ‘was in custodia legis and coud 
be. ordered to be paid to the landlord 
there and then by the Court at the first 
hearing. It might have been different if 
the deposit had been made in some other 
court. 


10. Mr. Andley drew our attention 0 
the order made by the Rent Controller 
on the application of the tenant, wher2- 
by he had sought permission to deposit 
the rent for the months of February and 
March, 1964. In his order on that ap- 
plication, the Rent Controller has sad 
that the tenant could make the deposit 
at his own responsibility. Even so, it 
does not alter the fact that the money 
Was in the. custody and control of the 
Rent Controller and was available for 
payment, to the landlord, at the first 
hearing. The whole object of the pro- 
viso to Sec. 13 (2) (i) is to give the d2- 
faulting tenant a final opportunity zo 
stave off his eviction on the ground of 
non-payment of rent, by paying or tem- 
dering on the first date of hearing of the 
eviction petition the arrears of rent to- 
gether with interest and costs. The 
tenant by making the deposit of the az- 
rears of rent and interest and costs ard 
informing the landlord at the first heaz- 
ing that he could receive the same. from 
the Court, had substantially complied 
with the requirement of the said proviso. 

11. In the view we take, it is not ne- 
céssary to send the case back to the Rent 
Controller for trying the issue as to whe- 
ther the tenant had, according to the al- 
legation in the written statement rega- 
larly tendered the rent month by month 
for February, March and April, 1964, <o 
the landlord and the latter had unjusti~< 
fiably refused to receive the same, 


12. In the result, the appeal fails ard 
is dismissed. In: the circumstances of the 
Gase, there shall be no order as to costs. 


| ' Appeal dismissei. 
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Merwanji Nanabhoy Merchant (dead) 
through his Lrs., Appellant v. Union of 
India and others, Respondents. 


Civil Appeal No. 2449 of 1968, D/- 
20-2-1979. 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 12 (1) — Suit for eviction on ground 
of breach of term of lease —— Whether 
under relevant clause duty to carry out 
repairs was that of tenant or landlord — 
Interpretation. Spl. C A. No. 426 of 1966 
D/- 25-7-1968 (Bom), Reversed. 


Where the lessee covenants with les- 
sor under the terms of lease that he will 
keep the premises in as good condition 
as the same were then in (reasonable 
wear and tear, and destruction or damage 
by fire, riots, insurrection, act of God or 
tempest excepted) and (except as afore- 
said) deliver them up at the determina- 
tion of the tenancy to the lessor, it can- 
not be said that the term merely amounts 
to a covenant for careful and reasonable 
use of the property on the part of the 
tenant and nothing more. The clause, 
imposes upon the tenant two obligations 
namely (a) to keep the property in re- 
pair from time to time during the term 
and (b) to restore it in repair, ie. in the 
Same good condition as he received it, at 
the end of the term. (Para 7) 


A covenant of this type contained in 
a lease has always been construed by 
judicial decisions as casting a duty on 
the tenant to prevent permissive waste 
by carrying out such repairs as are ne- 
cessary to keep and maintain .the pro- 
perty in good condition and tenantable 
repair during the whole term and restore 
it to the lessor in the same condition at 
the end of the term. (Para 7) 


` Section 23 (1) of the Bombay Rent 
Act, 1947 would not be attracted for un- 
der that provision the duty to keep the 
premises in good and. tenantable repair 
is cast on the landlord in the absence of 
an agreement to the contrary by the 
tenant. Moreover, such a term in the 


‘lease would clearly be consistent with 


the provisions of the said Act. - Ih these 
circumstances, if a finding of fact has 


*(Spl. C. A. No. 426 of 1966, D/- 25-7- 
1968 (Bom)). 
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been recorded by the lower Courts on 
evidence that the deterioration and 
damage caused to the suit property was 
not on account of natural or reasonable 
wear and tear but was due to the negli- 
gence in’ the up-keep and maintenance 
of the property on the part of the ten- 
ant the tenant must be held to have 
committed a bréach of the term of the 
lease and the landlord would be entitled 
to recover possession of the property 
from the tenant under the latter part of 
S. 12 (1) of the Bombay. Rent Act, 1947. 
Spl. C. A. No. 426 of 1966, D/- 25-7-1968 
(Bom), Reversed (1818) 1 B and Ald 584, 
(1911) 1 KB ale and AIR 1917 Bom 34, 
Rel. on. (Para 8) 


(B) Constitution of India, Art. 133 — 
Appeal by special leave to Supreme 
Court — New plea — When can be al- 
lowed to be raised. 

Where the new plea raised is one pure- 
ly of law that does not require investi- 
gation into or proof of any new facts it 
can be allowed to be raised for the first 
time in an appeal by special leave. 

(Para 9) 

Anno; AIR Comm. Const. of India 
(2nd Edn.), Art. 133 N. 23. 

Cases Referred : Chronological Paras 


AIR 1917 Bom 34:19 Bom LR 878 7 
(1911) 1 KB 905 : 104 LT 290, Lurcott v. 


Wakely and Wheeler 7 


(1818) 1 B & Ald 584: 106 ER ous Lux- 
7 


more v. Robson 


TULZAPURKAR, J.:— This appeal by 
special leave is directed against the judg- 
ment and order dated July Op. 1968 ` of 
the Bombay High Court in Special Civil 
Application No. 426 of 1966, whereby 
the appellant-landlord’s suit seeking 
eviction of the tenant (respondents) was 
dismissed by the High Court. 


2. The appellant. owns. the suit pro- 
perty situated at 29A, Burr Road, - Kir- 
kee, Poona, It is an extensive property 
covering about 3.03 acres of land with a 
main dwelling house, out-houses, garden 
etc. By an order dated Dec. 16, 1929, 
issued by one J. S. Harison, Brigadier, 
Commanding the Cantonments of Poona 
and Kirkee, under the Cantonment 


(House Accommodation) Act (MI) © 1923. 


the said property was requisitioned (ap- 
propriated) for the purpose of the .resi- 
dence of Military Officers. Thereupon ap- 
pellant executed a lease (Ost lease) in 
Feb., 1930 in respect of the said property 
with the Secretary of State for India for 
a period of five years’ on the terms and 


Merwanji v. Union of India (Tulzapurkar J.) 


A. LR, 


conditions set out in said lease. On the 
expiry of the first lease the appellant 
executed another lease on June 25, 1935 
in respect of that property for a -period 
of five years. Thereafter further leases 
were executed for -fresh periods and the 
last lease was executed on April 21, 
1951 (Ex. 70) which was for a period of 
three years, on the expiry of which the 
tenancy of the respondent tenant became 
a monthly tenancy at the rental of Ru- 
pees 115/- per month. In all the Leases 
and particularly in’ the last lease at Ex. 
70 there was as per Cl. 2 (iii) a:covenant 
on the part of the respondent-tenant to 
the effect that “he will keep the premises 
in as good condition as the same are now 
in (reasonable wear and tear, and des- 
truction or damage by fire, riots, insur- 
rection, act of God or tempest except- 
ed)”. According to the appellant, the 
said covenant was an essential term. of 
the lease which cast an obligation on 
the tenant to keep the property in ten- 
antable repair and for that purpose to 
carry out the necessary repairs from 
time to time but the tenant failed and 
neglected to do so resulting in deteriora- 
tion and damage to the property and 
further the tenant also failed to pay the 
permitted increases at the rate of 
Rupees 10.50 n. p. under §..10-C of the 
Bombay Rent Act, 1947. Therefore, by 
a lawyer’s notice dated October 21,- 1960, 
the appellant terminated the tenancy and 
called upon the respondent-tenant to de- 
liver vacant and peaceful possession of 
the suit property in the same condition 
in which it had: been taken by it at the 
expiry of April, 1961. After satisfying 
the ‘provisions: of S. 80, C. P.-C. the ap~ 
pellant filed.a suit (Regular Civil Suit 
No. 888 of 1963) for. eviction . in 
the Court of Civil Judge, Senior Divi~- 
sion, Poona. Mainly the ground for evic- 
tion was-a breach of-the aforesaid essen- 
tial term of the Lease on. the. part of 
the respondent-tenant-and the consequ- 
ent damage to the property. The appel- 
lant also claimed that he was entitled to 
permitted increases under Sec.. 10-C -of 
the Bombay Rent Act which the respon- 
dent was unwilling to pay. He there- 
fore, claimed possession as well as the 
permitted increases. The suit was . re~ 
sisted by the respondents by raising a 
twofold contention. First, it was con~ 
tended that under Cl. 2 (iii) of the Lease 
there was no obligation cast on them to 


carry out any repairs which was the ress 
ponsibility of the appellant and as such, 
no term or condition was breached by 
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them entitling the appellant to claim 
possession’ and secondly, the ` deteriora 
tion and damage to the property, if any, 
was attributable to reasonable-wear and 
tear during the past:20 years which was 
the responsibility of the appellant anc, 
therefore, they were not liable to b3 
evicted. ` As regards the permitted in- 
creases, the respondents did not -disputa 
them and offered to pay the same on 
the appellant executing a fresh agree- 
ment of Lease in their favour as in tha 
past, 


3. On an appreciation of the oral and 
documentary evidence tendered by tha 
parties both the trial Court and the Dis~ 
trict Court in appeal recorded a finding 
of fact that the- suit. property, the out~ 
houses mainly and the main bungalow ta 
a lesser degree, bad suffered consider~ 
able deterioration and damage and that 
such deterioration and damage was nat 
on account of natural or reasonable wear 
and tear but was due to the. negligence 
in the up-keep and maintenance of ths 
property on the part of the respondents 
and in that behalf, in addition to the ap- 
pellant’s evidence, the Courts relied 
upon the evidence of the respondents 
Witness R. M. Joshi, an Overseer, wha 
virtually admitted that the damage was 
due to negligence in maintaining the pro- 
perty in good condition, "On construction 
_ of Cl. 2 (iii) of the Lease both the lowe? 
Courts held’ that under the said clause 
the responsibility to carry out the re- 
pairs necessary to keep the’ property im 
good condition and ‘tenantable repai? 
was on the -respondents who had em. 
mitted a breach thereof resulting in 
damage to the property entitling. the ap. 
pellant to evict the respondents under 
Sec. 12 (1) of the Bombay Rents, Hote: 
and Lodging House Rates Control Act 
1947, In this view of the matter the 
trial Court passed in” appellant’s favour 
a decree for possession, the’ permitted in- 
creases and mesne profits, about which 
there was no dispute, which- was ~con- 
firmed in appeal by the District Court 
The respondents preferred a combinec 
application under Aft. 227 of the ` Con- 
stitution and S. 115 of the Code of Civi 
Procedure to the High: Court’ challeng- 
ing the decisions of the lower Courts 
On construction of Cl. 2 (iii) ot the 
Lease the High Court took a contrary 
view holding that the said clause was 


merely a covenant for. careful and rea 


sonable use of the property’ on the part 
of the tenant and ` nothing: more. & 
breach: whereof entitled the’ appellant LC 
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claim only damages and not eviction. 
The High Court further held that both 
under the Lease and S.-23 of the Bom- 
bay Rent Act, 1947 the duty to keep the 
property in good repairs fell on the ap~ 
pellant-landlord and, therefore, the view 
of the lower Courts that the appellant 
was entitled to a decree for eviction 
for breach of an essential term of the’ 
contract (to keep the‘ suit property in re- 
pairs} was not sustainable. On behalf 
of the appellant reliance was alterna- 
tively placed upon S 13 (1) (a) of the 
Bombay Rent Act, 1947 read with Sec- 


(Tulzapurkar J.) 


tion 108 (0) of the Transfer of Property 


Act to sustain the decree for eviction 
but the High Court took the view that 
since S. 108 (o) covered cases of volun- ` 
tary waste committed by some positive 
acts of the tenant the same was not at- 
tracted to the facts of the instant case. 
In: the result, the High ‘Court set aside 
the decisions of both the lower Courts 
on the point of eviction and dismissed 
the suit In so far as it ree to the 
prayer for ‘eviction. ` 


4. Counsel for the appellant raised 
two contentions in support of the ap- 
peal. In the first place, he contended 
that the Bombay Rent. Act, 1947 did not. 
apply to properties situated in Canton- 
ment Areas until the Cantonments. (Ex- 
tension. of Rent Control Laws) Act (XLVI) 
1957 was passed on Dec. 18, 1957 and 
the relevant notification under Section 3 
thereof. extending the Bombay Rent Act, 
1947 to the Cantonment Areas of Poona 
and Kirkee had been issued which was 
done on Dec. 27, 1969 and in the instant 
case the suit had. been filed on Septem- 
ber 17, 1962 ie. before the Bombay Rent 
Act, 1947. had been so extended. It was 
further pointed. out that while applying. 
the Bombay Rent.. Act, 1947 to Poona 
and Kirkee Cantonments under the, noti- 
fication dated Dec. 27, 1969, S. 50 of the 
said Act (which made the ‘provisions of 
the Act applicable to the pending suits) 
had been excluded and- hence the in- 
stant suit was not governed by the said 
Act. It was also pointed out by counsel 
that in any case under CL (c) of the 
proviso to S. 3 of the Cantonments (Ex- 
tension of Rent Control Laws) Act 
(XLVI) 1957, houses within the Canton- 
ment which had been appropriated by 
the Central Government on Lease under 
the Cantonments (House: Accommodation) 
Act, 1923 (and the suit property had 
been so appropriated), have been ex- 
empted from the operation of any rent. 
control enactment so extended by a 
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notification under S. 3 of the Act. For 
these reasons counsel for the appellant 
contended that the Bombay Rent Act, 
1947 was not applicable to the suit pro- 
perty and no protection against the evic- 
tion under the Bombay Rent Act, 1947 
was available to the respondents, and 
the appellant’s suit for eviction of the 
‘respondents on the ground of termina- 
tion of tenancy simpliciter was lable to 
be decreed and the High Court ought not 
to have interfered with the decree for 
eviction passed by the two lower Courts 
in appellant’s favour. 
contended that even if the case were to 
be considered under the provisions of 
the Bombay Rent Act, 1947, the High 
Court had clearly misconstrued Clause 2 
(iii) of the Lease (Ex. 70) as „merely 
amounting to a covenant for careful and 
reasonable use of the property on the 
part of the tenant and it ought to have 
been held that the said clause imposed 
an obligation or duty on the tenant to 
carry out repairs necessary to keep the 
property in good condition and tenant- 
able repair and since both the lower 
Courts had recorded a finding that the 
respondents had failed to observe the 
aforesaid essential term resulting in 
‘considerable deterioration and damage 
to the property the appellant was en- 
titled to a decree for eviction under the 
latter part of S. 12 (1) of the Bombay 
Rent Act, 1947. According to counsel 
the High Court failed to appreciate that 
S. 23 of the Bombay Rent Act, 1947 was 
not attracted in view of Cl. 2 (iii) of the 
Lease which cast a duty on the tenant 
to prevent permissive waste by carrying 
out repairs necessary to keep the pro- 
perty in good condition and tenantable 
repair and that such a term was not in- 
consistent with the provisions of . the 
said Act; in other words, the decree for 
eviction passed by the two lower Courts 
under S. 12: (1) of the said Act was per- 
fectly justified. 


5. On the other hand, counsel for the 
respondents contended that the appel- 
lant should not be allowed to raise a 
new plea in this Court that the provi- 
sions of the Bombay Rent Act, 1947 were 
not applicable to the facts of the case 
and no protection under the said Act 
was available to the respondents, a plea 
which had not been raised in any of the 
three Courts below. It was pointed out 
that the only ground for eviction put 
forward was a breach of an essential 
term of the Lease contained in Clause 2 
(iii) of Ex, 70 resulting in damage to the 
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property entitling the appellant to evic- 
Don under S. 12 (1) of the Bombay 
Rent Act, 1947 and it was never the 
case of the appellant that Bombay Rent 
Act, 1947 being inapplicable the appel- 
lant was entitled to eviction on the 
ground of termination of tenancy simpli-~ 
citer. Counsel further contended that 
if the ground for eviction as made out 
in the plaint by the appellant was to be 
considered dehors the Bombay Rent Act 
and on the footing that the Transfer of 
Property Act was applicable then the 
appellant would not be entitled to a de- 
cree for eviction inasmuch as no power 
of re-entry had been reserved to the ap- 
pellant-landlord for breach of the term 
contained in Cl. 2 (iii) of the lease and 
in the absence of any power of re-entry 
reserved to the appellant landlord evic- 
tion could not be ordered notwithstand-~ 
ing the breach of the term. On con- 
struction of Cl. 2 (iii) of the lease coun- 
sel for the respondents supported the 
view taken by the High Court and urged 
that there being no obligation cast on the 
tenant to carry out any repairs there 
Was no question of respondents having 
committed any breach by not carrying 
out the repairs and the prayer for evic- 
tion had rightly been rejected by the 
High Court, 


6. It would be desirable to deal with 
the second contention raised by the 
counsel for the appellant first and we 
will proceed on the footing that the case 
is governed by the provisions of Bombay 
Rent Act, 1947. The main question aris~ 
ing for consideration relates to the pro- 
per construction of the term contained 
in Cl. 2 (iii) of the Lease (Ex. 70). The 
Said clause runs thus: 


“2. The Lessee hereby covenants with 
Lessor; 


_ (i) arid. Gi) 

(iii) That he will keep the premises 
in as good condition as the same are now 
in (reasonable wear and tear, and de- 
struction or damage by fire, riots, in- 
surrection, act of God or tempest ex- 
cepted) and (except as aforesaid) deliver 
them up at the determination of the 
tenancy to the Lessor...... eege 


7% Ona plain reading of the afore- 
said clause it is impossible to accept the 
High Court’s view that it merely amounts 
to a covenant for careful and reasonable 
use of the property on the part of the 
tenant and nothing more. The clause, in 
our view, imposes upon the-tenant two ‘ob« 
ligations, namely, (a) to keep the property 
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in repair from time to time during the 
term and (b) to restore it in repair, i. e.n 
the same good condition as he received it, 
lat the end of the term. The word “keep” 
occurring in the clause clearly refers o 
the state in which the property is to be 
maintained and obliges the tenant -0 
maintain it in the same condition at all 
times during the whole term, for, at the 
determination oz the term he is to del- 
ver it up in the same condition in which 
he found it when he took it on lease. In 
other words, the clause clearly imposes 
an obligation on the tenant to do such 
repairs as are necessary to keep the prc- 
perty in good condition and tenantab-e 
repair, 
gests that deterioration or damage d- 
rectly attributable to reasonable weer 
and tear, fire, riot, insurrection etc. wil, 
however, be the responsibility of the 
Lessor. A covenant of this type cor- 
tained in a Lease has always been cor- 
strued by judicial decisions as casting a 
duty on the tenant to prevent permissive 
waste by carrying out such repairs es 


are necessary to keep and maintain. the. 


Property in good condition and tenant 
able repair during the whole term and 
restore it to the Lessor in the same cor 
dition at the end of the term. If neces 
Sary reference can be made to two 
English decisions, namely, Luxmore v. 
Robson, (1818) 1 B & Ald 584; Lurcott v. 
Wakely & Wheeler, (1911) 1 KB 905, and 
one Indian decision, namely, Dcongersey 
v. Keshavji Meghji, 19 Bom LR 878: 
(AIR 1917 Bom 34) in that behalf. On 
proper construction of the clause, there 
fore, we are clearly of the view that a 
duty to keep the property in good condi- 
tion and tenantable repair was cast on 
the respondents under the lease. 


8. If that be the position, then’ clear- 
ly S. 23 (1) of the Bombay Rent Act, 
1947, would not be attracted, for, unde? 
that provision the duty to keep the pre- 
mises in good and tenantable repair is 
cast on the landlord in the absence of am 
agreement to the contrary by the tenant 
Moreover, such a term In the Lease 
would clearly be consistent with the pro- 
visions of the said Act. In these circum- 
stances, since a finding ot fact has been 
recorded by both the lower courts on 
evidence that the deterioration and 
damage caused to the suit property was 
not on account of natural or reasonable 
wear and tear but was due to the. negli- 
gence in the up-keep and maintenance oi 
the property on the part of the respon- 
dents, the respondents must be held tc 
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The parenthetical clause sug- 
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have committed a breach of the afore- 
said term and the appellant would be 
entitled to recover possession of the pro- 
perty from the respondents under the 
latter part: of Sec. 12 (1) of the Bombay 
Rent Act, 1947. On this, ground alone 
the order of the High Court deserves to 
be set aside. 


9. Turning to the first contention 
raised on behalf of the appellant it is un- 
doubtedly true that the only ground on 
which eviction was sought by the appel- 
lant was a breach of a term contained in 
Cl. 2 (iii) of the Lease resulting in 
damage to the property leased and that 
the eviction was not sought on the 
ground of termination of tenancy sim- 
pliciter but, in our view, the plea now 
raised is one purely of law that does not 
require investigation into or proof of any 
new facts. It is an admitted fact that 
prior to the filing of the suit the respon- 
dents’ tenancy had been duly terminated 
by a proper notice to quit — a fact which 
has been averred in the plaint and not 
put in issue by the respondents and the 
plea raised is that the suit property be- 
ing situate in the Cantonment Area of 
Kirkee the Bombay Rent Act, 1947 did 
not apply to the tenancy in question 
and as such the respondents enjoyed no 
protection of the said Act. This latter 
aspect has to be deduced from the legal 
position obtaining in the matter at the 
relevant time. It is not disputed before 
us that the suit property is situated in 
the Cantonment Area of Kirkee, Poona. 
It is also not disputed that the suit pro- 
perty had been appropriated by the Cen- 
tral Government on Lease after issuance 
of an Order dated Dec. 16, 1929 under 
the Cantonment (House Accommodation) 
Act, 1923. It is also an admitted posi- 
tion that by reason of the relevant noti- 
fication that was issued on Dec. 27, 1969 
under Sec. 3 of the Cantonments (Exten- 
Sion of Rent Control Laws) Act (XLVD 
1957, that the provisions. of the Bombay 
Rent Act, 1947 excluding S. 50 thereof 
were extended and applied to the Can- 
tonments of Kirkee and Poona with ef- 
fect from that date and the instant suit 
had been filed by the appellant on Sep. 
17, 1962 i.e. before the Bombay Rent 
Act, 1947 had been so extended. On 
these admitted facts, in our view, the 
legal position clearly emerges that the 
respondents did not enjoy the protection 
of Bombay Rent Act, 1947 and the suit 
would have to be decided without refer- 
ence to the provisions of the said Act. - 
This would be so for- two reasons: 
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DI suit had been filed on ‘Sep. 17, 1962 
when the Bombay Rent Act, 1947 -had 
not -been extended to Kirkee ‘Canton- 
ment and even after the -application ‘of 
the said Act Sec. 50 of the said Act under 
which pending suits were covered ‘by that 
Act had not been made applicable and 
(ii) in any case by reason of Cl. -(c) of the 
proviso to Sec. 3 of the Act XLVI of 1947 
the suit property being appropriated -ac- 
commodation under the Cantonment 
(House Accommodation) Act, 1923 the 
tenancy thereof was exempt from the 
operation of the Bonibay Rent Act, 1947. 
It is true, as has been contended for by 
counsel for the respondents that if the 
appellant’s rights are to be governed by 
Transfer of Property Act and not by the 
Bombay Rent Act, 1947 then a mere 
breach of Cl. 2 (iti) of the Lease Ex. 70 
would not entitle the appellant to seek 
eviction, for, admittedly, there is no 
power of re-entry conferred upon the 
appellant-landlord in. the event of such 
breach but it cannot be disputed that 
under the T. P. Act the plaintiff would 
be entitled to seek eviction of the res- 
pondents merely on the ground of ter- 
mination of tenancy „simpliciter the reg, 
pondents being deprived of the protec- 
tion of the Bombay Bent Act 1947. On 
this ground also, in our view, the appel- 
lant’s prayer for eviction must succeed. 


10. In this view of the matter, we are 
clearly of the view that the impugned 
judgment and order of the Bombay High 
Court in Special Civil Application -No.-426 
of 1966 cannot. be sustained and the same 
is set aside and the -decree for -eviction 
. Passed by both the lower courts in ap- 
pellant’s favour is ‘restored. The res- 


pondents will pay the costs of the appeal. 


to the appellant. 
Appeal allowed, 
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‘ability — Effect of S. 4 (1), Hindu Suc- 


cession Act — (Hindu Succession Act 
= of 1956), ‘S.-4 (1); T. P. Act (4 of 1882), 
- ‘6 (a)). 


es the instant ase the right of the 


‘baridars to share -offerings made to the 
-deity -was restricted to four sub-castes of 
‘Thakars and although to begin with bari- 
-ars ‘did not perform any duties in re- 


turn, certain obligations were super- 


‘Imposed onthe right in subsequent years. 
The right to receive a share in the offer- 
ings thus ‘became subject to the perform- 


ance of onerous duties. But then these 


duties were not in nature priestly or re- 
‘quiring a personal qualification. 
‘other hand all of them were of a non- 
religious or secular character.and could 


On the 


be performed not necessarily by the 
baridar personally but by his agents -or 
servants so that their performance boil- 
ed ‘down to mere incurring of expense. 

Held, the right of the baridars to- share 
Offerings was, therefore, transferable 


vand could be inherited and did not de- 
pend on any possibility of the nature re- 


ferred to in S. 6 (a) of the T. P. Act. 


ATR 1973 J and K 7 (FB), Affirmed. AIR 


1936 All 131 and AIR 1928 All 721, Ap- 
proved. (Para 6) 

The baridars were "Hot the . managers 
of the shrine in the sense that a shebait 
is in relation to the temple in his charge. 


‘On the. other hand the ovarall manage- 
‘ment of the shrine vested in the Board 


of Trustees. ‘The right of the baridars 
to share offerings coupled -with the duties 
to whith it was subject could not there- 


fore, be regarded as .an office (like that 
- of a shebait) only and not as property. 
‘Moreover, even assuming that the right 


of baridars was an office like shebait, 
shebaitship itself cannot be described as 
a mere -office ‘because ‘apart from -certain 
responsibilities, it -carries with it a defi- 
nite ‘right, right to property. AIR 1951 
SC 293 and AIR 1978 sc 1393, Rel. on. 
“(Pata 7) 
The right to share the offerings being 
a right coupled with duties other than 
those involving personal -qualifications 
‘and, therefore, ‘being ‘heritable property, 


“it would -descend in accordance with the 
-dictates of the: Hindu Succession Act and 


in supersession -of all customs to the con- 


‘trary in view of the provisions of Sec- 
‘lion 4 (1). 


‘Thus a daughter of a de- 
‘ceased ‘baridar is entitled to receive share 
in the offerings made ‘to the ‘deity, not- 
“withstanding that she did not belong to 
any, Ka E ‘particular sub- castes. 

(Para CH 
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AIR. 1928 All 721 : 


KOSHAL, J.:— This appeal’ by: spe~- 


cia] leave has arisen out of a suit brought 
by Smt. Punna, respondent No F, against 
the two appellants and respondent No: f 
for the issuance- of a perpetual injunc-. 
tion restraining the three defendants 
from interfering with ber right to re- 
cover her father’s share: of six annas’ in 
x rupee-in the. offerings made at the 
sacred shrine of Shri Vaishno ` Devi ` Jf 
which: is. situated: on the Trikutta. Hills. 
The suit was decreed’ by. the trial court 
whose judgment. was upheld in. first: ap- 
peal by the- Distzict Judge, ‘in a second 
appeal by a learned! Single Judge of the 
High Court of Jammu and Kashmir and 
in. a Letters Patent. Appeal by a Full 
Bench of that Court. It is. the judgment 
of the Full Bench (which is dated. the 
18th of Jan., 1972) that is impugned be- 
fore us: i 


2. The averments made in the plaint 
may be summarised: thus. The ‘plaintiff 
is the daughter. of one Dag: who ‘died in 
or about the year 1959. During his life- 
time Bagu and the three defendants were 
entitled to receive the offerings made at 
the shrine of Shri Vaishno. Devi Ji on 
certain days falling. within every seventh 
Bikrami Year so that Bagu would have 
6/16th share therein and the defendants 
collectively a similar: share. -After the 
death of the plaintiff’s' father the parties 
were: entitled to receive the offerings. in 
the shares abovementioned on every 
eighth day in the Bikrami: year 2019, the 
plaintiff having succeeded! to the: share’ of 
her father both under the law of inherit-. 
ance and by: virtue of a will executed. by 
him mm her favour: The plaintiff had to 
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resort to the: suit as the defendants had 
started: interfering with her right to 
collect, her share of the offerings. 

3. The defendants contested. the suit. 
They challenged the will. set up by the 
plaintiff as a forged one and further 
pleaded that. only members. of four sub-. 
castes. namely, Khas. Thakars, Drora 
Thakars, Manotra Thakars. and. Samnotra 
Brahmins. were entitled to ‘receive the 
offerings and: that. while Bagu was en- 
titled. to a. share in the same, the plain- 
tiff was not as she had lost her original 
sub-caste by marriage outside the four 
sub-castes mentioned above. The of- 
ferings, according - to the defendants, 
were also not liable to devolve by in- 
heritance or demise. ` 

4. The findings arrived at by the trial 
court were these: 

(1) On the death of a baridar (which 
expression; when literally translated, 
means turn-holder) belonging to any of 
the aforementioned sub-castes, his heirs 
inherited his right to receive offerings 
just as they inherited his other’ property. 

(2) Under Sec. 4 of the Hindu Suc- 
cession Act, any custom or usage incon- 
sistent with. the provisions of that Act. 
becomes ineffective. 

(3) Even. under Sec. 6 of the Hindu 
Succession. Act read’ with the Schedule 
appended: thereto the property of Bagu 
would devolve on the plaintiff in case 
Bagu: died: intestate. 

(4): Bagw. executed a valid will in 
favour of the plaintiff devising to her the 
right to receive the offerings, apart from 
other properties.. 


- (5) The plaintiff was. entitled, in view 
of the: above four findings to inherit the. 
right to receive offerings not only by 
reason. of the provision. of Ss. 4 and 6 of 
the Hindu. Succession Act, but also be- 
cause of the will. 

5. At the hearing of thé Letters 
Patent Appeal by the Full. Bench, the 
following four contentions. were raised on 
behalf of the defendants : 

(1) the chance of future worshippers 
making offerings to the deity is a mere 
possibility of the nature referred to in 
Cl. (a) of. Sec.. 6 of the T. P.. Act and is 
not. property which. can. be transferred or 
inherited. 

(2) The right to receive offerings is 
not a. transferable or heritable right. 

(3): The provisions: of the Hindu Suc- 
cession Act do not. apply to. the case in 


‘Rand. 


(4) According to the custom govern- 
ing the shrine of Shri. Vaishno Devi Ji, 
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only the abovementioned four sub~castes 
were entitled to share the offerings. 


All these contentions were rejected by 
the Full Bench as untenable. In regard 
to the first of them the Full Bench fol- 
lowed Balmukund v. Tula Ram, AIR 
1928 All 721, in which it was held that 
the right to receive offerings when made 
is a definite and fixed right and does not 
depend on any possibility of the nature 
referred to in Cl. (a) of Sec. 6 of the T. P. 
Act, because the fact that offerings whe- 
ther large or small are bound to be made 
is a certainty. 


In relation to the second contention, 
the Full Bench noted the contents of 
para 422 of “Principles of Hindu Law” 
by Mulla which states, inter alia, that 
where offerings, though made to idols, 
are received by persons independently of 
any obligation to render services, they 
are alienable and attachable. Reference 
in this connection was also made to Bal- 
mukund v. Tula Ram (supra) wherein 
the following passage occurs: 


"but when the right to receive the 
the offerings made at a temple is inde- 
pendent of an obligation to render ser- 
vices involving qualifications of a per- 
sonal] nature, such as officiating at the 
worship we are unable to discover any 
justification for holding that such a right 
is not transferable. That the right to 


receive the offerings when made is a 
valuable right and is property, admits 
of no doubt and, therefore, that right 


must, in view of the provisions of S. 6 
of Transfer of Property Act, be held to 
be transferable, unless its transfer is pro- 
hibited by the Transfer of Property Act 
or any other law for the time being in 
force.” : 

In view of these observations which were 
adopted and followed in Nand Kumar 
Dutt v. Ganesh Dass, AIR 1936 All 131 
the Full Bench, being in agreement 
therewith, proceeded to determine whe- 
ther the right to receive the offerings 
in the present case was or was not in- 
dependent of services of a priestly or 
personal nature. The following transla- 
tion of an extract from the Wajib-ul-Arz 
relating to village Purana Daiur wherein 
the holy shrine is situated, was then 
taken up for consideration: 


“Leaving aside cash, whatever is the 
‘Charathh’ at the temples of ‘Ad Kan- 
wari and ‘Sri Trikutta. Devi’ the entire 
Darora community distributes that 
among itself and of (?) other attached 
areas of Pangal, Sarron, Batan, Kotli, 
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Gran, Parhtal ete. according to heredi- 
tary shares. And the castes “Thakar 
Khas” ‘and ‘Minotra’ are included in it. 
Darora caste take two shares and Mano~ 
tra and Khas castes also take one equal 
share of Charatt’. That is divided as 
per hereditary shares. There is no ser~ 
vice in lieu thereof. Only it is describ-~ 
ed as the blessings of Goddess. Rupees 
twenty one hundred (two thousand one 
hundred rupees) go to the Government. 
Every baridar keeps his man present in 
the temple who receives the ‘Charatt’, 
Pujaries get pay from us” l 


and it was interpreted to mean 
that the right to share in the of- 
ferings made at the holy shrine 


had no connection with any prisetly 
functions or with other services involv- 
ing qualifications of a personal nature 
and therefore was a heritable as well as 
alienable right. This very conclusion was 
reached by the Full Bench on a conside- 
ration of the deposition of the Patwari 
of the concerned circle and the Ain-i- 
Dharamarth which purports to be the 
constitution of a Board of Trustees ap- 
pointed by the State to manage the 
shrine. , 

In relation to the third contention, the 
Full Bench noted that the properties to 
which the Hindu Succession Act does 
not apply are only those which find enu= 
meration in S. 5 thereof, that the. right 
to share the offerings is not one of those 
properties and that, therefore, such a 
right could not but be governed by the 
provisions of the Act. l 


In repelling the last contention the 
Full Bench relied upon the provisions of 
the Hindu Succession Act which over- 
rides all customs or usage being part of 
the Hindu Law as in force immediately 
prior to the commencement of the Act 
and concluded that the custom of the 
right to share in the offerings being 
restricted to members of the four sub- 
castes abovementioned could not be given 
efect to and that the plaintiff was fully 
entitled to succeed to that right in spite 
of the fact that she did not belong to 
any of those sub-castes. 

It -was in these premises that the 
Letters Patent Appeal was dismissed by 
the Full Bench. l 

6. At the very outset Mr. L. N. Sinha, 
learned counsel for the appellant, has 
drawn our attention to the fact that the 
extract from the Wajib-ul-Arz taken 
note of by the Full Bench of the High 
Court relates not to the temple of Shri 
Vaishno Devi Ji but to a couple of other 
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temples situated in its vicinity, namely, 
the temples of ‘Ad Kanwari’ and ‘Sri 
Trikutta Devi’ and has urged that the 
extract could not possibly relate to the 
temple of Shri Vaishno Devi Ji which 
was the main temple in the complex and 
a reference to which could not have 
been omitted from the extract in case it 
was intended to apply to that temple 
also. A careful perusal of the extract 
shows that Mr. Sinha’s contention is well 
founded because there is not so much as 
a hint to the main temple in the ex- 
tract. According to Mr. Sinha, the duties 
to which the right to share the offerings 
is subject are detailed in the settlement 
record prepared for village Daiur (Shri 
Vaishno Devi Ji) for the year 1965-66 
Bikramj and a resolution passed by the 
Dharamarth Committee on Sawan 27, 
1983 Bikrami. These documents may be 
set out in extenso: l 
- Settlement Record 


“In the column of ownership, the 
State is entered as owner: in the column 
of possession — ‘Dharmarth Trust enter- 
ed as in possession’. ‘Mandir Gupha’ situ- 
ateon land comprising 7 marlas bearing 
Khasra No. 166 and ‘Bhawan’ situate on 
land comprising 4 marlas bearing Khasra 
No. 167. The sub-caste Thakar Darora, 
Manotra, Khas, and Brahmin Samnotra 
have been sharing the offerings accord- 
ing to the shares mentioned’ below from 
the very beginning. Thakar Daroras and 
Brahmin Samnotra are entitled to three 
shares and one share respectively out of 
2/3 of the total offerings whereas Thakar 
Manotras and Xhas are entitled to share 
equally in the rest 1/3 of the total of- 
ferings. , 


“Darora Thakars are sub-divided into 
further four sub-castes namely: (i) 
Darora Sunk (ii) Darora Jaga (iii) Darora 
Pai and (iv) Darora Deoch and each one 
of them has one equal share. Similarly 
Brahmin (Samnotra) have also divided 
their shares into four shares which are 
received as under : 


Samnotra Brahmins from the branch 
of ‘Darya’ one share, Brahmins from the 
branch of ‘Bairaj’ one share; Brahmins 
from the branch of ‘Gobind’ 
and Brahmins from the branch of ‘Ga- 
nesh’ one share. Therefore ‘Darora 
Sunk’ and Samnotras from the branch 
of ‘Bairaj’ have their turn together in 
one year and they divide the offerings 
for that In the proportion of 3:1 (Le. 3 
shares of Darora Sunk and 1 share tọ 
Samnotras from the branch of Bairaj). 
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Similarly Brahmins from the branch of 
‘Darya’ have their turn with ‘Darora 
Jagga Brahmins from the branch of 
‘Ganesh’ with ‘Darora Parath’ and Brah- 
mins from the branch of ‘Gobind’ with 
‘Darora Dech: and Brahmins in each case 
receive 1/4th share and Darora Thakars 
have 3/4th share. 


“In the beginning nothing was taken 
from these persons (baridaran) in consi- 
deration of their receiving the offerings. 
But because the Sadhus would often go 
to the shrine and due to the mismanage- 
ment of their stay and meals over there 
there were always riots at the shrine. 
Therefore, in the year 1907 Bikarmi during 
the regime of Maharaja Gulab Singh an 
amount of Rs. 1150/- was fixed as ‘Aian’ 
to be paid by the baridars for the man- 
agement of stay and meals for Sadhus 
at the shrine. The said amount was to 
in the State Treasury. 
Thereafter in 1920 Bikarmi another ` 
hundred rupees were added to the above 
Said amount’ and thenceforth Rupees 
1250/- were fixed per annum which was 
being depasited in the State Treasury. 
After 1940 Bikarmi the said amount of 
Rs. 1250/- was being deposited with the 
Dharmarth Trust and this continues till 
today. The said amount is recovered 
from Thakar sub-castes. Besides this, 
So many other things (such as silk chu- 
nis etc.) are received from the said 
Thakar baridars. Thakar baridars are 
also liable to provide three permanent 
Servants and six more peons during the 
season and will be liable to pay them. 
The said Thakars are liable to arrange 
the carriage and pay for the ‘Parshad’, 
etc., from Katra to Vaishno Devi temple. 
With regard to the cattle kept by the 
Dharmarth Trustees, the said Thakars 
are liable to arrange for taking them 
from one place to another. If any Gov- 
ernment servant visits the shrine the 
said Thakars will be liable to arrange 
for the carriage of his luggage, etc. The 
Said Thakars are also liable to perform 
the following duties: 


(1) Cleanliness of the Gupha (Vaishno 
Devi temple) and the compound appurt- 
enant thereto. 


(2) To carry Puja material inside the 
Gupha (temple) along with the Pujari. 


(3) If during mela season there is any 
trouble to any pilgrim or he becomes 
sick, etc., the said Thakars are liable to 
make proper arrangements for the re- 
moval. of any such trouble.” 


” 
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Resolution of the Dharmarth Committee 

(a) Dharmarth Trust shall charge its 
usual Aian (rent) from the baridaran 
which shall be paid by them before they 
distribute their share of the offering. 
The baridar who refuses or avoids the 
payment of rent to Dharmarth shall not 
be entitled to receive his share of the 
offering and the same shall be attached 
and deposited with the Manager, Dhar- 
marth Trust. The baridar whose share 
has been thus attached can receive his 
share on payment of the rent, due to the 
Dharmarth . Trust. 

(b) Unanimously it is passed that the 
strangers or persons other than baridars 
(i.e. four sub-castes) shall have no right 
to get the Puja performed in the shrine. 

(c) In ease any baridar or his legal re- 
presentative, due to any reason, cannot 
attend in person then it will be the 
duty of other co-sharer to deposit the 
absentee’s share with the Manager, 
Dharmarth Trust and when that baridar 
comes present, the Manager, Dharmarth 
Trust shali, after deducting the 
due, if any, from him to the Dhar- 
marth, pay his share to him. The barida- 
ran shallbe bound to perform the duties 
(such as Kah, Kunda, Argi etc.) as 
being performed by them previously.” 
According to these documents the right 
to share the offerings is restricted to 
members of the four sub-castes above- 
mentioned, and although to begin with 
baridars did not perform any duties in 
return, certain obligations were super- 
imposed on the right from the year 1907 
Bikarmi onwards. These obligations are: 


(a) A duty to deposit a fixed annual 
sum with the Dharmarth Trust to be 
spent on arrangements for lodging and 
boarding of Sadhus visiting the shrine. 

(b) To provide three permanent ser- 
vants, in addition to six peons, during 
the “season”. 


(c) To pay for the ‘prasad’ and to ar- 
range its transport from Katra to Vai- 
shno Devi temple. 

(d) To arrange for the cattle owned 
by the Dharmarth ‘Trust being taker: 
from one place to another. 

(e) To arrange for the carriage of the 
luggage of Government servants visit- 
ing the shrine. l 

(f) To keep the temple and the com- 
pound appurtenant thereto in a state of 
cleanliness. 

(g) To carry inside the temple the 
material required for worship by the 
priest. 

(h) To look after visitors to the shrine 
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who fall ill and to make proper arrange- 
ments for the restoration of their 
health. 


There is thus no doubt that the right 
to receive a share in the offerings is 
Subject to the performance of onerous du- 
ties. But then it is apparent that 
none of these duties is in nature 
priestly or requiring a personal qualifi- 


- cation. On the other hand all of them 


are of a non-religious or secular charac- 
ter and may be performed not neces- 
sarily by the baridar personally but by 
his agents or servants so that their per- 
formance boils down to mere incurring 
of expense. If the baridar chooses to 
perform those duties personally he is at 
liberty to do so. But then the obligation 
extends merely to the making of neces- 
sary arrangements which may be secur- 
ed on payment of money to others, the 


_ actual physical or mental effort involved 


being undertaken by those others. The 
right is, therefore, a transferable right 
as envisaged in the passage above ex- 
tracted from Bal Mukund v. Tula Ram 
(ATR 1928 All 721) (FB) (supra) which 
has not been challenged before us as 
erroneous and which we regard as lay- 
ing down the law correctly. The conten- 
Dons raised by Mr. Sinha to the con- 
trary are thus repelled. 


7. Another challenge made by Mr. 
Sinha to the impugned judgment is that 
the right to share offerings coupled with 
the duties to which it was subject must 
in its totality be regarded as an _ office 
(like that of a shebait) only and not as 
property and that therefore no question 
of its heritability could arise. In this 
connection reference was made to the 
following observations made by Mukher- 
jea, J., who delivered the judgment of 
the majority of this Court in Angurbala 
Mullick v. Debabrata Mullick, 1951 SCR 
1125 : (AIR 1951 SC 293) (at p. 296): 

“In a Hindu religious endowment on 
the other hand the entire ownership of 
the dedicated property is transferred to 
the deity or the institution itself as a 
juristic- person and the shebait or ma- 
hant is a mere manager.” 

There is nothing to indicate that bari- 
dars in the present-case are the mana- 
gers of the shrine in the sense that a 
shebait is in relation to the temple in 
his charge. On the other hand it ap- 
pears that the overall management of 
the shrine vests in the Board of 
Trustees known as Dharmarth Commit- 
tee and it would not be correct there- 
fore to look at the right of the baridars 
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in the light of the rights and duties of 
a shebait. However, it may be pointed 
out that -shebaitship cannot be deseri~ 
bed as a mere office because apart from 
icertain responsibilities, it carries with 
‘it a definite right to property. This is 
a proposition on which emphasis was 
laid by this Court in Angurhala’s case 
(AIR 1951 SC 293) (supra) itself, 
Mukherjea, J., observed in this connec~ 
tion (at p. 296 of AIR): 


“But though a shebait is a manager 
and not a trustee in the technical 
sense, it would not be correct to describe 
the shebaitship as a mere office. The 
shebait has not only duties to discharge 
‘in connection with the endowment, jut 
he has a beneficial interest in the dekut- 
ter property. As the Judicial Ccm- 
mittee observed in the above case, in al- 
most all such endowments the shebait 
has a share in the usufruct of the dekut- 
ter property which depends upon the 
terms of the grant or upon custom or 
usage. Even where no emoluments are 
attached to the office: of the shebait, he 
enjoys some sort of right or interest in 
the endowed property which partially at 
least has ‘the character of a proprietary 
right. Thus, in the conception of sne- 
baiti both the elements of office and gro- 
perty, of duties and personal inter2st, 
are mixed up and blended together; and 
one of the elements cannot be detached 
from the other. It is the presence of 
this personal or beneficial interest in the 
endowed property which invests shebait- 
ship with the character of proprietary 
‘rights and attaches to it the legal irci- 
dents of property. This was elaborately 
discussed by a Full Bench of the Cal- 
cutta High Court in Manohar Mukherji 
v. Bhupendra Nath Mukherji, ILR 60 
Cal 452 : (AIR 1932 Cal 791) and this 
decision of the Full Bench was approv- 
ed of by the Judicial Committee in Ga- 
nesh Chunder Dhur v. Lal Behary, 63 
Ind App 448 : (AIR 1936 PC 318) and 
again in Bhabatarini v. Ashalata, 70 


Ind App 57: (AIR 1943 PC 89). The 
effect of the first two decisions, as the 
Privy Council pointed out in the ast 


case, was to emphasize the proprietary 
element in the shebaiti right, and to 
show that though in some respects ano- 
malous, it was an anomaly to be accept- 
ed as having been admitted into Hindu 
Law from an early date. “According to 
Hindu Law”, observed Lord Hobhouse in 
Gossamee Sree Greedharreejee v. Ruman- 
lollji -Gossammee, (1890) 16 Ind App 137 
(PC) “when the worship of a Thakvor 
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has-been founded, the shebaitship is held 
to be vested in the heirs of the founder, 
in default of evidence that be bas dis- 
posed of it otherwise, or there has been 
Some usage, course of dealing, or some 
circumstances to show a different deal- 
ing, or some circumstances to show a 
different. mode of: devolution.” Unless, 
therefore, the founder has disposed of 
the shebaitship in any particular man- 
ner—and this right of disposition is. in- 
herent in the founder or except when 
usage or custom of a different nature is 
proved to exist, shebaitship like any 
other species of heritable property fol- 
lows the line of inheritance from the 
founder.” <A 


Angurbala’s case was followed by this 
Court in a recent decision reported as 
Ram Rattan v. Bajrang Lal, (1978) 3 
SCR 963: (AIR 1978 SC 1393) wherein 
Desai, J., who delivered the judgment of 
the Court observed (at p. 1397 of AIR): 

“In the. conception of shebait both 
the elements of office and property, du- 
ties and. personal interest are mixed up 
and blended together and one of the 
elements cannot be detached from the 
other.. Old texts, one of the principal 
sources of Hindu law and the commenta- 
ries thereon, and over a century the 
Courts with very few exceptions have 
recognised hereditary office of shebait as 
immovable property, and it has all along 
been treated as immovable property al- 
most uniformly. While examining the 
nature and character of an office as en- 
visaged by Hindu Law it would be cor- 
rect to accept and designate it in the 
same manner as has been done by the 
Hindu Lavy; text writers and accepted by 
courts over a long period. It is, there- 
fore, safe to conclude that the heredi- 


tary office of shebait. which would be 


enjoyed by the person by turn would be 
immovable property.” 
These observations as also those made 


in Angurbala’s case and extracted above 
demolish the contention of Mr. Sinha 


that shebeitship is nothing more or less 


than an office and -is not heritable pro- 
perty. Sa 

8. The right to share the offerings, 
being a right coupled with duties other 
than those involving personal qualifica- 
tions and, therefore, being heritable pro- 
perty, it will descend in accordance with 
the dictates. of the Hindu Succession Act 
and in superséssion of all customs to 
the contrary in view of the provisions 
of S. 4 of that Act, sub-sec, (1) of which 
States: 
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“(1) Save as otherwise expressly pro- 
vided in this Act — 

(a) any text, rule or interpreta- 
tion of Hindu’ Law or any cus- 
tom or usage as part of that law in force 
immediately before the commencement 
of this Act shall cease to have effect with 
respect to any matter for which provi- 
sion is made in this Act: 

(b) any other law in force immediate- 

ly before the commencement of this Act 
shall cease to apply to Hindus in so far 
as it is inconsistent with any of the pro- 
visions contained in this Act.” 
The requirements of the custom relied 
upon by the appellants to the effect that 
that right could not be exercised by a 
person who is not a member of any of 
the four sub-castes mentioned above be- 
comes wholly ineffective in view of these 
provisions, being contrary Io the order 
of succession laid down in Chap. II of 
the Hindu Succession Act under which 
the right devolves on the plaintiff-res- 
pondent. 


9. The only contention raised by Mr. 
Sinha is that the plaintiff had not stat- 
ed in any part of the pleadings that she 
was prepared to carry out the services to 
the performance of which the right to 
share the offerings is subject and that 
therefore she was not entitled to a de- 
cree, This contention must be repelled 
for the simple reason that it was not 
. raised before the High Court. Besides, 
there being no repudiation on her part 
of the obligations to render the services 
abovementioned, her claim must be re- 
garded for the enforcement of that right 
coupled with those services and the de- 
cree construed accordingly even though 
it may be silent on the point. 

10. In the result the appeal fails and 
is dismissed, but the parties are left to 
bear their own costs throughout. 

Appeal dismissed, 
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‘Andhra Pradesh (Andhra Area) Estates 
(Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), Ss. 56 (1) (ch 
56- (1) (a), 56 (1) (b), 55, 15 and 1A — 
Scope of — Jurisdiction of Special Tri- 
bunals — Extent of — Contextual inter- 
pretation — Must not frustrate object of 
statute — S. 56 (1) (c) is not controlled 
by S. 55, S. 56 (1) (a) and S. 55 (1) (b) 
AIR 1974 Andh Pra 85 (FB), Overruled. 
(Interpretation of Statutes). 


Prima facie, the question as to who is 
the lawful ryot of any holding, if such 
question arises for decision after an 
estate is notified, has to be resolved by 
the Settlement Officer and by the Estates 
Abolition Tribunal under Secs. 56 (1) (c) 
and 56 (2) of the Andhra Pradesh Estates 
Abolition Act. The Andhra Pradesh 
Estates Abolition Act is a self contained 
code in which provision is also made for 
the adjudication of various types of dis- 
putes arising after an estate is notified, 
by specially constituted Tribunals. On 
general principles, the special Tribunals 
constituted by the Act must necessarily 
be held to have exclusive jurisdiction to 
decide disputes entrusted by the statute 
to them for their adjudication. (1958) 
1 ‘Andh WR 420, Ref. (Para 3) 


The Andhra Pradesh (Andhra Area) 
Estates (Abolition and Conversion into 


Ryotwari) Act broadly confers on every 


tenant in an estate the right to obtain a 
ryotwari patta in. respect of ryoti lands 
which were included or ought to have 
been included in his holding before the 
notified date and on the land-holder the 
right to obtain a ryotwari patta in res- 
pect of lands which belonged.to him be- 
fore the notified date as his private lands. 
The Act makes express provision for the 
determination of claims by landholders 
for the grant of ryotwari patta in ress 
pect of Che alleged private lands. If 
there is provision for the determination 
of the claims of a landholder for the 
grant of ryotwari patta in respect of his 
alleged private lands, surely, in an Act 
aimed at the abolition of intermediaries 
and the introduction of .ryotwari settle- 


-ment, there must be a provision for the 


determination of the claims of ryots To 
the grant of ryotwari patta. Sec. 56 (1) 
is clearly such a provision. (Para 6) 
Sections 55 and 56 (1) (a), (b) and (c) 
occur under the heading ‘Miscellaneous’ 
and therefore a contextual . interpreta- 

tion may not be quite appropriate. 
(Para 6) 
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It would indeed be anomalous and luđi- 


crous and reduce the Act to an oddity, 
if the Act avowedly aimed at reform ty 
the conferment of ryotwari pattas cn 
ryots and the abolition of intermediaries, 
is to be held not to contain: any provi- 
sion for the determination of the vital 
question as to who was the lawful ryat 
of a holding. The object of the Actis 
to protect ryots and not to leave them <n 
the wilderness.. When the Act. providas 
a machinery in Sec. 56 (1) (c) to discover 
who the lawful ryot of a holding was, it 
is not for the Court to denude the Act 
of all meaning by confining the prow- 
sion to the bounds of Ss. 55 and 56 (1) (a) 
and (b) on the ground of “contextual 
interpretation”. Interpretation of a sta~- 
tute, contextual] or otherwise must fur- 
ther and not frustrate the object of the 
statute. The ambit of Sec. 56 (1) (c) is 
not controlled by S. 55 and S. 56 (1) ta) 
and (b) AIR 1974 Andh Pra 85 (FB), 
Overruled; AIR 1978 Andh Pra 200 (FB), 
Approved; Civil Revn. Appin. Nos. 342- 
345 of 1964, D/- 25-10-1967 (Andh Pra), 
Affirmed. (Para 8) 


‘Cases Referred: Chronological Paras 


AIR 1978 Andh Pra 200 (FB) 4, 6 
AIR 1974 Andh Pra 85 (FB) 2, 4, 6 
(1958) 1 Andh WR 420 H 


Mr. Vepa P. Sarthi, Sr. Advocate Mr. 
A. V. Rangam, Advocate with him), for 
Appellant; Respondent Ex Parte. 


CHINNAPPA REDDY, J.:— The pej- 
tioner who lost before the Subordinate 


Tribunals and the High Court is the aJ- 
pellant in this appeal by. special leave. 
Alleging that he was the landlord and 
that the respondents were his tenants in 
respect of certain lands in Bommika vl- 
lage, the appellant filed a petition before 
the Tehsildar, Pathapatnam under Ser- 
tion 13 of the Andhra Tenancy Act fbr 
the eviction of the respondents on Ce 
ground of default in payment of rent. 
The respondents pleaded that the lands 
were situated in an Inam Estate which 
had been taken over by the Government 
under the provisions of the Andhra Pra- 
dech (Andhra Area) Estates ` 
and Conversion into Ryotwari) Act, 1948, 
and that, they and their ancestors, who 
‘had occupancy rights’ were always in 
cultivating possession of the lands. -It 
was also pleaded that after the taking 
over of the estate: by the Government 
there was no longer any relationship bf 
landlord and tenant between the pefi- 
. tioner and the respondents. The Tehsil- 
dar dismissed the petition for eviction .cn 
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the ground, among others, that the res- 
pondents had occupancy rights in the 
land. The landlord preferred an appeal 
before the Revenue Divisional Officer, 
Tekkali. The Revenue Divisional Offi- 
cer rejected the appeal on the ground 
that the petition for eviction was not 
maintainable since the question as to who 
was the lawful ryot in respect of any 
holding in an estate had to be decided by 
the Settlement Officer under S. 56 (1) (c) 
of the Andhra Pradesh (Andhra Area) 
Estates (Abolition and Conversion into 
Ryotwari) Act, and that the decision of 
such question was within the exclusive 
competence of the Settlement Officer. 
A Revision petition filed before the High 
Court of Andhra Pradesh under Art. 227 
of the Constitution was dismissed by the 
High Court again for the reason that the 
question as to who was entitled to the 
grant of ryotwari patta had to be decid- 
ed by the Settlement Officer under Sec- 
tion 56 of the Andhra Pradesh (Andhra 
Area) Estates (Abolition and Conversion 
into Ryotwari) Act and that the decision 
of such question was within the exclu- 
sive jurisdiction of the Settlement Off- 
cer, The appellant has preferred this 
appeal by special leave of this Court. 


2. Shri Vepa P. Sarathi, learned Coun- 
sel for the appellant argued ‘that the 
view expressed by the High Court re- 
garding the exclusive jurisdiction of the 
Settlement Officer to decide the ques- 
tion as to who was the lawful ryot of a 
holding was not good law in view of the 
decision of a Full Bench of three Judges 
‘of the Andhra Pradesh High Court in 
Cherukuru Muthayya v. Gadde Gopala- 
krishnayya (AIR 1974 Andh Pra 85). 


e 3. It is not disputed that the lands 
are situated in Bhommika village. It is 
not also disputed that Bhommika village 
was an Inam estate and that it was taken 
over by the Government under the pro- 
visions of the Andhra Pradesh (Andhra 
Area) Estates (Abolition and Conversion 
into Ryotwari) Act. The appellant 
claims that he is the lawful ryot of the 
Jands in dispute and that the respondents 
are his tenants. On the other hand the 
respondents claim that they are the law- 
ful ryots of the holding. The question 
at issue between the parties therefore is, 
-whether the appellant or the respondents 
are the lawful ryots of the holding. 
Under Sec. 56 (1) (c) of the Andhra Pra- 
desh . (Andhra Area) Estates (Abolition 
and Conversion into Ryotwari) Act 
“where, after an estate is notified, a dis- 
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pute arises as to (a) whether any rent 
due from a ryot for any fasli year is in 
arrear or (b) what amount of rent is in 
arrear or (c) who the lawful ryot in res- 
pect of any holding is, the dispute shall 
be decided by the Settlement Officer”. 
Section 56 (2) provides for an appeal to 
the Estates Abolition Tribunal against 
the decision of the Settlement Officer 


and further provides that the decision of ` 


the Tribunal shall be final and shall not 
be liable to be questioned in any Court 
of law. Prima facie, therefore, the ques- 
tion as to who is the lawful ryot of any 
fholding, if such question arises for deci- 
sion after an estate is notified, has to be 
resolved by the Settlement Officer and 
by the Estates Abolition Tribunal under 
secs. 56 (1) (c) and 56 (2) of the Andhra 
{Pradesh Estates Abolition Act. The 
Andhra Pradesh Estates Abolition Act is 
a self contained code in which provision 
is also made for the adjudication of vari- 
ous types of disputes arising after an 
estate is notified, by specially consti- 
tuted Tribunals. On general principles, 
the special Tribunals constituted by the 
Act must necessarily be held to have ex- 
clusive jurisdiction to decide disputes en- 
trusted by the statute to them for their 
adjudication. 


4. Shri Vepa P. Sarathi’s submission 
was that Sec. 56 (1) (c) did not enable the 
Settlement Officer to decide the ques- 
tion as to who was the lawful ryot of a 
holding every time such question. arose 
and for all purposes but only when such 
question arose in connection with the 
matters dealt with by Sec. 55 and Sec- 
tion 56 (1) (a) and (b). In other words 
the argument was that S. 56 (1) (c) was 
controlled by S. 55 and S. 56°(1) (a) and 
(b) and that an enquiry into the ques- 
tion as to who was the lawful ryot of a 
holding under Sec. 56 (1) (c) was permis- 
- sible only for the purpose of identifying 
the person liable to pay the arrear of 
rent which had accrued in respect of the 
holding before the taking over of the 
estate. The submission of Shri Vepa P, 
Sarathi is supported by the decision of 
the Full Bench of the Andhra Pradesh 
High Court in Cherukuru Muthayya v. 
Gadde Gopalakrishnayya (AIR 1974 Andh 
Pra 85). We are, however, unable to see 
any justification for restricting the scope 
of Sec. 56 (1) (c) in the manner suggest- 
ed by Shri Sarathi. We will briefly indi- 
cate our reasons for holding that the 
scope of Sec. 56 (1) (c) is not to be res- 
tricted as was done by the Full Bench 
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of Andhra Pradesh High Court in Cheru- 
kuru Muthayya v. Gadde Gopalakrishn- 
ayya. We are fortunately relieved of 
the necessity of considering the matter 
more elaborately in view of the fact that 
the decision in Cherukuru Muthayya v. 
Gadde Gopalakrishnayya on this part of 
the case bas since been overruled by a 
Full-Bench of five judges of the High 
Court of Andhra Pradesh in T. Munu- 
swami Naidu v. R. Venkata Reddy (AIR 
1978 Andh Pra 200) after a thorough and 
exhaustive consideration of the question. 
We may also add here that until the de- 
cision in Cherukuru Muthayya v. Gadde 
Gopalakrishnayya, for several years it 
was understood that Sec. 56 (1) ei con- 
ferred complete and exclusive juris- 
diction on the Settlement Officer to de- 
cide rival claims of ryots for the grant 
of ryotwari patta and S. 55 or 56 (1) (a) 
and (b) were never understood as con= 
trolling S. 56 (1) (o). 


5. A brief re’sume’ of the provisions 
of the Andhra Pradesh (Andhra Area} 
Estates. (Abolition and Conversion into 


-Ryotwari) Act relevant for our present 


purpose is permissible here. As stated 
in the preamble the Act was enacted to 


-provide for the repeal of the Permanent 


Settlement, the acquisition of the rights 
of the landholders in permanently set~ 
tled and certain other estates and the 
introduction of the ryotwari settlement 
in such estates. Section 1 (4) provides 
for the notification of estates and Sec. 3 
enumerates the consequences of notify~ 
ing an-estate under Sec. 1. (4) of the Act, 
In particular Sec. 3 (b) provides that the 
entire. estate shall stand transferred to 
the Government and vest in them free of 
al] encumbrances. Section 3 (c) provides 
that all rights and interests created in/or 
over the estate by the land-holder shall 
cease and determine as against the Gov- 
ernment. Section 3 (d) empowers the 
Government to. take possession of the 
estate but saves from dispossession any 


person who the. Government considers 


is prima facie entitled to a ryotwari patta 


- until the question whether he is actually 


entitled to such patta is decided by the 
Settlement Officer in the case of a ryot or 
by the Settlement Officer and the Tribu- 
nal on appeal in the case of a land-holder, 
section 3 (f) provides that the relation: 
ship of the land-holder and ryot shall, 
as between them, be extinguished. Sec« 
tion 3 (g) provides that ryots in the 


estate shall, as against the Government 
be entitled only to such-rights and pris 
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vileges as are recognised or conferred on 
them by or under the Act. Section LL 
confers on every ryot in an estate the 
right to obtain a ryotwari- patta in res- 
pect of ryoti land which was included or 
ought to have been included in his hold- 
ing on the notified date. Sections 12, 13 
and 14 confer on the land-holder the 
right to obtain a ryotwari patta in res- 
pect of private land ina Zamindari, Inam 
and Under-tenure estate respectively. 
Section 15 (1) provides for enquiry by 
the Settlement Officer into claims by a 
land-holder for a ryotwari patta, under 
Secs. 12, 13 and 14. Section 15 (2) pro- 
vides for an appeal to the Tribunal from 
the decision of the Settlement Officer 
and it declares that the decision of the 
Tribunal shall be final and not liable to 
be questioned in any Court of Law. Sec- 
tion 16 imposes on every person, whe- 
ther a land-holder or a ryot who becomes 
entitled to a ryotwari patta under the 
Act in respect of any land, the liability 
to pay to the Government the assessment 
that may- be lawfully imposed on the 
land. Sections~21 to 23 provide for the 
survey of estates, the manner of effect- 
ing ryotwari settlement and the deter- 
mination of the land-revenue, Secs.. 55 


to 68 occur under the heading ‘“Miscel~ 


laneous”, ‘Section 55 provides for the 
Collection of rent which had accrued be- 
fore the notified date. Section 56 pro- 
vides for the decision of certain disputes 


arising after an estate is notified. It pro 


vides for the decision: of a dispute as to 
(a) whether any rent due from a ryot for 
any fasli year is in arrear or (b) what 


amount of rent is in arrear or (c) who 


the lawful ryot in respect of any. holding 
is, The dispute is required to be decid- 


ed by the Settlement Officer, Against 
` the decision of the Settlement Officer, an 
appeal is provided to the Tribunal and 
the decision of the Tribunal is declared 
final and not liable to be questioned in 
any Court of Law, 


6. Now the Act broadly ‘confers on 
every tenant in an estate the right to ob= 
tain a ryotwari patta in respect of ryoti 
lands which were included or ought to 
have been included in his holding 
before the notified date and on the land- 
holder the right to obtain a. ryotwari 
patta in respect of lands which belonged 
to him before the notified date as his pri- 
vate: lands.. The Act makes express pro- 
vision for the determination of claims by 
landholders for the grant of: ryotwari 
patta in respect of the alleged’ private 
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lands. If there is provision for the 
determination. of the claims of a land- 
holder for the grant of ryotwari patta i 

respect of. his alleged private lands, sure- 
ly, in an Act. aimed at. the abolition of 
intermediaries -and the introduction o 
ryotwari_ settlement, there must be a 
provision for the determination of the 
claims of ryots for the grant of ryotwari 
patta. Section 56 (1) is clearly such a 
provision. But, in Cherukuru Muttayya 
v. Gadde Gopalakrishnayya (AIR 1974 
Andh Pra 85) (FB) it was held that an 
enquiry as to who was the lawful ryot 
was permissible under. Section 56 (1) (c) 
for the limited purpose of fastening the 
liability to pay arrear of rent which had 
accrued before a notified date and for no 
other purpose, The conclusion of the 
Full Bench was based entirely on the 
supposed context in which the provision 
occurs. The learned Judges held that 
Sec. 56 (1) (c) occurred so closely on the 
heels of S. 55 and S. 56 (1) (a) and (b), 
that the applicability of Sec. 56 (1) (o) 
must be held to be “intimately and inte- 
grally connected”: with those provisions. 
We think that the approach of the Full 
Bench was wrong. Apart from the fact 
that Secs. 55 and 56 (1) (a), (b) and (oi 
occur under the heading “Miscellaneous”, 
and, therefore, a contextual interpreta- 
tion may not be quite appropriate, the 
Full Bench overlooked the serious ano- 
maly created by its conclusion. The 
anomaly is that while express provision 
is found in Sec, 15 of the Act for the ad- 
judication of claims by landholders for 
the grant of ryotwari pattas, there is, if 
the Full Bench:is correct, no provision 
for the adjudication of claims by ryots 
for the grant of ryotwari pattas. It 
would indeed: be anomalous and ludi- 
crous and reduce the Act to an oddity, if 
the Act avowedly aimed at reform by 
the conferment of ryotwari pattas on 
ryots and the abolition of intermediaries 
is to be held-not to contain any provi- 
sion for the determination of the vital 
question as to who was the lawful ryot 
of a holding, ` The object of the Act is to 
protect ryots- and not to leave them in 
the wilderness. When the Act provides 
a machinery in Section 56: (1) (c) to dis- 
cover who the lawful ryot of a holding 
was, it is not for the Court to denude the 
Act of all meaning by confining the pro- 
Visions tothe bounds of Secs, 55 andi- 
56 (1) (a) and (b) on the ground of ‘con- 
textual. interpretation”. Interpretation 
of a statute; contextual or otherwise 


must further and not frustrate: the ob- 
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ject of the statute. We are, therefore, of 
the view that Cherukuru Muthayya v. 
Gadde Gopalakrishnayya (AIR 1974 Andh 
Pra 85) (FB) was wrongly decided in so 
far as it held that ambit of Sect. 56 (1) (c) 
was controlled by Sec, 55 and S, 56 (1) (a) 
and (b) We do not think it necessary to 
consider the matter in further detail in 
view of the elaborate consideration which 
has been given to the case by the later 
Full Bench of five Judges of the High 
Court cf Andhra Pradesh in T. Munna- 
swami Naidu v. R. Venkata Reddi (AIR 
1978 Andhra Pra 200) except to add that 
to adopt the reasoning of the Full Bench 
of three Judges in-Cherukuru Muthayya 
v. Gadde Gopalakrishnayya would lead 
to conflict of jurisdiction and the imple- 
mentation of the Act would be thrown 
into disarray, 

7. In this connection we may quote 
the observations of Subba Rao, Chief 
Justice, who said as follows in Appanna 
v, Sriramamurty ((1958) 1 Andh WR 420) 1 


“Where a special tribunal, out of the 
ordinary course is appointed by an Act 
to determine questions as to rights which 
are the creation of that Act, then except 
so far as is otherwise. expressly provid- 
ed or necessarily implied, that tribunal’s 
jurisdiction to determine those questions 
is exclusive. Under the Act, old rights 
were abolished and new rights were 
created. A lawful ryot is entitled to a 
, patta. When a question arises whether 
a person is a lawful ryot or not, that 
question falls to be decided -by the spe- 
cial Tribunal created by the Act,” 

8. In view of the above discussion 
the appeal is dismissed with costs, 


Appeal dismissed, 





AIR 1979 SUPREME COURT 1324 
(From: Andhra Pradesh) 
S. MURTAZA FAZAL ALI AND 
A, D, KOSHAL, JJ. 

E Lakshmana Rao, Appellant v, The 
Public. Prosecutor, State of Andhra Pra= 
desh and another, Respondents, : 

Criminal Appeal No, 50 of 1974, D}- 
30-1-1979. l g 

Criminal P. C. (2 of 1974), Ss. 378, 354 
== Appeal against, acquittal — Appre= 
ciation of Evidence —- Two views pos- 
sible — View taken by lower court was 
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A.I. R. 


one which could be taken on evidence —~ 
High Court may not agree with that view 
and may be prepared to take another 
view is no ground to reverse judgment 
of acquittal, Judgment of the Andhra 
Pradesh High Court Reversed. (Para 3) 


Anno: AIR Comm, Cr. P. C. (Tth Edi- 
tion), S. 378, N. 2; S. 354, N. 6. 


FAZAL ALI, J.:— In this appeal by 
special leave the appellant has been con 
victed by the Trial Magistrate under Sec- 
tion 354, I. P, C. and sentenced to a fine 
of Rs, 100/-. On an appeal to the Ses- 
sions Judge the appellant was’ acquitted, 
The State thereafter filed an appeal be- 
fore the High Court against the order of 
the acquittal passed by the Sessions 
Judge. The High Court in appeal re- 
versed the judgment of the Sessions 
Judge and set aside the order of acquit- 
tal and convicted the appellant under 
sec, 354, L P. C, and sentenced him to a 
fine of Rs. 100/- and hence this appeal 
by special leave, ` 

2 Mr, Kohli in support of. the aps 
peal has raised a short point before us, 
He has submitted that the entire prose« 
cution case appears to be a complete 
afterthought and cooked up after the 
police came into the picture. He has 
drawn our attention to the first informa- 
tion report which was lodged by the in- 
formant which may be extracted to show . 
the nature of allegations made by the 
informant against the appellant: 


“I, the petitioner working as Health 
Visitor at D. M. & H., O. Office, Nalgonda, 
for the last 5 years. In our office there 
is one L. D. C. named Muralidhar Rao. 
Recently I got transfer order to Huzur« 
nagar. I requested to D. M. & H. O. to 
Stop my transfer order for some time as 
my younger brother’s studies are not dis 
turbed. My request was granted by tha 
D, M, & D. O, . 


On the very day i.e. on 30-12-1971 ap 
about 8.30 P. M. the said Muralidhar Rao 
accompanied by one L, I. C. Officer, 
named Laxman Rao came to my resi- 
dence by the jeep. Muralidhar Rao en- 
tered my room and asked me to come in 
the jeep tothe house of L.I.C. Officer, 
Laxman Rao, asthey wantto talk for the 
cause of my transfer orders. I said that 
I would come to next day morning. But 
Muralidhar Rao asked me to follow them 
immediately, otherwise they will go fo 
D. M. & H. O. and see that my transfer 
orders are complied with. Doing no- 
thing I followed them with my younger 
brother Radha Krishna, in their jeep 
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The number of the jeep is A. D. X. €904. 
They took me to the house of Laxman 
Rao.. Muralidhar Rao asked me tò eater 
in the room ‘for discussion abovected, 
My brother was not allowed inside the 
room. When I entered in the room Lax- 
mana Rao kept the doors closed and not 
bolted. Then Muralidhar Rao grew wild 
and caught hold of my hand, and asked 
me that I am making propaganda ageinst 
him, that he is the cause for my trans- 
fer. I said that his allegation is not zor- 
rect. Again ne said “I know you are 
blaming me, I shall take the vengeance”. 
I requested him to leave me, but he mis- 
behaved with me and challenged that he 
would spoil me. He caught hold of me 
with his two hands and forced me. I 
started crying. Listening to my alarm 
my brother entered in the room by 
pushing the doors. On seeing my bro- 
ther Muralidhar Rao left me. 
acts of Muralidhar Rao, I.came to un- 
derstand that if my brother was not 
present there, he would have harmed 
me by doing some wrongful act against 
my body. Laxman Rao is found to kave 
enone: ‘the wrong acts of Muralichar 
ao. 


Muralidhar Rao Geen me while 
myself and my brother were coming out 
of the house that he would see that who 
will protect me, and that he will take 
the vengeance against me,” 


3. Analysing this complaint it wculd 
appear that the main allegations made 
by the informant — Sarasvati Devi were 
as follows :— 


That accused Nos. 1 and 2 came to her 
house on 30th Dec., 1971 and on the pre- 
text of getting her transfer orders can= 
celled accused No. 1 took her to the 
house of accused No. 2 in a jeep. Waen 
they reached the house of accused Na. 2 
the informant was taken into the rcom 
of the house but the brother was asxed 
to remain outside. The room in wkich 
the informant was taken, however, was 
neither locked nor bolted from ` ns de, 
Thereafter, accused No. 1 Muralidhar 
Rao grew wild and caught hold of the 
hand of the informant and said that as 
she had been making propaganda against 
him, he would wreak vengeance. She, 
however, requested accused No. 1 to 
spare her but he misbehaved and said 
that he would ‘spoil her. She then ees 
on to state that while these talks were 
going on, her brother who had acccm-« 
panied her to the house of the appellent, 
entered into the room and on seeing him, 
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accused No. 1 Muralidhar Rao left her. 
No allegation at all was made so far as 
the appellant Lakshman Rao was con- 
cerned excepting a bare statement that 
he was found to have supported the 
wrong acts of Muralidhar Rao. Consid-~ 
ering the statements given by the in- 
formant at its face value it is extremely 
doubtful if any offence under Sec. 354 
was made out against accused No. 1 
much less against the appellant. When 
the case came up before the trial court, 
a completely new case was made out by 
the informant and all sorts of allegations 
were made in her evidence when Saras- 
wati Devi was examined by the court, 
The integral part of the complaint was 
given a complete go-by and certain overt 
acts which were neither mentioned nor 
indicated in the first information report 
were: brought out for the first time in 
the evidence. In the, evidence, the com- 
plainant for the first time mentioned the 
facts. that the first accused kissed her 
and. the second accused caught hold of 
her and both of them tried to put her on 
the cot, tried to undress her and also 
attempted to unbutton her blouse, She 
further stated that she kicked the first 
accused and gave a tooth-bite to the 
second accused. None of these facts had 
been mentioned in the first information 
report which was lodged at the police 
Station which constituted, her first state- 
ment. Furthermore, it appears that even 
though the appellant had made indecent 
advances towards the informant and had 
Zone to the extent of attempting to rape 
her but they failed to take the precau- 
tion of bolting the door from inside 
knowing full well that her brother was 
sitting outside the room. These allega- 
tions being an afterthought appear to us 
to be inherently improbable. The High 
Court seems to have brushed aside the 
conviction and sentence passed by _ the 
Sessions Judge on the ground that as the 
complainant was a woman, she might 
have felt shy to make allegation against 
accused, involving her honour. This 
reason does not appeal to us. Indeed, if 
the complainant was so much concerned, 
with her honour, she would have rest 
contented by making a complaint to her 
superior officers instead of taking the 
matter to the Court. It, however,: ‘ap- 
pears that: the complainant was a fully 
mature and educated lady and had filed 
a written report previously prepared 
with due deliberation before the police. 
If she had decided to take the matter to 


the court by moving the criminal machi- 
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rery of law, she had to give the facts 
recessary to constitute offences lodged 
against the accused, otherwise she took 
tae risk of the case failing in the court 
ic improvements and orientations were 
made after the F. I. R. was lodged, which 
may throw serious doubt on the truth 
CH the prosecution story. At any rate hav- 
ing considered the judgment of the Ses- 
sions Judge and of the High Court and 
tae evidence of the complainant we are 
satisfied that the view taken by the 
Sessions Judge was, undoubtedly, one 
which could be taken on the evidence 
end even if the High Court may not have 
¿greed with that view and was prepar- 
ed to take another view, that however 
was no ground to reverse the judgment 
of the acquittal passed by the learned 
pessions Judge, as has been held by this 
Court in several cases. Taking an over- 
al] picture of the fundamental aspects of 
the prosecution case, we are unable to 
uphold the judgment of the High Court. 
The result is that the appeal is allowed. 
The judgment of the High Court is set 
aside and the appellant is acquitted of 
she charges framed against him. 

Appeal allowed. 


~ 


AIR 1979 SUPREME COURT 1326 
(From: Bombay) 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Rahimatulla Rahiman Sarguru, Appel- 
lant v. Bapu Hari Mane and another, 
Respondents. 

Civil Appeal No. 59 of 1969, D/- 29-1- 
1979. 

Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 76 and 70 (b) 
— Powers of Revision — Scope — Col- 
lector’s finding based not on pleading or 
evidence — Collector acts contrary to 
law to warrant interference in revision. 


The powers of Revision entrusted to 
the Maharashtra Revenue Tribunal 


under S. 76 of the Bombay Tenancy and. 


Agricultural Lands Act. 1948, are practi- 
cally identical with the Second Appel- 
late powers of the High Court under 
S. 100 Civil Procedure Code before it 
was amended by Act 104 of 1976. 
Where in a case the Special Deputy 
Collector in the proceedings: under S. 70 
(b) of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948 bases his finding 
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Rahimatulla v. B. H. Mane (C. Reddy J.) 


ALR. 
that the applicant was in possession of 
the land not as a tenant but as a pur« ` 
chaser not on the pleadings or on the evi- 
dence there cannot be slightest doubt 
that the Special Deputy Collector acts 
contrary to law and the Revenue - Tri- 
bunal acts within its jurisdiction in in- 
terfering with such an order. 
| (Para 3) 
CHINNAPPA REDDY, J.:— Bapu 
Hari Mane, the respondent herein, was 
a tenant of the land in Survey No. 1436 
of the extent of 3 acres 31 gunthas. On 
15th April, 1958, he purported to execute 
a deed of surrender in favour of the 
landlord, the appellant herein. On 16th 
April, 1958, the landlord applied to the 
Mamlatdar and on 15th Oct., 1958, the 
Mamlatdar sanctioned the surrender. By 
an order dated Let June, 1959, the Mam- 
latdar directed delivery of possession of 
the land to the landlord. Possession of 
the: land was accordingly purported to 
be delivered to the landlord on 1st Sep- 
tember, 1959. On 10th May, 1965, the 
landlord sold the land to a third party. 
On äist May, 1965, the tenant filed an 
application under Section 70 (b) of the 
Bombay Tenancy and Agricultural Landes 
Act, 1948, for a declaration that he was 
the tenant of the appellant of the land 
in question. He alleged that the land- 
lord took from him in writing a Raji- 
nama, assuring him that . his possession 
of the land would not be disturbed. He 
never gave up possession of the suit land 
and continued to be a tenant of the land, 
This application was opposed by the 
landlord. It was alleged on. behalf of 
the landlord that the tenant had given 
the Rajinama out of his . own free-will 
and that possession was also delivered on 
10th May, 1965, from which date he was 
continuously in possession. The Aval 
Karkun by an order dated 25th August, 
1965, allowed the application and declar- 
ed that the respondent was a tenant of 
the suit land. He accepted the case of 
the tenant that notwithstanding the pur- 
ported surrender possession of the land 
continued with him all through. He also 
accepted the evidence relating to the 
payment of rent by the tenant. The land- 
lord preferred an appeal to the Special 
Deputy Collector who by his order dated 
22nd Jan., 1966, set aside the order of 
the Aval Karkun and declared that the 
respondent was not the tenant of the 
land. The Special Deputy Collector, was 
of the view that the possession of the 


respondent was not as a tenant but as a 
purchaser. He relied upon the evidence 
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relating to the existence of an agreement 
. between the parties for sale of the pro- 
perty and the payment of earnest money. 
The tenant preferred a revision To: the 
Maharashtra Revenue Tribunal under 
Hop of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948. 
set aside the order of the Special De- 
puty Collector and restored that of the 
Aval Karkun. The Tribunal held that 
after the surrender there was a fesh 
tenancy and that Bapu Mane continued 
in possession throughout. The Tribunal 
held that the Special Deputy Collector 
committed an’ error of law in holiing 
that the possession of Bapu Mane was as 
a purchaser and not as a tenant when 
that was not the case of. the landlord 
either in the written statement or in the 
evidence. The landlord, thereupon led 
a Writ Petition in the High Court. It 
Was dismissed in limine, The present 
appeal has been filed by the landlord 
after obtaining special leave under Arti« 
cle 136 of the Constitution. 


2. Shri Lalit, learned counsel for the 
appellant submitted that the Maharasntra 
Revenue Tribunal acted entirely with- 
out jurisdiction in setting aside the oder 
of the Special Deputy Collector on a re- 
appraisal of the evidence. He submitted 
that the Revenue Tribunal was bcund 
by the finding of fact arrived at by the 
Special Depuiy Collector. 


3. Section 76 of the Bombay Tenency 
and Agricultural Lands Act, 1948, Dro- 
vides for a revision to the Maharastra 
Revenue Tribunal against an order of 
the Collector on the following grounds; : 

(a) that the order of the Collector 
was contrary to law; 

(b) that the Collector failed to deier, 
mine some material issue -of law; or ` 

(c) that there was a substantial defect 
in following the procedure provided by 
this Act, which has resulted in the mis- 
_ Carriage of justice.” 

The powers of Revision entrusted to the 
Maharashtra Revenue Tribunal order 
S. 76 of the Bombay Tenancy and Azri- 
cultural Lands Act, 1948, are practically 
identical with the Second Appellate 
powers of the High Court under S. 100 
Civil Procedure Code before it was 
amended by Act 104 of 1976. We do not 
have the slighest doubt that the Special 
Deputy. Collector had acted contrary to 
law as the finding that the responcent 
Was in possession not as a tenant but as 
a purchaser was not based either on the 
pleading or on the evidence of the ap- 


Baldevji v. State of Gujarat (Fazal Ali J.) 


The Trib-jnal - 
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pellant-landlord. The case of the ap- 
pellant in his written statement .as well 
in his evidence was that. he himself was 
in possession of the land from ist Sept. 
1959, a case which was negatived by all 
the Tribunals. Shri Lalit drew our 
attention to the admission of the tenant 
in his cross-examination that there was 
an agreement between the parties for 
sale of the land and that the respondent 
had also paid earnest money. It is one 
thing to say that the tenant who was in 
possession of the land entered into an 
agreement with the landlord to purchase 
the land and it is quite a different thing 
to say that possession of the land was 
pursuant to an agreement of sale. The 
Special Deputy Collector, in our opinion 
misdirected himself in not appreciating 
the distinction. We are, therefore, un- 
able to say that the Maharashtra Reve- 
nue Tribunal acted without jurisdiction 
in interfering with the order of the Spe- 
cial Deputy Collector. In the result the 
appeal is dismissed with costs. - 


Appeal dismissed. 


AIR 1979 SUPREME COURT 1327 
(From: Gujarat) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. ` 
Baldevji Bbathiji Thakore, Appellant 
v. The State of Gujarat, Respondent. 


Criminal Appeal No. 304 of 1975, -D/- 
15-2-1979. . 

Penal Code (45 of 1860), s. 304 A — 
Rash or négligent act in driving or rid- 
ing along a public way — Accused- 
driver running over deceased when de- 
ceased trying to cross road — Accused 
not making attempt to save deceased by 
swerving to other side when there was 
sufficient space — Conviction held pro- 
per. : (Para 1) 
Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 304A, N. 3. 


FAZAL ALI, J.:— In this appeal by 
Special Leave, the appellant was con- 
victed under S. 3044; I. P. C. and was 
sentenced to one year’s R. I. and fine of 
Rs. 500/- by the High Court after revers- 
ing the order of acquittal passed by the 
Magistrate in favour of the appellant. 
We have heard learned counsel for the 
appellant and have also gone through 
the judgment of the High Court and of 
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the Magistrate. The High Court has 
given good and cogent reasons for dis- 
placing the findings of the Magistrate 
that the prosecution was not able to 
prove the charge against the appellant. 
There is clear finding to show that the 
appellant had caused the death of the 
deceased by rash and negligent driving. 
He had tried to run over the deceased 


while the deceased was trying to 
cross the road. The appellant did 
Dot make any attempt to save the 


deceased by swerving to the other 
side when there was sufficient space. 
We do not see any reason to 
interfere with the conviction of the ap- 
pellant. 


2 On the question of sentence, it was 
said that the appellant may be treated 
under the Probation of Offenders Act. 
The High Court has considered this as- 
pect and refused to exercise its discre- 
tion and we fully agree with the view 
of the High Court. There is no merit in 
this appeal which is accordingly dis- 
missed, l 

Appeal dismissed. 





AIR 1979 SUPREME COURT 1328 
(From: Punjab & Haryana)* 


P. N. SHINGHAL AND D. A. DESAI, JJ. 


‘Hoshnak Singh, Appellant v. Union of 
India and others, Respondents, 


Civil Appeal No, 2082 of 1969, Di 
27-2-1979. 


(A) Constitution of India, Art, 226 — 
Res judicata in writ proceedings — Pe- 
tition dismissed in limine without speak- 
ing order — Impugned order challenged 
by statutory remedy of appeal or revi- 
sion — Decision by statutory authority 
~~ Second writ petition after that deci- 
sion — Whether barred by principle of 
res judicata. L.P.A, No. 103 of 1968, D/- 
14-2-1969 (Punj and Har), Reversed. 
(Civil PC (5 of 1908), S. 11; Displaced 
Persons (Compensation and Rehabilita- 
tion) Act (44 of 1954), S. 33). 


If after preferrnig an appeal or revi- 
sion under the statute under which the 
right is claimed by the petitioner a peti- 
tion under Art. 226 is filed irrespective 
.of the fact that the revision or appeal 
was dismissed and the original order 
which was challenged in the first peti- 


st, PA. No. 103 of 1968, D/- 14-2-1969 
(Punj and Har).) 
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tion had merged into the appellate or 
revisional order, nonetheless the second 
petition in the circumstances would not 
be barred by the principles analogous 
to res judicata because the cause of ac~ 
tion is entirely different and the merger 
of the order cannot stand in the way of 
the petitionér invoking the jurisdiction 
of the High Court under Art. 226. 
_ (Para 8) 
It is incontrovertible that where a pe- 
tition under Art. 226 is dismissed in 
limine without a speaking order such a 
dismissal would not constitute a bar of 
res judicata to a subsequent petition on 
the same cause of action. L.P.A. No. 103 
of 1968, D/- 14-2-1969 (Punj and Har), 
Reversed; AIR 1961 SC 1457; AIR 1968 
SC 1196; AIR 1970 SC 898 and AIR 1957 
SC 599, Poll . | (Para 10) 


Anno: AIR Comm. Constitution (nd 
Edn.), Art. 226 N, 58A; AIR Manual (3rd 
Edn.), Displaced Persons (Compensation 
and Rehabilitation) Act, S. 33 N. 1; AIR 
Comm. C.P.C. (9th Edn.), S. 11 N. 105A 


(B) Administration of Evacuee Pro- 
perty Act (31 of 1950), S. 56 — Admin- 
istration of Evacuee Property (Central) 
Rules (1950), Rule 15 (6) — Displaced 
Persons (Compensation and Rehabilita- 
tion Act (44 of 1954), Ss. 10 and 12 — 
Displaced Persons (Compensation and 
Rehabilitation) Rules (1955), Rules 49 
and 69 — Agricultural lands allotted to . 
displaced persons ‘on quasi-permanent 
basis — Nature of their rights — Power 
to cancel allotments after 22-7-1952 — 
Extent of — Notification of Govt, of 
Punjab in Department of Rehabilitation 
dated 8-7-1949 — Allotment of {land 
under conditions published in Notifica- 
tion — Allottee holding land on date of 
Notification under S. 12, Displaced Per- 
sons Act, 1954 — Government taking 
over part of land — Allottee has right 
to demand compensation in cash. 


The rights of the displaced persons to. 
whom agricultural lands were allotted 
on quasi permanent basis up to 22nd 
July, 1952 as recognised in the statu- 
tory rules are important and constitute 
the essential basis of a satisfactory re- 
habilitation and settlement of displaced. 
land-holders. Until such time as these 
land-holders obtain sanads to the lands 
these rights are entitled to the zealous 
protection of the constituted authorities 
according to administrative rules and in~ 
structions binding on them, and of the 
courts by appropriate proceedings where 
there is usurpation of jurisdiction or 
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abuse of exercise of statutory powers. 
AIR 1957 SC 599, Foll, (Para 15) 


Subsequent io 22nd July 1952, the 
Custodian of Evacuee Property would 
have power to cancel quasi-permanent 
allotment of agricultural land of a dë- 
placed person only on a ground which 
falls within the exceptions enumerated 
in Rule 14 (6) of the Administration >f 
Evacuee Property (Central) Rules, 1950; 
AIR 1963 SC 507, Ref. (Para 15) 

Where a person is allotted the pro- 
perty (agricultural lands) on quasi-per- 


manent basis under the conditions puo- - 


lished by the notification of the Govera- 
ment of Punjab in the Department of 
Rehabilitation dated 8th July 1949 and 
he continues to hold the property on tie 
date on which the notification under 
S. 12 of the Displaced Persons (Compea- 
sation and Rehabilitation) Act, 1954 is 
issued, by operation of S. 10 of the said 
Act, he would be entitled to hold tae 
property till the property remained vest- 
ed in the Central Government and 
would be entitled to payment ‘of con- 
pensation by transfer to him of such 
property on terms and. conditions tkat 
may be prescribed. Therefore, if 1954 
Act is not attracted because the pro~- 
perty in question was already taken 
over by the Central Government in July 
1953 much before the 1954 Act came into 
force neither S, 12 nor Rule 49 would 
be attracted. If on the other hand tne 
evacuee interest in the property came 
to be extinguished on the issue of a noni- 
fication under S, 12 of the 1954 Act, -ts 
consequences would be as provided in 
S. 10 and the person would be entitied 
to hold the property till it continues to 
vest in the Central Government under 
S. 12. In either event he would be ea- 
titled to compensation. (Para 22) 


Where allotment of agricultural land 
is made under the Notification of tne 
Government of Punjab dated 8th Juy, 
1949, the whole of the Chapter VIII of 
the Displaced Persons (Compensation 
and Rehabilitation) Rules, 1955 which 
include Rules 
apply, (Para £5) 


Once Chapter VII of the Displaced 
Persons (Compensation and: Rehabilita- 
tion) Rules, 1955 and especially Rule 19 
thereof which provides for payment of 
compensation in the form of land is cut 
of the way there is nothing in the 
statute which would debar a quasi- 
permanent allottee asking for compen- 
‘sation in cash for his land taken over 
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49 and 69 would rot. 
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by the Central Government and 
Government paying the same, | 
e (Para 26) 
Cases Referred: Chronological Paras 


AIR 1970 SC 898: (1969) 2 SCR 824 10 
AIR 1968 SC 985: (1968) 3 SCR 91: 1968 
Lab IC 1223 10 
AIR 1968 SC 1196: (1968) 2 SCR 740 10 
AIR 1967 SC 145: (1962) 2 SCR 738 16 
AIR 1963 SC 507: (1962) 2 SCR 711 16 
AIR 1961 SC 1457: (1962) 1 SCR 574 
9, 10 

AIR 1957 SC 599:1957 SCR 801 13 


Mr R. S. Narula, Sr. Advocate (M/s. 
S. K. Mehta, T. S. Doabia, P. N. Puri 
and K. R. Nagaraja, Advocates with him) 
for Appellant; Mr. Girish Chandra Ad- 
(for No. 1); and Mr, Hardev 
Singh and R. S. Sodhi, Advocates (for 
Nos. 2 and 5), for Respondents. 


DESAI, J.:— This appeal by special 
leave arises from the dismissal of the 
Civil Writ petition filed by the present 
appellant by a learned single Judge of 
the Punjab and Haryana High Court as 
also dismissal in limine of the Letters 
Patent appeal preferred by him. 


2. Appellant is a displaced person 
from West Pakistan. On his migration 
to India he was allotted on quasi per- 
manent basis land admeasuring 324 
standard acres in village Daulatpur, 
Tahsil Pathankot, Distt. Gurdaspur. 
First respondent Union of India acquir- 
ed land admeasuring 1243 canals, 5 mar- 
las which included 15 acres of land 
allotted to the appellant, for construct- 
ing a railway line. According to the 
appellant he was paid cash compensa- 
tion for the same. First respondent 
further acquired in 1950 some land for 
constructing ‘National Highway from 
Jammu to Jullundur and the acquisition 
included a portion of. the land allotted 


. to the appellant and along with other 


allottees. he was paid cash compensa- 
tion for the same, First respondent 
wanted an open plot of land for setting 
up a housing colony for rehabilitating 
some refugees’ from Mirpur (Kashmir) 
and in all it took possession of land 
comprising 7.88 acres of non-evacuee 
land and 6.64 acres of evacuee land. 
This acquisition included land admea- 
suring 1 standard acre and 154 umits of 
land allotted to the appellant. Posses- 
sion of the land including the land of 


the appellant was admittedly taken over 


in July 1953. Since then the appellant 
has been requesting the first respon- 
dent and other competent authorities 
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for payment of compensation for the 
the same. In the mean time after thè 


introduction of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954, (‘1954 Act’ for short), allotment 
of land to appellant) which was till 
then on quasi permanent basis was 
converted mio permanent basis, As the 
appellant was- clamouring for . compen- 
sation for the land taken- from him, the 
Chief Settlement Commissioner, Punjab, 


made an order on 17th March 1961, 
Annexure ‘C’, whereby a _ reference 
made from the Evacuee Property 


Department was accepted and the per- 
manent settlement rights conferred on 
the appellant in respect of 1 stanard 
acre and 154 units of land were cancell- 
ed on the ground that- there already 
existed houses over that portion of the 
land and the land was described as 
ghair mumkin. abadi and was not allot- 
table on permanent settlement as agri- 
cultural: land | against the verified claim 
of the appellant. The appellant ques- 
tioned the correctness of this order in 
Writ Petition No. 559/61 in the High 
Court which was dismissed in liminé on 
22nd March 1961 and which has led to 
a contention on behalf of the respon- 
dents that the subsequent: writ petition 
from which the present appeal arises is 
barred by the principles analogous to 
rès judicata, After the dismissal of the 
aforementioned writ ` petition the ap- 
pellant. approached the Financial Com- 
missioner (Rehabilitation Department), 
Chandigarh, as per his representa- 
tion Annexure’ 'D’ dated 15th March 
1963 requesting him to Dag cash 
compensation for the. land taken over 
by the first respondent which . till .such 
taking over was held. by: the’ appellant 
on quasi permanent allotment. On ` re- 
ceipt of this representation the appél- 


lant was directed ‘as per Annexure, "E. 
dated 25th April 1963 to appear before ` 


the Financial ‘Commissioner (Taxation) 


on 16th March 1963 at Chandigarh. The 


appellarit accordingly | appeared before 
the Financial Commissioner (Taxation) 
arid represented his case for cash com- 
pensation. Subsequent . ‘thereto, .Secre- 
tary to the Government ‘of Punjab, . Re- 
habilitation Department, ‘ wrote ‘to his 
counterpart in the Central Government 
requesting the first respondent to con- 
cur with the, decision of the Punjab 
Government for payment, of cash com- 
pensation to the appellant ‘adding that 
the land held by the appellant on quasi 
permanent basis was taken over for the 


Hoshnak Singh v. Union of India (Desai J.) 


that the appellant 


the’ appellant ‘ filed 


A. LR. 


purpose of thé first respondent and 
that as the area involved was less than 
2 acres, the decision to pay cash com- 
pensation in respect of such area arriv- 
ed at in the meeting held between the 
officers of the Pumjab Government and 
the Ministry of Rehabilitation on 27th 
August 1957 would govern the case. 
Presumably in response to this communi- 
cation” from the Punjab Government 
the then Home Minister wrote a demi 
official letter to the then Chief Minis- 
ter of Punjab in which it was admitted 
that the land allotted to the appellant 
was'in rural area and a part of it was 
acquired later on for public purpose 
and’ that in view of the decision arriv- 
ed at the meeting on 27th August 1957 
the appellant would be entitled to cash 
compensation and requested the Chief 
Minister to process the case accordingly. 
Thus, even though both the Govern- 
ments agreed in their inter-departmental 
communications ` that the appellant would 
be entitled to cash compensation, noth- 
ing tangible came out with the result 
‘preferred a petition 
under Section 33 of the 1954 Act chal- 
lenging the order dated 17th March 
1961 of the then Settlement Commis- 
sidner cancelling the permanent settle- 
ment rights: conferred upon the appel- 
lant. . This application was rejected by 
the J oint Secretary to the Government 
of India ‘observing that- the cancella- 
tion of the permanent settlement rights 
was in accordance with law and no 
interference was called for. Thereafter 
the writ’ petition 
from which the. ‘present appeal arises. - 


3: After the writ petition was. filed 


and. rule nisi was issued, a returù was 


filed as per the affidavit of one R. C. 
Aggarwal, Under Secretary to Govern- 


ment of Punjab, Rehabilitation Depart- 


‘ment, presumably on behalf. of ` all the 
réspondents which undoubtedly amongst 


others, include the, Union of India, the: 


first “respondent, and the State of Pui- 
jab, . the second respondent., It must 
be specifically mentioned that the ‘Union 
of India did: not file any separate re- 


tum and accepted the return filed” by 
‘and on behalf of the State of Punjab 


and other officers of the Punjab Gov- 
ernment, “There are certain..averments 
in this return “which must be noticed. 
Appellant is a displaced person and he 
was allotted 32} standard acres of land 
on’ quasi permanent basis’ is in fact ad- 
mitted,- It is equally admitted that the 
land -which was taken. over. for SSES 
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up a colony for rehabilitation of some. 


families from Kashmir imcluded 1 stan- 
dard acre and 15} units of lend which 
was still-then held by the appellant 
and that the land was taken over in 
July 1953. It was contended that when 
land is allotted on ‘quasi’ permanent 
basis, the allotment can be cancellad 
and ‘the land can be resumed and that 
when such a resumption takes place Ce 
allottee is only entitled to compensa- 
fion in the form of land and not in 
cash. It was also contended that the 
cancellation of the permanent settle- 


ment rights was just and legal because. 


the conferment .was the result of a 
fraud between the appellant and some 
officers of the Punjab Government and 
proceeded on the erroneous assumption 
that the land was used as agricultural 
land though in fact it can be appropria- 
tely described as ghair mumkin abadi. 


The manner in which the preliminary» 


objection was raised at the hearing f 
the writ petition that in view of the 
dismissal of the earlier petition bear- 
ing on the same subject. He present 
petition is barred by the principles of 
res judicata wes not’ in terms taken up 
in the return filed on behalf of (herz: 
spondents. The High Court, however, 
appears to have permitted the respon 
dents to, raise that contention. Ge 


4, The ianed: ae Judge held 
that the effect of. dismissal of the ear- 
lier petition filed by the present appel- 
lant -was that the order dated (ëch 
March 1961. by which permanent settl2- 
ment rights conferred on tthe appellant 
were cancelled became final and if the 
present petition is. allowed the on_y 
thing the court would have to. do woud 
be to cancel the order dated 17th March 
1961 which has become final against the 
appellant and, therefore the petition is 
barred by the - -principles analogous `. 20 
res judicata.. 


5, Mr. Girish | Chandra. for the first 
- respondent and Mr. Hardev Singh ` for 
the remaiming respondents urged that 
the appeal must fail for-the same rea- 
son for which’ the earlier petition of the 
appellant was ‘dismissed inasmuch -~ as 
the cause of action for ‘both the pefi- 
tions: being the same, -subsequent ` pefi- 


tion would be barred: by- the SE 


analogous to res judicata. 


6. In the earlier petition the E 
lant questioned. the ‘correctness .of the 
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decision . dated 17th March 1961 by 
which permanent settlement rights con- 
ferred on the appellant for the land 
held by him on quasi permanent basis, 
including the land admeasuring’1 stan- 
dard acre and 15$-units taken over by 
the first: respondent in July 1953, was 
questioned and the appellant in the 
earlier petition did not claim any cash 
compensation for the land taken over 
by the first respondent. In the present 
petition the appellant seeks a direction 
for quashing the order of the Joint 
Secretary, Rehabilitation Department, 
Government of India dated 29th Septem- 
ber 1964 rejecting. the representation 
made to the Central Govermment pre- 
sumably under S 33 of the 1954 Act 
questioning the correctness of the order 
dated 17th March 1961. Under Section 
33 the Central Government has power 
to call for the record of any proceed- 
ing umder: the Act and to pass such 
order in relation thereto as in its opinion 
case require 
and as is not inconsistent with any of 
provisions contained in the Act or the 
rules made thereunder. Broadly stated 
the power of revision is conferred on 
the Central Government under Section 
33. Appellant invoked this revisional 
jurisdiction under Section 33 against the 
order dated :17th March 1961 which he 
challenged in the first petition. After 
the dismissal of the "Drot petition he 
preferred revision ` application under 
Section -33 and when this“revision peti- 
tion ‘was dismissed he preferred the 
second petition. The High’ Court was of 
the view -that thé: order. dated 17th 
March 1961 merged into. the order dated 
29th Séptember : 1964 passed. by - the 
Central Governiment < while dismissing 
the revision ` application of the appel- 
lant and, therefore if now the -petition 
is allowed it would have the ‘effect of 


getting aside the order dated 17th March 


1961 which in view of'the dismissal of 


` the earlier petition of the appellant had 
-become final: The High Court is clearly 


in error in reaching: this conclusion. 


7. The earlier petition was dismissed 
by’ a non-speaking, one’: -word, order 
‘dismissed’. The High Court may as well 
dismiss the petition- in limine on the 
ground of delay or laches: or on ‘the 
ground of alternative remedy, The 
second petition after- pursuing the altér- 
native ‘remedy would not -be barred by. 
the - principles. analogous to res judicata. 
More often: a petition under Article 226 
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is dismissed on the ground that before 
- invoking the extraordinary jurisdiction 
of the High Court, if the petitioner has 
an alternative remedy under a statute 
under which the right is claimed by 
the petitioner, the Court expects the 
petitioner to exhaust the remedy and 
in such a situation the petition is dis- 
missed in limine. 


8. If after preferring an appeal or 
revision under the statute under which 
‘the right is claimed by the petitioner a 
petition under Article 226 is filed irre- 
spective of the fact that the revision or 
appeal was dismissed and the original 
order which was challenged in the first 
petition had merged into the appellate 
or  revisional order, ‘nonetheless the 
second petition in the «circumstances 
would not be barred’ by the principles 
analogous to res ‘judicata’-because ‘the 
cause of action is’ entirely different and 
the merger of the order ‘cannot stand 

in the way of the petitioner imvoking 
the jurisdiction .of the High Court under 
Article 226. 


9. In the leading case of Daryao v. 
State of U. P. (1962) 1 SCR 574: (AIR 
1961 SC. 1457) this court in terms said 
that if the petition filed in the High 
Court under Article 226 is dismissed 
not on the merits but because of the 
laches of the. party applying for the 
writ or because it is held that the party 
had am alternative remedy available to 
it then the dismissal of the writ peti- 
tion would not constitute a bar to the 
subsequent petition under Article 32 
except in cases where the facts found 
by the High Court may themselves ss 
relevant, even under Article 32, If. 
writ petition is dismissed im limine and 
an order is pronounced in that behalf 
‘whether or not the dismissal. would con- 


stitute a bar would depend upon the 
nature of the order, If the order is on 
the merits it would "be ` a bar; if.the 


order says that the dismissal was for 
the reason that the petitioner was guilty 
of laches or that he had an alternative 
remedy it would not be a bar except in 
cases indicated.in the judgment. Then 
comes an observation which may better 
be quoted (at.p. 1466 of AIR): 


ntë the petition is dismissed in limine 
without- passing a speaking order then 
such dismissal cannot be treated as creat- 
ing a bar of res judicata. It is true that, 
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dismissal in limine even 
without passing a speaking order in 
that behalf may strongly suggest that 
the Court took the view that there was 
no substance in the petition at all, but 
in the absence of a speaking order it 
would not be easy to decide what facs 
tors weighed in the mind of the Court 
and that makes it difficult and unsafe 
to hold that such a summary dismissal 
is a dismissal on merits and as such 
constitutes a bar of res judicata against 
a similar petition filed under Article 
32. 33 


10.. In Virudhunagar Steel Rolling 
Mills Ltd. v. The Government of Madras, 
(1968) 2 SCR 740: (AIR 1968 SC 1196), 
rejecting the contention that if the 
petition under Art. 226 is dismissed 
without issuing a notice to the other 
side though by a speaking order such a 
dismissal would not bar the subsequent 
petition for same cause of action or for 
the same relief, it was observed that 
this Court in Daryao’s case did not 
mean to lay down that if the petition 
is dismissed in limine without’ notice to 
the opposite side it would not bar a 
subsequent petition. This Court only 
ruled that if the petition is dismissed 
in limine but with a speaking order 
which order itself indicates that the 
petition was dismissed on merits, the 
absence of notice to other side by it~ 
self would not be sufficient to negative. 
the plea of res judicata in a subsequent 
petition in respect of the same cause 
of action. However, while negativing 
the contention on the facts of the case. 
this Court re-affirmed that if. the petis 
tion is dismissed in limine without pas< 
sing a speaking order then such a dis 
missal cannot be treated as creating a 
bar ‘of res judicata. Similarly, in Tilok- 
chand Motichand v. H. B. Munshi, (1969) 
2 SCR 824: (AIR 1970 SC 898) a majo~ 
rity of the Judges affirmed the ratio 
in Daryao’s case that if a petition under 
Article 226 is dismissed not on merits 
but because an alternative remedy was 
available tc the petitioner or that the 
petition was dismissed in limine 
without a speaking order such dismissal 
is not a bar to-the subsequent petition 
It must follow as a 
necessary: corrollary that a subsequent 
petition under Article 226 would not be 


barred by the ‘principles analogous to 
res judicata. Re-affirming the -view 
taken on this point in Daryao’s case, in 
P. D: Sharma v. State Bank of India 
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(1968) 3 SCR 91: (AIR 1968 SC 985), 
the ios Hoe objection about the bar 
of res judicata was negatived, It is, 
therefore, incontrovertible that wher9 
a petition under Art. 226 is dismissed 
in limine without a speaking order such 
a dismissal would not constitute a bat 
of res judicata to a subsequent petition 


on the same cause of action, more sG, 


when on the facts in this case it ap- 
pears that the petition was dismissed 
presumably because the petitioner had 
an alternative remedy by way of a revi- 
sion petition under Section 33 of th3 
1954 Act which remedy he availed cf 
and after failure to get the relief ba 
moved the High Court again for (o 
relief, It would be incorrect in such a 
Situation to dismiss the petition on tha 
ground that the order made by e 
revisional authority dismissing the revi 
Sion petition had the effect of merging 
the original order against which : the 
revision was preferred with the order 
made by the revisional authority and, 
therefore, the challenge on the fresh 
cause of action- to the order made by 
the revisional authority would of neces- 
sity be a challenge to the original order 
also and the petition’ would be bar- 
red by the principles analogous ‘to 
res judicata as the first order had be~ 
come final. The High Court was clear 
ly in error in dismissing :the petition 
on this short ground. 


11. There is yet another ‘fallacy jn 


the approach of the High Court while 


dismissing the petition .as being barred 
by the principles analogous to res jud- 
cata because the second relief claimed 
by the appellant in the second petiticn 
was ‘never claimed in the -first petition 
and is an independent and separate re- 
lief which the High Court. was invited 
to grant if the appellant was otherwise 
entitled to it. The appellant, by pra 
yer (Di of the petition, sought a direc- 
tion that the respondents be ordered 
to pay cash compensation to the ap“ 
pellant for the area of land which hed 
been- taken over by the respondents. It 
is nobody’s case that such a prayer was 
ever made in the first petition.: In -tke 
first petition the grievance of the ap- 
pellant was that the order dated 17th 
March, 1961 made by the Chief Settl2- 
ment Commissioner cancelling the per- 
manent settlement rights .conferred cn 
the appellant in respect of. his land was 
illegal and invalid.. There was no claim 
for ‘compensation. A claim for compen- 
sation was being separately pursued by 
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jurisdiction of the High Court praying 
for a direction to pay him compensa- 
tion. In the second petition from which 
this appeal arises there is a specific 
prayer for compensation and Mr. 
Narula, learned counsel for the appel- 
lant, stated that the appellant is not 
interested in the first prayer question- 
ing the validity of the order made by 
the Joint Secretary to Government of 
India dated 29th September, 1964 affirm- 
ing the order dated 17th March, 1961 
which was the subject-matter of the 
first petition. Now,. if claim for com- 
pensation was not raised in the first 
petition and if it. is specifically raised 
in the second petition on the allegation 
that as the land of the appellant has 
been taken over by the Government for 
its own use, if compensation is not paid 
it would be deprivation of property 
without compensation and would be 
denial of fundamental right to hold pro- 
perty, it is unthinkable that the present 
petition for this. -particular relief can 
ever be dismissed in the facts of this 
case on the ground that it is barred by 
the principles analogous to res judicata. 
For this additional reason the order of 
the High Court is unsustainable., 


18. And now to the facts of the case. 
The appellant is admittedly a displaced 
person to whom 32} standard acres of 
land was allotted and that the allotment 
admittedly was on quasi-permanent 
basis. It is again.an admitted position 
that in July 1953 the first respondent 
Union of India took possession of 1 stan- 
dard acre and 15} units of land from 
the Jand allotted to the appellant on 
quasi-permanent basis for its use, viz., 
for setting up a colony. Appellant con- 
tends that he must be paid compensation 
in cash for the land taken. over from 
him. Respondents on the other hand 
contend that an allotment of land on 
quasi-permanent basis could be resum- 
ed by the first respondent when the 
land was required for-its own use and 
on such resumption the appellant would 
only be entitled to allotment of an equi- 
valent area of land but in mo case the 
appellant would Pe entitled to compen- 
sation in cash. 


13. This nécessitates examination. as 
to what is the interest of the appellant 
in the land allotted to him on quasi- 
permanent ,basis and when and in what 
circumstances and for what purpose it 
can be resumed or allotment cancelled 
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and if so resumed, to what relief the 


appellant is entitled to. 


14. There has been a flood of enact- 
ments on the taking over and admin- 
istration of evacuee property as also 
compensation payable to displaced per- 
sons. This Court in Amar Singh v. Cus- 
todian, Evacuee Property, Punjab, 1957 
SCR 801: (AIR 1957 SC 599), exhaustive- 
ly and-stage by stage examined the 
measures taken by the Central and State 
Government, first for rehabilitating dis- 
placed persons, taking over of properties 
. left by those who migrated to Pakistan, 
its distribution and allotment to displac- 
€d persons who came over to India on 
partition, and ultimately extinguish- 
ment of the evacuee interest in such pro- 
perties. To recapitulate them here would 
be merely adding to the length of this 
judgment. We would, therefore, only take 
note of the conclusion reached in Amar 
Singh’s case with regard to the interest 
of the displaced persons to whom agri- 
cultural land was allotted on quasi-per- 
manent basis up to July 22, 1952. Says 
the Court at p. 823 (of SCR): (at pp. 607, 
608 of AIR):— ' 


"(1) The allottee is entitled to right 


of use and occupation of property until 
such time as the property remains vest- 
ed in the Custodian; 


(2) The benefit of such right will 


enure to his heirs and successors; | 

(3) His enjoyment of the ‘property is 
on the basis of paying land revenue 
thereupon and cesses for the time being. 
Additional rent may be fixed thereupon 
by the Custodian, If and when‘he does 
so, the allottee is bound to pay the same; 
(4) He is entitled to quiet and undis- 
turbed enjoyment of the property dur- 
ing that period; ` 


(5) He is entitled to make improve- 
ment on the land with the assent of the 
Custodian and is entitled to compensa- 
tion in the manner. provided jn the Pun- 
jab Territory Act; | 

(6) He is entitled to exchange 
whole or any part of the land for other 
evacuee land with the consent of the 
Custodian; : i o, 

(7) Ha is entitled to lease the land for 
a period not exceeding three years with- 
out the permission of the Custodian. and 
for longer period with his consent. But 
he is not entitled to transfer his rights 
by way of :sale, gift, will, mortgage or 
other private contract; "" ce. 

(8) His rights) In fe allotment ` are 
subject to the fairly extensive powers 
of cancellation under the Act and -rules 


the: 


ALR. 
as then in force prior to July 22, 1952, 
on varied administrative considerations 


and actions such as the following......... 


15. Undoubtedly this Court held that 
these quasi-permanent rights in land 
would not be property within the mean- 
ing of Article 31 of the Constitution and, 
therefore, if deprivation of property is 
complained of a petition under Art, 32 
would not lie. However, after conclud- 
ing in this manner this Court’summed 
up the position with regard to the in- 
terest of quasi-permanent holder in his 
holding as under:— , ya * 


“In holding that quasi-permanent al~ 
lotment does not carry with it a funda- 
mental right to property under the Con- 
stitution we are not to be supposed as 
denying or weakening the scope of the 
rights of the allottee, These rights as 
recognised in the statutory rules are im- 
portant and constitute the essential basis 
of a satisfactory rehabilitation and 
settlement of displaced land-holders. 
Until such time as these land-holders 
obtain sanads to the lands these rights 
are entitled to the zealous protection of 
the- constituted authorities according to 
administrative rules and instructions 
binding on them, and: of the courts by 
appropriate proceedings where there is 
usurpation of jurisdiction or abuse.o 
exercise of statutory: powers.” . . a 


16. After re-affirming the position of 
the quasi-permanent allottees as herein 
quoted, this Court in State of Punjab v. 
Suraj. Prakash Kapur etc., (1962) 2 SCR 
711: (ATR 1963 SC 507), held that after 
July 22, 1952, the Custodian ceases to 
have any :authority to.cancel or ‘modify 
quasi-permanent allotment. .This enun- 
ciation of the interest of the quasi-per- 
manent allottees in the land allotted to 
them should- dispel any doubt about 
their entrenched interest in the land. 
Nor could it be said that those allottees 
were at the mercy of the Custodian and 
can be dispossessed at his whim or cap~ 
rice. These were heritable rights and the 
holders were entitled in due course to 
permanent settlement by issuance of 
sanads. But even before this situation 
was reached a fundamental change oc~ 
curred An the position of the Custodian 
vis-a-vis ‘the quasi-permanent. allottees 
about the right of: the former. to. cancel 
allotment and resume. land. In exercise 
öf the’ powers conferred by S. 56 of the — 
Administration of Evacuee Property Act, 
1950, the Central Government. enacted 
what are styled ` as Administration of 
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Evacuee Property: (Central) Rules, 1950. 
Rule 14 recites the power of 
the Custodian to vary. or can- 
cel the leas? or allotment uncer 
certain circumstances. mentioned. therein. 
Initially sub-rule. (6) was- added to this 


rule and lateron it was modified where-, 


by the power to cancel’ any allotment op 
resume evacuee property allotted n 
quasi~permanent’ basis was circumscrib- 
ed and was available in the circumsten- 
ces mentioned in the amended sub-rvle 
(6). The amendment effective from 22nd 
July, 1952 had undoubtedly the effect 
of modifying and thereby restricting the 
power of resumption or cancellation 
vested in the Custodian in respect of 
quasi-permanent allottees and the power 
Was confined within very narrow limits. 
Therefore,- subsequent to July 22, 1952, 
the Custodian of Evacuee 
would have the power to cancel an al- 
lotment only:on a ground which falls 
within the exceptions enumerated: in 
sub-rule (6) vide Joginder Singh v. De- 
‘puty Custodian General of Evacuee Pzo- 
` perty, (1962) 2 SCR 738 at p. 740: (AIR 
1967 SC 145 at p. 146). We need not exa- 
mine the circumstances -in which ze- 
sumption or cancellation can be. ordered 
under the amended sub-rule (6)-of R. 14 
because it is not the case of. the respcn- 
dents that the lamd was resumed in 
exercise of the power conferred - by 
Rule 14 and in one or other of the cr- 
cumstances mentioned in sub-rule [6) 
thereof. Suffice it to say that after July 
22, 1952, the Custodian had. no autho- 
rity to cancel quasi-permanent: allot- 
ment and resume ‘land except. in the 
circumstances and :, contingencies men- 
tioned in sub-rule (6) of Rule 14 end 
that having not been done, it cannot be 
contended on behalf of the respondents 
that the land in this case: allotted on 
quasi-permianent basis to appellant - was 
resumed by the Custodian. Two ‘fact 
situations material and necessary. for 
raising this contention. are ‘absent in 
this case, There is no material placed on 


` record, including ‘the ` counter-affidevit 
which would show that -the Custodian 
‘resumed ` ` the land. of the ap- 
pellant in: exercise of the power 


conferred by Rule 14 and in one of che 
circumstances mentioned in sub-rule (6). 
And secondly, no such order of Custo- 
dian is forthcoming even after time was 
given to produce the file. - 


17. Mr. Hardev ‘Singh, however: - eon 
tended that. even though sub-rule (8) 
of Rule Li as amended up to July 22, 
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1952 would not enable the Custodian: to 
resume land or cancel allotment grant- 
ed on quasi-permanent basis except in 
the circumstances mentioned in sub- 
rule (6), yet the State Government had 
the requisite power under a rule made 
by the Punjab Government on 29th Au- 
gust, 1951. It was contended that in ex- 
ercise of the powers delegated by the 
Central Government under sub-sec, (1) 
of S. 55 of the. Administration of Eva- 
cuee Property Act, 1950, to make rules 
under clause (1) of sub-section (2) of 
S. 56, the Punjab Government made the ~ 
rule, the relevant portion. of which reads 


“as under: 


“The Custodian shall be competent to 
cancel or terminate any lease or allot- 
ment or vary the terms of any lease, 
allotment or agreement and evict the 
lessee/allottee in any one of the follow- 
pa circumstances; 

(h)- that it is necessary or expedient to 
cancel or vary the terms of a lease/ 
allotment for the implementation of re- 
settlement ~ schemes -——. and/or — rules 
framed by the State: Government or for ` 
such distribution amongst displaced per- 
sons as. appears to the Custodian to be 
equitable | and proper.” 


18. Mr. Hardev Singh contended that 
presumably the Custodian at the State 
level cancelled the allotment in respect 
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of the land taken over for resettlement 


and rehabilitation of refugees from 
Kashmir -and that this cancellation and 
resumption must be for implementation 
of resettlement scheme or under the 
rules framed for such resettlement sche- 
me by. the State Government and, there- 
fore, the resumption was one under the 
Administration of Evactee Property Act 
and it was not a case of either acquisi- 
tion or taking over of the land of the 


petitioner. 


-19. There is-no material placed be 


fore. us. to support this submission. In 


the , counter-affidavit on behalf of the 
respondent not one word has been stat- 
ed that, the Custodian . at “State level 
cancelled the allotment and resumed 
the land. The stand taken in the return 
filed in the High Court is that evacuee 
-7.88 acres was taken 
over. by the Government for construction 


and development of a, colony for reha- 


bilitation of 300 Kashmiri displaced per- 
sons and that such land included an area 
of 1 standard acre and 153 units, of the 
land allotted to the petitioner. It was 
further stated that this land of the ap- 
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pellant stood acquired under S, 12 of 
the Displaced Persons (Compensation & 
Rehabilitation) Act, 1954. There is not 
the slightest suggestion that the Custo- 
dian in exercise of the power under the 
aforementioned rule cancelled the allot- 
ment in favour of the appellant and re- 
sumed the land. If such is not the case, 
the power claimed under the rule cannot 
help the respondents. Assuming that 
there was power to cancel allotment 
and resume land under the State Rules, 
it must be shown that the State Govern- 
ment had framed a resettlement scheme 
and for the purpose of the scheme the 
allotment was cancelled and land was 
resumed. The fact pleaded is to the con- 
trary that the Union of India took pos- 
session of the land for setting up a 
colony. This also becomes clear from 
the letter written by the Secretary to 
Government of Punjab Rehabilitation 
Department, Annexure ‘F’ wherein it 
was in terms stated that the land in 
question was not acquired by the State 
Government but stood acquired by the 
_ Central Government in terms of the ge- 

neral notification issued in 1955 and, 
therefore, the Government should con- 
cur in payment of compensation out of 
the funds allotted for setting up of the 
colony. From the contents of the letter 
which have remained uncontroverted the 
situation that emerges is that the land 
was acquired by the Central Govern- 
ment for its own use. The Central Gov- 
ernment could exercise powers under 
the Ceniral Rules, It had not asked the 
State Government to acquire the land. 
Therefore, the power conferred on the 
State Custodian under the State. Rules 
would not help the respondents as con- 
tended by Mr. Hardev Singh. 


_ 20. It was next contended that on the 
introduction of the 1954 Act and the issu~ 
ance’ of Notification under S, 12 all eva- 
cuee property was acquired by the Cen- 
tral Government and under ‘sub-sec. (4) 
of S. 12 such acquired evacuee property 
.formed part of the compensation pool. 
It was further said that if acquisition 
was under S. 12 of the 1954 Act, the 
allottee of land on quasi-permanent basis 
would ke entitled to compensation as 
provided by Rule 49 of Displaced Per- 
sons (Compensation & Rehabilitation) 
Rules, 1955, and in that event he -would 
be entitled to compensation by allotment 
of agricultural land but not cash com- 
pensation. To understand the full im- 
port of the submission it is mecessary to 
state that when there was migration ‘of 
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large number of persons both the ways 
from India to Pakistan and vice versa, 
initially such property left by migrants 
as large number of persons both the 
ways from India to Pakistan was taken 
over for the purpose of administration 


under the provisions of the Administra- 
tion of Evacuee Property Act, 1950. This 


Act broadly provided for appointment of 
Custodian General of Evacuee Property 
and other authorities subordinate to him. 
The authorities set up under the Act 
were empowered to declare certain pro- 
perties to be evacuee property and any 
property so declared as evacuee pro- 
perty would, under S. 8, vest in the Cus- 
todian for the State, The Custodian was 
empowered to administer the property 
and the powers and duties of the Custo- 
dian were enumerated in S. 10, In exer- 
cise of this power the Custodian allot- 
ted lands on quasi~permanent basis to 
displaced persons. But this was an un- 
satisfactory situation because the in- 
terest of the evacuee in the evacuee pro- 
perty remained intact and till such eva- 
cuee interest was extinguished, the eva- 
cuee property could not be settled on 
permanent basis. In order to obviate this 
difficulty the Displaced Persons (Com- 
pensation &. Rehabilitation) Act, 1954, 
was enacted by Parliament. Section 12 
provided for issuance of a notification as 
hereinabove mentioned and sub-sec, (2) 
of S. 12 amongst others provided that 
the right, title and interest of any eva- 
cuee in the evacuee property specified in 
the notification shall; on and from the 
beginning of the date on which the noti- 
fication is so published, be extinguished 
and the evacuee property shall vest ab- 
solutely in the Central Government 


free from all encumbrances. . Evacueé 
properties acquired in this manner 
would form part of the compensation 
pool, ` SS? 


21. If the scheme of the 1954 Act is 
as hereinbefore mentioned, we fail to 
see how the property which was admit- 


tedly allotted to the appellant on quasi- 


permanent basis and which was taken 
over by: the Central Government in July 
1953, ie. much before. the . introduction 
of the 1954.Act, became property of the 
compensation pool. Assuming that even 
though it was taken over by the Central 
Government in July 1953, the evacuee 
interest therein having not been extin- 
guished till the issue of a. notification 
under :S. 12 of the 1954 Act and, there- 
fore, on the issue of a notification the 
property became part of the compensa- 
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tion pool, the consequences provided in 
1954 Act must ensue, viz., that so long 
as the property remained vested in the 
Central Government it shall ` continue 
in possession of the person to whom it 
was allotted on the same conditions 3n 
which he held the property immediately 
before the date of acquisition. In this 
connection reference to S, 10 of the 1€54 
Act would be advantageous. The re_e- 
vant portion reads as under: 


“10, Where any immovable property 
has been leased or allotted to a displac- 
ed person by the Custodian under fhe 
conditions published— 


(a) by the notification of the Govern~ 
ment of Punjab in the Department of 
Rehabilitation No. 4891-S or 4892-S, 
dated the 8th July 1949; or ` 


(b) by the notification of the Govern- 
ment of Patiala and East Punjab Stazes 
Union in the Department of Rehabili-a- 
tion No. 8R or 9R, dated the 23rd July, 
1949, and published in the Official Ca- 
zette of that State, dated the 7th August 
1949, and such property is acquired tn- 
der the provisions of this Act and forms 
part of the compensation pool, the -dis- 
placed person shall, so iong as the pzo- 
perty remains vested in the Central 
Government, continue. in possession of 
such property on: the same conditions on 
which he held the property immediately 
before the date of the acquisition, and 
the Central Government may, for the 
purpose of payment of compensation to 
such displaced person, transfer to Kim 
such property om such terms and condi- 
tions as may be prescribed.” . , 


22. Now, indisputably the appellant 
was allotted the property on quasi-per- 
manent basis under the conditions pub- 
lished by the notification of the Govern- 
ment of Punjab in the Department of 
Rehabilitation, dated 8th July 1949. If 
he had continued to hold the property 
on the date on which the: notification 
under S. 12 of. the 1954 Act was issuad; 
by the operation of S. 10 he would be 
entitied to hold the property till: the 
property remained vested in the Cenitzal 
Government and would be entitled to 
payment of compensation by transfer. to 
him of such property on terms and cm~ 
ditions that may be prescribed. There- 
fore, if 1954 Act is not attracted because 
the property in question was. already 
taken over by the. Central Government 
in July 1953 much before the 1954 Act 
came into force neither.'S,:12. nor R. 49 
would be attracted. If on the other hand 
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the evacuee interest . in the property 
came to be extinguished on the issue of 
a notification under S, 12 of the 1954 
Act, its consequences would be as pro« 
vided in S. 10 and the appellant would 
be entitled to hold the property till it 
continues to vest in the Central Govern- 
ment under S. 12, In either event he 
would be entitled to compensation, 


23. Mr. Hardev Singh, however, urg- 
ed that assuming that the appellant is 
entitled to compensation for taking over 
of his land, the land having formed part 
of the compensation pool on the issue 
of a notification under S. 12 and the 
allotment in this case being one not un- 
der the notification of the Government 
of Punjab dated 8th July 1949 but afresh 
allotment under S. 10, the compensation 
would only be payable in the form of 
land under Rule 49. There is a twofold 
fallacy in this submission, Indisputably 
the land was allotted to the appellant 
under the conditions published by the 
notification of the Government of Pun- 
jab dated 8th July 1949 and S. 10 does 
not purport to make a fresh allotment. 
It merely takes note of the earlier al- 
lotment' and assures that if the displaced 
person has continued to be in possession 
of the land allotted, on the issue of a 
notification, under S. 12 and the land be- 
coming part of the compensation pool, 
such allottee would be entitled to con- 
tinue in possession of such property on 
the same conditions on which he held 
the ‘property immediately before the date 
of acquisition by issue of notification 
under S. 12 till the property continues 
to vest in the Central Government and 
further he would be entitled to the 
transfer of such property to him pre- 
sumably on permanent settlement basis 
as and by way of compensation. Sec, 10 
does not permit a construction as can- 
vassed for by Mr. Hardev Singh that a 
fresh allotment could be made under 
S. 10. 


24. Further, Rule 49 which provides 
that compensation shall be in the form 
of land will have to Deread SE R. 69 
which- reads as under: ` 


"69,  Saving — Nothing’ in this Chapter 
shall apply to agricultural land allotted . 
in the States of Punjab and Patiala and 
East Punjab States Union under Sec- 
tion’ 10 of the Act. dé i 


25.. It will immediately . appear that 
where~allotment was made under the 
conditions: ` published by the notification 
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of the Govermment of Punjab dated 8th 
July 1949, the whole of Chapter VIII of 
the 1955 Rules which includes Rules 49 
to 69 would not apply. In this case ap- 
pellant was allotted agricultural land 
and the allotment was under the notifi- 
cation hereinbefore mentioned which 
has been set out in Rule 10 (a) and in 
that situation provisions contained in 
Chapter VIII of the Rules would not De 
attracted. Therefore, Rule 49 cannot Dë 
called in aid by the respondents. 


26. The last contention, however, is 
that if the appellant is a displaced per- 
son and he was being allotted land 
against a verified claim in respect of 
agricultural land held by him in Pakis- 
tan, ordinarily compensation for land 
taken over must be in the form of land 
and not in form of cash. Ordinarily it 
should be so. But in this connection the 
experience gained by the Government in 
disposing of the claims cannot be over- 
looked. There were allottees of small 
plots of land. Once allotment is made 
and thereafter the land is taken over by 
the Government a fresh allotment can- 
mot be in a compact area and if a small 
plot of land is allotted at a distant place 
the allottee would be put.to a serious 
disadvantage, Realising this position, at 
a meeting between the officers of the 
Punjab Government and the Ministry of 
Rehabilitation of the Central Govern- 
ment held on 27th August 1957, a deci- 
sion was taken which „was notified by 
the Press Note Amnexure ‘A’ of the very 
date. It provides that there are large 
number of displaced land allottees whose 
whole or part of the land were acquired 
by the Government for various publie 
purposes and their claim for cash com- 
pensation is pending. Such of the allot- 
tees who have acquired permanent rights 
and others who are quasi-permanent al- 
lottees and small pieces of their land 
are acquired by the Government, should 
send their applications to the Deputy 
Secretary to the Government of Punjab, 
Rehabilitation Department, Jullundur, 
giving various details therein. The deci- 
sion further provided that quasi-perma~ 
nent land allottees. whose lands exceed- 
ing two standard acres have been ac- 
quired should apply for alternative al- 
lotment to the Land Claims Officer, and 
those whose land admeasuring less than 
two standard acres is acquired should 
apply for payment of compensation in 
cash. The decision was the decision of 
the Central Government and the Punjab 


State Government that displaced persons 


A.L R. 


to whom lands were allotted on quasi- 
permanent basis, part -of which was 
taken over for public purposes by the 
Government and where the land acquir- 
ed was less than two standard acres in 
area, payment of compensation would 
be in cash and applications were . ac- 
cordingly invited. This decision’ was af- 
firmed in the letter of the Secretary +o 
Government of Punjab, Rehabilitation 
Department, addressed to his counter- 
part in the Central Government wherein 
after referring to the meeting dated 27th 
August 1957 and the decision arrived 
at it, he requested the Central Govern- 
ment that the appellant would be entitl- 
ed to cash. compensation because the. 
land taken over from him was less than 
two standard acres and was covered by 
the decision arrivéd at, at the meeting 
and that the Central Government should 
concur in payment of compensation out 
of the funds allotted for setting up the 
colony for which the land was acquired. 
In the face of this position it is difficult 
to entertain the contention that compen~ 
sation in cash was never payable for 
agricultural land taken over from a 
quasi-permanent allottee. .It was said 
that such a decision which runs counter 
to the statute cannot be given effect to 
by the court. Once Chapter VII of 
1955 Rules and especially Rule 49 which 
provides for payment of compensation 
in the form of land is out of the way, 
we see mothing in the statute which 
would debar a quasi-permanent allottee 
asking for compensation in cash and the 
Government paying the same. In fact 
the appellant has averred in his petition 
and in his affidavit that on former occa~ 
sion he was paid compensation in cash 
and the denial is on the ground of want 
of information which can frankly be 
styled as a vague one. 


27. ‘Now it is indisputable that the 
appellant was a quasi-permanent allot 
tee and that his land admeasuring Il 
standard acre and 154 units had ` been 
taken ‘over by the Central Government 
in July 1953. In view of the decision 
recorded in the Press Note referred to 
above he would be entitled to compen- 
sation in cash which has not been paid 
to him. The appellant would be entitled 
to compensation in cash for the interest. 
that he had in the land because land 
was taken away from him. What is the 
quantum of compensation will have: to 
be worked out according to law and the. 
modalities of determining the compen= 
sation, oe 
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28.. This appeal accordingly succeeds 
and is allowed. The respondents are 
directed to pay the compensation in cesh 
to the- appellant for the land admeasur- 
ing 1 standard acre and 154 units taken 
over in July 1953. As there is a delay of 
nearly 25 years, the respondents should 
pay the compensation as directed her2in 
within a period of six months from <o- 
day. Respondents should also pay "be 
costs of the appellant and . bear their 
own costs, E 

Appeal allowed. 
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” KOSHAL, J— The facts giving’ rise 
to this appeal by the two defendants 


(who. are. the State of Maharashtra and 


one of its Executive Engineers} on, cérti- 
ficate granted. by the High Court of 
Bombay against its judgment’ dated .1-th 


July 1968 may be briefly | stated. In the 


year 1955, defendant No.'1 decided. to 
construct an aqueduct over Kulthi Nala 
situated in Malegaon Sub Division of 
Nasik district, The Executive. Engine2r, 
Nasik Irrigation Division, invited: tenders 
for the work which was entrusted to the 


plaintiff in acceptance of bis tender on 
conditions reduced to writing in the 


form of exhibit 66. -The . estimated ` Git 
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of the work was Rs. 1,55,854-00 and it 
was to be completed within 12 months 
from the date of the- written order to 
commence it which happened to be the 
16th of May 1955. The plaintiff paid a 
sum of Rs. 1/558 as earnest-money. and 
another of Rs.. 3,896 as security deposit 
to defendant No, 1. Clauses (2) and (3) 
of. the contract in accordance with which 
the work was to be executed provided 
as follows:— 


“(2) The time allowed for carrying out 
the work as entered in the tender shall 
be strictly observed by the contractor xx 
xx The work shall throughout the sti- 
pulated period: of the contract be pro- 
ceeded with all due diligence (time be- 
ing deemed to be of the essence of the 
contract on the part of the contractor) 
and the contractor shall pay as compen- 
sation an amount equal to one per cent 
or such smaller amount as the Superin- 
tending Engineer XX XX xx may de- 
cide xx. for every day that the work 
remains, uncommenced, ` or unfinished 
after the proper dates. And further to 
ensure good progress’ during the execu- 
tion of the work, the contractor shall be 
bound, in all cases in which the time 
allowed for any work exceeds one month, 
to complete 
in‘ 1/4 of. time 1/10 of the work, 

” 1/2 of time 4/10 of the work, 
” 3/4 of ‘time 8/10 of the work 
XX å ~ _ Xx, Xx” 


(3). In any case in ‘which “under any 
clause or clauses of this contract the 
contractor shall have rendered himself 
liable to pay compensation amounting to 
the whole of his security deposit xx xx 
or in- the. case of abandonment of the 
work owing to serious illness . or death 
of the contractor or any. other cause, the 
Executive . Engineer xx. xx xx shall 


‘have power to .adopt any of the follow- 


ing- courses:— . 


(a) to rescind the SEN (of which 
rescission notice in writing to the. con- 
tractor wider the head of the Execu- 
tive Engineer shall be conclusive evi- 
dence)’ and im that case. the security de- 
posit of the. contractor shall stand- fòr- 
feited and ‘be absolutely: e the disposal 
of the Government. 

"(ai xx a XX * XX 

Jl IRo a ' XX XX 

CH ‘thé event of any of the, ‘above 
courses being adopted, by the Executive 
Engineer,, the. contractor shall have -no 
claim to sompensation for any. loss sus~ 
tained, by him” - e l oa one 


e 
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Clauses (4) and (5) of the contract re- 
lated to action to be taken when the 
progress of any particular portion of the 
work was found unsatisfactory. Provi- 
sion was made in the contract for inte- 
rim payments of running bills submitted 
by the plaintiff and for final payment 
to him against a certificate of comple- 
tion of the work. Clause (6) of the con- 
tract provided for extension of time 
during which the work was to be com- 
pleted, in pursuance of applications to 
be made by the plaintiff. A provision 
was made in clause (14) of the contract 
for extension of time as a consequence 
of additions to or alterations in the 
work. 


The plaintiff started executing the 
work and by December 1955, running 
payments amounting to Rs. 13,967 in all 
had been made to him against bills sub- 
mitted by him. In the month of March 
1956, Shri Y. A. Shinde, defendant No. 
2, came to occupy the post of Executive 
Engineer in Nasik Irrigation Division 
and called upon the plaintiff to speed 
up the execution of the work as the 
progress thereof was not satisfactory. 
However, the work continued to be exe- 
cuted at a snail’s pace and on May 9, 
1956, the plaintiff made an application 
(exhibit 54) for extension of the time 
fixed for completion of the work by a 
period of six months. That application 
was rejected by defendant No. 2 who 
informed the plaintiff accordingly 
through a letter dated June 15, 1956 
(exhibit 55) which stated inter alia that 
the reasons put forth by the plaintiff 
for extension of the time-limit were not 
convincing, that the application had not 
been received within the time prescribed 
in that behalf by clause (6) of the .con- 


tract and that the proportion of the work 


executed did not conform to the condi- 
tion contained in clause (2) of the con- 
tract, the value of. the work executed 
till then being only Rs, 25,000. The let- 
ter further informed the plaintiff that 
he had become liable to pay compensa- 
tion under clause (2) of the contract 
and called upon him to show cause why 


` action should not be taken against him 


under clause (3) thereof. Ultimately, by 
letter dated October 30, 1956 (exhibit 48) 
the plaintiff was informed that it had 
been decided to burden him with , com- 
pensation at the rate of Rs: 5 per day 
for the entire period commencing on the 
16th of May 1956 arid ending with the 
completion of the work and that if.the 
plaintiff failed to show satisfactory pro- 
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gress within a month of the date of the 
letter, defendant No. 2 would be com~« 
pelled to increase the rate of compensa- 
tion and take suitable penal ` action 
against the plaintiff. The work not hav- 
ing made much progress and the plain- 
tiff having stopped its execution, he was 
informed by a letter dated January 17, 
1957 (exhibit-49) that the contract stood 
rescinded under clause (3) thereof, The 
defendants also forfeited the security 
deposit which had by then swelled, pre- 
sumably on account of the addition of 
interest, to Rs, 4,679 (although this 
amount has been erroneously described 
by the High Court as consisting of the 
earnest-money of Rs. 1,558 and the secu- 
rity deposit of Rs. 3,896). 


In his suit, the plaintiff claimed a re- 
fund of the said amount of Rs. 4,679, 
another sum of Rs, 2,500 on account of 
the balance due to him for part execu- 
tion of the work and still another sum 
of Rs, 4,000 by way of damages. 


The trial court found that the plain- 
tiff had failed to prove that any sum was 
due to him for execution of the ‘work or 
by way of damages, but further held 
that the forfeiture of the security depo- 
sit. was illegal. It- therefore granted a 
decree’ to the plaintiff for the sum of 
Rs.. 4,679 only with interest at 3 per cent 
per annum from the date of the suit till 
realisation and also proportionate ` costs 
of the suit. 


Aggrieved by the decree passed by the 
trial court, the defendants went up in 
appeal to the High Court and the plain- 
tiff filed his cross-objections to the de- 
cree appealed from which was maintain- 
ed by the High Court in its entirety. 
The High Court agreed with the findings 
of the trial court and on the question 
of rescission of the contract observed as 
follows: — | 

"min our view in law the contract could 
not: be rescinded subsequent to the ex- 
piry of the due date for the perform- 
ance thereof. The right to rescind a con- 
tract is the right to put it to an end and 
such right cannot exist after due date for 
the performance expires, The right to 
rescind the contract is the right to ac- 
cept anticipatory breach thereof by the 
promisor, Le, prior to the expiry of 
the date of the performance of the con: 
tract. This right arises in favour of the 
promisee under Section 39. of the Con: 
tract Act. A contract cannot -þe aban- 
doned by either side either D a promr 
isor or a promisee after the expiry o 
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the due date for performance thereo=. 
For the above reasons in our view the 
abandonment of the work of the cor- 
tract as mentioned in sub-clause (a) cf 
the clause relate to (anticipatory) breaca 
of the contract by the contractor before 
the due date for the performance there- 
of, In this case the Executive Engineer 
purported to rescind’ the contract which 
had become dead some time in August 
1956. He purported to do so on tke 
ground that the contractor had abar= 
doned the contract some time in Octc- 
ber 1956. The Executive Engineer in our 
view, had no power under clause (3) bo 
rescind the contract having regard "o 
the facts and circumstances which we 
have already pointed out above. The 
forfeiture of the security deposit on the 
footing that the contract was validly 
rescinded must be held to be unjustified 
and untenable.” . 


It was on the basis of this conclusicn 
that the trial court’s decree for Rs. 4,679 
passed in favour of the- plaintiff. was- a2- 
firmed, On the 9th of June 1969- hov~ 
ever, the High Court certified the case 
to be a fit. one for appeal by the defen- 
dants to the Supreme Court under sub- 
clause (c) of clause (1) of Article 133 of 
the Constitution of India. At that stage 
defendant No. 1 agreed to pay the costs 
of the respondent in the proceedings b= 
fore the Ge Court, 


2. Kessen counsel for the ee 
has challenged the correctness of the 
observations made by the High Court 
and reproduced above. Those  observa- 
tions, according to him, run counter to 
the tenor of clauses (2) and (3) of the 
contract governing the execution of the 
work and we are of the opinion that His 
criticism thereof is justified. - Although 

in clause (2) of the contract it was spe- 
cifically mentioned that time was of the 
essence of the agreement between tne 
parties, all that was meant was that in 
case the work was not completed within 
the time originally specified in that. ke- 
half, the plaintiff would be liable to pay 
such compensation for delay in execu- 
tion as was fixed by the Superintending - 
Engineer within the limits laid down in 
the clause. This becomes clear not only 
from the provision appearing in cl. 2) 
‘and stating that ‘the contractor ‘shall pay 
as compensation an amount equal tọ 
1 per cent or such smaller amount as tne 
Superintending Engineer may decide for 
every day that the work remains uis 
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commenced, or unfinished after the pro- 
per dates’ but also from the contents of 
clause (3) of the contract, which would 
become’ operative only if the plaintiff 


. renders himself liable to pay compensa~ 


tion (in accordance with clause (2)) or 
abandons the work either on account of 
serious illness or death or for any other 
cause and it is then that the contract 
would become liable to rescission. Cis. (2) 
and (3) have to be read together and 
interpreted with reference to each other 
and their provisions, read as one single 
whole, clearly mean that. the contract 
was to continue to be in force till the 
completion of the work or its abandon- 
ment, The time was of the essence of the 
contract only in the sense that if the 
plaintiff completed it within the original 
period of one year, he-would not be 
liable to pay any compensation but that 
in case he overstepped the said time- 
limit he would have to compensate the 
defendants for every day of the delay 
in completing the work and that the 
right to rescission would accrue to the 
defendant No 2 only when the compen- 
sation due exceeded the amount of the 
security deposit or the plaintiff aban- 
doned the work. Till the time the con- 
tract. was rescinded therefore, it was 
fully in force and the rescission was con- 
sequently well-founded, being | squarely 
covered by clause (3) of. the contract, 
sub-clause (a) of which conferred on the 
Executive . Engineer- the right to forfeit 
the security -deposit. Far from being 
illegal, the forfeiture was fully justified 
and the High Court’s finding to the con- 
trary is liable to be reversed. 


3. In the result the appeal succeeds 
and is accepted. the decree of the High 
Court is set, aside and the suit of the 
plaintiff is dismissed im its entirety. In 
accordance with the undertaking given 
by defendant No, 1 on the 9th June 1969 
to the High Court when it certified the 
case to be a fit one for appeal to , this 
court, the plaintiff shall be entitled to 
the costs. incurred -by him in this Court. 
In respect of costs in the two courts be- 
low, we make no ‘order, i 


` Appeal accepted, 
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(From: Gujarat) 
ZS MURTAZA FAZAL ALT AND 
A. D. KOSHAL, JJ. 


Dasrathlal Chandulal Joshi, Appellant 
v. State of Gujarat, Respondent. 


Criminal Appeal No. 141 of 1973, D/- 
18-1-1979. 


Penal Code (45 of 1860), Ss. 420, 471 
read with S. 34 — Accused No. 1 forg- 
ing receipts and collecting donations 
from various persons with help of Ac- 
cused No 2 — No evidence to show 
that: Accused No. 2 was taken in con- 
fidence or that he knew that receipts 
were forged —- Accused No, 2 merely 
accompanying Accused No. 1 for col- 
lecting donations — Held High Court 
‘was wrong in law in reversing acquittal 
of Accused No 2. Order of High Court 
of Gujarat Dt- 19-1-1973, Reversed. 

, (Para 2) 


Anno: AIR Comm. Penal Code (2nd 


Edn), S. 34, N. 1L 


FAZAL ALI, J.:— This is an appeal 
by special leave directéd against the 
judgment of the High Court of Gujarat 
dated 19th January, 1973, by which the 
High Court reversed the order of the 
trial court acquitting two accused per- 
sons Manubhai Chhaganbhaj Patel and 
Dasrathlal Chandulal and convicted them 
under Sections 420/34 and 471/34. ‘The 
petition for special leave filed by. peti- 
tioner No. 1 — Manubhai Chhaganlal 
Patel was dismissed by this Court and 
leave was granted only to the appel- 
Jant Dasrathlal Chandulal Joshi. A 
detailed : narrative of the prosecution 
case is to be found in the judgment of 
the High Court and that of the ` trial 
court and it is mot necessary for us to 
repeat the same all over, again. In order 
to understand the charge against ` the 
appellant certain admitted facts may 
be mentioned: It appears that Sadachar 
Samiti had printed a number of ‘receipts 
which were given to different dautho- 
rised persons for ` collection of funds 
on behalf of the Committee in aid of a 
famine relief fund organised by the 
Bansakatha Famine Relief Committee. 
This fund was meant to give relief to 
the famine-stricken people of Bansaka- 
tha district. It was alleged by the pro- 
secution that accused No. 1 forged a 
number of receipts starting from series 
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uine and collected donation from vari- 
ous 


persons of whom P. Ws. 1 to 8 
have been examined as Prosecution 
Witnesses, There is absolutely no alle- 
when the receipts 
were printed by the accused: No. 1 or 
at any other time the appellant was 
taken into confidence and had any 
knowledge that the receipts had been 
actually forged by the accused, nor is 


there any evidence that the appellant 


got any money or derived any profits 
from the amounts realised by accused 
No 1. The only limited role played by 
the appellant was that he accompanied 
accused No. 1 wherever he went for 
collecting donations. The Trial Court 
after considering the evidence came to a 
clear finding that there was no evidence 
to show that the appellant had any 
knowledge regarding the activity of the 
accused No, 1. Im this connection the 
trial court observed as follows: 


"I may further state that it was. 
stated by all the witnesses that it was — 
accused No. 1..and accused No. 2 did 
not speak anything at all, There is 
also no evidence to show that accused 
No:.2. had knowledge regarding the 
activity of accused No, 1. I would have 
therefore, even: if I had come to the 
conclusion that accused No, 1 had issu- 
ed (he receipts in question to the wit- 
nesses, given benefit of doubt to accus- 
ed No. 2 and acquitted him of the 
charge levelled against him.” 


2. We ‘have gone through the are 
ment of the High Court. and we find 
that. it has not given any convincing 
reason. for displacing this finding of the 
learned Sessions Judge which led to the 
acquittal oof the.. appellant. The High 
Court seems to have relied on three- 
circumstances in order to. convict the 
appellant, first that the. appellant ac- 
companied accused. No, 1. wherever be 
went for collecting donations; second, 
that the accused No. .1 had granted 
receipts: which were forged and thirdly. 
that there were certain entries in the Red 
Book -which were contrary. to the con- 
tents. of the receipt granted by Accused 
No. 1 and the appellant did not object 
to the same. These _ circumstances by 
themselves. were not sufficient to. bring. 
home the charge against. the appellant. 
It was the duty of the prosecution, be- 
fore the appellant could be convicted 
under Ss. 420/34 or 471/34 to prove that, 
the appellant knew from before that the 
receipts used by the ‘accused No, 1 were 
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forged. Secondly, it must also be prov- 
ed that accused No, 2, had shared tke 
fraudulent intention with accused No; 1 
in passing as genuine forged’ receip:s 
and obtaining donations from various 
persons on false  pretexts, There $, 
however,. not an iota of evidence cm 
the .record to prove these facts. To 
begin with, the appellant was. an ou:- 
sider and a stranger and was picked Cp 
by accused. No. 1 from a hotel ` ard 
asked to accompany him. No witness 
says that at the time when accused 
No.1 made certain representations 
while collecting the money the appel- 
lant endorsed his stand or made ary 


statement to indicate that he was awaze- 


that the receipts were not genuine ard 
still supported the activities of the az- 
cused No. 1. Under these circumstance, 
therefore, it will be difficult for the 
prosecution to substantiate the charge 
against the appellant merely on the 


ground that -the appellant accompanied ` 


accused No. 1 wherever he went: o 
collect donations.. Mr. Sharma appear- 
ing for the State frankly conceded that 
apart from the evidence that the ap- 
pellant -had accompanied accused. No. 1 
there was mo evidence of any overt azt 


to show that the appellant endorsed the ` 


Stand of accused No, 1. It was further 
argued by Mr. Sharma that in some 
cases there was a discrepancy between 
the amount mentioned in the Red Book 


and the receipt and, therefore, the ap-- 


pellant must be presumed to ‘know that 
this discrepency was there, We ars, 
however, unable: to accept this argu- 
ment in the aksence of any evidence io 
‘show that the appellant had been shown 
the Red Book previously and had com- 
pared it with the receipts so as to have 
clear knowledge of the discrepancy ard 
still he kept quite © when the accused 
No. 1 was _callecting doriations from 
various persons. We have gone ‘through 
the evidence of P. We 1 ‘to 8 and we 
‘are unable to find that they in any way 


show ‘that the. appellant was ‘a party io. 


the forgery committed `. by. ` accused 


‘No. 1. For thes2 reasons we are-satisfied ` 


that’ there is no legal evidence against 
the appellant © and the- High Court was 
wrong in’ law in reversing the acquittal 
of the appellant. We fully agree wich 
the finding and the reasoning of ` tae 
trial court, a portion of which has been 
extracted above by which the trial 
court acquitted the appellant, For 
these reasons, therefore, the appeal is 
allowed, the convictions and sentences 
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passed on. the: appellant are set aside 
and be is acquitted of the charges fram- 
ed against him. The appellant will 
now be discharged from his bail bonds. 

Appeal allowed. 


_ AIR 1973 SUPREME COURT 1343 
` (From: Gujarat) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ.. 

Manilal. Girdharilal ‘Shah, Appellant 
v. State of Gujarat; Respondent. 

Criminal Appeal No. 150 of 1974, D/- 
31-1-1979. | 

Penal Code (45 of 1860), S. 471 — Sen- 
tence — Accused withdrawing forged 
bank guarantee bond after detection of 
forgery and paying the amount — Sen- 
tence of one year’s R. I. reduced to 
period already served and fine of Rupees 
1,000/- raised to. Rs. 5,000/-. (Para 1) 


Anno: AIR Comm. Penal Code (2nd 


Edn), S. 471, N. 8. 


-= FAZAL ALI, J.:— In. this appeal by 
special leav2 the appellant has been con- 
victed under Sec. 471, I P. C. and sen- 
tenced to ane. year’s rigorous imprison- 
ment and a fine of Rs. 1,000/-. ` Mr. V. S. 
Desai. has pressed this appeal on the 
question- of sentence only. It appears 
from the. record. that the appellant has 
served more than two. months in jail. 
From the facts. found by the Courts be- 
low it also. appears that although a forg- 
ed Bank Gurantee Bond was filed by the 
appellant bfore the Public Works Depart- 
ment. but. as soon as the forgery was de- 
tected the appellant immediately with- 
drew the bond and paid Rs. one lakh and 
forty three thousand by way of fixed de- 
posit receipts. Thus even if the appel- 
lant had used forged documents, it. is 
clear that’ ho loss has been caused to any- 
body. In, this view of the matter we are 
inclined’ to ‘take, a lenient view of the 
matter. We, therefore, while upholding 
the conviction of the appellant. reduce 
the sentence of imprisonment to the 
period alreedy ‘served and for the balance 
of the sentence remitted we impose an 
additional fine of Rs. 4,000/-. Thus, the 
total fine imposed is Rs. 5,000/- in de- 
fault six .months rigorous imprisonment. 
With. this. modification, the appeal is dis- 
missed. 

Ordered accordingly, 
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AIR 1979 SUPREME COURT 1344 
(From: 1974 Cri LJ 1212 (Orissa)) 


S. MURTAZA FAZAL ALI AND 
A. D KOSHAL, JJ. 


Hazari Parida, Appellant v., State of 
Orissa, Respondent. 


Criminal Appeal No, 267 of 1974, Dh 
46-1-1979. 


Penal Code (45° of 1860), S. 302 — 
Acquittal of four co-accused persons — 
Evidence of six eye-witnesses clearly 
pointing to the guilt of remaining ac- 
cused — Eye-witnesses’ evidence also 
corroborated by medical evidence — 
Mere fact of acquittal of co-accused or 
the fact that co-accused at whose in- 
stance accused committed the crime was 
given benefit of doubt would not vitiate 
the conviction. (Paras 3, 4) 


Anno: AIR Comm. Penal Code (2nd 
Edn.), 3. 302, N. 19-A. 


FAZAL ALI, J.:— The appellant has 
been convicted under Section 302 of the 
Indian Penal Code and sentenced to 
imprisonment for life, Five persons were 
tried by the Sessions Judge, who after 
considering the evidence acquitted four 
of the accused persons but convicted 
the appellant under Section 302 read 
with Section 34, I. P. C. The appellant 
filed an appeal in the High Court which 
was also dismissed. and, therefore, the 
appellant obtained special leave . from 
this Court and hence this appeal before 


2. It is not necessary for us to re- 
peat the prosecution case all over 
again because a detailed narration of the 
same is to be found in the judgment 
of the High Court and the Sessions 
Judge, The occurrence appears to havé 
arisen while the deceased along with 
others was returning to his village from 
the tov on the 31st August, 1969 at 
about 10 p.m. Admittedly the moon was 
visible because the date of occurrence 
was no} a dark night. The High Court 
has clearly found that there was suffi- 
cient light to enable the witness to 
identify the appellant who was a known 
person. There was also some enmity 
between the parties. Both the Courts 
below have accepted the evidence of the 
eye-witnesses P. Ws. 2 to 7 who ‘had 
deposed that the appellant first hit the 
deceased Madhusudan. Padhan, - The 
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High Court after ` considering the evi» 
dence of these witnesses affirmed the 
sentence passed on the appellant, 


3. In support of the appeal, Mrs. 
Bhandare argued two points before us. 
In the first place, it was contended that 
having regard to the fact that the Ses- 
sions Judge acquitted four of the acs 
cused persons who had also participat- 
ed in the occurrence, it would not be 
safe to rely on these witnesses in order 
to convict the appellant. Although tha 
argument is extremely attractive we are 
unable to accept it because the evidence 
of the eye-witnesses clearly shows that 
on the orders of Ram Chandra Routrary 
the appellant, Hazari Parida fired the 
first shot from his gun which hit the 
deceased Madhusudan Padhan who sus- 
tained .bleeding injury falling on the 
ground, and died instantaneously. The 
version of the eye-witnesses is fully 
corroborated by the medical evidence 
as found by the courts below. As there 
is clear evidence to show that it was 
the appellant who had fired the gun 
shot on the deceased, even if the other 
four accused have been acquitted by 
the Sessions Judge that would not 
affect the case of the appellant, 


4. It was then contended by Mrs. 
Bhandare that having regard to the 
enmity and also having regard to the 
fact that the person who gave orders 
for their assault has been acquitted, the 
appellant should also be acquitted, þe- 
cause the very genesis of the prosecu~ 
tion case falls to the ground. We, how- 
ever, do not find any substance in 
these contentions for, as already indicat- 
ed there being very clear evidence of 
almost six witnesses to show that the 
appellant had given a fatal injury, the 
mere fact that the order giver had been 
given the benefit of doubt, would 
not be. sufficient to vitiate the convic- 
tion of the appellant. The two conten- 
tions raised by counsel for the appel- 
lant fail, We find ourselves in com- 
plete agreement with the judgment ` of 
the High Court. The appeal is accord- 
ingly dismissed and the conviction and 
sentence passed.on the appellant are 
confirmed, 


Appeal dismissed, 
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AIR 1979 SUPREME COURT 1345 
(From: Kerala) 
CHANDRACHUD, C. J., 
TULZAPURKAR AND 
A. P. SEN, JJ. 


Gopala Menon, Appellant v. Sivare- 
man Nair and others, Respondents. 


E Ne V, 
V. D 


Civil Appeal No. 1836 of 1969, D% 
12-1-1979. 
(A) Will — Construction — Recital 


in will that property shall vest in wife 
with power of alienation — Wife gets 
not limited estate but absolute estate 
in property with right to dispose cf 
that property by her own will. Second 
Appeal No. 1039 of 1964 (Ker), Affirm- 
ed; AIR 1976 SC 794, Ref. 
(Paras 4, 5, 
(B) Madras Marumakkattayam Cer 
(22 of 1932), S. 48 — Expression ‘Ur- 
less a contrary intention appears from 
the will — Connotation of — Will cor- 
taining expression that property shall 
be taken by wife as her own property 
with power of alienation — Wife. docs 
not take property as tavazhi property 
on behalf of sons and daughters, 
(Para E) 
Cases Referred: Chronological Parcs 
AIR 1976 SC 794: (1976) 2 SCR 924 5 
CHANDRACHUD, C. J.:— This ap- 
peal by special leave arises out of a 
suit for partition filed by the appe} 
lant in the Court of Subordinate Judge, 
Palghat. The suit properties belonged 
originally to Ravunni Nair, the father 
of appellant and of defendants 1, 2, 11 and 
20. Defendants 3 to 10, 12 to 19 and 
21 to 28 are members of the tavazii 
of Defendants 2, 11 and 20 respective- 


ly. The parties are admittedly govern 
ed by the Madras Marumakkattayam 
Act, 1932. 


2. On October 10, 1945 Revunni Nair 
executed a Will,. Ex, B-8, making cer- 
tain disposition of his properties, includ 
ing that in the suit. After his death, 
his widow Sreedevi Amma, the mother 
of appellant and defendants 1, 2, -11 and 
20 entered into possession of the suit 
property. On 15th January, 1959 she 
executed a Will, Ex. B-4, bequeathinz 
that property to defendant 1. Her right 
to so dispose of the property depends 
upon the nature of the estate conferred 
upon her under the Will of her hus- 
band, Ex. B-8, If she obtained under 
her husband’ s Will a limited estate | in 
his property, she will have no right to 
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dispose of that property. On the other 
hand if, under her husband’s Will, she 
got an absolute estate, she will be en- 
titled to dispose of: that property. 

d The trial court and the District 
Court accepted the appellant’s conten- 
tion that Ravunni Nair by his Will gave 
a limited estate only to Sreedevi Amma 
and therefore, she had no right to dis- 
pose of that property. In second ap- 
peal No. 1039 of 1964, the High Court 
of Kerala took a different view and 
dismissed the appellant’s suit on the | 
ground that, by his Will, Ravunni Nair 
had conferred an absolute estate on 
Sreedevi Amma and she was, therefore, 
entitled to dispose of that property. 
This appeal by special leave is direct- 


ed against the judgment of the High 
Court. 
4. Paragraph 5 of Ravunni Nair’s 


Will, Ex. B-8, contains a recital that 
the property described therein “shall 
vest in .my wife, Sreedevi Amma, 
daughter of Moorkkath Madhavji Amma, 
with power of alienation’. We are un- 
able to - ‘appreciate how, in the face of 
this recital, it is possible to accept the 
appellant’s contention that the testator 
intended to confer a limited estate only 
on his wife. The fact that the power 
of alienation was expressly given to her 
militates against the appellant’s con- 
tention that the testator intended to 
confer upon her a limited interest in 
his property. 


5. Learned counsel for the appellant 
relies upon clauses 6 and 7 of the 
Will in support of his contention that 
though the power. of alienation was 
given to the widow, the true intention 
of the testator was to give to the other 
heirs also a share in the property which 
was bequeathed to her. It is not pos- 
sible to accept this contention because, 
clauses.6 and 7 of the Will on which 
counsel relies, deal with the income of 
the property and not with the corpus. 
The corpus has been dealt with in para- 
graph 5 of the Will under which, by 
words of unambiguous import, an un- 
restricted estate is bequeathed to Sree- 
devi Amma. The Will shows that she 
was of advanced years and, therefore, 
the testator wanted to make some pro- 
vision for the application of the recur- 
ring income of the property. Clauses 6 
and 7 of the Will deal with that mat- 
ter. The Will contains a provision for 
the maintenance and upkeep of a house 
which was used by the family as a 
place of worship, Clauses 6 and 7 pro- 
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vide, inter alia, that defendant 1, Shiva- 
raman should invest the balance of the 
income and that income should - be 
shared in a certain manner. by the 
heirs as specified in those clauses. The 
corpus itself was bequeathed absolutely 
to the wife. If there was any conflict 
between the different provisions of the 
Will, it may -have become necessary to 
reconcile the conflicting clauses of the 
Will, as stated in the decision of this 
Court in Navneet Lal alias Rangi v. 
Gokul (1976) 2 SCR 924: (AIR 1976 SC 
794). But we see no inconsistency be 
tween the various provisions of the 
Will and are in agreement with the 
(High Court that, upon a true construc- 
tion of the Will, the intention which 
one can reasonably gather is that the 
testator wanted to confer an absolute 
estate upon his wife. 


6. It is contended that even assum- 
ing that an absolute estate was confer- 
red upon Sreedevi Amma, the testator 
did not give her the power to dispose 
of by Will the property which was be- 
queathed to her. This argument con- 
tains a contradiction. If Sreedevi Amma 
obtained an absolute estate in the pro- 
perty oequeathed to her by her hus- 
band, she would be entitled to dispose 
of that 
liked- and no authorisation by her hus- 
band vrould be necessary, empowering 
her to dispose of the property by a 
Will. The absolute and unrestricted 
power to dispose of property is a neces- 
sary incident of an absolute estate, It 
is implicit, when an absolute estate is 
conferred, that the grantee is free to 
deal with and dispose of the property 
in any manner. Indeed, if an absolute 
grant is burdened with a restraint on 
alienation, the grant is good and the 
condition void. 


7. If Ravunni Nairis own Will fur- 
nishes any clue, it is this: He commenc- 
ed the writing of his Will by stating 
that he was disposing of the property 
over which he possessed the power of 
alienation. He had, on his own part, 
no doubt that an absolute title carried 
with it the power to make a testamen- 
tary disposition. Evidently, after con- 
ferring an absolute title on his wife, 
he saw no reason to provide that she 
was free to dispose of the property by 
a Will, 


$. Learned counsel for the appellant 
relied on Section 48 of the Madras 
Marumakkattayam Act 22 of 1932, and 


property in any manner she 


A.LR. 


contended that even if the intention’ of 
Ravunni Nair was to confer an abso- 
lute title on Sreedevi Amma, she would 
take the property as tavazhi property 
on behalf of her sons and daughters 
and not for herself only. Section 48 
provides, in so far as relevant, that 
where a person bequeaths any property 
to his wife alone, such property shall, 
unless a contrary intention appears 
from the Will, be taken as tavazhi pro~ 
perty by the wife, her sons and daugh-~ 
ters. The answer to the appellant’s 
contention can be sought in the very 
terms of Section 48. The property will 
be tavazhi property in the hands of 
the wife, “unless a contrary intention 
appears from the Will”. Clause 5 of the 
Will contains an expression of such an 
infention because it provides in terms 
that the property shall be taken by 
Sreedevi Amma as her own property 
with the power of alienation, It is 
Significant on this aspect of the matter 
that when the testator wanted to give 
a share in a part of his property to 
the other heirs, he ‘made a specific 
provision to that effect by provid- 
ing that in so far as surplus income 
was concerned, his sons and daughters 
will have an equal share therein. In so 
far as the corpus of the property is 
concerned, he constituted his wife an 
absolute owner by conferring upon her 
the power of alienation over. the pro- 
perty. Reliance was also placed by 
the learnec counsel on Section 50 of 
fhe same Act but that section does not 
touch upon the point which we are 
called upon to decide in this appeal. It 
provides that nothing contained in the 
Act shall be deemed to affect any rule 
of Marumakkattayam law, custom of 
usage, except to the extent expressly 
laid down in the Act. There is no com- 
petition in the present case between the 
provisions of the Act and any rule of 
law, custom or usage, As observed by 
the High Court, the only controversy 
in the suit was whether Ravunni Nair 
had econferred.an . absolute estate on 
Sreedevi Amma in respect of the pros 
perty which was .bequeathed to her. 


9. For these reasons we are of the 


‘opinion that High Court was right in 


coming to the conclusion that Sreedevi 
Amma cbtained an absolute interest in 
the property which was bequeathed to 
her under her husband’s Will. It must 
follow that she was entitled to dispose 
of that property by her own Will. Ac- 
cordingly, we confirm the judgment of 
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the High Court and dismiss the appeal. 
There will be no order as to costs. 
Appeal dismissed. 
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(From: Funjab and Haryana) ` 
JASWANT SINGH AND 
 O. CHINNAPPA REDDY, JJ. 
Tehal Singh and others, Appellants 
v. State of Punjab, Respondents. - 
Criminal Appeal No, 28 of Sat 
27-10-1978. 


(A) Evidence Act a of 1872), S. 32— 
Dying 
been made in expectation. of death. 

‘ (Para 4) 

Anno: AIR Manual (3rd Edn.), Evi- 
dence Act, §. 32, N. 9. 


(B) Evidence Act (1 of 1872), S. 32 — 
Dying declaration — Wealth of detail 
does not necessarily lead to the infer- 
ence of the declaration being fabricat- 
ed. 


It may be in certain saison. the 
very wealth of detail in a statement 
attributed (o a dying man may arose 
suspicion. On the other hand the c-r- 
cumstance that a statement contains a 
wealth of details cannot .. necessarily 
lead to the inference that the statement 
is a fabricated one. (Para 4) 


Anno: AIR Manual (8rd Edn. ), Eri- 
dence Act, S. 32; N. 16, 21. 


(C) Evidence Act (1 of 1872}, S. 32— 
Dying declaration — Substance of . the 
maker written in words of the writer 
attaches no infirmity. 


The Head Constable who recorded tne 
dying declaration: had stated in tis 
evidence that he put questions to tne 
deceased and recorded his answers. De 
stated that he recorded what tie 
deceased stated, ‘in his own way’, It 
does not mean that he recorded som2- 
thing other than what the deceased 
stated. All that it meant was that ‘the 
language was his but the substance was 
that of the deceased. No infirmity coud 
be attached to dying ` declaration cn 
this account. (Para 4) 

‘Anno; AIR Manual (8rd Edn.), Evi- 
dence Act, S. 32, N. 21. 


_-(D) Evidence Act (1 ot 1872), S. 3 — 
Child witness — Boy of 13 years from 
rural area with mature understandirg 
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declaration. — Need not heve. 


between ` Chiman Lal and Murari 


[Prs. 1-2}. S.C. 1347 


— Cannot be treated as a child wit- 
ness, (Para 5) 

Anno: AIR: Manual (8rd Edn. L Evi- 
dence Act, S. 3,. N. 24. 


(E). Penal Code (45 of 1860), S. 302, 
riw. S. 34 — Common intention — Each 
and every ` ‘accused: meed not have inflict- 


‘ed serious injury. 


Three accused persons came’ together, 


‘one of them was armed with a gun, 


the other’ two were armed with iron 
rods. The person who" was armed with 
the gun’ opened fire ‘and after the de- 
ceased. fell down the other two accused 
were not content but went forward to in- 
flict injuries onthe decéased person with 
the iron rods. Thereafter all of them’ went 
away together. The irresistible infer- 
ence from these circumstances is that 
the three. of them were actuated by 
the common intention to cause death 
of the deceased. Merely because inju- 
ries inflicted by the two accused were 
not serious injuries, it cannot be said 
they were not actuated by the common 
intention to cause the death of the de- 
ceased In order to attract the ap- 
plicability of S. 34 r/w S. 302 it is not 
necessary that each and every one of 
the accused persons “must have . inflict- 
ed a serious „injury. (Para 7) 


Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 34, Notes 3, 7, 11; S. 302, N. 3. 


CHINNAPPA REDDY, J.:— Tehal 
Singh was convicted under Section 302, 
Indian Penal Code on three counts and 
sentenced to death be the learned Ses- 
sions: Judge, Faridkot. His brothers 
Darshan Singh and Gurmal Singh were 
convicted ‘under Section 302 read with 
Section 34, Indian Penal Code and sen- 
tenced to suffer imprisonment for life. 
Bhal Singh was also convicted under 
Section 27-of the Arms Act and sen- 


tenced to suffer imprisonment for 
three years. The convictions and sen- 
tences' were ` confirmed by the High 


Court of Punjab and Haryana. 
‘Tehal Singh, Darshan Singh and Gur- 
mel Singh have appealed to this Court 
by special “leave. Chiman Lal and 
Murari Lal who were also tried with 
the three appellants for an offence un- 
der Section 302 read with Section 120-B 
of the Indian Penal Code were acquit- 
ted by the learned Sessions Judge. 
Thére was no appeal to the High Court 
against their acquittal. 
2. The brief case of the -prosecution 

was as follows: There.was some rivalry 
Lal 
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who were transport operators on ong 
side and Pirthi Singh and Harmal Singh, 
who were also transport operators on 
the other side, 
Pirthi Singh, his brother Harmel Singh, 
Mithu Singh and Hardip Singh the son 
of Pirthi Singh a boy aged 13 years 
were returning to their village Giddar- 
baha from  Hussaner in their truck, 
They met Darshan Singh near the out< 
skirts of Hussaner chowk, Pirthi Singh 
questioned . Darshan Singh as to why 
he had threatened the Munshi of their 
Truck Union. There was an exchange 
of abuse, Pirthi Singh also slapped Dar- 
shan Singh. Darshan Singh left the 
scene in a vengeful mood. Pirthi Singh, 
Mithu Singh, Harmel Singh and Hardip 
Singh then proceeded to the premises 
of the agency of Parma Nand. While 
they were sitting there, at about 8 p.m. 
Chhota Singh came there and informed 
them that when he had gone to the 
agency of Chiman Lal to hire a truck, 
sometime earlier he had heard Chiman 
Lal and Murari Lal telling Tehal Singh, 
Darshan Singh and Gurmel Singh, that 
they should finish off Pirthi Singh. With- 
in a few minutes after Chhota Singh in- 
formed Pirthi Singh and others about the 
conversation at Chiman Lals agency, 
Tehal Singh, Darshan Singh and Gur- 
mel Singh arrived at Parma WNand’s 
agency in a truck. Tehal Singh was 
armed with a double-barreled gun 
while Darshan Singh and Gurmel Singh 
were armed the iron rods. Straight- 
way Darshan Singh challenged Pirthi 
Singh and said he would be taught a 
lesson. Tehal Singh fired a shot which 
hit Pirthi Singh on the right shoulder, 
felling him to the ground. Darshan 
Singh beat the fallen Pirthi Singh three 
or four times with the iron rod which 
he had with him. Mithu Singh tried to 
intervene when Tehal Singh shot at 
him and killed him instantaneously. 
Harmel Singh came forward and he 
too was shot at by Tehal Singh on the 
right knee. He stumbled over a few 
paces and fell down when Darshan 
Singh and Gurmel Singh assaulted him 
with iron rods which were with them. 
Tehal Singh then fired a shot into the 
air and thereafter all the assailants 
drove away intheir truck. Pirthi Singh 
and Harmel Singh who were both seri- 
ously injured were taken to the Hospi« 


tal. at Giddarbaha by Chhota Singh, 
Hardip Singh and others who had come 
there after the occurrence. Pirthi Singh 
died on the way. It was 10.15 p.m. 


On 22nd August, 1976, 


entry and exit wounds. 


A. I. R. 


when Harmel Singh was taken to the 
Hospital, Dr, Pasricha, the Medical Om. 
cer In-charge of the Hospital sent a res 
port to the Police Post at 10.20 p.m. 
Kulwant Singh, Head Constable who 
was in-charge of the police post reached 
the Hospital at 10.40 p. m. and after 
enquiring whether Harmel Singh was 
in a fit condition to make a statement, 
he proceeded to record the statement 
of Harmel Singh, The statement was 
recorded in the presence of Dr. Pasri~ 
cha who appended a certificate to the 
effect that the statement was recorded 
in his presence and that Harmel Singh 
was in full possession of his senses 
throughout, The statement was sent 
to the Police Station Kot Bhai where 
the First Information Report was regis- 
tered. On the advice of Dr. Pasricha 
Harmel Singh was taken to the Civil 
Hospital, Bhatinda for better treatment. 
Chhota Singh, Hardip Singh and others 
took Harmiel Singh to Bhatinda but be- 
fore they reached Bhatinda Harmel 
Singh died at about 1.30 A.M. Chhota 
Singh and Hardip Singh returned to 
Giddarbaha at about 6 A.M. Meanwhile 
Baldev Singh, Sub-Inspector of Police, 
Kot Bhai arranged to. despatch the 
First Information Report to the Judi- 
cial Magistrate. The Judicial Magistrate 
received the report at 645 A.M. Bal- 
dev Singh reached the Hospital aft 
about 1.45 A.M. and took over the in- 
vestigation from Kulwant Singh He 
held the inquests and recovered four 
empty cartridges, bloodstained earth 
etc. from the scene of occurrence. He 
examined Chhota Singh and Hardip 
Singh next morning at 9 am. and 
10 a.m, After completing the investi- 
gation a charge-sheet was laid agains? 
the five accused persons, Pirthi Singh 
surrendered himself before the Magis- 
trate along with a .16 bore gun on 25th 
August, 1976. The post mortem exa- 
mination over the body of Pirthi Singh 
revealed one gun shot wound and five 
contusions. , The post mortem examina- 
tion over the body of Mithu Singh re- 
vealed two gun shot wounds being: tha 
The post mor- 
tem examination over the body of Date 
mel Singh revealed four lacerated 
wounds which were caused by blunt 
weapon and three pellet wounds, Tha 
plea of the accused was one of total 
denial. It was suggested to the prosecu< 
tion witnesses on behalf of the accused 


. that the dying declaration was a later 


and that neither 


fabrication Chhota 
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Singh nor. Hardip Singh had witnessed 
the occurrence, It- was suggested thet 
the case was foisted against the accused 
by the witnesses who were relations 
of the deceased with the help of Sub- 
Inspector Baldev Singh who was also 
related to the deceased. ` 


3. The leamed Sessions Judge ac 


cepted the evidence of Hardip Singa 
and the dying declaration but. was nct 
prepared to act upon the evidence cf 
Chhota Singh. : He, therefore, acquitted 
Chiman Lal and Murari Lal and com 
victed Tehal Singh, Darshan Singh and 
Gurmel Singh as mentioned earlier, 
The High Court also accepted the evi 
dence of Hardip . Singh and the dying 
declaration, The High Court was fur- 
ther of the view that the evidence cf 
Chhota Singh in regard to the main 
occurrence wes also acceptable.. Ths 
convictions and the sentences passed’ oi 
the appellants were confirmed. In ths 
appeal by special leave Dr. Chitaley 
learned counsel for the appellants argu- 
ed that the dying declaration was a 
later fabrication, brought into existence 
after the arrival of Baldev Singh on 
the scene. He submitted that the very 
wealth of detail contained in the dyinz 
declaration gave an indication that E 
was not the statement of the dying mam. 
He invited our attention to the evidence 
of the Medical Officer and urged that 
Harmel Singh would not have been in 
a position to make the statement at 
tributed to him. He also argued thet 
the dying declaration was not recorded 
in the words of the deceased but “in 
his own way” by Kulwant Singh and, 
therefore, it was not entitled to any 
weight, It was also not entitled ‘fo 
weight as it was not made in expecte- 
tion of death. In regard to the ev~ 
dence of Hardip Singh, Dr.  Chitaley 
submitted that he was a child witness 
and, therefore, his evidence could nat 
be readily accepted without -corrobore- 
tion. He was closely related to the de- 
ceased and was interested in implica 
ing the accused. The learned Counsel 
also commented on the delay in tke 
examination of the witness by the Ir~ 
vestigating Officer, The learned Counsel 
submitted that the evidence of Chhofa 
Singh was entirely unworthy of credit 
and that he was introduced into tke 
case solely with the object of implicati- 
ing Chiman Lal and Murari Lal. 


d The dying declaration was re- 
corded by the Head Constable Kulwant 
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Singh at the Hospital in the presence 
of the Medical Officer Dr. Pasricha. We 
were taken through the evidence ` of 
Kulwant Singh and we are unable to 
find any reason for not acting upon the 
evidence of Kulwant Singh. Dr. Pasri- 
cha who was examined by the prosecu~ 
tion as P, W. 2 stated in his evidence 
that Harmel Singh was brought to the 
Hospital at about 10.15 P.M. and that 
he sent a report Exh. P. W. to the 
Police and outpost at 10.20 p.m. The 
Head Constable came to the Hospital 
and recorded the statement of Harmel ` 
Singh, in his presence, On his advice 
Harmel Singh was taken to the Bha- 
tinda Hospital at 11.15 p.m, In cross- 
examination he made a clear attempt 
to help the defence by stating that when 
Harmel Singh arrived in the Hospital 
his pulse was weak and imperceptible, 
suggesting thereby that Harmel Singh 
was not in a position to make a state- 
ment. He also stated that while the 
statement was recorded by the Head 
Constable he went to his office for 10 
or 15 minutes in order to prepare some 
papers. The statements. made by him 
are contradicted by the certificate ap- 
pended by him at the foot of Harmel 
Singh’s statement that the statement 
was recorded in his presence and that 
Harmel Singh remained in full posses- 
sion of senses throughout. Dr. Pasricha 
also went to the extent of deposing that ~ 
Sub-Inspector Baldev Singh and Assis- 
tant Sub Inspector Daulat Ram were 
both present when the statement of 
Harmel Singh was recorded. This state- 
ment of Dr, Pasricha is obviously false 
since Daulat Ram was mot in Giddar- 
baha at all at that time and Baldev 
Singh came to the Hospital after Harmel 
Singh had been removed to Bhatinda. 
The attempt of Dr. Pasricha to help the 
defence was castigated by the learned 
Sessions Judge and the High Court and 
we entirely agree with the learned Ses- 
sions Judge and the High Court in the 
remarks which they made about Dr. 
Pasricha. From the certificates appended 
at the foot of the statement of Harmel 
Singh and from the evidence of Kul- 
want Singh we do not have the slightest 
hesitation in holding that .Harmel Singh 
was in a position to make the statement 
attributed to him. We do not also see 
any force in the suggestion of Dr. Chi- 
taley that the statement of Harmel Singh 
was not made in expectation of death 
and was, therefore, not entitled to 


weight, Apart from the fact that S. 32 
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of the Evidence Act does not require 
that a statement should be made in ex- 
pectation of death, it is clear from the 
evidence that the condition of Harmel 
Singh was serious at that time. In the 
requisition made by the Medical Officer 
to the Police it has been clearly men- 
tioned that the condition of -Harmel 
Singh was serious. The very circum- 
stance that Dr. Pasricha advised that 
Harmel Singh should be removed to 
Bhatinda Hospital for better treatment 
_ clearly indicates that the condition of 
Harmel Singh was serious. Kulwant 
Singh stated in his evidence that he put 
questions to Harmel Singh and recorded 
the answers of Harmel Singh. No doubt 
he stated that he recorded what Harmel 
Singh stated ‘in his own way’. It does 
not mean that he recorded something 
other than what Harmel Singh stated. 
All that- it means is that the language 
was his but the substance was what 
Harmel Singh stated. We do not think 
that any infirmity is attached to the 
dying declaration on this account. The 
dying declaration undoubtedly contains 
a wealth of detail as argued by Dr. Chi- 
taley. The details contained in any state- 
ment, depend upon the capacity 
for observation of the person making the 
statement, the condition of the pers 
son at the time of making. the state- 
ment his anxiety to mention details and 
the manner in which questions are put 
and answers elicited. It may be that in 
certain situations the very wealth of de- 
tail in a statement attributed to a dying 
man may arouse suspicion. On Che: other 
hand the circumstance that a statement 
contains a wealth of detail cannot neces- 
sarily lead to the imference that the 
statement is a fabricated one. In the pre- 
sent case we are unable to say from 
the mere wealth of detail contained in 
the statement that it must have been 
fabricated. As already stated by us there 
was no reason for Kulwant Singh to in- 
volve himself by fabricating a false dy- 
ing declaration. There is also the very 
important circumstance that the First 
Information Report containing the state- 
ment of Harmel Singh was received by 
the’ Magistrate by 6.45 am. It could 
hardly be said that there was time for 
fabricating a statement like the one in 
question. One of the comments of Dr, 
Chitaley was that if the dying declara- 
tion was recorded as stated by Kulwant 


Singh, he would have straightway exa- 
mined Hardip Singh and ‘Chhota Singh. 
Admittedly Hardip Singh and Chhota 
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.They were, therefore not 


-witness, The 
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Singh were examined next morning. But 
that is easily explained. Harmel Singh 
was taken to Bhatinda Hospital at 11 
p.m. ie, immediately after the statement 
was recorded. Among the persons. who 
went to Bhatinda with- Harmel Singh 
were Hardip Singh and Chhota Singh. 
available for 
examination by the Head Constable. 
They returned next morning. When they 
returned, the Sub-Inspector was busy 
preparing Panchanamas etc. and as soon 
as be finished preparation of -Pancha- 
mamas he examined the two witnesses. 
It cannot, therefore, be said that there 
was any delay'in the examination of 
Hardip Singh and Chhota Singh by the 
Police. We agree with the lower Courts 
that the dying declartion was recorded 
by Kulwant Singh at the time when it 
purports to have been recorded. We also 
find that there is no basis for the alle- 
gation that Baldev Singh was responsi- 
ble for fabricating the dying declaration. 
Though it was suggested to Baldev Singh 
that he was closely related to the de- 
ceased he did not admit the relationship. 
It was elicited from Chhota Singh that 
Baldev Singh was related to Chhota 
Singh and that Chhota Singb’s great 
grand-father and the ` grand-father of 
Pirthi Singh were brothers, The alleged 
relationship of Baldev Singh to the de- 
ceased appears to be far too remote, 


5. Hardip Singh is a lad of 13 years, 
In our country and particularly in the 
ruarl areas it is difficult to think of a 
lad of thirteen years as a child. A vast 
majority of boys round about that age 
go to the fields and do men’s work. 
They are certainly capable of under- 
standing the significance of the oath 
and the necessity to speak the truth. 
The learned Sessions Judge who had 
the opportunity of seeing the witness 
Hardip Singh in the witness box did not 
consider it necessary to treat him as a 
child witness. A perusal of his evidencg 
also shows that he has certainly attain- 
ed a measure of mature understanding. 
We do not think we can accept Dr. Chi- 
taley’s argument and proceed on the basis 
that Hardip Singh is a child witness. 
Even’ otherwise, having gone through 


his evidence we are satisfied that his 
evidence does not suffer from any in- 


firmity. He was cross-examined at great 
length but nothing was elicited from 
him to dub him as a false or a tutored 
mere circumstance that 
he is the son of one of the deceased 
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person does not justify our looking at- 


his evidence with any suspicion. The 
dying declaration refers to his presenca, 


There was no reason for him to be IG 


fluenced by anyone. else to implicate the 
accused, mor was there any reason fof 
anyone else to influence him to impli- 
cate the accused. The learned Sessions 
Judge found no hesitation in acceptirg 
the evidence of Hardip Singh abont 
whom he made the following ODEeE va 
tion: 

“The statement of Hardip Singh PW. 
18 is still fresh in my mind and when 
read as a whole -it gives an impressicn 
that though this young lad of 13 yeacs 
was subjected to a long detailed ard 
searching cross-examination but he gawe 
consistent and rational replies. The 
learned counsel for the accused’ was not 
able to bring any circumstances fron 
which I may reject the testimony of 
Hardip Singh: P.W. 18.” 

The High Court also observed: 

“Though patently a young boy he has 
emerged from a long and ` protracted 
cross-examination. as a truthful ‘witness 
and nothing of any significance woud 
be elicited. from him which would n 


any way detract from ‘the massive weigat- 


of testimony.” ` 


We endorse the opinion of. the learned 
Sessions Judge and the.High Court about 
the wéight to be attached to the evi- 
dence of P. W. 18 Hardip Singh. 


6. Chhota Singh’s evidence was as- 
sailed by Dr. Chitaley on the ground 
that he had been deliberately introduz- 
ed into the case in order to implicate 
Chiman Lal and Murari Lal. Whatever 
may be the truth.or -otherwise of kis 
evidence in regard to Chiman Lal ard 
Murarilal, his evidence regarding (he 
main occurrence remained unshaken in 
cross-examination. His 
mentioned in the dying declaration "as 
present at the time of the occurrence, 
P.W. 18 also spoke to his presence. We 
think that in the circumstances of tke 
case P.W. 17—Chhota Singh’s evidenze 


also can be safely accepted-in regard o. 
the attack on the three deceased per- 


sons. 


7. Dr. Chitaley argued that in any 
event Darshan Singh and Gurmal Singh 
could not be convicted of the offence 


under Section 302 read. with Section 24. 


Indian Penal Code. He argued that. the 
medical evidence showed that the inja- 
ries inflicted by them were not ony 
simple but appeared to have been given 
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with light. force or with a light weapon. 
He contended that it could not, therefore, 
be held that Darshan Singh and Gurmel 
Singh shared any common intention 
with Tehal Singh to cause the death .of 
Pirthi Singh or: anyone of the other de- 
ceased persons. We are unable to agree 
with the submission of Dr. Chitaley. The 
three accused persons came together. 
One of them was armed with a gun, the 
other two were armed with iron rods. 
One of them challenged the deceased. 
The person who was armed with the 
gun opened fire and after the deceased 
fell down the other two accused were 
not content but went forward to inflict 
injuries on the deceased person with the 
iron rods in their hands, Thereafter all 
of them went away together. The irresis- 
tible inference from these circumstances 
is that the three of them were actuated 
by the-common intention to cause the 
death of the deceased. Merely because 
the injuries inflicted by Darshan Singh 
and Gurmel Singh were not serious in- 
juries, it cannot be said that they were 
not actuated by the common intention 
to cause the death of the deceased. In 
order to attract the applicability of Sec- 
tion 34 read with Section 302, it is not 
necessary that each and every ome of 
the accused persons must have inflicted 
a serious injury, 


8. It was lastly contended that Tehal 
Singh should not be awarded the ex- 
treme penalty since the evidence show- 
ed that there was some provocation on 
the part of Pirthi Singh. It is difficult 
to agree.with this submission. The ac- 
tion of the deceased Pirthi Singh which 
might be said to have given rise to some 
provocation was not part of the same 
incident. The provocation, if any, was 
to Darshan Singh and not to Tehal 
Singh. After the earlier incident Dar- 
shan Singh went away. It was a few 
hours thereafter that the three accused 
persons came armed with gun and iron 
rods and attacked the deceased. Mithu 


` Singh and: Gurmel ‘Singh had offered no 


provocation at all. Their only ‘sin was 
that they attempted to intervene when 
Pirthi Singh was shot at. We do not 
think that we will be justified in inter- 
fering with the sentence awarded by the 
Sessions Judge and confirmed by . the 
High Court. The appeal is, therefore, 
dismissed. 


Appeal dismissed. 
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AIR 1979 SUPREME COURT 1352 
(From: Goa, Daman and Diu) 


P. N. BHAGWATI AND 
MN D..-TULZAPURKAR, JJ. 
Maria Christine De Souza Soddar and 
others, Appellants v. Maria Zurna Pere~ 
ira Pinto and others, Respondents, 


Civil Appeal No. 1311 of 1969, D/- 30-8- 
1978. 

(A) Goa, Daman and Diu (Extension of 
. Code of Civil Procedure, 1908 and Arbi- 
tration Act, 1940) Act (30 of 1965), S. A 
Proviso, Cls. (b), (c) — Enforcement of 
Act (30 of 1965) during the pendency of 
suit before Comarco Court at Margao — 
Value of property in suit exceeding Ru- 
pees 10,000/- — Appeal against Judgment 
of Trial Court lay to Judicial Commis- 
sioner’s Court. ((i) Goa, Daman and 
Diu Civil Courts Act (16 of 1965), S. 22; 
(ii) General Clauses Act (10 of 1897), Sec- 
tion 6 (a) and (iii) Portuguese Civil Proce- 
dure Code, Art. 687). 

Under the Central Act XXX of 1965 
with effect from June 15, 1966 the pro- 
visions of the Indian Civil Procedure 
Code were extended to the Union Terri- 
tories of Goa, Daman and Diu and. the 
corresponding provisions of the Purtu- 
guese Code were repealed while under 
the Goa Act XVI of 1965 the suit in ques- 
tion which was pending before the 
Comarca Court at Margao was continued 
and decreed by corresponding Court. of 
the Senior Civil Judge, who ultimately 
decreed it on March 8, 1968.. 

Held that under the Indian Civil Pro- 
cedure Code read with S. 22 of the Goa 
Act since the property involved in the 
suit was of the value exceeding Rs. 10,000 
the appeal clearly lay to the Judicial 
Commissioner’s Court, and not to the 
trial Ccurt under the Portuguese Code 
who decided the suit. (Para 4) 


It is true that under Cl. (c) of the pro- 
viso to S. 4 of Central Act XXX of 1965 
which corresponds to `S. 6 (a) of the 
General Clauses Act (1897) it is provided 
that a remedy or legal proceeding in 
respect of a vested right like a right to 
an appeal may be instituted, continued or 
enforced as if the repealing Act bad not 
been passed. But this provision merely 
saves the remedy or legal proceeding in 
respect of such vested right which it is 
open to the litigant to adopt notwith- 
standing the repeal. This provision has 
nothing to do with the forum where the 
remedy or legal proceeding has to be 
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pursued. If the repealing Act provides 
new forum where the remedy or the le~ 
gal proceeding in respect of such vested 
right can be pursued after the repeal, 
the forum must be as provided in the 
repealing Act. 1905 AC 369; AIR 1957 
SC 540 and AIR 1955 Raj 203, Rel. on. 

- (Para 4) 

Anno: AIR Manual WE Edn.) General 
Clauses Act, S. 6 N. 

(B) Go eg Procedure Code, 
Art, 145 — Enforcement of Limitation 
Act, 1963 in Goa, Daman and Diu pend- 
ing proceeding in trial Court —- Limita- 
tion for filing appeal — Condonation. 
Judgment of Judicial Commissioner’s 
Court, Reversed. 

The question as to what was the law 
of limitation applicable in the Union 
Territories of Goa, Daman and Diu to 
proceedings launched therein prior to 
and pending at the date of liberation is 
a complex one and not free from doubt 
and if in such a situation the appellants 
bona fide believing that the appeal could 
be filed within 90 days as provided by 
Art. 116 of the Limitation Act, 1963 fil- 
ed their appeal within that period, it 
would be a clear case of sufficient cause 
which could be said to. have prevented 
them from filing the appeal within the 
time prescribed by the Portuguese Code. 
Where two views are equally possible on 
this complex question and where a 
party being guided by one of such views 
adopts a course consistent with that view 
it would equally be a case of “just im- 
pediment” within the meaning of Art. 145 
of the Portuguese Code, which could be 
Said to have prevented the party from 
filing the appeal within limitation pre- 
scribed by the Portuguese Code. Judg~ 
ment of Judicial Commissioner’s Court, 
Reversed. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1957 SC 540 : 1957 SCR 488 4 
AIR 1955 Raj 203 4 
1905 AC 369 : 92 LT 738, Colonial Sugar 

_ Refining Co. Ltd. v. Irving 4 


- TULZAPURKAR, Jä This appeal, by 
certificate under Art. 133. (1) (a) (b) of 
the Constitution, raises an interesting 
but complex question of law, namely, 
what was the law of limitation applic- 
able in the Union Territories of Goa, 
Daman and Diu to proceedings launched 
therein prior to and pending at the date 
of liberation. The question arises in 
these circumstances. 

One Melquiades Lusitano Joaquim 
Urbano Pereira died some time prior to 
1941 leaving as his” heirs his widow 
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Maria Cristina De Souza Sodder (Appel- 
lant No. 1) two sons Elasbano Pereira 
and Ciano Pereira (Appellants Nos. 2 Se 
3) and two daughters Marias Zurona 
Pereira and Linda Pereira (Respns. Nos. 
1&8). After the death of Melquiades his 
estate and property were partitioned n 
or about 28-1-1941 at that time respm-~ 
dent No. 1 was a minor. On 15-3-1980, 
the first respondent and her husband 
second respondent filed a suit against 
the appellants and third and fourth res- 
pondents (fourth respondent: being the 
husband of the third respondent) in the 
Comarca Court at Margao alleging that 
in the partition effected on January 28, 
1941 certain items of properties had not 
been properly valued by the appellants 
as a result whereof they had sufferec a 
loss, that respondent No, 1 who was a 
minor then had come to know of such 
improper valuation (under-valuation) 
‘only after her marriage and that, there~ 
fore, the said partition be amended and 
they De compensated for the loss suffered 
- by them. Respendents Nos. 3 & 4 Dec a 
written statement supporting the allega- 


tions contained in the plaint and further - 


filed a counter-claim praying that ‘he 
said partition be rescinded on the ground 
that it was null and void due to simula- 
tion and collusion. The learned tral 
Judge by his judgment and order dated 
March 8, 1968 decreed the suit and the 
counter-claim, Feeling aggrieved by ihe 
said decree the appellants preferred an 
appeal being First Appeal No. 6 of 
1968 to the Judicial Commissioner's 
Court at Goa on June 6, 1968. 


2. Two preliminary contentions were 
raised on behalf of the respondents: (a) 
that the appeal had not been filed in 
proper Court and (b) that it was barred 
by law of limitation. These contentions 
were based on the provisions of the Por- 
tuguese Civil Procedure Code (hereinafer 
called the Portuguese Code). The respcon~ 
dents pointed put that according to the 
provisions of Portuguese Code (Art. 637) 
the appeal was required to be filed in 
the Court which decided the suit and as 
such the appellants could not have lodg- 
ed the appeal in the Court of Judicial 
Commissioner. It was further pointed 
out that under Art. 686 of the Portuguese 
Code the period of limitation for filing 
an appeal was 8 days from the serv-ce 
of the judgment or order of the trial 
Court and that since the appeal was äl- 
ed beyond that period it was evidencly. 
barred by time. On the other hand, the 
appellants -relying upon certain ` everts 
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that had taken place between the insti- 
tution of the suit and the pronounce- 


ment of the judgment ty- the 
trial: Court contended thet the 


appeal had been properly filed in the 
Judicial Commissioner’s Court and that 
the same was within time. It may be 
stated that admittedly four events took 
place during the pendency of the suit 
viz: (a) the territories of Goa, Daman 
and Diu were liberated and became 4 
part of the Union of India with effect 
from Dec. 20, 1961; (b) the Limitation 
Act, 1963 that was enacted by the Par- 
liament and which came into force on 
January 1, 1964, became applicable to 
the whole of India including the Union 
Territory of Goa, Daman and Diu; (c) 
the Parliament also enacted the ‘Goa, 
Daman and Diu (Extension of the Code 
of Civil Procedure 1908 and Aroitration 
Act 1940) Act, 1965 (Act XXX of 1965) 
whereunder the provisions of the Indian 
Code of Civil Procedure 1908 were ex- 
tended to the territories of Goa, Daman 
and Diu with effect from June 15, 1966, 
with the corresponding provisions of the 


‘Portuguese Code being repealed and (d) 


the Legislative Assembly of Goa, Daman 
and Diu enacted the Goa, Daman and 
Diu Civil Courts Act, 1965 (Act. XVI of 
1965) which came into force on June 15, 
1966. Under S. 34 (2) of the last men- 
tioned Goa enactment (Act XVI of 1965) 
the instant suit which was pending be- 
fore the Comarca Court at Margao stood 
transferred and was continued and de- 
creed by the corresponding Senior Civil 
Judge and under S. 22 of the said Act 
since the property involved in the suit 
was of value exceeding Rs. 10,000 an ap- 
peal from the decision lay direct to the 
High Court which expression under Sec- 
tion 2 (f) of the Act meant the Judicial 
Commissioner’s Court. Relying upon the 
extension of Indian Civil Procedure Code 
to Goa, Daman and Diu with pro tanto 
repeal of the Portuguese Code and the 
aforesaid provisions of the Goa, Daman 
and Diu Civil Courts Act, 1965, the ap- 
pellants contended that the appeal had 
been properly lodged in the Judicial 
Commissioner’s Court especially as the 
Court of Comarca Court at Margao had 
ceased to exist, and as regards the bar 
of limitation it was contended that since 
Limitation Act was a procedural statute 
it applied to pending litigation and since 
the Limitation Act of 1963 had come into: 
force in Goa, Daman and Diu on Jan., 1, 
1964 when the suit culminating in the 


appeal was pending it was the period of, 
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. Should govern the appeal in question 
and-it was submitted that since the ap- 
peal had been filed within a period of 90 
days. from the date of the judgment and 
decree as provided by. Art. 116 of -the 
Limitation Act, 1963, the appeal was 
well within. time. l W 


3. The aen ‘Additional E udicial 
Commissioner, who heard the matter felt 
that the question ` whether the appeal 
. Should have been filed. in the-trial Court 
` under the Portuguese Code or Judicial 
Commissioner’s Court was highly debat- 
able, though he found considerable force 
in the appellants’ contention that the 
question pertaining to the forum was a 
matter of procedural law and that after 
the Indian Code came into force in that 
Union Territory the forum of appeal will 
be the one provided by the Indian 
Code and not by the Portuguese ` Code. 
However, he refrained from expressing 
` any final ‘opinion on that question þe- 
cause in his view. the-appeal could: be 
disposed of on the point of limitation 
raised by the respondents. As regards 
limitation he took the view that under 
5. 4 of the Central Act No. XXX of 1965 
(which dealt with repeal and savings) 
though the. Indian Code had replaced .so 
much of law enacted in the Portuguese 


Code as corresponded to, it (the- Indian. 


Code), the repeal did not affect any. right 
acquired under the repealed part of the 
Portuguese Code and since the right of 
appeal arose no sooner the lis was Com, 


menced under the Portuguese Code it: 


was not affected. by the repeal; so also 
the legal proceedings or remedy in res- 
pect of that right could be continued. or 
enforced as if the Indian Code had not 
passed. He further held that Sec. 32 of 
the Limitation: Act, 1963 repealed only 
the Indian Limitation Act, 1908 and not 
other Act; moreover, under sub-sec: (2) 
of S. 29 of the Act the provisions relat~ 
ing to limitation contained in the Portu- 
-Suese Code would be ‘local Jaw’ which 
had been saved and as such the period 
of limitation provided by that Code con~ 
tinued to apply and therefore the ap- 
peal which was admittedly filed much be~- 
yond 8 days from the date of judgment 
was clearly barred by time. He also 
took the view that Art. 116 of the Limi- 
tation Act, 1963 relates to appeals une 
der the Indian Code while the instant ap- 
peal was one under the Portuguese Code. 
In other words, the Additional Judicial 
Commissioner held that the appeal so 
far as the period of limitation was -con- 
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cerned was governed by the Portuguese 
Code and not by Art. 116 of the Indian 
Limitation Act, 1963. In this view of 
the matter he dismissed the appeal by 
his judgment. and-order dated Decem- 
ber 27, 1968. The appellants have come 
up in*appeal to this Court.. 


d. On the question as to where the 
appeal could be lodged we are clearly 
of the view that the forum was govern- 
ed by the provisions of the Goa, Daman 
and Diu (Extension of Code of Civil 
Procedure, 1908 and ‘Arbitration’ Act, 
1940) Act, 1965 (Central Act XXX of 
1965) read with the provisions of Goa, 
Daman and Diu Civil Court Act, 1965 
(Goa Act XVI of, 1965) both of which. 
came into force simultaneously on June 
15, 1966 and the appeal was required to 
be. filed in the Judicial Commissioner’s 
Court. Under the Central Act XXX of 
1965 ‘with effect from June 15, 1966 Che . 
provisions of the Indian Civil Procedure 
Code were extended to the Union Terri- 
tories of Goa, Daman and Diu. and the 
corresponding provisions of the Portu- 
guese Code were repealed while. under the 
Goa Act XVI of 1965 the instant suit 
which was pending before the Comarca 
Court at „Margao was continued and 
decreed by corresponding Court of the 
Senior Civil. Judge, who ultimately 
decréed it on March 8; 1968. Under the 
Indian Civil Procedure Code read with 
Sec. 22 of the Goa Act since the property. 
involved in the suit was of the value ex- 
ceeding Rs. 10,000/- the appeal clearly: 
lay to the Judicial Commissioner’s Court: 
The contention that since the right of 
appeal had ‘been conferred by Portuguese ` 
Code, the forum where it could be lodg-~ 
ed was also governed- by the Portuguese 
Code cannot be accepted. : It is no doubt 
well-settled that’ the right of appeal is a 
substantive right and it gets vested in a 
litigant. no sooner the lis is commenced 
in the Court of the first instance, and 
such: right or any remedy in respect 
thereof will.:not be affected by any repeal. 
of the enactment ‘conferring such right 
unless the repealing enactment either ex~ 
pressly or by necessary implication takes 
away ‘such right or remedy ‘in respect 
thereof. This position’ has been made 
clear by clauses (b) and (c) of the pro- 
viso to S. 4 of the Central Act XXX of 
1965 which substantially correspond to 
clauses (o and (e) of S. 6 of the General 
Clauses Act, 1897. This position has -also 
been settled by the decisions of the Privy 
Council and ‘this Court (vide ‘The -Colonial 
Sugar Refining Co, Ltd, v, Irving, 1905 
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AC 369 and Garikapatti Veerayya v. N. 
Subbiah Choudhury, 1957 SCR 468: 
(AIR 1957 SC-540) but the forum where 
such appeal can be lodged is indubitably 


a procedural matter and, therefore, the . 


appeal, the right to which has arisen 
under a repealed Act, will have to be 
lodged in a forum provided. for by the 
repealing Act. That the forum. of *ap- 
peal and also the limitation for it, are 
matters pertaining. te procedural -aw 
will be clear from the. following passage 
appearing at page 462 of Salmond’s Jucis- 
prudence (12th Edn): ` — 
“Whether I have a right to recover 
certain property is a question of substan- 
tive law, for the determination and the 
protection of such rights are among the 
ends of the aGministration of justice; but 
in what courts and within what time I 
must institute proceedings are questions 
of procedural taw, for- they relate merely 
to the modes in which the courts fulfil 
their functions.” SL i 
It is true that under Cl. (c) of the pro- 
viso to Sec. 4 of Central Act XXX of 
1965 (which corresponds to S. 6 (e) of the 
General Clauses Act, 1897) it is provid- 
ed that a remedy or legal proceeding in 
respect of a vested’ right like a right to 
` fan appeal may ‘be instituted, continied 
or enforced as if this Act (meaning the 
jrepealing Act) had not been passed. Sut 
this provision merely saves the remedy 
or legal proceeding in’ respect of sch 
vested right which it is open to the Eti- 
gant to adopt notwithstanding the repeal 
but this provision has nothing to do with 
the forum where the remedy: or legal 
proceeding has to be pursued. If the re- 
pealing Act provides new forum where 
the remedy or the legal proceeding in 
respect of such vested right. can be pur- 
sued: after the repeal, the forum must. be 
as provided: ir the repealing Act. We 
may point that such a view of S. 6 (e) of 










the General Clauses Act, 1897 has ben ` 


taken by the Rajasthan High Court in 
the case. of Purshotam Singh v. Narain 
Singh and State of Rajasthan, AIR 1355 
Raj 203. It is thus clear that under "be 
repealing enactment (Act XXX of 1965) 
read with Gos Enactment (Act XVI of 
1965) the appeal lay to the Judicial Cam- 
missioner’s Court and the same was ac- 
cordingly filed in the proper Court. 


5. However, the other preliminary 
objection upheld. by the learned Addi- 
tional Judicial Commissioner ‘is more im- 
portant and the question that really 
arises for our consideration is what: was 
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the law of limitation’ applicable -in the 
Union Territories of Goa, Daman and 
Diu to proceedings launched. therein prior 
to and pending at the date of liberation ? 
In other words, whether - the period of 
limitation for the appeal in question was. 


the one prescribed by the Portuguese ... 


Code or by Art. 116 of the Limitation 
Act, 1963? It was -not disputed that if it 


was the former the appeal was out of ` 


time and if it was the latter the appeal 
was well within: time. It is really unne- 
cessary for us to decide this question in.. 
view of. the application for condonation 
of delay for filing the said -appeal in the 
Judicial Commissioner’s Court at Goa, that 
has been made by the appellants before 
us which we are inclined to grant. It 
cannot be gainsaid that the aforesaid 
question of limitation is a complex one and 
not free from doubt and Af in such a situa- 
tion the appellants bona fide believing 
that. the appeal could be filed within 90 
days as provided by Art. 116 of the Limi- 
tation Act, 1963 filed their appeal within 
that period, it would be a clear case of 
sufficient cause which could be said to 
have prevented them from filing the ap- 
peal within'the time prescribed by the 
Portuguese Code. Where two views are 
equally possible on this complex ques- 
tion and where a party being guided by 
one. of such views adopts a course consis- 
tent with that view it would equally be 
a case of “just impediment” within the 
meaning of Art. 145 of the Portuguese 
Code, which could be said to have pre- 
vented the party from filing the appeal. 
within limitation prescribed by the Por-| ` 
tuguese Code. In the application made 
for condonation of delay the appellants 
have categorically stated that they bona 
fide believed, presumably on legal advice, 
that Article 116 of the Limitation Act, 
1963 was applicable and they had acted 
bona fide in filing the appeal in the Judi- 
cial Commissioner’s Court within a 
period of 90° days as per that provision. 
In the circumstances, we grant the ap- 
plication for condonation of delay and 
direct that the appeal (being Civil. First 
Appeal. No. 6 of 1968) be taken on file 
and be disposed of by the Judicial Com- 
missioner’s Court on merits in accordance 
with law. The appeal before us is ac~ 
cordingly allowed but in the circum- 
stances. of the case there will be no order 
as to. costs. We trust that Civil First Ap- 
peal No. 6 of 1968 will be disposed of 
expeditiously; gd S 

gek Appeal allowed. 
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= 1979 Lab. I. C. 827 
(From: Madhya Pradesh)* 
Y. V, CHANDRACHUD, C. J, 
P. S. KAILASAM AND 
A. D. KOSHAL, JJ. 
Pottery Mazdoor Panchayat, Appel- 


lant v. The Perfect Pottery Co. Ltd. and 


another, Respondents. 


Civil Appeals Nos. 293-295 of 1971, D 
19-10-1978. 


Industrial Disputes Act (14 of 1947), 


Ss, 10 (4) and 15 — Jurisdiction of 
Industrial Tribunal — Tribunal cannot 
go beyond terms of reference — (M. P. 
Industrial Relations Act (27 of 1960), 


Ss. 51 and 82), l 
The jurisdiction of the Tribunal in 


industrial .disputes' is limited to the 
points specifically referred for its ad- 
judication and to matters incidental 


thereto and the Tribunal cannot go be- 
yond the termsof reference. Where the 
very terms of references showed that 
the point in dispute between the par- 
ties was not the fact of closure of its 
business by the employers and the re- 
ferences were limited to the narrow 
question as to whether the closure was 
proper and justified, the Tribunals by 
the very terms ofthe references, had no 
jurisdiction to go- -behind the fact of 
closure and inquire into the question 
whether the business was in fact closed 
down by the management. 
(Para 11) 
Further Section 82 of the M. P. Indus- 
trial Relations Act provides that the 
State Govemment may make a reference 
to a Labour Court or the Industrial 
Court for a declaration whether any 
proposed strike, lock-out, closure ofr 
stoppage will be illegal. If ever it was 
the case of the appellant that there 
was in fact no closure and there was 
really an illegal lock-out, the reference 
would have been asked for and made mot 
under Section 51 of M. P. Act under 
which it was made, but under Section 
82. (Para 15) 


The High Court was therefore right 
in coming to the conclusion that the 
two Tribunals had no jurisdiction to go 
behind the references and inquire into 
the question whether the closure of 


*(M. P. Nos, 333 of 1968 and 48 and 27 
of 1969, D/- 30-4-1970 (Madh Pra)). 
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business, which was in fact effected, 
was decided upon for reasons which 
were proper and justifiable, The pro- 
priety of or justification for the closure 
of a business, in fact and truly effect- 
ed, cannot raise an industrial dispute 
as contemplated by the State and Cen- 
tral Acts. M. P. Nos, 333 of 1968 and 
48 and 27 of 1969, DI. 30-4-1970 (Madh 
Pra), Affirmed. (Para 16) 


Anno: AIR Manual, (2nd Edn.), Ind. 
Dis. Act, S. 10, N. 20: S. 15, N. 2. 


Cases Referred: Chronological Paras 
AIR 1963 SC 569: (1963) 3 SCR 540 14 
Mr. Gulab’ Gupta and Mr. Vineet 
Kumar, Advocates, for Appellant: Mr. 
V. M. Tarkunde Sr, Advocate (M/s. 
D. N. Misra and O, C. Mathur Advo- 
cates with him), for Respondents, 


CHANDRACHUD, CG J.:— The re 
spondent, M/s. Perfect Pottery Co. Ltd., 
was engaged in the manufacture of 
stoneware pipes and other refractory 
material at its factory known as Per- 
fect Pottery Works, . where it employed 
about 900 workmen. For the purposes 
of its factory, respondent had taken a 
lease of Poly Pather Clay Mines, where« 
in about 81 workmen were employed. 
On April 24, 1967 respondent issued a 
notice of closure of the factory and the 
Mines stating, that the management had 
decided to close down the business on 
account of financial difficulties and other 
reasons, 


2. Consequent upon the notice of 
closure, the appellant herein, the Pot« 
tery Mazdoor Panchayat, applied for 
initiation of conciliation proceedings to 
the Deputy Labour Commissioner, 
Madhya Pradesh and to the Regional 
Labour Commissioner (C), Jabalpur. The 
reason for initiation of two different 
conciliation proceedings was that Per- 
fect Pottery Works was an industry to 
which the Madhya Pradesh Industrial 
Relations Act, 1960, applied, whereas 
Poly Pather -Clay Mines was an indu« 
stry governed by the Industrial Dis- 


putes Act, 1947. We will refer to 
these two Acts as ‘the State Act’ and 
‘the Central Act’ respectively. 

3. Conciliation proceedings having 


failed, the Madhya Pradesh State Gov- 
ernment, on June 26, 1960, referred 
an industrial dispute to the arbitration 
of the Industrial Court under Section 
51 of the State Act. The main ques- 
tions referred to the Industrial Court 
were: 
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Whether the proposed closure be the 
management of the Perfect Pottery Co. 
Lid, Jabalpur, of their pottery factory 
at Jabalpur, with effect from July 1, 
1967, is proper and justified? and 

To what retrenchment compensation 
are the employees entitled, if it is 
decided that. the proposed closure is 
proper and justified? . 


4. The reference was evidently made 
in order, in the first instance, to avert 
the closure of the factory, The Indus- 
trial Court wes therefore also asked 
to consider whether any interim relief 
should be granted by. restraining the 
management from closing down Le 
factory until.the reference was finally 
adjudicated upon. The Industrial Court 
by an interim Award dated June . £0, 
1967, having declined to issue. a proki- 
bitory.. injunction, the appellant filed 
Writ Petition No. 337 of 1967 in. the 
Madhya Pradesh High Court That peri- 
tion became infructuous after the c>- 
sure of the factory and was not press- 
ed. 
5. On July 1, 1967 the. respondent 
purported to close down the business, 
We say “purported”, because wheth=r 
the business was, truly and in faet, 
closed or not is a matter on which Le 
parties have joined issue. The case of 
the appellant is that the respondent had 
closed the place of business and not 
the business itself. After the closure, 
or shall we say the ‘alleged closur?’, 
the Central Government. on September 
16, 1967, made a reference under Sez- 
tion 10 (1) (d) of the Central Act to 
the Central Government Industria] Tri- 
bunal-cum-Labour Court, Jabalpur, on 
the following question: 


Whether the employers in relation to . 


the Poly Pather Clay Mines of Perfect 
Pottery Co. Ltd., Jabalpur, were jusi- 
fied in closing down the said mine and 
retrenching the following 81 workers 
with effect from July 1, 1967. If net, 
to what relief are the workmen ` Gi 
titled? ye 


6. In the two references one befaré 
the Industrial Court and the other ke- 
fore the Central Government Industr-al 
Tribunal-cum-Labour Court, the respon- 
dent contended that the respective "TZ 
bunals had no jurisdiction to consider 
the question as regards the propriety 
or justification of the managemen-’s 
decision to close down the business. On 
the other question, the respondent cid 
not dispute its liability to pay retrenc.- 
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ment compensation to the workmen but 
it contended that neither of the two 


Tribunalis had jurisdiction to go into 
that question, fe ) 

7. The appellants case before 
the Tribunals was that the so-call- 


ed closure of the business was merely 
a camouflage and was in substance and 
essence, a lock-out, In support of this 
contention the appellant pleaded that. 
the respondent was making large profits 
in its business, that no economic or 
financial reasons could have impelled 


‘it to close down its business and the 
true reason of the supposed closure was 


to victimize the workers for their 
Trade Union activities and to defeat the 
rights which flowed out of the Award 
given by the Industrial Court, Madhya 
Pradesh, on March 16, 1966, under 
which the workers were entitled to 
receive enhanced dearness allowance. 


8. The two Tribunals came to con- 
trary conclusion on the principal ques- 
tion as to whether they had jurisdic- 
tion to inquire into the propriety of or 
justification for the closure, The Cen- 
tral Government’ Industrial Tribunal-' 
cum-Labour ‘Court held by its award 
dated July 3, 1968 that it had no juris- 
diction to inquire whether the deci- 
sion of the management to close down 
the business was proper and justified 
but that it was entitled ‘to consider 
whether, in fact, the business was 
closed, On the other hand, the Indus- 
trial Court, by its award dated Novem- 
ber 15, 1968 held that it had no juris- 
diction either to inquire into the pro- 
priety of the, closure or, because of the 
terms of reference, to consider whether 
there was or was not a real closure. 


§. As against these decisions, three 
Writ Petitions were filed in the High 
Court of Madhya Pradesh, one by the 
appellant and two by the respondent, 


which were disposed of by the High 
Court by a common judgment dated 
April 30, 1970. ` Dismissing the Writ 


Petition filed by the appellant and al- 
lowing the Writ Petitions filed by the 
respondent; it has granted to the ap- 
pellant: a certificate to file an appeal to 
this Court under Article 133 (1) (a) of 
the Constitution, ` ` 


10. Two questions were argued be- 
fore the- High Court: . Firstly, whether 
the tribunals had jurisdiction to ques- 
tion the propriety or justification of the 


closure and secondly, whether they had 
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jurisdiction to go into the question of 
retrenchment compensation, The. High 
Court has held on the. first question 
that the jurisdiction of the Tribunal in 


industrial disputes is limited to the 
points, specifically referred for its `ad- 
judication and to matters incidental 


thereto and that the Tribunal cannot go 
beyond the terms of the reference made 
to it. On the second question the High 
Court has accepted the respondent’s con- 
tention. that the question of. retrench- 
ment compensation has to be decided 


under Section 33-C (2) of the Central 
Act. | 
IL. Having heard a closely thought 


out argument made by Mr. Gupta on 
behalf of the appellant, we are of the 
opinion that the High Court je right in 
its view on the first question, The very 
terms of the references show that the 
point of dispute between the parties 

was not the fact of the closure of | its 
- |business by the respondent but the pro- 
priety and justification of the respon- 
dent’s decision to close down the busi- 
_jness, That is why the references were 
expressed to say whether the proposed 
closure of the business was proper and 
justified. In other words, by the refer- 
ences the Tribunals .were not called 
upon ky the Government to adjudicate 
upon the question as to whether there 
was in fact a closure of business . or 
whether under the pretence of . closing 
the business the workers were locked 
out by the management. The references 
being limited to the marrow question as 
ito whether the closure was proper and 
justified, the Tribunals by the very 
terms of the references, had no juris- 
diction to go behind the fact of closure 
and inquire into the question whether 
the business was in fact closed down by 
‘ithe management, 


12. It is not necessary to rely exclu- 
Sively on the terms of references for 
coming to this conclusion, The history 
of the dispute and the various docu- 
ments on record of the references them- 
selves indicate that the dispute between 
the parties related not to the question 
as to whether the business, in fact, was 
closed by the management but whether 
there was any justification or propriety 
on the part of the management in de- 
ciding to close down the business, On 
June 22, 1967, the General. Secretary of 
the appellant Union addressed a" letter 
to the Regional Labour ` Commissioner, 
Jabalpur, by which. the present dispute 
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was raised. The first paragraph of that 
letter says: “that the ‘Company had 
notified its decision to close down the 
mine with effect from July 1, 1967, that 
some of the workers were served with 
notices -~ of retrenchment individually 
but that retrenchment compensation was 
not paid by the management which was 
illegal and violative. of the ` provisions 
of the Industrial Disputes Act’. This 
grievance assumes the validity of the 
decision to close down the busimess and 
proceeds to make a claim arising out of 
a valid closure namely, a claim for re- 
trenchment compensation. . The second 
paragraph of the aforesaid letter begins 
by saying that “the closure of the mine 
and the factory is mala fide”. The rea- 
sons for the closure are then set out in 
that paragraph which winds up by say~ 
ing that the Union was of the opinion 
that the closure was not for business 
reasons but was a mala fide decision 
taken in order to drive the Union out of 
existence and to cheat the workers of 
their lawful dues. ` 

13. On June 28, 1967, the Managing 
Director of the respondent sent a reply 
to the Regional Labour Commissioner 
dealing with the contentions made by 
the Union in its letter of June 22, 1967. 
The Managing Director contended that 
no industrial dispute existed or was ap- 
prehended and that the Conciliation Offi- 
cer had, therefore, no jurisdiction under 
the Act to hold any proceedings, In tha 
order dated April 30, 1970, of the Indus- 
trial Tribunal=cum-Labour Court, Jabal« 
pur, reference has been made to an affi- 
davit which was filed on behalf of the 
workers for the purpose of securing an 
interim award. We have looked at the 
affidavit for ourselves and are in agree- 
ment with the view expressed by the 


. Tribunal that there ‘is a clear amd un- 


equivocal admission on the part of the 
workers in that affidavit to the effect 
that the business wads in fact closed by 
the respondent. The High Court has also 
referred to a statement dated June 16, 
1967, in which it was stated on behalf 
of the workmen that since the establish- 
ment had already closed down, there 
was no necessity for making submis- 
sions on the point relating to the reduc- 
tion in the number of employees and 
revision of the workload. 


Lë Learmed counsel] for the appellant 
relies upon a judgment of this Court in 
the Management of Express Newspapers 


Limited v. Workers Employed wn- 
der it, (1963) 3 SCR 540 at p. 548 :. (AIR 


1979 


1963 SC 569 atp. 573), im which it was 
observed that if in fact and in substanes, 
the closure of the business Ze a_lock oat: 
and the business has been apparentiy 
closed for, the purpose of disguising a 
lock out and a dispute is raised in res- 
pect of such a closure it would be en 
industria] dispute which an Industral 
Tribunal is competent to deal with. 
There can, with respect, be no quarrel 
with this proposition but the true ques- 
tion which arises for consideration is 
whether in the instant case there- was 
any dispute at all, whether there was D 
fact a closure or whether the manag2- 
ment purported to close the business as 


a cloak or disguise for what in fact ard | 


substance was a lock-out. As we have 
shown. earlier no such dispute was ever 
raised, the limited dispute which was 
raised by the appellant being whether 
the closure of the business was effected 
for a proper and a justifiable reason. 


15. The appellant’s counsel also drew 
our attention to the definition of ‘clo- 
sure’ in S. 2 (81 of the State Act accord 
ing to which, ‘closure’ to the extent 
material, means the closing of any plaze 
or part of a place of employment or the 
total or partial suspension of work We 
an employer or the total or partial re- 
fusal by ‘an employer to continue to em- 
ploy persons. employed by him wheth=r 
such closing, suspension or refusal is r 
is not in consequence of an industrial 
dispute. It may perhaps be that the con- 
cept of ‘closure’ in the State Act is 
wider than what is commonly understood. 
by that expression but wë do not a> 
preciate how the circumstance’ that even 
a partial closure of a business is closure 
within the meaning of the State Act can 
assist the appeliant -in its contention that 
under the terms of the present -refer- 
ences, the’ Tribunals were entitled io 
enter into the question’ as to the: fact of 
the closure. In this connection: the pr2- 
visions of Section 82 of the State ` Act, 
to which Mr. Tarkumde appearing en 
behalf of the r2spondent 


provides that the State Government may 
make a reference to a Labour Court or 
the Industrial Court for a declaration 
whether any proposed strike, lockout, 
closure or stoppage will be illegal.. If 
ever it was the case of the appellant 
that there was.in fact no closure and 
there was really an illegal lockout, the 
reference would have been asked for and 
made not under Sec. 51 under which it 
was made, but under Section. 82. 
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drew: our ak- . 
tention, are very sgnificant. That section . 


. from the respondent in. 
Dess as and when occasion arises, 
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16. We are, therefore, of the. view 
that the, High Court was right in coming 
to the conclusion that the two Tribunals 
had no jurisdiction to go behind the re- 
ferences and inquire into the question 
whether the closure of business, which 
was in fact effected, was decided upon 
for reasons which were proper and justi- 


` fiable. The propriety of or justification 


for the closure of a ‘business, in fact 
and truly effected, cannot raise an in- 
dustrial dispute as contemplated by the 
State and Central Acts. 


17. It is unnecessary to consider the 
second question ‘as regards the payment 
of retrenchment compensation and we 
will, therefore, express no opinion as to 
whether the Tribunals had jurisdiction 
to go into that question. Happily, the 
parties. have arrived at a settlement on 
that question. under which, the respon- 
dent agrees to fix within a period of six 
months from today the retrenchment 
compensation payable to the -retrenched 
workers in accordance. with the provi- 
sions of Section 25-FFF of the Central 
Act, namely, the Industrial Disputes Act, 
1947, without the aid of the proviso to 
that section. After the retrenchment 
compensation is so. fixed, a copy of the 
decision fixing . the compensation pay- 
able to each of the workers will be sent 
by the- respondent to the appellant 
Union. The workers or their legal repre- 
sentatives, as the case may be, will then 
be entitled to receive the retrenchment 
compensation from .the respondent, 
which agrees to pay the same to them. 
The respondent will be entitled to set 
off the amounts of retrenchment com- 
pensation already paid to the , workers 
against the amounts found due to them 
under -this settlement.. On receiving the 
retrenchment compensation the workers 
concerned shall withdraw the applica- 
tions, if. any, filed by them for relief in 
that behalf. 


18. We would only like ` to add that 
the compensation which will be paid to 
the workers will be without . prejudice 
to their right, if any, to get employment 
the new busi- 


19. ‘The appeals are accordingly dis- 
missed but there will be no order as to 
costs, | 

ee Appeals dismissed. 
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P, N. BHAGWATI, R. S. PATHAK 
AND A. D. KOSHAL, JJ. 


Hussainara Khatoon and others, Peti- 
tioners v. Home Secretary, State of Bi- 
har, Patna, Respondents. 


Writ Petition No, 57 of 1979,*. Dj- 12-2- 


1979 and Order passed therein on 26-2- - 
1979 by P. N. Bhagwati and A. P. Sen, JJ. 


(A) Criminal P. C. (2 of 1974), Ss. 436, 
437 — Pretrial release — Should be 
granted, in appropriate cases, on perso- 
nal bond of .accused without sureties and 
without any monetary . obligation. 


. Even under the law as it stands today 
the courts must abandon the antiquated 
concept under which pretrial release is 
ordered only against bail with sureties, 
That concept is outdated and experience 
has shown that it has done more harm 
than good, The new insight into the sub- 
ject of pretrial release which has been 
developed in socially advanced countries 
and particularly the United States should 
now inform the decisions of our Courts 
in regard to pretrial release. If the 
Court is satisfied, after taking into ac- 
count, on the basis of information placed 
before it, that the accused has his roots 
in the community and is not likely to 
abscond it can safely release the accus- 
ed on his personal borid. To determine 
whether the accused has his roots in the 
community which would deter him from 
fleeing, the Court should take into ac- 
count the following factors concerning 
the accused: 

1. The length of his dee in the 
community, 

2. his employment status, history: and 
his financial condition, 

3. his family ties and relationships, 

d his reputation, charactér and mone- 
tary condition, 

5. his prior criminal record including 
any record or prior release on recogniz~ 
ance or on bail, 


6. the identity. of responsible mem- 
bers of the community who would vouch 
for his reliability. 

7. the nature of the offence ‘charged 
and the apparént probability of convic- 


*[Various orders are passed by the 
Hon’ble Supreme Court in W. P. No. 57 
of 1979. They .are serially published here. 
The final order will be published imme- 
diately after certified copy of the same 
is received by us.—Ed.] 
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tion and the likely sentence in eo far as 
these factors are relevant to the risk of 
non-appearance, and 

8. any other factors indicating the ties 
of the accused to the community of 
bearing on the risk of wilful failure to 
appear. 

Ifthe courtis satisfied ona considera- 
tion of the relevant factors that the ac- 
cused has his ties in the community and 
there is no substantial risk of non-ap-~ 
pearance, the accused may, as far as 
possible, be released on his personal 
bond. But even while releasing the ac- 
cused on personal bond it is necessary 
to caution the court that the amount of 
the bond which it fixes should not be 
based merely on the nature of the charge, 
The decision as regards the amount of 
the bond should be an individualised de- 
cision depending on the individual fi- 
nancial circumstances of the accused and 
the probability of his absconding. The 
amount of the bond should be determin- 
ed having regard to these relevant fac- 
tors and should not be fixed mechani- 
cally according to a schedule keyed to 
the nature of the charge. The enquiry 
into the solvency of the accused can 
become a source of great harassment to 
him and often result in denial of bail 
and deprivation of liberty and should 
not, therefore, be insisted upon as a con- 
dition of acceptance of the personal 
bond. (Para 4) 


Per Pathak, J.:— There is an urgent 
need for a clear provision enabling the 
release, im appropriate cases, of an un- 
dertrial prisoner on his bond without 
sureties and without any monetary obli- | 
gation. Undeniably, the thousands of 
undertrial prisoners lodged in Indian 
prisons today include many who are 
unable to secure their release before - 
trial because of their inability. to pro- 
duce sufficient financial guarantee for 
their appearance. -Where that is the only 
reason for their continued incarceration, 
there may be good ground for complain- 


ing. of invidious discrimination. (Para 11) 


. Anno: AIR Comm. Cr. P. C. (7th Edn), 
S. 436 N. 1, 5. 437 N, A 


(B). Constitution of India, Art. 21 — 
Speedy trial is part of fundamental right 
to life and liberty. 


Per Bhagwati and Koshal, JJ.i— A 
procedure prescribed by law for depriv- 
ing a person of his liberty cannot be 
‘reasonable, fair or just’ unless that pro- 
cedure. ensures‘ a speedy trial for deter- 
mination of the guilt’ of. such person, 
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No procedure which does not ensure a 
reasonably quick trial can be regard2d 
as ‘reasonable, fair or just’? and it would 
fall foul of Article 21. There can, ther2- 
fore, be no doubt that speedy trial, aad 
by speedy trial we mean reasonably ex- 
peditious trial, is an integral and essea- 
tial part of the fundamental right to ie 
and liberty enshrined in Art. 21. 
(Para 5) 
Anno: AIR Comm. Const, of India (Gd 
Edn.), Art. 21 N. 2, 
Cases Referred: Chronological Paras 


AIR 1978 SC 597: (1978) 2 SCR 621 


2, 5 
AIR 1978 SC 1594: (1978) 4 SCC 47: 1978 
Cri LJ 1703 8 


Mrs. K. Hingorani, for Petitioners; 
M/s. S. M. Jha, Advocate and P. P. Singh 
Advocate, for Respondents, 


BHAGWATI J. (for himself and pn 
behalf of Koshal J.):— This petition sor 
a writ of hakeas corpus discloses a 
shocking state of affairs in regard to ad- 
ministration of justice in the State of 
Bihar. An alarmingly large number of 
men and women, children including, ere 
behind prison bars for years awaiting 
trial in courts of law. The offences with 
which some of them are charged ere 
trivial, which, even if proved, would rot 
warrant punishment for more than a few 
months, perhaps for a year or two, and 
yet these unfortunate forgotten spezi- 
mens of humanity are in jail, deprived 
of their freedom, for periods ranging 
from three to Zen years without even as 
much as their trial having commenced. 
It is a crying shame on the judicial sys- 
tem which permits incarceration of m2n 
_ and women for such long periods of 
time without trial. We are shouting frem 
house tops about the protection and en- 
forcement of human rights. We are takk- 
ing passionately and eloquently abcut 
the maintenance and preservation of 
basic freedoms, But, are we not denying 
human rights to these nameless persons 
who are languishing in jails for years for 
offences which perhaps they might uli- 
mately be found not to have committed? 
Are we not withholding basic freedoms 
from these neglected and helpless hu- 
man beings who have been condemn:d 
to a life of imprisonment and degrada- 
tion for years on end? Are expeditio.s 
trial and freedom from detention not 
part of human rights and basic freedoms? 
Many of these unfortunate men and wo- 
men must not even be remembering 
when they entered the jail and for what 
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offence? They have over the years ceased 
to be human beings: they are mere tic- 
ket-numbers, It is high time that the 
public conscience is awakened and the 
Government as well as the judiciary 
begin to realise that in the dark cells of 
our prisons there are large number of 
men and women who are waiting pa- 
tiently, impatiently perhaps, but in vain, 
for justice — a commodity which is tra- 
gically beyond their reach and grasp. 
Law has become for them an instrument 
of imjustice and they are helpless and 
despairing victims of the callousness of 
the legal and judicial system. The time 
has come when the legal and judicial 
system has to be revamped and restruc- 
tured so that such injustices do . not 
occur and disfigure the fair and other- 
wise luminous face of our nascent demo- 


cracy. 


2. Though we issued notice to the 
State of Bihar two weeks ago, it is un- 
fortunate that on the 5th February, 1979 
no one has appeared on behalf of the 
State and we must, therefore, at this 
stage proceed on the basis that the alle- 
gations contained in the issues of the 
Indian Express dated 8th and 9th Janu- 
ary, 1979 which are incorporated in the 
writ petition are correct. The informa- 
tion contained in these newspaper cut- 
ings is most distressing and it is suffi- 
cient to stir the conscience and disturb 
the equanimity of any socially motivat- 
ed lawyer or Judge. Some of the under- 
trial prisoners whose names are given 
in the newspaper cuttings have been in 
jail for as many as 5, 7 or 9 years and 
a few of them, even more than 10 years, 
without their trial having begun. What 
faith can these lost souls have in the 
judicial system which denies them a 
bare trial for so many years and keeps 
them behind bars, not because they are 
guilty, but because they are too poor to 
afford bail and the courts have mo time 
to try them. It is a travesty of justice 


‘that many poor accused, ‘little Indians, 


are forced into long cellular servitude 
for little offences’ because the bail pro- 
cedure is beyond their meagre means 
and trials don’t commence and even if 
they do, they never conclude. There can 
be little doubt, after the dynamic inter- 
pretation placed by this Court on Arti- 
cle 21 in Maneka Gandhi v. Union of 
India, (1978) 2 SCR 621: (AIR 1978 SC 
597) that a procedure which keeps such 
large number of people behind bars 
without trial so long cannot possibly be 
regarded as reasonable, just or fair so 
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as to be in conformity with the require- 
ment of that Article. It is necessary, 
therefore, that the law as enacted by the 
Legislature and as administered by the 
courts must radically change its ap- 
proach to pretrial detention and ensure 
‘reasonable, just and- fair’ procedure 
which has creative connotation after 
Maneka Gandhi’s case (supra). 


3. Now, one reason why our legal 
and judicial system continually denies 
justice to the poor by keeping them: for 
long years in pretrial detention is our 
highly unsatisfactory bail system. It suf- 
fers from a property oriented approach 
which seems to proceed on the errone- 
ous assumption that risk of monetary 
loss is the only deterrent against fleeing 
from justice. The Code of Criminal Pro- 
cedure, even after its re-enactment, con- 


tinues to adopt the same antiquated ap- 


proach as the.earlier Code enacted to- 
wards the end of ‘the last century and 
where an accused is to be released on 
his personal bond, it insists that the 
‘ bond should contain a monetary obliga- 
tion requiring the accused to pay a sum 
of money in case he fails to appear at 
the trial, Moreover, as if this were not 
sufficient deterrent to the poor 
the courts mechanically and as a 
matter of course insist that the accused 
should produce sureties who will stand 
bail for him and these sureties must 
again establish their solvency to be able 
to pay up the amount of the bail im 
case the accused fails to appear to an- 
swer the charge. This system of bails 
operates very harshly against the poor 
and it is only the non-poor who are able 
to take advantage of it by getting them- 
selves released’ on bail. The poor find 
jt difficult to furnish bail even without 
sureties because very often the amount 
of the bail fixed by the courts is so un- 
realistically excessive that in a majority 
of cases the poor are unable ‘to satisfy 
the police or the Magistrate about their 
solvency for the amount of the bail and 
where the bail is with sureties, as is 
usually the case, it becomes an almost 
impossible task for the poor to find per- 
sons sufficiently solvent to stand as sure- 
ties. The result js that either they are 


fleeced by the police and revenue offi- 
cials or by touts and professional sure-. 


ties and sometimes they have even to 
incur debts for securing their release 
or, being unable to obtain release, they 
have to remain in jail until such time 
as the court is able to take up their 
eases for trial, leading to grave conse- 
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quences, namely, (1) though presumed 
innocent, they are subjected to psycho- 
logical and physical privations of jail 
life, (2) they are prevented from con- 
tributing to the preparation of their 
defence and (3) they lose their job, if 
they have one, and are deprived of an 
opportunity to work to support them- 
selves and their family members with 
the result that the burden of their de- 
tention almost invariably falls heavily 
on the innocent members of the family. 
It is here that the poor find our legal 
and judicial system oppressive and heav- 
ily weighed against them and a feel- 
ing of frustration and despair occurs 
upon them as they find that they are 
helplessly in a position of inequality with 
the non-poor. The Legal Aid Committee 
appointed by the Government of Guja- 
rat under the Chairmanship of one of 
us, Mr. Justice Bhagwati, emphasised 
this glaring inequality in the following 
words: ` = : 


“The bail system, as we see it admin- 
istered in the criminal courts today, is 
extremely unsatisfactory and needs dras- 


tic change. In the first place it is virtu- 


ally impossible to translate risk of non- 
appearance by the accused into precise 
monetary terms and even its basic pre- 
mise that risk of financial loss is meces- 
sary to prevent the accused from flee- 
ing is of doubtful validity. There are 
several considerations which deter an 
accused from running away from justice 
and risk of financial loss is only one of 
them and that too not a major one. The 
experience of enlightened Bail Projects 
in the United States such as Manhatten 
Bail Project and D.C. Bail Project shows 
that even without’ monetary bail it has 
been possible to secure the presence of 
the accused at the trial in quite a large 
number of cases. Moreover, the bail sys- 
tem causes discrimination against the 
poor since the poor would ‘not be able 
to furnish bail on account of their po- 
verty while the wealthier persons other- 
wise similarly situate would be able toa 
secure their freedom because they can 
afford to furnish bail, This discrimina- 
tion arises even if the amount of the 
bail as fixed by the Magistrate is ` not 
high, for a large majority of those who 
are brought before the Courts in crimi- 
nal cases are so poor that they ` would 
find it difficult to furnish bail even in ‘a 
small amount.” 


The Gujarat Committee also pointed out 
how the practice of fixing the amount 
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of bail with reference to the nature 3f 
the charge without taking into account 
relevant factors, such as the individual 
financial circumstances . of the accus2d 
and the probability of his fleeing b2- 
fore trial, is harsh and oppressive amd. 
discriminates against the poor: 

“The ‘discriminatory nature of the beil 
system becomes all the more acute by 
reason of the mechanical way in which 
it is customarily operated. It is 30 
doubt true that theoretically the Magi- 
trate has broad discretion in fixing tie 
amount of bail but in practice it seems 
that the amount of bail depends almcst 
always on the seriousness of the offence. 
It is fixed according to a schedule relat- 
ed to the nature of the charge. Little 
weight is given either to the probabilicy 
that the accused will attempt to flee b2- 
fore his trial or to his individual finan- 
cial circumstances, the very factors which 
seem most relevant if the purpose f 
bail is to assure the appéarance of the 
accused at the trial. The result of ignor- 
ing these factors and fixing the amowt 
of bail mechanically having regard on-y 
to the seriousness of the offence is <0 
discriminate against the poor who ace 
not in the same position as the rich as 
regards capacity to furnish bail, The 
Courts by ignoring the differntial capa- 
city of the rich and the poor to furnish 
bail and treating them equally -produze 
inequality between the rich and 
poor; the rich who is charged with the 
same offence in the same circumstanc2s 
is able to secure his release while ` the 
poor is unable to do so on account of 
his poverty. These are some of the major 
defects in the bail system as it is op2- 
rated today.” 


The same: anguish “was expressed by 
President Lyndon B. Johnson at the time 
of signing the Bail Reforms Act, 1966: 


“Today, we join to recognize a major 
development in our system of criminal 
justice: the reform of the bail system. 

This system has endured — archak, 
unjust and virtually unexamined — 
since the Judiciary Act of 1789. 

The principal purpose of bail is to em- 
sure that an accused person will return 
for trial if he is released after arrest. 


How is that purpose met under tke 
present system? -The defendant with 
means can afford to pay bail He cen 
afford to buy his freedom. But poorer de- 
fendant cannot pay the price. He lam- 
guishes in jail weeks, months and pez- 
haps even.years before trial, 
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He deos not stay in jail because he is 
guilty, 

He does not stay in jail because any 
sentence bas been passed. 

He does not stay in jail because he is 
any more likely to flee before trial. 

He stays in jail for one reason only — 
because he is poor...... e 
The bail system, as it operates today, is 
a source of great hardship to the poor 
and if we really want to eliminate the 
evil effects of poverty and assure a fair 
and just treatment to the poor in the 
administration of justice, it is impera- 
tive that the bail system should be thor- 
oughly reformed so that it should be 
possible for the poor, as easily as the 
rich, to obtain pretrial release without 
jeopardizing the interest of justice. 


4, It is high time that our Parliament 
realises that risk of monetary loss is not 
the only deterrent against fleeing from 
justice, but there are also other factors 
which act as equal deterrents against 
fleeing. Ours is a socialist republic with 
social justice as the signature tune of 
our Constitution and Parliament would 
do well to consider whether it would 
not be more consonant with the ethos of 
our Constitution that instead of risk of 
financial .loss, other relevant considera- 
tions such as family ties, roots in. the 
community, job security, membership of 
stable organisations etc., should be the 
determinative factors in grant of bail 
and the accused should in appropriate 


‘cases be released on his personal bond 


without monetary obligation, Of course 
it may be necessary in such a case to 
provide by an amendment of the penal 
law that if the accused wilfully fails to 
appear in compliance with the promise 
contained. in his personal bond, he shall 
be liable to penal action. But even umder 
the law as it stands today the courts 
must abandon the antiquated concept 
under which pretrial release is ordered 
only against bail with sureties. That con- 
cept is outdated and experience has 
shown that it has done more harm than 
good. The new insight into the subject 
of pretrial release which has been deve- 
loped in socially advanced countries and 
particularly the United States should 
now inform the decisions of our Courts 
in regard to pretrial release. If the Court 
is satisfied, after taking into account, on 
the basis of information. placed before 
it, that the accused has his roots in the 
community and is not likely to abscond 
it can safely release the accused on his 
personal bond, To determine whether 
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the accused has his roots in the com- 
munity which would deter him from 
fleeing, the Court should take into ac- 
count the following factors concerning 
the accused: 


1. the length of his residence in the 
community, 

2. his employment status, history and 
his financial condition, 

3. his family ties and relationships, 

4. his reputation, character and- mone- 
tary condition, 

5. his prior criminal record including 
any record or prior release on recogniz- 
ance or on bail, 

§. the identity of responsible mem- 
bers of the community who would vouch 
for his reliability. | 

7. the nature of the offence charged 
and the apparent probability of convic- 
tion and the likely sentence in so far as 
these factors are relevant to the risk of 
non-appearance, and 


8. any other factors indicating the 
ties of the accused to the community or 
bearing on the risk of wilful failure to 
appear. 


If the court is satisfied on a considera- 
tion of the relevant. factors that the ac- 
cused has his ties in the community and 
there is no substantial risk of non- 
appearance, the accused may, as far as 
possible, be released on his personal 
bond. Of course, if facts are brought to 
the notice of the court which go to 
show that having regard to the condition 
and background of the accused his pre- 
vious record and the nature and circum- 
stances of the offence, there may be a 
substantial risk of his non-appearance at 
the trial, as for example, where the ac- 
cused is a motorious bad character or a 
confirmed criminal or the offence is se- 
rious (these examples are only by way 
of illustration), the court may not re- 
lease the accused on his personal bond 
and may insist on bail with sureties. 
But in the majority of cases, considera- 
tions like family ties and relationship, 
roots in the community, employment 
status etc. may prevail with the 
in releasing the accused on his personal 
bond and particularly in cases where the 
offence is not grave and the accused is 
poor or belongs to a weaker section of 
the community, release on personal bond 
could, as far as possible, be preferred. 
But even while releasing the accused on 
personal bond it is necessary to caution 
the court that the amount of the bond 
which it fixes should not be based mere: 
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ly on the nature of the charge. The de- 
cision as regards the amount of the bond 
should be an individualised decision de- 
pending on the individual financial cir- 
cumstances of the accused and the pro- 
bability of his absconding. The amount 
of the bond should be determined hav- 
ing regard to these relevant factors and 
should not be fixed mechanically accord- 
ing to a schedule keyed to the nature 
of the charge. Otherwise, it would be 
difficult for the accused to secure his 
release even by executing a personal 
bond. Moreover, when the accused is re- 
leased on his personal bond, it would be 
very harsh and oppressive if he is re- 
quired to satisfy the court — and what 
we have said here in regard to the 
court must apply equally in relation to 
the police while granting bail — that he 
is solvent enough to pay the amount of 
the bond if he fails to appear at the trial 
and in. consequence the bond is forfeit- 
ed. The inquiry into the solvency of the 
accused can become a source of great 
harassment to him and often result in 
denial of bail and deprivation of liberty 
and should not, therefore, be insisted 
upon as a condition of acceptance of the 
personal bond. We have no doubt that 
if the system of bail, even under the ex- 
isting law, is administered in the man~- 
ner we have indicated in this judgment, 
it would go a long way towards reliev- 
ing hardship of the poor and help them 
to secure pretrial release from incarcera- 
tion. It is for this reason we have di- 
rected the under-trial prisoner whose 
names are given in the two issues of the 
Indian Express should be released forth- 
with on their personal bond. We should 
have ordinarily said that personal bond 
to be executed by them should be with 
monetary obligation, but we directed as 
an exceptional measure that there need 
be no monetary obligation in the per- 
sonal bond because we found that ail 
these persons have been in jail without 
trial for several years, and in some cases 
for offences for which the punishment 
would in all probability be less than the 
period of their detention and moreover, 
the order we were making was merely 
an interim order. The peculiar facts and 
cricumstances of the case dictated such 
an unusual course, 


5. There is also one other infirmity 
of the legal and judicial system which 
is responsible for this gross denial of 
justice to the under-trial prisoners and 
that is the notorious delay in disposal 
of cases, It is a sad reflection on the 
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legal and judicial system that the trial 
of an accused should not even com- 
mence for a long number of years. Even 
a delay of one year in the commence- 
ment of the trial is bad enough: how 
much worse could it be when the deley 
is as long as 3 or 5 or 7 or even 10 years. 
Speedy trial is of the essence of criminal 
justice and there can be no doubt that 
delay in trial by itself constitutes denial 
of justice, It is interesting to note that 
in the United States, speedy trial is one 
of the constitutionally guaranteed rights. 
The Sixth Amendment to the Constitu- 
tion provides that, 


“In all criminal prosecutions, the aż- 
cused shall enjoy the right to a speecy 
and public trial.” 

So also Article 3 of the European Com- 
vention. on Human Rights provides thet, 


“every one arrested or detained — 
shall be entitled to trial within a reasom- 
able time or fo release pending trial.” 


We think that even under our Constitu- 
tion, though speedy trial is not specifi- 
cally enumerated as a fundamental rett, 
it is implicit in the broad sweep ard 
content of Article 21 as interpreted by 
this Court in Maneka Gandhi v. Unien 
of India (AIR i978 SC 597). We hare 
held in that case that Article 21 com- 
fers a fundamental right on every per- 


son not to be deprived of his life op 
liberty except in accordance with the 
procedure prescribed by law and it is 


not enough to constitute compliance wizh 
the requirement of that Article that 
some semblance of a procedure shoud 


be prescribed by law, but that the pro-, 


cedure should be ‘reasonable, fair and 
just’. If a person is deprived of Kis 
liberty under a procedure which is not 
‘reasonable, fair or just’, such depriva- 
tion would be violative of his fundamen- 
tal right under Article 21 and he woud 
be entitled to enforce such fundamental 
right and secure his release. Now obvi- 
ously procedure prescribed by law for 
depriving a person of his liberty cannot 
be ‘reasonable, fair or just’? unless that 
procedure ensures a speedy trial for da- 
termination of the guilt of such person. 
No procedure which does not ensure a 
reasonably quick trial can be regarded 
as ‘reasonable, fair or just’? and it woud 
fall foul of Article 21. There can, ther- 
fore, be no doubt that speedy trial, and 
by speedy trial we mean reasonably er- 
peditious trial, is an imtegral and essen- 
tial part of the fundamental right to life 
and liberty enshrined in Article 21, The 
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question which would, however, arise is 
as to what would be the consequence if 
a person accused of an offence is denied 
speedy trial and is sought to be depriv- 
ed of his liberty by imprisonment as a 
result of a long delayed trial in violation 
of his fundamental right under Art. 21. 
Would he be entitled to be released un- 
conditionally freed from the charge le- 
velled against him on the ground that 
trying him after an unduly long period 
of time and convicting him after such 
trial would constitute violation of his 
fundamental right under Article 21? 
That is a question we shall have to con- 
sider when we hear the writ petition on 
merits on the adjourned date. But one 
thing is certain amd we cannot impress 
it too strongly on the State Government 
that it is high time that the State Gov- 
ernment realised its responsibility to 
the people in the matter of administra- 
tion of justice and set up more courts 
for the trial of cases. We may point out 
that it would not be enough merely to 
establish more courts but the State Gov- 
ernment would also have to man them 
by competent Judges and whatever is 
necessary for the purpose of recruiting 
competent Judges, such as improving 
their conditions of service, would have 
to be done by the State Government, if 
they want to improve the system of ad- 
ministration of justice and make it an 
effective instrument for reaching justice 
to the large masses of people for whom 


justice is today a meamingless and 
empty word, 
6. These are the reasons for which 


we made our order dated 5th February, 
1979. We shall now proceed to hear the 
writ petition on 19th February, 1979. 


PATHAK, J.:— 7%. It is indisputable 
that am unnecessarily prolonged deten- 
tion in prison of  under-trials before 
being brought to trial is an affront to 
all civilized norms of human liberty. 
Any meaningful concept of individual 
liberty which forms the bedrock of a 
civilized legal system must view with 
distress patently long periods of im- 
prisonment before persons awaiting trial 
can receive the attention of the admin- 
istration of justice. The primary 
principle of criminal law is that im- 
prisonment may follow a judgment of 
guilt. But should not precede it, But 
there is another principle which makes 
it desirable to ensure that the accused 
is present to receive his sentence im the 
event of being found guilty. Now, the 
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Code of Criminali Eemere both the 
old Code and the new, include provi- 
sion for the release of a person on bail 
or on the execution of a: bond without 
sureties for his appearance. Nonethe- 
less, as appears prima facie from the 
record before us, a large number of per- 
sons whose names, find mention im 
copies of the Indian Express of Jan. 8 
and 9, 1979, have been in prison for 
long years without even being brought 
to trial. Although sufficient opportu- 


nity was given to the State of Bihar to 


meet the allegations made, it is un- 
fortunate that no one has appeared on 
behalf of the State. In view of the im- 
portance of the questions arising on the 
habeas corpus petition, we have provid- 


ed further opportunity ‘to the State to 


appear and accordingly have posted the 


petition for final hearing on February 


19, 1979. But at the same time we see 


no reason why interim relief should be 


denied to these under-trials. After care- 
fully considering what has been said in 
respect of each individual under-trial, 


we have considered it appropriate, in . 
the 
order of February 5, 1979 directing the 


the interests of justice, to make 
release of the persons mentioned in that 
order on their exécuting a personal 
bond. The order is somewhat unusual 
- in that it directs’ that the personal bond 


to be taken in‘ each case should mot be 
- The: 
condition has been included as an ex- 
ceptional measure, under the persuasive. 


based .on any monetary obligation. 


, pressure of the particular facts and cir- 
cumstances of the case: 


8. In regard to the exercise of the 
judicial power to release .a prisoner 
awaiting trial on bail or on the execu- 
tion of a personal bond without sure- 
ties for his appearance, [ have to say 
this briefly. There is. an amplitude of 
_ power in this regard. within the exist~ 
ing provisions of the Code of Criminal 
Procedure and it is for the Courts to 
fully acquaint themselves with 
nature and extent of their discretion in 
exercising it. I think it is no longer 
possible to countenance a mechanical 
exercise of the power. 
the amount of security required or the 
monetary obligation demanded in 4 


bond is a. matter calling for the care- 


ful consideration of several factors, The 


entire object being only to ensure that’ 


the under-trial does not flee or hide bim- 
self from trial, all the relevant con- 
siderations which enter into-the deter- 
mination of that question must be taken 
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into account.(1) A synoptic impression 
of what the considerations could be 
may be drawn from the following pro- 
vision in the United States Bail Reform 
Act of 1966: 

"In determining which amdoas of: 
releases will reasonably assure appear- 


. ance, the judicial officer shall, on the 


basis of available information, take into 
circumstances 
of the offence charged, the weight of 
the evidence against the accused, the 
accused's family ties, employment, 
financial resources, character and mental 
condition, the length of his residence in 
the community, his record of convic- 
tions, and his record: of appearance at 
court proceedings or of flight to avoid 
prosecution or failure to appear at 
court proceedings.” (2) i 

These are considerations which should 
be kept in mind when determining - the 
amount. of the security or monetary ob- 
ligation. Perhaps, if this is done the 
abuses attendant on the prevailing 
system of pre-trial release in India 
could be avoided or, in any event, 
greatly reduced. See Moti Ram v. State 
of Madhya Pradesh, (1978) 4 SCC di ` 
(AIR 1978 SC 1594). 


9. I consider it desirable to refrain 
from making any final comment or ob- 
servation on the legality and propriety 
of the continued detention of the under- 
trial prisoners whether on the ground 
of infringement of Article-21 of the 
Constitution or on other grounds. That, 
I think, should await the final determi- 
nation of. the habeas corpus petition. 


19. These are the reasons which have 
influenced me in making the onder dated 
February 6, 19779. 


LL " While ‘concluding, it seems de- 
sirable to draw attention to the absence 
of an explicit provision in the Code of 
Criminal Procedure enabling the re- 
lease, in appropriate cases, of an under- 
trial prisoner on his bond without sure- 
ties and without any monetary obliga- 
tion. There is urgent need for a clear 
provision. Undeniabiy, the thousands 
of under-trial prisoners lodged in Indian 
prisons today include many who are 
unable. to secure their release before 
trial . because of their inability to pro- 
duce sufficient. financial guarantee for 
their appearance. Where.that is the 
only reason. for their continued in- 


J. Section 440. Code of Criminal Proce- 
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carceration, there may be good ground 
for complaining of invidious discrimina- 
tion, The more so under .a consti-u- 
tional system which promises sođal 
equality and social justice to all of its 
citizens. The deprivation of liberty Żor 
the reason of financial poverty only is 


an. incongruous element in a society 
asplring to the achievement of these 
constitutional ` objectives. There are 


sufficient guarantees for appearance in 
the host of considerations to which ze- 
ference has been made earlier and, it 
seems to me, our law-makers world 
take an important step in defence of 
individual liberty if appropriate provi- 
sion was made in the statute for nan- 
financial releases. 


ORDER (Dated Feb, 26, 1979 by P. N. 
Bhagwati and A. P. Sen, JJ.):— 12. 
The Government of Bihar has l- 
ed before us a note containing fhe 
proposed clarification of paragraph 2 {e) 
of the Government Order dated 
February, 1979, pursuant to the sugges- 
tion made by us in our order dated 1¢th 
February, 1979. This clarification stazes 
in paragraph one that where the pol.ce 
investigation’ in a case has been deley- 
ed by over two years, the Superinten- 
dent of Police will see to it that the in- 
vestigation Ae completed expeditiously 
and final report or charge-sheet is stb- 
mitted by the police as quickly as pos- 
sible and the responsibility to eng re 
this has been laid ‘personally on ‘fhe 
Superintendent of Police. -We are glad 
to note that the State Government Las 
responded to cur suggestion but we ere 
not at all sure whether it is enough 
merely to provide that the investigation 
would be completed expeditiously and 
the final report or charge-sheet sib- 
mitted as quickly as possible. We ere 
of the view that a reasonable time limit 
should be set by the State Government 
within which these steps should be 
taken, so that mo further delay is ec- 
casioned in the submission of (he final 
report or charge-sheet. We fail: to see 
how any police investigation can tske 
so long as two years and if police >n- 
vestigation camnot be completed within 


two years, then there must be some- 
thing radically wrong with the polce 
force in the State of Bihar. It appears 


that there are a number of cases where 
police investigation has not been con- 
pleted for over two years and perscns 


have been-in jail as under-trial prisoners 
for long periods, This is a shocking 
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state of affairs so far as the administra- 
tion of law and order is concerned. We 
would, therefore, suggest that in those 


cases where police investigation " has 
been delayed by over two years, the 
final report or charge-sheet must be 


submitted by the police within a fur- 
ther period of three months and if that 


is not done, the State Government 
might well withdraw such cases, þe- 
cause if after a period of over two 


years plus an additional period of three 
months, the police is not able to file a 
charge-sheet, one can reasonably assume 
that there is mo case against the arrest- 
ed persons. ' 


13. The Government of Bihar has 
also filed a counter-affidavit made by 
Mr. Mrinmaya Choudhury, Assistant 


Inspector General of Prisons (1), Bihar 
setting out the particulars in regard to 
18 under-trial prisoners who have been 
ordered to be released by us on their 
personal bond. The particulars given 
in this counter-affidavti make very dis- 
tressing reading. It appears from this 
counter-affidavit that there are quite 4 
few women prisoners who are in jail 
without even being accused of any 
offence, merely because they happen to 
be victims of an offence or they are re- 
quired for the purpose of giving evi- 
dence or they: are in “protective cus- 
The expression ‘protective cus- 
tody’ is a euphemism calculated to cis- 
guise what is really and in truth ‘nothing 
but imprisonment. It is an expression 
intended to appease the conscience, {ft 
cannot be gainsaid that women who 
have been kept in jail under the guise 
of ‘protective custody’ have suffered in- 
voluntary deprivation of liberty for 
long periods without any fault on their 
‘part. We may point out that this so- 
called ‘protective custody’ is nothing 
short of a blatant violation of personal 
liberty guaranteed under Article 21 ol 
the Constitution, because we are not 
aware of any provision of law under 
which a woman can be kept in jarl by 
way of ‘protective custody’ or merely 
because she is required for the purpose 
of giving evidence. The Government in 
a social welfare ‘State must set up 
rescue and welfare homes for the pur- 
pose of taking care of women an 
children who have nowhere else to go 
and who are otherwise uncared for by 
the society. It is the duty of Govern- 
ment to protect women and children 
who are homeless or destitute and it is 


surprising that the Government of Bihar 
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should have come forward with the ex- 
planation that they were constrained to 
keep women in “protective custody” in 
jail because a welfare home maintained 
by the State was shut down. We direct 
that all women and children who are 
in the jails in the State of Bihar under 
‘protective custody’ or who are in jail 
because their presence js required for 
giving evidence or who are victims of 
offence should be released and taken 
forthwith to welfare homes or rescue 
homes and should be kept there and 
properly looked after. 


14. We also find from the counter- 
affidavit that Bhola Mahto was in jail 
from 28rd November, 1968 until 16th 
February, 1979 when he was released 
on his personal bond pursuant to the 
directions given by us by our order 
dated 5th February, 1979. He is accused 
in a case under Sections 363 and 368 of 
the Indian Penal Code and he was com- 
mitted to the Court of Session on 13th 
September, 1972 but his sessions trial 
has not yet commenced, It is amazing 
that a sessions trial of a person com- 
mitted to the Court of Session as far 
back as 13th September, 1972 should 
not have even commenced for about 
seven years. We direct that the Ses- 
sions Judge, Patna should forward to 
this Court through the High Court of 
Patna an explanation as to why the 
sessions trial of Bhola Mahto has mot 
yet commenced. This is also a matter 
to which we would invite the attention 
of the High Court of Patna. The same 
may be said also of Ram Sagar Mistry 
who was admitted in jail on 28th March, 
1971 and committed to the Court of Ses- 
Sion on 28th June, 1972 on a charge 
under Section 395 of the Indian Penal 
Code but whose trial has not yet com- 
menced before the Court of Session 
though a period of more than six years 
has elapsed since the date of his com- 
mitment and a period of eight years 
since the date of his imprisonment, 


15. The counter-affidavit shows that 
Babloo Rai who is reported to be a 
Naxalite is in jail since 15th May, 1975. 
He is alleged to be involved in five 
cases which are set out in the counter- 
affidavit, So far as he is concerned, it 
will be open to him to make an appli- 
cation to the Magistrate before whom 
he is produced, for being released on 
bail or on his personal bond and the 
Magistrate will deal with his applica- 
tion in accordance with the broad guide~ 
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lines laid down by us in our judgment 
dated 12th February, 1979. 

16. We are not at all sure on read~ 
ing the counter-affidavit whether the 
under-trial prisoners whose particulars 
are given there, are being produced 
periodically before the Magistrate as re- 
quired by the proviso to Section 167 (2) 
of the Code of Criminal Procedure, 1973. 
We should like to know from the Gov- 
ernment in a proper affidavit to De 
filed before us on or before 3rd March, 
1979 whether these under-trial prisoners 
were periodically produced before the 
Magistrate in compliance with the re- 
quirement of the proviso to S. 167 (2). 
The proviso to Section 167 (2) says that 
the Magistrate may axthorise the deten~ 
tion of the accused person beyond the 
period of 15 days ifhe is satisfied that 
adequate grounds exist òr doing so, 
We hope and trust that in these cases 
the Magistrates concerned did not act 
mechanically but applied their mind 
and satisfied themselves that adequate 
grounds existed for remanding these 
persons to judicial custody from time 
to time over a period varying from two 
to ten years, though we fail to see how 
the Magistrates could possibly have 
been satisfied about the existence of 
adequate grounds for remanding these 
persons to judicial custody for such long 
periods of time ranging from two to 
ten years for the purpose of police in~ 
vestigation. This is also a matter which 
we would like the High Court of Patna 
to consider after making a detailed in~- 


guiry. 


17. The Government of Bihar has 
also filed before us a list giving parti- 
culars of the under-trial prisoners who 
are confined in 17 jails in Bihar for 
more than 18 months as on ist Feb. 
1979. The chart shows that there are 
under-trial prisoners confined in these 
jails for long periods of time and some~ 
times €ven exceeding the maximum 
punishment which could be awarded to 
them even if they are found guilty of 
the offences charged against them. To 
take an example, we find at Item 30 one 
Lambodar Gorain has been jn Ranchi 
Jail since 18th June, 1970 for an offence 
under Section 25 of the Arms Act for 
which the maximum punishment is two 
years, with the result that he has been 
in jail as an under-trial prisoner for 
8} years for an offence for which even 
if convicted, he could not have been 
awarded more than two years’ imprison- 
ment, There are many such cases in 
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the chart, but it is not possible o 
identify them easily from the chart be- 
cause the chart contains a large number 
of names of under-trial prisoners. We 
would, therefore, direct the Government 
of Bihar to submit to us on or before 
erd March, 1979 a revised chart show- 
ing yearwise break-up of the particulars 
ef the umder-trial prisoners in these 
jails after dividing them broadly inco 
two categories, one of minor offences 
and the other, of major offences. 


18. Our attention has also been 
drawn to Section 468 of the Code of 
Criminal Procedure 1973 which in suz- 
section (1) provides that except as other~ 
wise provided elsewhere in the Coce, 
no court shall take cognizance of an 
offence of the category specified in suz- 
section (2) after the expiry of the period 
of limitation and under sub-section CG 
the period of limitation provided is six 
months, if the offence is punishable wich 
fine only, one year if the offence is 
punishable with imprisonment for a 
term not exceeding one year and thr2e 
years if the offence is punishable wich 
imprisonment for a term exceeding ore 
year but not exceeding three years. It 
would, therefore, be seen that the under- 
trial prisoners against whom charges: 
sheets have not been filed by the police 
within the period of limitation provided 
in sub-section (2) of Section 468 cannot 
be proceeded against at all and they 
would be entitled to be released forth- 
with, as their further detention wou_d 
be unlawful and in violation of ther 
fundamental right under Article Z. 
We, therefore, direct the Government 


of Bihar to scrutinise the cases of under- ' 


trial prisoners charged with offences 
which are punishable with fine only or 
punishable with imprisonment for a 
term not exceeding one year or punish- 
able with imprisonment for a term ez- 
ceeding one year but not. exceeding 
three years and release such of them 
who are not liable to be proceeded 
against by reason of the period of limi- 
tation having expired. This direction 
shall be carried out by the Government 
of Bihar within a period of six weeks 
from today and compliance reports com- 
taining particulars shall be submitted 
to this Court, first at the end of four 
weeks and then at the end of the next 
two weeks, 


19. We also find from Sec. 167 (5) of 
the Code of Criminal Procedure, 19°73 
that if in any case triable by a Magis- 
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trate as a summons case, the investiga-.- 
tion is not concluded within a period of 
six months from the date on which the 
accused was arrested, the Magistrate 
shall make an order stopping further 
investigation into the offence, unless the 
officer making the investigation satisfies 
the Magistrate that for special reasons 
and in the interest of justice the con- 
tinuation of the investigation beyond 
the period of six months is necessary. 
We are not at all sure whether this pro- 
vision has been complied with, because 
there are quite a few cases where the 
offences charged against the under-trial 
prisoners are triable as summons cases 
and yet they are languishing in jail for 
along number of years far exceeding 


six months. We, therefore, direct the 
Government of Bihar to inquire into 
these cases and where it is found that 


the investigation has been going on for 
a period of more than six months with- 
out satisfying the Magistrate that for 
special reasons and in the interest of 
justice the continuation of the investiga- 
fion beyond the period of six months is 
nécessary, the Government of Bihar will 
release the under-trial’ prisoners, unless 
the mecessary orders of the Magistrate 
are obtained within a period of one 
month from today. We would also re- 
quest the High Court to look into this 
matter and satisfy itself whether the 
Magistrates in Bihar have been comply- 
ing with the provisions of S. 167 (5). 
20. We adjourn the hearing of the 
Writ Petition to 5th March, 1979 and 
on that date, we shall proceed to hear 
and dispose of the Writ Petition on 
merits on the various questions arising 
for determination. 
Ordered accordingly. 
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(A) Constitution of India, Art. 21 — 
Under-trial prisoners — Detention in 
jail for period longer than what they 
would have been sentenced if convicted 
is illegal as being in violation of Art. 21. 


DW/DW/B893/79/KSB 
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Where under-trial prisoners have been 
in jail for: periods longer thaw the maxi- 
mum term for which they would have 
been sentenced, if convicted, their de- 
tention in jail is totally unjustified and 
in violation of the fundamental right to 


personal liberty under Art. 21 of - the 
Constitution. Their detention in jail 
being illegal they should be released 
forthwith ` (Para 5) 


‘Dicta:— “It is indeed difficult for us 
to understand how the State Govern- 
ment could possibly remain oblivious to 
the continued incarceration of these 
under-trial prisoners for years without 
even their trial having commenced. The 
judiciary in the State of Bihar also can- 
not escape its share of blame because it 
could not have been unaware of the fact 
that thousands of under-trial prisoners 
are languishing in Jail awaiting trial 
which never seems to commence. We 
fail to see how the continued detention 
of these under-trial prisoners mentioned 
in the list of Mrs. Hingorani .can be 
justified when we find that they have 
already been in jail for a period longer 
than what they would- have been 
sentenced to suffer, if convicted.” 

_ (Para. 5) 

Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 21, N. 2, 4. 


(B) Constitution of India, Arts, 21 
and 39-A — Free legal service to in- 


deent and poor accused — Implicit in 


guarantee under Art. 21 — Also em- 
phasised in Art. 39-A as a directive 
principle. (Criminal P. C. (2 of 1574), 
S. 304). a 


When Article 21 provides that no per- 
son shall be deprived of his life or 
liberty except in accordance with the 
procedure established by law, it is not 
enough that .there should be some 
semblance of procedure provided by 
law, but the procedure under which a 
person may be- deprived of his life or 
liberty should be ‘reasonable, fair and 
just’, Now, a procedure which does not 
make available legal services to an ac- 
cused person who is too poor to afford 
a lawyer and who -would, therefore, 
have to go through the trial without 
legal assistance, cannot possibly be re- 
garded as ‘reasonable, fair and just’. It 
is an essential ingredient of reasonable, 
fair and just procedure to a prisoner 
' who is to seek his liberation through 
the court’s process that he should have 
legal services available to him. AIR 
1978 SC 597 and AIR 1978 SC 1548, Rel. 
on. (Para 6) 
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Article 39-A of the Constitution, also 
emphasises that free legal service is an 
unalienable element of ‘reasonable, fair 
and just’ procedure for without it a per- 
son suffering from economic or other 
disabilities would be deprived of the 
opportunity for securing justice. The 
right to free legal services is, therefore, 
clearly an essential ingredient of 
‘reasonable, fair and just’ procedure for 
a person accused of an offence and it 
must be held implicit in the guarantee 
of Article 21. This is a constitutional 
right of every accused person who is 
unable to engage a lawyer and secure 


legal services on account of _ reasons 
such as poverty, indigence or incom- 
municado situation and the State is 


under a mandate to provide a lawyer to 
an accused person if the circumstances 
of the case and the needs of justice so 
required, provided of course the accused | 
person does not object to the provision 
of such lawyer. (Para 7) 


Anno: AIR Comm. Const. of India 
(2nd Edn.), Art. 21 N. 2, 4. 


(C) Criminal P. C. (2 of 1974), s. 309 
—— Desirability of expeditious trial em- 
phasised, 


It is, absolutely essential that persons 
accused of offences should be speedily 


tried,.so that in cases where bail, in 


proper exercise of discretion, is refused, 
the accused persons have not to remain 
in jail longer than is absolutely neces- 
sary. Since. in the instant case there 
are several under-trial prisoners who 
have been in jail for periods. longer 
than half the maximum term of im- 
prisonment for which they could, if 
convicted, be sentenced, the High Court 
directed that on the next remand .dates 
when they are produced before the 
Magistrates or the Sessions Courts, the 
State Government should provide them 


a lawyer at its own cost for the pur- 


pose of making an application for bail 
and opposing remand provided that 
no objection is raised to such lawyer 
on their behalf and -if any application 
for bail is made, the Magistrate or the 
Sessions Courts, as the case may be, 
should dispose of the same in accord- 
ance with the broad guidelines indicat- 
ed in our judgment dated 12th Febru- 
1979. (Para 8) 

Anno: AIR Comm. Cr. P, C., (7th 
Edn.), S. 309 N. 2. 

(D) Constitution of India, Art. 32 — 
Powers of Supreme Court to enforce 
fundamental right of accused te speedy, 
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Hussainatra Khatoon v. State of 
trial and to give necessary directions 
to State. ; 


The State cannot avoid its constita- 
tional obligation to provide speedy trial 
to the accused: by pleading financial er 
administrative inability. The State is 
under a constitutional mandate to ea- 
sure speedy trial and whatever is 
necessary for this purpose has to be 
done by the State, Dis also the consti- 
tutional obligation of the Supreme 
Court, as the guardian of the funda- 
mental rights of the people, as a senti- 
nel on the qui vive, to enforce the 
fundamental right of the accused o 
speedy trial by issuing the necessary 
directions to the State which may in- 
clude taking cof positive action, such 
as. augmenting and strengthening the 
investigative machinery, setting up new 
courts, building new court houses, pre- 
viding more staff and equipment <o 
the courts, appointment of additional 


Judges and other measures calculated 
to ensure speedy trial. (Para 1) 
The powers of Supreme Court .n 


protection of the constitutional righcs 
are of the widest amplitude and there 
is no reason why this Court should 
not adopt activist approach similar 
courts in America and, issue to the 
State directions. which may involve 
taking of positive action with a view 
to securing enforcement of the funda- 
mental right te speedy trial. But m 
order to enable the Court to discharge 
this constitutional obligation, it is ne- 
cessary that the court should have the 
requisite information bearing’ on tke. 
problem, American case law Ref, 

| (Para 18) 
Anno: AIR Comm. Const, of Inda 
(2nd- Edn.) Art. 32 N. 2, 
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Mrs. K. Hingorani, Advocate, for Pe- 
titioners; Mr. U. P. Singh, Advocate, 
for Respondent. 


BHAGWATI, J.:— This writ petition 
again comes up for hearing before us 
pursuant to the directions given by us 
on 26th February, 1979 and today three 
additional counter-affidavits have. been 
filed on behalf of the respondents: one 
by Mrinmaya Choudhri, Assistant In- 
spector General of Prisons; the other by 
Bageshwari Prasad Pande, Superinten- 
dent of the Patna Central Jail and the 
third by Pradip Kumar Ganguly, Super- 
intendent of the Muzaffarpur. Central 
Jail, Mrinmaya Choudhri has in his affi- 
davit given particulars of the under-trial 
prisoners in 48 jails in the State of Bihar 
in addition to the particulars of the 
under-trial prisoners in 17 jails already 
submitted on 26th February, 1979. We 
directed the State of Bihar by our order 
dated 26th February, 1979* to file a re- 
vised chart showing a yearwise break- 
up of the under-trial prisoners after mak- 
ing a division into two broad categories 
viz. minor offences and major offences 
but this direction has not yet been car- 
ried out by the State of Bihar: Mrin- 
maya Choudhri has, however, assured 
us in his affidavit that several steps re- 
garding the different directions given 
by the court are being promptly imple- 
mented: but due to shortage of time it 
has not been possible to complete the 
same by 3rd March, 1979. We direct that 
the State of Bihar will file within three 
weeks from today a revised chart in re- 
gard to the under-trial prisoners in all 
the 65 jails in a mamner which would 
clearly show yearwise as to what is the 


. date from which each of them is in jail 


after making a broad* division into two 
categories of minor ‘offences and major 
offences. We are glad to note that so 
far as women under ‘protective custody’ 
are concerned, the State has assured us 
in the affidavit of Mrinmaya Choudhri 
that necessary steps for transferring wo- 
men under ‘protective custody’ in jails 
to the institutions run by the welfare 
department have been taken and direc- 
tions to that effect are issued by the 
Government. We hope and trust that 


this direction given by us in our earlier 
order dated 26th February, 1979 will be 
carried out by Government and compli- 
ance report submitted to us within the 
prescribed. time. : 


*Reported in AIR 1979 SC 1360 
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2. Though we directed the State of 
Bihar by our order dated 26th February, 
1979 to intimate to the court by a pro- 
per affidavit to be filed on or before 3rd 
March, 1979 whether the under-trial pri- 
soners whose particulars were given in 
the counter~affidavit filed on 26th Feb- 
ruary, 1979 were periodically produced 
before the Magistrates in compliance 
with the proviso to Section 167 (2), we 
find that the only averment made by 
Bageshwari Pd. Pande in his affidavit in 
response to this direction is that peti- 
tioners Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9 and 
17 confined in the Patna Central Jail 
prior to their release were regularly 
produced before the courts ‘as and when 


required by the courts’, This averment. 


does not at all constitute compliance 
with the direction given by us. We 
would like to know from the State of 
Bihar in a proper affidavit to be filed 
within two weeks from today whether 
the under-trial prisoners who were - di- 
rected to be released by us on their per= 
sonal bond were periodically produced 
before the Magistrate in compliance 
with the requirement of the proviso to 
Section 167 (2). We would suggest that 
the State should furnish to this Court 
the dates on which these under-trial pri- 
soners were remanded to judicial cus- 
tody from time to time by the Magis- 
trates, so that we can satisfy ourselves 
that the requirement of the proviso was 
complied with. 

3. We also find an averment in the 
affidavit of Pradeep Kumar Ganguly 
that petitioners Nos. 10, 11, 12, 18, 15, 
16 and 18 who were previously confined 
in the Muzaffarpur Central Jail prior to 
their release were regularly produced 
before the Court ‘as and when required 
by the courts’. This averment, as we 
have pointed out, is wholly unsatisfac- 
tory and it does not inform the Court 
as to what were the dates on which 
these under-trial prisoners were remand~ 
ed from time to time by the Magistrates, 
It is only if these particulars are fur» 
nished to us that we can satisfy our- 
selves in regard to compliance with the 
requirement of the proviso to S. 167 (2) 
and we would, therefore, direct the 
State of Bihar to furnish these particu- 
lars to us in an affidavit to be filed with- 
in two weeks from today, 


A We should also like to have the 
particulars in regard to the dates on 
which remand orders were made from 
time to time by the Magistrates in regard 
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to under-trial prisoners at items Nos. 4 
to 8, 13, 21, 22, 24, 28, 29, 30, 43, 56, 69, 
71, 72, 79, 85, 92, 96, 97, 101, 129, 133, 
136 to 142, 165 to 167, 170 to 174, 177, 
191, 199, 210 and 236 in the list of under- 
trial prisoners in Ranchi Central Jail 
submitted on behalf of the respondents., 
These under-trial prisoners have been 
in jail for a period of over six to seven 
years and we would like to satisfy our~ 
selves that the requirement of the pro- 
viso to Section 167 (2) was complied 
with in their case. The affidavit giving 
these particulars should be filed by the 
state Government within three weeks 
from today. There are quite a large num-~ 
ber of under-trial prisoners who are 
languishing in jail for long periods of 
time and it is not possible for us to 
examine the individual cases of these 
under~trial prisoners for the purpose of 
satisfying ourselves im regard to com- 
pliance with the proviso to Sec. 167 (2), 
but we would request the High Court 
of Patna to pick out a few names from 
the lists of under-trial prisoners which 
have been filed before us by the State 
of Bihar on 26th February, 1979 and 
5th March, 1979 and satisfy itself whe- 
ther these under-trial prisoners have been 
periodically remanded from time to time 
by the Magistrates as required by the 
proviso to Section 167 (2). We would 
direct the State of Bihar to furnish 
copies of these lists of under-trial pri- 
soners to the Chief Justice of the Patna 
High Court within ten days from today. 


5. We find from the lists of under- 
‘trial prisoners filed before us on behalf 
of the State of Bihar that the under-trial 
prisoners whose names are set out in 
the chart filed by Mrs. Hingorani today 
have been in -jail for periods longer 
than the maximum term for which they 
could have been sentenced, if convicted. 
This discloses a shocking state of affairs 
and betrays complete lack of concern 
for human values. It exposes the cal- 
lousness of our legal and judicial sys- 
tem which can remain unmoved by such 
enormous misery and suffering result- 
ing from totally unjustified deprivation 
of personal liberty. It is indeed difficult 
for us to understand how the State Gov- 
ernment could possibly remain oblivious 
to the continued incarceration of these 
under-trial prisoners for years without 
even their trial having commenced. The 
judiciary in the State of Bihar also 
cannot escape its share of blame because 
it would not have been unaware of the 
fact that thousands of under-trial pri- 
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soners are languishing in jail awaiting 
trial which never seems to commenc. 
We fail to see how the continued detem- 
tion of these under-trial prisoners mem- 
tioned in the list of Mrs. Hingorani cen 
be justified when we find that they have 
already been in jail for a period longer 
than what they would have been sen- 
tenced to suffer, if convicted. They have 
in fact some jail term to their credzt. 
We, therefore, direct that these unde-< 
trial prisoners whose names and parfi- 
culars are given in the list filed by Mis. 
Hingoranj should be released forthwish 
as continuance of their detention is 
clearly illegal and in violation of their 
fundamental right under Article 21 of 
the Constitution. 


6. Then there are several under-trial 
prisoners who are charged with offences 
which are bailable but who are still in 
jail presumably because no application 
for bail has been made on their behelf 
or being too poor they are unable to 
furnish bail. It is not uncommon to fiad 
that under-trial prisoners who are pro- 
duced before the Magistrates are wn- 
aware of their right to obtain release on 
bail and on account of their poverty, 
they are unable to engage a lawyer w30 
would apprise them of their right to 
apply for bail and help them to secure 
release on bail by making a proper a2- 
plication to the Magistrate in that be- 
half. Sometimes the Magistrates also re~ 
fuse to release the under-trial prisoners 
produced before them on their persoral 
bond but insist on monetary bail with 
sureties, which by reason of their po- 
verty the under-trial prisoners are un- 
able to furnish and which, therefore, 
effectively shuts out for them any pcs- 
sibility of release from pretrial deten- 
tion. This unfortunate situation cr-es 
aloud for introduction of an adequete 
and comprehensive legal service pro- 
gramme, but so far, these cries do rot 
seem to have rëvoke amy response. We 
do not think it is possible to reach tne 
benefits of the legal process to the poar, 
to protect them against injustice and to 
secure to them their constitutional and 
statutory rights unless there is a nation- 
wide legal service programme to provide 
free legal services to them. It is mcw 
well settled, as a result of the decision 
of this Court in Maneka Gandhi v, Union 
of India, (1978) 1 SCC 248: (AIR 1978 
SC 597) that when Article 21 provides 
that no person shall be deprived of his 
life or liberty except in accordance wizh 
the procedure established by law, it is 
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not enough that there should be some 
semblance of procedure provided by law, 
but the procedure under which a person 
may be deprived of his life or liberty 
should be ‘reasonable, fair and just’. 
Now, a procedure which does not make 
available legal services to an accused 
person who is too poor to afford a law- 
yer and who would, therefore, have to 
go through the trial without legal assist- 
ance, cannot possibly be regarded as 
‘reasonable, fair and just’. It is an es- 
‘sential ingredient of reasonable, fair and 
just procedure to a prisoner who is 
to seek his liberation through the court’s 
process that he should have legal ser- 
vices available to him. This Court point- 
ed out in M. H. Hoskot v. State of Maha- 
rashtra, (1978) 3 SCC 544: AIR 1978 SC 
1548): “Judicial justice, with procedural 
intricacies, legal submissions and criti- 
cal examination of evidence, leans upon 
professional expertise; and a failure of 
equal justice under the law is on the 
cards where such supportive skill is ab- 
sent for one side. Our judicature, mould 
ed by Anglo-American models and our 
judicial process, engineered by kindred 
legal technology, compel the collabora- 
tion of lawyer — power for steering the 
wheels of equal justice under the law”. 
Free legal services to the poor and the 
needy is an essential element of any 
‘reasonable, fair and just’ procedure. It 
is not necessary to quote authoritative 
pronouncements by judges and jurists in 
support of the view that without the 
service of a lawyer an accused: person 
would be denied ‘reasonable, fair and 
just’ procedure, Black, J., observed in 
Gideon v. Wainwright, (1963) 372 US 
335: 9 L Ed 2d 799: 


“Not only these precedents but also 
reason and reflection require us to re- 
cognise that in our adversary system of 
criminal justice, any person held into 
court, who is too poor to hire a lawyer 
cannot be assured a fair trial unless 
counsel is provided for him. This seems 
to us to be an obvious truth. Govern- 
ments, both State and Federal quite 
properly spend vast sums of money to 
establish machinery to try defendants 
accused of crime, Lawyers to prosecute 
are everywhere deemed essential to pro- 
tect the public’s interest in an orderly 
society. Similarly, there are few defen- 
dants charged with crime, few indeed, ` 
who fail to hire the best lawyers they 
can get to prepare and present their de- 
fences. That Government hires lawyers 
to prosecute and defendants who . have 
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the money hire lawyers to defend are 
the strongest indications of the wide- 


spread belief that lawyers in criminal 
courts are necessities, not luxuries. The 
right of one charged with crime to coun- 
sel may not be deemed fundamental and 
essential to fair trials in some countries, 
but is in ours, From the very beginning, 
our State and national constitutions and 
laws have laid great emphasis on pro- 
cedural and substantive safeguards de- 
signed to assure fair trials before im- 
partial tribunals in which every defen- 
dant stands equal before the law. This 
noble ideal cannot be realised if the 
poor man charged with crime. has to 
face his accusers without a lawyer to 
assist him,” 


The philosophy of free legal service as 
‘an essential element of fair procedure 
is also to be found in the following pas- 
sage from the judgment.of Douglas, J. 
in Jon Richard Argersinger v. Raymond 


Hamlin, (1972) 407 US 25: 32 L Ed 2d _ 


530 at pp. 535-36: 


“The right to be heard would be, in 
many cases of little avail if it did not 
comprehend the right to be heard by 
counsel. Even the intelligent and educat- 
ed layman has small and sometimes no 
skill in the science of law. If charged 
with crime, he is incapable, generally, 
of determining for himself whether the 
indictment is good or bad. He is unfami- 
liar with the rules of evidence, Left 
without the aid of counsel he may -be 
put on trial without a proper charge, 
and convicted upon incompetent evi- 
dence, or evidence. irrelevant: to the 
issue or otherwise inadmissible. He lacks 
both the skill and knowledge adequately 
to prepare his defence, even though he 
_ has a perfect one. He requires the guid- 
ing hand of counsel at every `-step in 
the proceedings against him. Without 
it, though he be not guilty, he faces the 
danger of conviction because he does 
not know how to establish his innocence. 
If that be true of men of intelligence, 
how much more true is it of the ignor- 
ant and illiterate or those of feeble in- 
tellect. 

The right of one Gass with crime 
to counsel may not be ‘deemed funda- 
mental and essential to fair trials in 
some countries but it is in ours, From 
the very beginning our State and national 
constitutions and laws have laid great 
emphasis on procedural and substantive 
safeguards designed to assure fair trials 
before ‘impartial tribunals in which 
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every defendant stands equal before the 
law. This noble ideal cannot be realized 
if the poor man charged with crime has 
to face his accusers- without a lawyer to 
assist him. 

Both Powell and Gideon involved felo~ 
nies. But their rationale has. relevance 
to any criminal trial, where an accused 
is deprived of his liberty. 
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The court should consider the prob- 
able sentence that will follow if a con- 
viction is obtained. The more serious the 
likely consequences, the greater is the 
probability that a lawyer should be ap- 
pointed...... The court should consider 
the individual factors peculiar to each 
case, These, of course would be the most 
difficult to anticipate. One relevant fac- 
tor would be the competency of the in- 
dividual defendant to present his ` own 
case. (emphasis added)? .. 

7. We may also refer to Article 39-A 
the fundamental constitutional directive 
which reads as follows:— 


. "39-A. Equal - justice ‘and free legal 
aid:— The State shall secure that the 
operation of the legal system promotes 
justice, on a basis of equal opportunity, 
and shall, in particular, provide free 
legal aid, by suitable legislation or 
schemes or in any other way, to ensure 
that opportunities for securing - justice 
are not denied to any citizen by reason 


of economic or other disabilities, (*em- 
phasis added).” ` 
‘This Article also emphasises that free 


legal service is an unalienable element 
of ‘reasonable, fair and just’ procedure 
for without it a person suffering from 
economic or other disabilities would be 
deprived of the opportunity for securing 
justice, The right to free legal services 
is, therefore, clearly an essential ingre- 
dient of ‘reasonable, fair and just’ pro- 
cedure for a person accused of an of- 
fence. and it must be held implicit in 
the guarentee of Article 21. This is a 
constitutional right of every accused 
person who is unable to engage a law- 
yer and secure legal services on account 
of reasons such as poverty, indigence 
or incommunicado situation. and the 
State is under a mandate to provide a 
lawyer to an accused person if the cir- 
cumstances of the case and the needs of 
justice so required, provided of course 


the accused person does not ob- 
ject to the provision of such 
lawyer. We would, therefore, dix 





“emphasis not given.—Ed.] 
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rect that on the next remand dats, 
when the under-trial prisoners, charged 
with bailable offences, are produced. be- 
fore the Magistrates, the State Govern- 
ment should provide them a lawyer at 
its own cost for the purpose of making 
an application for bail, provided that no 
objection is raised to: such lawyer on be- 
half of such under-trial prisoners and 
if any application for bail is made, tne 
Magistrates should dispose of the same 
in accordance with the broad outlinss 
set out by us in our judgment dated 
12th February, 1979. The State Govera- 
ment will report to the High Court of 
Patna its compliance with this direction 
within a period of six weeks from to- 
day. ` 


8. There are also various under-trial 
prisoners who have been in jail for p2- 
riods exceeding one-half of the maxi- 
mum punishment that could be award- 
ed to them if convicted, for the offences 
with which they are charged. To take 
an example, Budhu Mahli, who is at 
item No, 1 in the list of under-trial pri- 
soners in Ranchi Central Jail has been 
in jail since 21st November, 1972 for ci- 
fences under Saction 395 of the Indian 
Penal Code and Section 25 of the Indian 
Arms Act. The maximum punishment fr 
the offence under Section 395 of Le 
Indian Penal Code is 10 years while that 
for the offence under Section 25 of the 
Indian Arms Act is much less. Yet 
Budhu Mahli has been in jail as an un- 
der-trial prisoner for over six years, Go 
also Jairam Manjhi, Somra Manji, 
Jugal Munda and Gulab Munda. at Items 
Nos. 2 to 7 in the list of under-trial pri- 
soners confined in Ranchi. Central Jail 
have been in jail as under-trial prison- 
ers from 2ist February, 1974 that Ss 
for a period of over five years for the 
offence under Section 395 of the Indien 
Penal Code which is punishable with a 
maximum term of imprisonment of ten 
years. There are numerous other instan- 
Ces which can easily be gleaned from 
the lists of under-trial prisoners filed on 
behalf of the State of Bihar, where the 
under-trial prisoners have been in jeil 
for more than half the maximum term 
of imprisonment for which they 
could be sentenced, if convicted. There 
is no reason why these under-trial pri- 
soners should be allowed te continue 0 
languish in jail, merely because the 
State is not in a position to try them 
within a reasonable period of time. It is 
possible that some of them, on rel, 
may be acquitted of the offences charg- 
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ed against them and in that event, they 
would have spent several years in jail 
for offences which they are ` ultimately 
found not to have committed. What faith 
would these people have in our system 
of administration of justice? Would they 
not ‘carry a sense of frustration and bit- 
terness against. a society which keeps 
them in jail for so many years for of- 
fences which they did not commit? It 
is, therefore, absolutely essential that 
persons accused of offences should . be 
speedily tried, so that in cases where 
bail, in proper exercise of discretion, is 
refused, the accused persons have not to 
remain. -in jail longer than is absolutely 
necessary. Since there. are several under- 
trial prisoners who have been in jail for 
periods longer than half the maximum 
term of imprisonment for which they 
could, if convicted, be sentenced, we 


would direct that on the next remand 
dates when they are produced before 
the Magistrates or the Sessions Courts, 


the State Government should provide 
them a lawyer at its own cost for the 
purpose of making an application for 
bail and opposing remand provided that 
no objection is raised to such lawyer on 
their behalf and if any application for. 
bail is made, the Magistrates or the Ses- 
sions Courts, as the case may be, should, 
dispose of the same in accordance with 
the broad guidelines indicated by us in 
our judgment dated 12th February, 
1979. The State Government will com- 
ply with this direction as far as possible 
within a period of six weeks from to- 
day and submit report of compliance to 
the High Court of Patna. ` 


. 9. We may also take this opportunity 


of impressing upon the Government of ` 
India as also the State Governments, 
the urgent necessity of introducing a 
dynamic and comprehensive legal ser- 
vice programme with a view to reach- 
ing justice to the common man. Today, 
unfortunately, in our country the poor 
are priced out of the judicial system with 
the result that they are losing faith in 
the capacity of our legal system to bring 
about changes in their life conditions 
and to deliver justice to them. The poor 
in their contact with the legal system 
have always been on the wrong side of 
the line. They have always come across 
‘law for the poor’ rather than ‘law of 
the poor’. The law is regarded by them 
as something mysterious and forbidding 
— always taking something away from 
them and not äs a positive and construc- 
tive social device for changing the so- 
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cial economic order and improving their 
life conditions by conferring rights and 
benefits on them. The result is that the 
legal system has lost its credibility for 
the weaker sections of the community. 
It is, therefore, necessary that we should 
inject equal justice into legality and 
that can be done only by dynamic and 
activist scheme of legal services, We 
may remind the Government of the 
famous words of Mr. Justice Brennan:— 


“Nothing rankles more in the human 
heart than a brooding sense of injustice, 
Illness we can put up with. But injustice 
makes us want to pull things down. 
When only the rich can enjoy the law, 
as a doubtful luxury, and the poor, who 
need it most, cannot have it because its 
expense puts it beyond their reach, the 
threat. to the continued existence of free 
democracy is not imaginary but very 
real, because democracy’s very life de- 
pends upon making the machinery of 
justice so effective that every citizen 
shall believe in and benefit by its impar- 
tiality and fairness.” 


and also recall what was said by Lee- 
man Abbot years ago im relation to af- 
fluent America: 


“Tf ever a time shall come when in 
this city only the rich can enjoy law 
as a doubtful luxury, when the poor 
who need it most cannot have it, when 
only a golden key will unlock the door 
to the courtroom, the seeds of revolu- 
tion will be sown, the fire-brand of re- 
volution will be lighted and put into 
the hands of men and they will almost 
be justified in the revolution which will 
follow.” 


We would strongly recommend to the 
Government of India and the State Gov-~ 
ernments that it is high time that a com~ 
prehensive legal service programme is 
introduced in the country, That is not 
only a mandate of equal justice implicit 
in Article 14 and right to life and liberty 
conferred by Article 21, but also the 
compulsion of the constitutional direc~ 
tive embodied in Article 39-A. 


10. We find from the counter-affida~ 
vit filed on behalf of the respondents 
that no reasons have been given by the 
State Government as to why there has 
been such enormous delay in bringing 
the under-trial prisoners to trial. 
Speedy trial is, as held by us in our 
earlier judgment dated 26th February, 
1979, an essential ingredient of ‘reason- 
able, fair and just’ procedure guaranteed! 
by Art. 21 and it is the constitutional 
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obligation of the State to devise such a 
procedure as would ensure speedy trial 
to the accused. The State cannot be per-~ 
mitted to deny the constitutional right 
of speedy trial to the accused on the 
ground that the State has no adequate ` 
financial resources to incur the neces- 
sary expenditure needed for improving 
the administrative and judicial appara~ 
tus with a view to ensuring speedy trial, 
The State may have its financial con~ 
straints and its priorities in expenditure, 
but, as pointed out by the Court in 
Rhem v. Malcim, 377 F Supp 995: ‘The 
law does not permit any Government 
to deprive its citizens of constitutional 
rights on a plea of poverty’. It is also 
interesting to notice what Justice, then 
Judge, Blackmum said in Jackson V 
Bishop, 404 F Supp 2d 571: 


“Humane considerations and constitu- 
tional requirements are mot, in this day, 


to be measured by dollar considerax 
Kiem, Sege 
So also in Holt v. Sarver, 309 F Supp 


362 affirmed in 442. F Supp 362, the 
Court, dealing with the obligation of tha 
State to maintain a Penitentiary System 
which did not violate the Eighth Amend-+ 
ment aptly and eloquently said: 


“Let there be no mistake in the mat, 
ter, the obligation of the respondents 
to eliminate existing unconstitutionalities 
does not depend upon what the Legis- 
lature may do, or upon what the Gover~ 
nor may do, or, indeed upon what res- 
pondents may actually be able to ac- 
complish. If Argansas is going to ope-~ 
rate a Penitentiary System, it is going 
to have to be a system that is counten= ` 
anced by the Constitution of the United 
States.” 


The State cannot avoid its  constitus 
tional obligation to provide speedy trial 
to the accused by pleading financial or 
administrative inability. The State is 
under a constitutional mandate to ensurg 
speedy trial and whatever is necessary 
for this purpose has to be done by the 
State. It is also the constitutional oblix 
gation of this Court, as the guardian of 
the fundamental rights of the people, ag 
a sentinel on the qui vive, to enforce the 
fundamental right of the accused to 
speedy trial by issuing the necessary 
directions to the State which may in~ 
clude taking of positive action, such ag 
augmenting and strengthening the in- 
vestigative machinery, setting up new 
courts, building new court houses, pro- 
viding more staff and equipment to the 


1979 


courts, appointment of additional Judges 
and other measures calculated to ensure 
speedy trial. We find that in fact the 
courts in the United States have adopz- 
ed this dynamic and constructive ro_¢@ 
so far as the prison reform is concerned 
by utilising the activist magnitude ef 
the Eighth Amendment. The courts hare 
ordered. substantial improvements to ba 
made in a variety of archaic prisons ard 
jails through decisions such as Holt 7 
Sarver (supra), Jones v, Wittenberg, 320 
F Supp 707; Newman v. Alabama, 349 F 
Supp 278 and Gates v. Collier, 349 F 
Supp 881. The Court in the last mentiom~ 
ed case asserted that it thas the duty of 
fashioning a decree that will require de- 
fendants to eliminate the conditions ard 
practices at Parchman hereinabove 
found to be violative of the United 
States’s constitution’ and in discharge of 
this duty gave various directions for 
improvement of the conditions of those 
confined in the State Penitentiary. The 
powers of this Court in protection of 
the constitutional rights are of the 
widest amplitude and we do not see why 
this Court should not adopt a similar 
activist approach and issue to the Stace 
directions which may involve takirg 
of positive action with a view to secus- 
ing enforcement of the fundamental 
right to speedy trial, But in order 0 
enable the Court to discharge this com- 
stitutional obligation, it is necessary 
that the Court should have the requisi-¢ 
information bearing on the problem. Wa, 
therefore, direct the State of Bihar o 
furnish to us within three weeks from 
today particulars as to the location of 
the courts of Magistrates and courts of 
Sessions in the State of Bihar together 
with the total number of cases pendirg 
in each of these courts as on äist De- 
cember, 1978 giving yearwise break-up 
of such pending cases and also explain- 
ing why it has not been possible to dis- 
pose of such of those cases as have been 
pending for more than six months. We 
would appreciate if the High Court ef 
Patna also furnishes the above particu~ 
lars to us within three weeks from tos 
day since the High Court on its admirs» 
istrative side must be having  recorcs 
from which these particulars can Ce 
easily gathered. We also direct the Stare 
of Bihar to furnish to us within three 
weeks from today particulars as to tke 
number of cases where first information 


report have been lodged and the cases 

are pending investigation by the police 

in each sub-division of the State as on 
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3lst December, 1978 and ‘where such 
cases have been pending investigation 
for more than six months, the State of 
Bihar will furnish broadly the reasons 
why there has been such delay in the 
investigative process. The writ petition 
will now come up for hearing and final 
disposal on 4th April, 1979. We have al- 
ready issued notice to the Supreme 
Court Bar Association to appear and 
make its submissions on the issue aris- 
ing in the writ petition since they are 
of great importance. We hope and trust 
that the Supreme Court Bar Association 
will respond to the notice and appear 
to assist the Court at the hearing of the 
writ petition. 

Order accordingly. 
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P N. BHAGWATI, 
O, CHINNAPPA REDDY AND 
A. P. SEN, JJ. 


Hussainara Khatoon and others, Peti= 
tioners v. Home Secretary, State of 
Bihar, Patna, Respondent, e 


Writ Petn. No, 57 of 1979, D/- 19-4- 
1979, 


(A) Constitution of India Art. 21 — 
Under-trial prisoners in detention for 
period longer than the maximum term 
—- Art. 21, if violated — (Criminal P.C. 
(2 of 1974), S. 167 (2) Proviso). 


Where certain undertrial prisonres 
remained in jail without trial for periods 
longer than the maximum term for 
which they could have been sentenced 
if convicted, and such persons had been 
in detention for periods longer than the 
maximum terms (as prescribed in pro- 
viso to Section 167 (2), Cr. P. C.) with- 
out their trial having been commenced, 
their continued detention was clearly 
illegal and in violation of their funda- 
mental right under Art. 21 of the Con- 
stitution, As such, they must be releas- 
ed forthwith. (Para 1) 


Anno: (1) AIR Comm. Const. of India 
(2nd Edn.), Art. 21. N. 8 (G); (2) AIR 
Comm. Cr. P. C. (7th Edn), S. 167 N. 7. 


(B) Criminal P. C. (2 of 1974), S. 167 
(2) Proviso — Duty of Magistrate under. 


When an undertrial prisoner is pro- 
duced before a Magistrate and he has 


been in detention for 90 days or 60 
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days, as (e case may be, the Magistrate 
must, before making an order of fur- 
ther remand to judicial cutsody, point 
out to the undertrial prisoner that. he 
is entitled. to be released on bail. The 
State Government must also provide at 
its own cost a lawyer to the under-trial 
prisoner with a. view to enable him to 
apply for bail in exercise of his right 
under proviso (a) to Sub-section (2) of 
Section 167 and the Magistrate must 
take care to see that the right of the 
undertrial prisoner to the assistance of 
a lawyer provided at State costs is 
secured to him. (Para 3} 

Anno: AIR. Comm. Cr. P, C. (7th Edn.), 
D 167, N. 7. 

(C) Constitution of India, Art 22 — 
Right of accused to be provided witb 
lawyer by State — Nature of. 

It is the constitutional right of every 
accused person who is unable to 
engage a lawyer amd secure legal 


services on account of reasons 
such as proverty, indigence or 
incommunicado situation, to have 


free legal services provided to him by 
the State and the State is under a con- 
stitutional mandate to provide a lawyer 
to such accused person if the- needs of 
justice so require. If free legal ser~ 
vices are not provided. to such. an aca 
cused, the trial itself may run the 
risk of being vitiated. as contravening 


Art. 21 and every State. Government 
should try to avoid such a possible 
eventuality. (Para 6) 


Anno: AIR Comm. Consti, of India 
(2nd Edn.), Art. 22, N. 3. 

Mrs, K. Hingorami, Advocate, for Peti- 
tioners; M/s, U. P. Singh and S N. Jha, 
‘Advocates, for Respondent, 


P. N. BHAGWAT], J:— This. writ 
petition has again come up before us 
for further directions. Mr. U. P. Singh, 
learned Advocate on behalf. of the State 
of Bihar, has intimated. to us that pur- 
suant to the directions given by us jn 
our order dated 9th March, 1979,* the 
the State of Bihar has already released 
70 under-trial prisoners - whose names 
were set out im the chart filed by Mrs. 
Hingorani on 9th March, 1979. It is 
highly regrettable that those undertrial 
prisoners should have remained in jail 
without trial for periods longer than 
the maximum term for which they 
could have been sentenced if. convicted. 


We. fail to see. what moral or ethical. 
could the. State have to 


justification 
*(Reported in AIR. 1979- SC 1369). 
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detain these. unfortunate persons for 
such unreasonably long periods of time 
without trial, We feel a sense of relief 
that they should once again be able to 
breathe. the air of freedcm. But we find 
that there are still many more under- 
trial prisoners who fall within this cate- 
gory of persons who have been jn de- 
tention for periods longer than the 
maximum term  witheut their trial 
having. been commenced. Mrs. Hingo- 
rani has filed. before me at. the hearing 
of the writ. petition on 16th April, 1979 
a second chart giving the names and 
particulars of some of these undertrial 
prisoners who have not yet got the bene- 
fitof the earlier order made by us. There 
are 59 under-trial prisoners whose names 
and particulars are set out in this 
chart and we direct. that they should be 
released forthwith as their continued 
detention is clearly illegal and in viola- 
tion of their fundamental right under 
Article 21 of the Constitution. There 
are also several other  undertrial pri- 
soners who are accused of multiple of- 
fences. and. even if we were to- proceed 
on the assumption that the State would 
be able to secure their conviction and 
maximum sentences would be imposed 
on them and such sentences would not 
be concurrent in accordance with the 
usual practice followed by the courts 
but. would be consecutive, they have 
already suffered the aggr2gate imprison- 
ment which could be inflicted on them, 
and there is no reason why they should 
be subjected. to any further de- 
tention, It may be: pointed out that 
ordinarily the sentences imposed. on con- 
viction for multiple: offences are. con- 
current. and if we proceed on that. as- 
sumption which is more realistic, it 
would be found that. there are many 
undertrial prisoners who have already. 
been jin jail. for periods exceeding the 
maximum term which. could be imposed 
on them even if they were convicted 
of the: multiple offences. with which they 
are charged, We have requested Mrs. 
Hingorani to prepare a chart showing 
separately the above two categories of 
undertrial prisoners so that we can. 
pass appropriate orders in regard to 
them at the next hearing of the writ. 
petition. Mr. U. P. Singh, appearing on. 
behalf of the State Government, will 
help Mrs. Hingorani in. preparing. this. . 
chart since Mrs. Hingorani has under- 
taken this public interest. litigation: as. æ 
matter of public duty and her resources. 
are, therefore, bound. to be limited, 
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‘2. We are informed that amongst ‘the 
undertrial prisoners there are some who 
are lunatics or persons of unsound mini. 
- It is difficult ‘to understand how such 
persons could possibly be ‘kept in the 
same jail along with other -undertrial 
prisoners. We should like to know ‘from 
the State Government, in an affidavit 
to be filed before the next hearing of 
the writ petition, as to what are the 
circumstances in which these persoms 
have been kept as .undertrial prisoners 
in the ordinary jails and what the Stace 
Government proposes to do in regard<o 
them. Mrs. Hingorani will -prepare a 
list showing the names and particulaczs 
of these persons and Mr. U. P. Singh 
on behalf of the State Government will 
render the necessary help in -this con- 
nection. The list may be filed by Mrs. 
Hingorani at the next hearing of tke 
writ petition so that we may be abe 
fo pass final orders in regard to ths 
category of umdertrial prisoners. 


3. We find that pursuant to the direc- 
tions given by us in our order dated 
9th March, 1979, Bhageshwari Prasad 
Pandey, Superintendent of the Patra 
Central Jail has filed an affidavit dated 
4th April, 1979 along with a chart show- 
ing the dates on -which petitioners 
Nos. 1. 2, 3, 4, 5, 6, 7,:8, 9 and 17 cor- 
fined in the Patna Central Jail prict 
to their release on personal bond, 
were produced before the ‘Magistrates 
in compliance with the proviso to Sec- 
Don 167 {2) of the Code of Criminal 
Procedure. A similar affidavit dated .4th 
April, 1979 has.also been filed by Pre 
deep Kumar Gangoli, Superintendent cf 
Muzaffarpur Jail along with a chat 
showing the dates on which petitioners 
Nos. 10, 11, 12, 13, 15, 16 and 18 who 
‘were previously confined in the Muzai~ 
farpur Central Jail prior to their re- 
lease on personal bond, were produced 
‘ before the Magistrates in compliane 
‘with the requirement of the proviso i 
S. 167(2). Bhuvan Mohan Munda, Super- 
intendent of the Ranchi ‘Central Jail bes 
also filed an affidavit dated 12tar 
~Aprli, 1979 together with a chart show- 
ing the dates on which some of tha 
undertrial prisoners :referred to in our 
‘Order dated 9th March, 1979 were pro- 
duced before ithe Magistrates in -com=~ 
‘pliance with the requirement of th2 
proviso to Section 167 (2). It is apparent 
from these charts that some of tha 
“petitioners and other undertrial priso- 
mers referred ‘to in these charts havea 


been produced numerous times -befors 
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the Magistrates and the Magistrates have 
been continually making orders of re- 
mand to judicial custody. It is diff- 
cult to ‘believe that on each of the 
countless occasions on which these 
undertrial prisoners were produced þe- 
fore the Magistrates :and the Magistrates 
made orders of remand, they must have 
applied their mind to the necessity of 
remanding those -undertrial prisoners 
to judicial custody. We are also very 
doubtful -whether on the expiry of 90 
days or 60 days, as the case may be, 
from ‘the date of arrest, the attention 
of the undertrial prisoners was drawn 
to the ‘fact that they were entitled to 
be released on bail under proviso (a) 
of sub-section (2) of -Section 167. When 
an undertrial prisoner is produced be- 
fore a Magistrate and be has been in 
detention for 90 days or 60 days, as 
the case may, the Magistrate must, be- 
fore making ah order of further re- 
mand ‘to judicial custody, point out to 
the undertrial prisoner ;that he is entitled 
to be released op bail. The State Gov- 
ernment ‘must also -provide at its own 


‘cost a lawyer to the undertrial prisoner 


with .a view to enable him to apply 
for bail in exercise of his right under 
proviso (a) to sub-section (2) of Sec- 
tion 167 and the Magistrate must take 
care to see that the right of the under- 
trial prisoner to the assistance of a 
lawyer provided at State cost is secur- 
ed to him and he must deal with the 
application ‘for bail in accordance with 
the guidelines laid down by us in our 
Order dated 12th February, 1979. We” 
hope and trust that .every Magistrate in 
the country and every State Govern- 
ment will act in accordance with this 
mandate of the Court This is the con= 
stitutional obligation of the State Gov- 
ernment ` and the Magistrate and we 
have no doubt that if this is strictly 
carried out, there will be considerable 
improvement in the situation in regard 
to undertrial prisoners and there will 
be proper observance of the rule of law. 


4 The State Government has also 
filed an affidavit of B. Srinivasan, 


Superintendent of Police (C.1.D.), Gov- 
ernment of Bihar, giving in Annexure 
(1) particulars regarding number of 
‘eases pending investigation by the police 
in each sub-division of the State as on 
Bist December, 1978 and ïn Annexure 
(TI), particulars -regarding number of 
eases pending investigation for more 
than six months, These annexures show 
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that a total number of 10339 cases relat« 
ingto major offences and 17,887 cases 
relating to minor offences were pending 
investigation in the State of Bihar on 
3lst December, 1978 and out of these, 
5835 cases relating to major offences 
and 7228 cases relating to minor of= 
fences were pending investigation for a 
period of more than six months, It is a 
matter of great regret that such a large 
number of cases should be pending 
investigation for a period of more than 
six months and the number of such 
cases in relation to minor offences 
should be over seven thousand. It is 
difficult to understand why as many as 
seven thousand and odd cases relating 
to minor offences should remain pending 
investigation for more than six months. 
Itisno doubt truethat reasons have been 
attempied to be given by B. Srinivasan 
ina statement. dnnexed to his affidavit, 
but we are not at all satisfied about 
the validity of these reasons particular- 
ly in so far as investigation in relation 
to minor offences is concerned. One of 
the reasons given by B. Srinivasan in 
his statement is that 10 per cent of the 
eases investigation is held up because 
of delay in receipt of opinions from ex- 
perts. We find it difficult to appreciate 
this reason. We fail to see why the 
State Government cannot employ more 
experts or set up a larger number of 
testing laboratories or establish more 
forensic laboratories. Jt is also neces- 
sary to have more than one serologists 
in the State. This is a situation which 
the State Government can certainly 
remedy by taking prompt action. There 
are also many other measures which 
can be taken by the State Government 
for the purpose of accelerating the pace 
of the investigating machinery but if 
would not be proper for this Court to 
suggest or recommend any such mea= 
sures because this Court has not the 
requisite expertise of material for do- 
ing so and moreover the National Police 
Commission appointed by the Govern- 
ment of India is seized of this question 
and it is considering what steps and 
measures should be taken for the Gute 
pose of expediting the investigative pro- 
cess and making qualitative improve= 
ment in it. But we would be failing in 
our duty if we do not express our 
sense of amazement and horror at the 
leisurely and almost lethargie manner 


in which investigation into offences 
seems to be carried on in the State of 
- Bihar, It is high time that tha State 
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of Bihar took steps to overhaul and 
streamline its investigative machinery 
so that no investigation may take mora 
than the bare minimum time required 
for it and the judicial process may be 
set in motion without amy unnecessary 
delay, 


3. We directed by our Order dated 
9th March, 1979 that on the next date 
when the undertrial prisoners, charged 
with bailable offences, are produced bee 
fore the Magistrates, the State Govern- 
ment should provide them with a law- 
yer at its own cost for the purpose of 
making application for bail and if any 
application for bail is made, the Magis- 
trates should dispose of the same in 
accordance with the broad guidelines 
set out by us in our judgment dated 
12th February, 1979. We are told 
by Mr. U. P, Singh that the necessary 
instructions to this effect have been 
issued by the State Government to tha 
District Magistrate, but we do not know 
whether and to what extent these in- 
structions have been carried out and 
lawyers at State expense have been 
provided to the undertrial prisoners ac- 
cused of bailable offences for the pur- 
pose of making application for bail on 
their behalf. We should like the State 
Government to file an affidavit stating 
how many undertrial prisoners accused 
of bailable offences who have been in 
jail for a period of more than 18 
months as on Ist February, 1979 have 
been provided lawyers at State expense 
and whether or not they have been ree» 
leased on bail in accordance with the 
directions given by us, The State Gov= 
ernment will also file an affidavit Give 
ing similar information in regard to 
those undertrial prisoners who have 
been in jail for periods longer than 
half the maximum term of imprison- 
ment for which they could, if convicted, 
be sentenced, because we had given 
direction of a like nature also in re- 
gard to these undertrial prisoners in 
our judgment dated 9th March, 1979. 


6. We may point out that according 
to the law as laid down by us in our 
judgment dated 9th March, 1979, it Is 
the constitutional right of every accus- 
ed person who is unable to engage a 
lawyer and secure legal services on 
account of reasons such as poverty, 
indigence or incommunicado situation 
to have free legal services provided tð 


him by the State and the State is unde 
a constitutional mandate to’ provide a 
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lawyer to such accused person if the 
needs of justice so require. We do nct 
know whether the State Governmert 
has set up any machinery for the pur- 
pose of providing free legal services to 
persons who are accused of offences 
involving possible deprivation of liberty 
and who are unable to engage a law= 
yer on account of poverty or indigence, 
This constitutional obligation cannct 
wait any longer for its fulfilment, since 
more than 30 years have passed from 
the date of enactment of the Constitu- 
tion and no State Government can pos 
sibly have any alibi for not carrying 
out this command of the Constitution. 
We are repeating this observation once 
again in the present judgment because 
we find that barring a few, many of 
the State Governments do not seem WO 
be alive to their constitutional respor- 
sibility in the matter of provision of 
free legal services in the field of ac- 
ministration of criminal justice. Let + 
not be forgotten that if law is not only 
to speak justice but also deliver jus- 
tice, legal aid is an absolute imperativ 
Legal aid is really nothing else but 
equal justice in action. Legal aid is m 
fact the delivery system of social jus- 
tice, It is intended to reach justice #0 
the common man who, as the poet sang: 


“Bowed by the weight of centuries he leans 
Upon his hoe and gazes on the ground, 
The emptiness of ages on his face, 
And on his back the burden of the World.” 


We hope and trust that every State 
Government will take prompt steps bo 
carry out its constitutional obligatian 
to provide free legal services to every 
accused person who is in peril of losing 
his liberty and who is unable to de" 
fend himself through a lawyer by res- 
son of his poverty or indigence im 
cases where the needs of justice so 
require. If free legal services are not 
provided to such an accused, the trial 
itself may run the risk of being vitia- 
ed as contravening Article 21 and we 
have no doubt that every State Gow- 
ernment would try to avoid such 4 
possible eventuality, 


7. We have no report from the State 
Government as to whether women under 
“protective custody” in jails have been 
transferred to remand or welfare homes 
eonducted by the social welfare depart- 
ment as directed by us by our Order 
dated 26th February, 1979. Mr. U. P. 
- Singh on behalf of the State of Biher 


Hussainara Khatoon v. State of Bihar (Bhagwati J.) [Prs, 6-8] S.C. 1381 


stated before us that this direction has 
been carried out by the State Govern~ 
ment, but we should like to have an 
affidavit of some responsible officer of 
the State Government stating that women 
who were confined in. jail under the 
label of “protective custody” have been 
transferred to welfare homes and 
that necessary instructions have been 
issued by the State Government to the 
effect that women or children who are 
victims of offence or whose presence is 
required for giving evidence should not 
be kept in jail under so-called .‘protec- 
tive custody’. This affidavit may be filed 
by the State Government within ten 
days from today, 


8 We had given direction by our 
Order dated 26th February, 1979 that 
the State Government should enquire 
into cases where the offences charged 
against undertrial prisoners are triable 
as summons cases, for the purpose of 
ascertaining whether there has been 
compliance with the provision of 
Section 167, sub-section (5) of the 
Code of Criminal Procedure. It is clear 
from this provision that if in any case 
triable by a Magistrate as a summons 
case the investigation is not concluded 
within a period of six months from the 
date on which the accused was arrested, 
the Magistrate must make an order 


stopping further investigation into the 
offence, unless the officer making the 
investigation satisfies the Magistrate 


that for special reasons and in the in- 
terest of justice, the continuation of the 
investigation beyond the period of six 
months is necessary. With a view to se- 
curing compliance with this provision 
we directed that if, in a case triable by 
a Magistrate as a summons case, it is 
found that investigation has been going 
on for a period of more than six months 
without satisfying the Magistrate that, 
for special reasons and.in the interest 
of justice, the continuation of the in- 
vestigation beyond the period of six 
months is necessary, the State Govern- 
ment will release the undertrial pri+ 
soner, unless the necessary orders of the 
Magistrate are obtained within a period 
of one month. The reason for giving this 
direction was that in such a case the 
Magistrate is bound to make an order 
stopping further investigation and in that 
event, only two courses would be open: 
either the police must immediately pro- 


ceed to file a chargesheet, if the investi- 
gation conducted till then warrants 
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such a course, or if mo case for proceed- 
ing against the undertrial prisoner is 
disclosed by the investigation, the under- 
trial prisoner must be released 
forthwith from detention. The State 
Government has not filed before us any 
report of compliance with this direction 
and we would, therefore, require the 
State Government to do so within a 
period of ten days from today. We would 
also request the High Court to draw the 
attention of the Magistrates to the provi- 
Sion in Section 167, sub-section (5) and 
ensure compliance with the requirement 
of this provision by the Magistrate, 


9. We find that pursuant to the direc- 
tion given by us in our Order dated 9th 
March, 1979, the High Court of Patna 
has forwarded to us a compilation con- 
taining particulars giving the location of 
courts of Magistrates and courts of Ses- 
sion in the State of Bihar together with 
the total number of cases pending in 
each of these courts as on 3lst Decem- 
ber, 1978 with yearwise break up of 
such pending cases and briefly explain- 
ing the reasons why it has not been 
possible to dispose of these cases within 
a reasonable period of time. The figures 
of pending cases given in the compila- 
tion are staggering and it is distressing 
to find that quite a few of these cases 
have been pending for more than five 
years, sometimes extending even to 
seven or nine or ten years. We shall 
examine the position arising from the 
pendency of such a large number of 
cases for such long periods of time at 
the next hearing of the writ petition, 
with a view to considering what direc- 
tions are necesssary to be given to the 
State Government by way of taking 
positive action for the purpose of secur- 
ing enforcement of the fundamental 
right of the accused to speedy trial. We 
would, however, require for this pur- 
pose information from the High Court 
of Patna as to the norms of disposals 
fixed by the High ‘Court for the dif- 
ferent categories of Magistrates and 
Sessions Judges in the State of Bihar, 
since without this information, it would 
not be possible for us to decide whether 
the existing strength of courts and 
Judges in the State of Bihar is adequate 
for the purpose of ensuring speedy trial 
to the accused or it is necessary to have 
additional courts and Judges. We would 


request the High Court to furnish this 
additional information to us at the next 
hearing of the writ petition, 


State (Delhi Admn.) v, Gulzarilal 


A.I. R. 


10. We will proceed with the further 
hearing of the writ petition on 24th 
April, 1979. 

Directions accordingly, 
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(From: Delhi) 


S. MURTAZA FAZAL ALI AND A. D, 
KOSHAL, JJ. 


State (Delhi Administration), Appels 
lant v, Gulzarilal Tandon, Respondent. 


Criminal Appeal No. 255 of 1972, D 
3-4-1979. 


(A) Penal Code (45 of 1860), S. 300 — 
Charge of murder — Circumstantial evi- 
dence — Appreciation of. (Evidence Act 
(1 of 1872), S. 3). 


In cases where the case of the prose« 
cution rests purely on circumstantial 
evidence, motive undoubtedly plays an 
important part in order to tilt the scale 
against the accused. It is also well set- 
tled that the accused can be convicted on 
circumstantial evidence only if the cir- 
cumstances are wholly inconsistent with 
the innocence of the accused. (Para 1) 

Anno: AIR Comm, LP.C. (2nd Edn.), 


o 300 N. 87; ATR Manual’ (8rd Edn.), 


S., 3 N. 30. 


(B) Penal Code (45 of 1860), S. 300 — 
Charge of murder — Medical evidence — 
Appreciation of — Acquittal of accused 
by High Court — Appeal by special 
leave — Interference by Supreme Court, 
(Constitution of India, Art. 136; Evidence 
Act (1 of 1872), S. 3). 


Where the medical evidence on tha 
side of prosecution and the accused is 
more or less equally balanced, the bene= 
fit of doubt must go to the accused. In 
such a case, the Supreme Court will not 
interfere with the order of acquittal 
passed by the High Court on apprecia- 
tion of medical evidence. (Para 2) 

Anno: AIR Comm, ILP.C. (2nd Edn.), 
S. 300 N. 83; AIR Comm. Const. of India 
(2nd Edn.), Art. 136 N. 10A; ATR Manual 
(8rd Edn.) Evi. Act, S, 3 N. 30. 


(C) Evidence Act (1 of 1872), S. 3 — 
Criminal trials — Appreciation of evi- 
dence. 

Even where the circumstances raise a 
serious suspicion against ` the accused, 
suspicion however grave it may be, can- 
not take the place of proof. (Para 4) 

Anno: AIR Manual (8rd Edn.) Ev, 
Act, S. 3 N. 30. 


anit ey 
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FAZAL ALI, J.:— This appeal by sp2- 
cial leave is directed against the judz- 
ment of the Delhi High Court acquii- 
ting the respondent Gulzari Lal Tanden 
of the charge under S. 302 LP.C. for 
causing the murder of his newly married 
wife, Meena Tandon. We have heard 
learned counsel for the parties at great 
length and have gone through the judg- 
ment of the High Court and that of the 
Sessions Judge. A detailed narrative ef 
the prosecution case is reproduced in tre 
judgment of the High Court and that of 
the Sessions Judge and it is not neces~ 
sary for us to repeat the same all over 
again. It appears that the. deceased wes 
married to the respondent on the’ 8th 
June, 1969 but was unfortunately found 
dead at the house of the respondent on 
the morning of 14th June, 1969. The first 
person who attended her and found her 
dead was the respondent. He called hs 
parents and tried to resuscitate the de- 
ceased by massaging her but to no avai. 
Thereafter, the parents of the deceased 
were informed but as they suspected 
some foul play, they lodged an FIR et 
the Labor Gate Police Station at 62 
A.M. After Police invéstigation, the mat 
ter was handed over to the C.B.I. whica 
after making a thorough 
submitted a charge sheet against tba 
respondent who was then committed to 
the Court of Session and tried by tha 
Sessions Judge who convicted the re 
spondent under S. 302 I.P.C. and sentenc- 
ed him to imprisonment for life. There- 
after the respondent filed am appeal be- 
fore the High Court which was allowed 
and the respondent was acquitted. Tha 
State, then, came up in appeal after 
obtaining special leave from this Court 
which is now being heard by us. W2 
have gone through the important por- 
tions of the evidence led by the prose~ 
cution and after perusal of the same we 
are not satisfied that this is a fit case 
which requires our interference against 
the order of acquittal passed by the 
High Court. In spite of the most power- 
ful and persuasive argument of Mr. Lalit, 
we are unable to agree with the coun 
sel for the appellant, that this is a case 
where the evidence fully proves the case 
of the prosecution. To begin with, the 
entire prosecution case rests on purely 
circumstantial evidence, and on the 
question of motive, both the trial Cour: 


and the High Court have clearly held 
that no sufficient motive for the murder 
had been proved. We might also mention 
that in cases where the case of the pro- 


investigation, ` 


State (Delhi Admn). v. Gulzarilal (Fazal Ali J.) [Prs. 1-3] S.C. 1383 


secution rests purely on circumstantial 
evidence, motive undoubtedly plays an 
important part in order to tilt the scale 
against the accused. It is also well 
settled that the accused can be convict- 
ed on circumstantial evidence only if 
every other reasonable hypothesis of 
guilt is completely excluded and the cir- 
cumstances are wholly inconsistent with 
the innocence of the accused. In the in-i. 
stant case, the prosecution has clearly 
fallen short of proving this fact as right- 
ly found by the High Court. 

2. Mr. Lalit submitted that the main 
ground taken by the respondent was 
that the deceased died of epilepsy. It 
was submitted that the theory of epi- 
lepsy seems to have been imported by 
the accused in order to shield his guilt. 
We, however, find that a number of 
Doctors have been examined on the side 
of the prosecution viz. Dr. Bhushan Rao 
and Dr. Bishnu Kumar who have ende- 
avoured to prove that in the instant 
case, epilepsy is~ruled out. On the side 
of the defence, Dr. Sarin, Dr. Tandon, 
Dr. Khanna and Dr. Harbans Singh have 
been examined to prove that there was 
a strong possibility of the deceased hav- 
ing died of a sudden attack of epilepsy. 
Thus the evidence on both sides is more 
or less equally balanced and that being 
the position, the benefit of doubt must 
go to the accused. The High Court has 
discussed the evidence threadbare and 
has also relied on the medical authorities 
on the various symptoms and other as- 
pects of epilepsy and has held that the 
possibility of epilepsy cannot be ruled 
out in this case. Once this possibility is 
there, it will be impossible for us to 
interfere with the order of acquittal 
passed by the High Court. 








3. Mr. Lalit vehemently- contended 
that there is one important circumstance 
to show that the theory of epilepsy is a 
pure myth. He submitted that the accus- 
ed in his statement under S. 342 has 
clearly admitted that when he saw the 
deceased lying embedded on the pillows, 
he saw her trembling and thereafter he 
called his parents and they started mas- 
saging the body of the deceased. The 
learned counsel argued that the deceas~ 
ed had not died until the time that the 
parents of the accused had arrived at 
the scene. This argument is based mere- 


' Iy on the impression of the respondent 


which may or may not have been cor- 
rect. It is possible that in the split of 
a second, he may have seen his wife 
and thought she was trembling but. the 
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next moment by the time the parents 
of the accused arrived, she was already 
dead, and the attempts made to revive 
the deceased were an acrimonious exer- 
cise in futility. The circumstances relied 
upon by the prosecution do mot appear 
to be conclusive at all, and in the ab- 
sence of any strong motive for the re- 
spondent to murder his newly married 


wife, we are unable to reverse the order 


of acquittal passed by the High Court. 
It was submitted by Mr. Lalit that the 
accused may have illicit relations witha 
neighbour who may have impelled him 
to commit murder. In the first place, 
this seems to be a very weak motive for 
the respondent to kill his wife whom he 
married very recently. Indeed, if this 
was so, there was no earthly reason for 
the respondent to marry at all and to 
make preparation to go out for a honey- 
moon trip. 

4. After having considered all the 
comprehensive aspects of the matter, we 
are satisfied that the High Court was 
fully justified in holding that the prose- 
cution case had not been proved beyond 
reasonable doubt. There can be no 
doubt that the circumstances raise a Së: 
rious suspicion against the respondent 
but suspicion however grave it may be, 
cannot take the place of proof, For the 
reasons given above,- this appeal is with- 
out any merit and is accordingly dis- 
missed. The respondent will now be dis- 
charged of his bail bonds. 

Appeal dismissed. 


AIR 1979 SUPREME COURT 1384 


(From: Punjab and Haryana)* 


V. R. KRISHNA IYER, D A. DESAI 
AND A. P. SEN, JJ.** 


Dalbir Singh and others, Appellants v. 
State of Punjab, Respondent. 


Criminal Appeal No. 12 of 1979, 
4-5-1979. 


*(Criminal Appeal No. 735 of 1978 and 
Murder Ref. No. 6 of 1978, D/- 6-10- 
1978 (Punj & Har).) 


**(Note:— The judgments are printed in 
the order in which they are given in 
the certified copy. 

In the case, the Judges of the Supreme 
Court differ in their views, the majo- 
rity view is taken by Krishna Iyer and 
Desai JJ. and the minority view by 
Sen, J.—Ed.) 


EW/EW/C634/79/CWM 


D/- 








Dalbir Singh. v. State of Punjab 


A. I. R. 


(A) Penal Code (45 of 1860), S. 302 — 
Death sentence or life imprisonment -= 
Counting the casualties, not a main cri- 
teria — Additional relevant factors for 
not imposing death sentence indicated — 
Four murders — Death sentence reduced 
to life imprisonment in view of facts — 
Cr. App. No. 735 of 1978 and Murder 
Ref. No. 6 of 1978, D/- 6-10-1978 (Punj 
& Har), Reversed, 

Per Krishna Iyer, J. (Desai, J. agree- 
ing) (Sen, J. dissenting):— 

Counting the casualties is not the main 


criterion for sentencing to death; nor 
recklessness in the act of murder. The 
sole focus on the crime and the total 


farewell to the criminal and his social- 
personal circumstances mutilate sentenc- 
ing justice. (Para 10) 

A life imprisonment which § strictly 
means imprisonment for the whole of 
the man’s life, but in practice amounts 
to incarceration for a period between 10 
and 14 years may, at the option of the 
convicting court, be subject to the con- 
dition that the sentence of imprisonment 
shall last as long as life lasts where 
there are exceptional indications of mur- 
derous recidivism and the communtiy 
cannot run the risk of the convict being 
at large. This takes care of judicial ap- 
prehensions that unless physically li- 
quidated the culprit may at some remote 
time repeat murder. (Para 15) 

The modern neurology has unravelled 
through research the traumatic truth 
that aggressive behaviour, even brutal 
murder, may in all but mot negligible 
cases be traced to brain tumour. In such 
cases cerebral surgery, not hanging un- 
til he is dead, is the rational recipe. 
This factor is relevant to conviction for 
crime, but more relevant to the irrevoc- 
able sentence of death. (Para 18] 

In the instant case the two accused 
persons were found guilty of committing 
four murders. On the question of award- 
ing sentence: 


Held that in the circumstances the 
death sentence awarded was liable to be 
reduced to one of life imprisonment. The 
earlier provocation came from the de- 
ceased’s side by beating up one accused. 
The parties, including the prosecution 
group, were tipsy. There had been 
antecedent irrigation irritation between 
them. There was mo pre-planned, well- 
laid attack, hell-bent on liquidating the 
enemy. Cr. App. No. 735 of 1978 and 
Murder Ref. No. 6 of 1978, D/- 6-10-1978 
(Punj & Har), Reversed, 

(Para 12} 
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Per Sen, J. (Dissenting): It is net 
within the province of the Supreme 
Court while dealing with an appeal con- 
fined to sentence under Art. 136, to cuz- 
tail the scope of death sentence under 
S. 302 LP.C., nor is it constitutionally er 
legally permissible for the Supreme 
Court while hearing such an appeal <o 
lay down that on grounds of compassicn 
and humanism the sentence of death cn 
a conviction for murder under S 302, as 
a rule of universal application, be sub- 
stituted by a sentence of imprisonment 
for life, irrespective of the gravity of 
the crime and the surrounding circurn- 
stances Le, virtually abolish the extreme 
penalty, (Para 2)) 

The question whether the death sen- 
tence should be awarded or not must, 
be left to the discretion of the Judge 
trying the accused and the question 3f 
sentence must depend upon the facts 
and circumstances obtaining in each case. 
It is neither feasible to define nor legal- 
ly permissible for the Supreme Court 
to limit or circumscribe the connotation 
of the expression ‘special reasons’ occur- 
ring in S. 354 (3) of Cr. P. C. so as "o 
bring about a virtual abolition of the 
death sentence, (Para 21) 

On facts held that the High Court was 
fustified in confirming the death sett, 
tences being satisfied that there were 
‘special reasons’ within the meaning f 
S. 354(3) Cr. P. C. On the facts and cir 
cumstances of the case, the award .2f 
death sentence to the two accused was 
neither ‘erroneous in principle’ nor was 
‘arbitrary or excessive’, or ‘indicative of 
an improper exercise of discretion’, 
Though the dispute was over the ‘turns 
of water’, that would hardly furnish any 
justification for the commission of the 


pre-planned murder, (Para 2) 
Anno: AIR Comm. ILP.C, (2nd Edn), 
S. 302 N. 2A. 
(B) Constitution of India, Art. 141 — 


‘Law declared’ — Decision on questien 
of sentence — If can be regarded as 
binding precedent — Theory of prece- 
dent —- Essential ingredients —— Prece- 
dent — Essentials of, 


Per Sen, J.:— A decision on a ques- 
tion of sentence depending upon tke 
facts and circumstances of a particular 
case, can never be regarded as a bind- 
ing precedent, much less ‘law declare?’ 
within the meaning of Art. 141 so as o 
bind all Courts within the territory of 
India. According to the well-settled 
theory of precedents every decision com- 
tains three basic ingredients: - 


Dalbir Singh v, State of Panjab (K. Iyer J.) (Pr. 1] S.C. 1385 


(i) Findings of material facts, direct 
and inferemtial. An inferential finding of 
fects is the inference which the Judge 
draws from the direct, or perceptible 
fects; 

(ii) Statements of the principles of law 
applicable ta the legal problems disclos~ 
ed by the facts: and 

(iii) Judgment based on the combined 
effect of (i) and (ii) above, 

Bowever, for the purposes of the doc- 
trines of precedents ingredient No. (ii) is 
the vital element in the decision. This 
irdeed is the ratio decidendi, It is not 
every thing said by a Judge when giv~ 
ing judgment that constitutes a prece- 
dont, The only thing in a Judge’s deci- 
sion binding a party is the principle up- 
on which the case is decided and for 
this reason if is important to analyse a 
d2cision and isolate from it the ratio 
dacidendi. Even where the direct facts of 
an earlier case appear to be identical to 
those of the case before the Court, the 
Jadge is not bound to draw the same 
reference as drawn in the earlier case. 
(Para 22) 

Anno: AIR Comm. Const, of India (2nd 
Fin.), Art. 141 N. 4. 

Cases Referred: Chronological Paras 
AIR 1979 SC 916 2, 10, 11, 13, 14, 15, 

20, 22, 23, 24, 25 
AIR 1979 SC 964 10 
AIR 1974 SC 799: (1974) 4 SOC 443: 

1974 Cri LJ 683 10, 12 
AIR 1973 SC 947: (1973) 1 SCC 20: 1973 

Cri LJ 370 26 
1959 AC 743: (1959) 2 WLR 510, Qual- 

cast (Wolverhampton) Ltd. v. Haynes 


22 
AIR 1947 PC 67: 48 Cri LJ 533: 1947 
All LJ 355 17 


AIR 1937 Mad 618: 38 Cri LJ 1027 Ger 
1 


Mr. Frank Anthony, Sr. Advocate (Mr. 
Sushil Kumar, Advocate with him), for 
Appellants; Mr. R. S. Sondhi, Advocate, 
for Mr. Hardev Singh, Advocate, for 
Respondent. 


KRISHNA IYER, J. (For himself and 
on behalf of Desai J.) (Majority view):— 
Eeath sentence on death sentence is Par- 
liament’s function. Interpretative non- 
application of death sentence when legis- 
letive alternatives exist is within judi- 
cial jurisdiction. The onerous option to 
spare the lives of the appellamts to be 
spent in prison or to hand them over 
tc the hangman to be jettisoned out of 
terrestrial life into ‘the undiscovered 
country from whose bourn no traveller 
returns’ is the crucial funetion this 
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Court hag to exercise in the present ap- 
peal. 


2. Sir Winston Churchill, in his oft, 
. quoted observation, said: 


“The mood and temper of the public 
with regard to the treatment of crime 
and criminals is one of the most unfail- 
ing tests of the civilization of any coun- 
try.” (1) 

Without academic aura and maukish 
sentimentalism the court has to rise to 
principled pragmatism in the choice of 
the penal strategy provided by the Penal 
Code. The level of culture is not an ir- 
relevant factor in the punitive exercise. 
So we must be forewarned against deep- 
ly embedded sadism in some sectors of 
the community, demanding retributive 
death penalty disguised as criminal jus- 
tice — a trigger-happy pathology cur- 
able only by human rights literacy. But 
the dignity of man, a sublime value of 
our Constitution and the heart of peno~ 
logical humanisation, may find expres- 
sion through culturisation of the judicial 
art of interpretation and choice from 
alternatives. If the court reads the text 
of S. 302 Penal Code, enlightened by the 
` fundamental right to life which the 
Father of Nation and the founding 
fathers of the Constitution made mani- 
fest, the judicial oath to uphold the 
Constitution will unfold profound impli- 
cations beyond lip service to Form VIII 
of the Third Schedule and this lofty ob- 
ligation and cultural-constitutional þe- 
best validates our exploration of tha 
meaning of meanings wrapped in the 
uncharted either/or of the text of S. 302 
LP.C. It is right to state, to set the re- 
cord straight, that this Court has in 
Rajendra Prasad’s case, Cri. App. Nos. 
512, 511 and 513 of 1978, D/- 9-2-1979 
(reported in AIR 1979 SC 916), exposed 
the disutility and counter-culture of an 
obsolescence obsession with crime as dis- 
tinguished from crime-doer and the sen- 
tencing distortion that develops almost 
into a paranoid pre-occupation with 
death dealing severity as the saviour 
of society in the land of the Buddha 
and the Mahatma and in a world where 
humanity has protested against barbaric 
executions by State agencies even with 
forensic ‘rites’.* Courts read the Code, 


National 
Reno, 





(1) Sentencing and Probation, 
College of the State Judiciary 
Nevada, P. 68, 


"Acharya Kripalani and the Lok Nayak 
have condemned death penalty public- 


hy, 


[Prs, 1-5] Dalbir Singh v. State of Punjab (K. Iyer J.) 


A. LR. 


not im judicial cloisters but in the light 
of societal ethos. Nor does the humanism. 
of our Constitution holistically viewed 
subscribe to the hysterical assumption 
or facile illusion that a crime-free so= 
ciety will dawn if hangman and firing 
squads were kept feverishly busy! 


3. We may remind the intractable re=« 
tentionists that the British Royal Com= 
mission, after studying statistics from 
six abolitionist countries, namely, Swit- 
zerland, Belgium, The Netherlands, Nor- 
way, Sweden and Denmark, observed: 
“The evidence that we ourselves receive 
in these countries was to the effect that 
released murderers who commit further 
crimes of violence are rare, and thosa. 
who become useful citizens are com- 
mon,” 

4. No Indian is innocent of the in- 
sightful observations of the Father of 
the Nation over 40 years ago in the 
Harijan: 

“I do regard death sentence as con= 
trary to ahimsa, Only he takes life who 
gives it. All punishment is repugnant 
to ahimsa. Under a state governed ac 
cording to the principles of ahimsa, 
therefore, a murderer would be sent toa 
penitentiary and there given every 
chance of reforming himself. All crime 
is a kind of disease and should be treat= 
ed as such.” (2) 


5. With this exordial exercise wë 
may get back te the macabre episode 
in this appeal which has blown up into 
four murders, typical of the syndrome 
of village violence triggered off by 
tremendous trifles when viewed in re« 
trospect. When a psychic stress, left ta 
Smoulder and flame up, is fuelled by 
factions and firearms, ` social irritants 
and economic discontents, ubiquitous in: 
rural India, it suddenly flares as show= 
downs and shootings, taking many pre=- 
cious. lives in haywire fury. The solu- 
tion for explosive tensions and return 
tranquillity is curing the inner man 
through proven meditational, mental- 
moral neural technology, elimination of 
social provocation and economic injus- 
tice and of addiction to inebriants which 
dement the consumer. Timely . vigilance 
of policing agencies to nip in the bud 
burgeoning confroniations and prompt 
and potent enforcement of the Arms 
Act the failure to do which makes wea< 
pons freely available also account for 
escalating violence, The social’ autopsy 
of murders is more significant than tha 


(2) Harijan, March 19; 1939 


Le 
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medical post-mortem of cadavers or tne 
forensic close-up of crime after it has 
occurred. The escalation, of violence 
cannot be arrested by inert police prey 
sence going into action after tragic 
clashes, but only by a holistic minister- 
ing to the inner man as well as ccl- 
lective consciousness. It is obvious, yet 
obscure, that a crime-free society is 
beyond the gift of severe judges 2r 
heavy-handed policemen. And the myn- 
pic view that public executions bacx- 
ed by judicial sentences will perform 
the funeral of all criminals and scare 
away potential offenders is a dia-hazd 
superstition of sociologically and psycho- 
logically illiterate legalism which sacri- 
fices cultural values, conveniently turas 
away from the history of the Tute 
of capital penalty over the ages and 
unconsciously violates the global rea- 
lity that half she world has given up 
death penalty, de jure or de facio, 
without added calamity, and the othar 
half is being educated out of this Stat=- 
practised lethal violence by powerful 
human rights movements at once sec. 
lar and spiritual. 

6. These observations, not meant to 
be polemical or pontifical, gain fun2~ 
tional relevance as we proceed to nar- 
rate the minimal facts, as found by the 
High Court, since we have set our face 
against reopening evidentiary re-appr2- 
ciation after concurrent findings hawe 
already been rendered by the couris 
below. 


7. Punjab villagers are good agricul- 
turists and know the value of water 
for golden harvests. The scene of the 
four murders, the victims and the vi- 
lains, the main witnesses to the case 
and the prosecution scenario take us <o 
the village Sarhali Mandan in Amritsar 
District which -has irrigation facilities 
and consequent irritation potential. A 
new scheme, regulating the turns for 
faking irrigation water, was introduced, 
about the time of occurrence which 
affected the accused and _ benefited 
Kapur Singh, a leading prosecution wiz- 
‘ness, This switch in irrigational turrs 
sparked off friction. Had jit been whole- 
somely resolved by imaginative official 
handling this murder, perhaps, could 
have been obviated. Many murders żin 
the Punjab have been caused by social 
bungling regarding turns of water which 
tragically convert the , passion for prc- 
duction of the farmer into passion fcr 
removal of the obstructor by murder. 
Governments have some times been desf 
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and dumb about this etiology. A stitch 
in time saves nine is good criminology. 


8. Anyway, the dispute on the turn. | 


of water between the two was settled 
by a patchwork mediation which did 
not finally extinguish the fires of fury 
Carlier ignited. For, a group, mainly 
of prosecution witnesses, was making 
merry with alcohol in the afternoon of 
October 13, 1977 at the house of Karaj 
Singh, a prosecution witness, when one 
of the appellants, Jarnail Singh went 
in. His unwelcome presence resulted 
in frayed tempers, heated tantrums and 
beatings of the 3rd appellant. The lat- 
ter, bent on reprisal for the flagel- 
lation and humiliation, waited till sun< 
down and returned armed with friends 
and weapons from outside. Abuses 
were the provocative invitation for the 
fracas, The tipsy response brought tha 
opposite party out. Jarnail Singh, the 
rd appellant, who was the victim of 
the earlier beating, ignited the attack 
by instigation and his party went into 
violent action. Guns boomed, dangs div- 
ed, three men and later fourth, fell 
dead and the curtain was drawn after 
the catastrophe was complete, 


9. Probably, the accused party was 
aiso drunk, And alcohol makes men be- 
side themselves and buries sanity. The 
role of intoxicating drinks and drugs 
in aggressive behaviour and explosive 
crime has not been the subject of sufficient 
criminological research in the country. 
Impressionistically speaking, half of 
violent crime, explosive sex and reck- 
less driving, has its ‘kick’ in alcohol 
and the gains of ‘prohibition’ have new 
dimensions. That apart, in the case on 
hand the High Court analysed the evi- 
dence, liberally applied the rule of 
benefit of doubt and climaxed its judg- 
ment with sentences of death and im- 
prisonment for life on the various ac- 
cused who were eventually held guilty: 
We are concerned only with those who 
received capital penalty, and the court 
expressed itself thus on this momen- 
tous issue of death sentence: 


“As both Dalbir Singh and Kulwanit 
Singh, accused, fired at Jagir Singh, 
Sardul Singh and Piara Singh who were 
absolutely unarmed recklessly and 
without provocation of any kind, the 
sentence of death awarded to.each of 
them by the learned Additional Ses- 
sions Judge is also hereby affirmed.” 
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We propose to deal only with this puni- 
tive crisis limited to its lethal aspect, 


10. The judgment under appeal is a 
hint of the judicial confusion, even in 
this grave area of death penalty, True, 
the jurisprudence of sentencing in Free 
India has been a Cinderella and the 
values of our Constitution have not 
adequately humanized the punitive 
diagnostic of criminal courts, which 
sometimes, though rarely, remind us 
of the torturesome and trigger-happy 
aberrations of the Middle Ages and 
some gory geographic segments, soaked 
in retributive blood and untouched by 
the correctional karuna of our consti- 
tutional culture. But after Ediga Anna~< 
mma’s case (1974) 4 SCC 443: (AIR 
1974 SC 799), the law of punishment 
under Section 302, I. P. C. has been 
largely settled by this Court and the 
High Courts are bound thereby. Rajen- 
dra Prasad’s case (AIR 1979 SC 916) 
and Bishnu Deo Shaw’s case, Cri App 
No. 70 of 1979, D/- 22-2-1979 : (reported 
in AIR 1979 SC 964) have indubitably 
laid down the normative cynosure and 
until overruled by a larger bench of 
this court that is the law of the land 
under Article 141. To discard it is to 
disobey the Constitution and such sub- 
versiveness of the rule of law, in a 
crucial area of life and death, will spell 
judicial disorder. One thing is clear, 
Counting the casualties is not the main 
criterion for sentencing to death, nor 
recklessness in the act of murder. The 
sole focus on the crime and the total 
farewell to the criminal and his social- 
personal circumstances. mutilate sen- 
tencing justice. We express ourselves 
in this explicit fashion since the deep- 
rooted Raj criminological. prejudices 
still haunt Free India’s courts and 
govern our mentations from the grave, 
To-day, the law is what Rajendra Pra- 
sad, in its majority judgment, has laid 
down and that has been done at un- 
mistakable length. Willy-nilly, that 
binds judges and parties alike, 


11. The problem in the present case, 
going by those canons, is easy of resolu- 
tion. Death sentence in this case is 
indefensible. We can surely understand 
how the courts below have fallen into 
this fatal error, The foremsic exercise at 
the sentencing stage, despite the pur- 
poseful Section 235 (2), Cr. P. C., has 
been a functional failure because of the 


casual way the punishment factors are - 


dealt with, as if the nature of the crime 


sence of any conclusive 
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was the sole determinant of the punish-< 
ment. We have explained in Rajendra 
Prasad’s case how the prosecution must 
make out, by special factors, why the 
graver penalty should be inflicted. Evi- 
dence may be led and argument addres- 
sed by both sides, but in practica 
Section 235 (2) has been frustratingly 
ritualised, 


12. Nor do we think that the court’s 
attention been drawn to Ediga Anna- 
mma’s case (AIR 1974 SC 799). The 
two recent decisions of this court could 
not have been within the ken of the 
court because they were delivered later, 
Be that as it may, one has only to read 
the ratio in these three cases side by 
side with the facts of the present case 
to hold that death penalty is unmerited. 
Here, the earlier provocation came from 
the deceased’s side by beating up Ap- 
pellant No. 3. The parties, including the 
prosecution. group, were tipsy. Ther 
had been antecedent irrigation irritation 
between them. There was no preplan- 
ned, well-laid attack, hell-bent on liqui- 
dating the enemy. A quarrel over turn 
of water; a pacification pro tempore} 
an afternoon exuberance with jocose 
and bellicose potions, beating up one 
appellant leading to a reprisal vi ef 


13. In Rajendra Prasad’s case (AIR 
1979 SC 916), the court, in its majority 
judgment observed: 


“It is not the number of deaths caus- 
ed nor the situs of the stabs that is 
telling on that decision to validate the 
non-application of its ratio. It is a 
mechanistic art which counts the cada- 
vers to sharpen the sentence oblivious 
of other crucial criteria shaping a dyna- 
mic, realistic policy of punishment. 

Three deaths are regrettable, indeed 
terrible. But it is mo social solution to 
add one more life lost to the list. In 
this view, we are satisfied that the ap- 
pellant has not received reasonable 
consideration on the question of the ap- 
propriate sentence. ‘The criteria weë 
have laid down are clear enough to 
point to the softening of the sentence 
to one of life imprisonment. A family 
feud, an altercation, a sudden passion, 
although attended with extraordinary 
cruelty, young and malleable age, reason- 
able prospect of reformation and ab- 
circumstances 
that the assailant is a habitual murderer 
or given to chronic violence — these 
catena of circumstances bearing on the 
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bifender call for the lesser sentence.” 
The other criteria have been set cut 
at some length in the same judgment 
and, going by them, there js harcly 
any warrant for judicial extinguishment 
of two precious Indian lives, Section €02 
of the Penal Code, read with Section 
354 (3) of the Criminal Procedure Code, 
‘demands special reasons for awarding 
the graver senience, and to borrow fhe 
reasoning in Rajendra Prasad’s case 


‘Special reasons’ necessary for impos~ 
ing death penalty must relate, not to 
the crime as such but to the criminal. 
The crime may be shocking and eet 
the criminal may not deserve death 
penalty. The crime may be less shock~ 
Ing than other murders and yet the 
callous criminal, e.g. a lethal economic 
offender, may be jeopardizing societal 
existence by his act of murder. Like- 
wise, a hardened murderer or ca- 
coit or armed robber who Kills 
and relishes killing and raping and 
murdering to such an extent that he is 
beyond rehabilitation within a reasen« 
able period according to current psycho- 
therapy or curative techniques may de- 
serve the terminal sentence. Society 
survives by security for ordinary Ife, 
If officers enjoined to defend the peace 
are treacherously killed to facilitate 
perpetuation of murderous and of-en 
plunderous crimes social justice st2ps 
into demand penalty dependent on bg 
totality of circumstances.” 


14. We see no need to expand on che 
narrow survival of death sentence’ in 
our Code confined to those exceptional 
situations explained in Rajendra Pra- 
sad’s case, (AIR 1979 SC 916). It is 
heartening, though unheeded that the 
framers of the Code themselves stated) 


“We are Gonvinced that the death 
penalty should be very sparingly inflect- 
ed. To a great majority of mankind 
nothing is so dear as life.” (3) 
Death sentence on death sentence is 
the upsurge of world opinion and Indian 
cultural expression. In Shanti Pa-va 
of the Mahabharata, Prince Satyavana 
in the discussion on the ‘capital penalty 
says: 

“Destruction of the individual by the 
king can never be a virtuous act. By 
killing the wrong-doer the king kills a 
large number of imnocent persons, wife, 
father, mother and children are ed, 


(3) Indian Penal Code — Objects and 
Reasons, y 
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A wicked person is seen to imbibe good 
conduct from a pious person. 
children spring from wicked persons, 
The extermination of the wicked is not 
in consonance with eternal law.” (4) 


While such unanimity in sublimity may 
not, by itself, repeal the legislated text, 
judicial dispensers do mot behave like 
cavemen but breathe the fresh air of 
finer culture, 

15. The sentences of death in the 
present appeal are liable to be reduced 
to life imprisonment, We may add a 
footnote to the ruling in Rajendra 
Prasad’s case, Taking the cue from the 
English legislation om abolition, we 
may suggest that life imprisonment 
which strictly means imprisonment for 
the whole of the man’s life, but in pra- 
ctice amounts to incarceration for a 
period betweem 10 and 14 years may, 
at the option of the convicting court, 
be subject to the condition that the 
sentence of imprisonment shall last as 
long as life lasts where there are ex- 
ceptional indications of murderous reci- 
divism and the community cannot run 
the risk of the convict being at large. 
This takes care of judicial apprehen- 
sions that unless physically liquidated 
the culprit may. at some remote time 
repeat murder, 

16. Another sombre fact of history, 
not often stressed in court sentences 
save by judges like Douglas and Thur- 
god Marshall, is that the gallows swal- 
low, in most cases, the social dissenter, 
the political protester, the poor and the 
under-privileged the member of mino- 
rity groups or one who has turned 
tough because of broken homes, paren- 
tal neglect or other undeserved adver- 
sities of childhood oor later. And a 
sobering thought which eminent judge 
and jurist M. C. Chagla told the coun- 
try over the national T. V. the other 
day judicial error leading to innocent 
man being executed is not too recon- 
dite a reality. Evidence in court and 
assessments by judges have human limi- 
tations, 


17. It is worth recalling that a Full 
Bench of the Madras High Court in 
Athapa Goundan’s case (AIR 1937 Mad 
618) sentenced him to death. He was 
duly executed as also several others 


(4) Chapter 13, Shanti Parva, Maha- 
bharata translated by Sri K. G. Subrah- 
manyam Advocate in “can the State 
kill its citizen” Pub, by M. L, J. Office, 
Madras, 
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on ‘the ratio of that ruling. This Full 
Bench decision was, however, over- 
ruled 10 years later by the Privy Coun- 
cil in AIR 1947 PC 67. Had it been 
done before Goundan was gallowed 
many judicial hangings could have been 
halted. But dead men tell no tales and 
judicial ‘guilt’ has no temporal punish- 
ment, 


18. Parenthetically, 
to observe, before we conclude, that 
modern neurology has  unravelled 
through research the traumatic truth 
that aggressive behaviour, even brutal 
murder, may in all but not negligible 
leases be traced to brain tumour. In such 
‘teases cerebral surgery, not hanging wn- 
til he is dead, is the rational recipe. 
This factor is relevant to conviction for 
crime, but more relevant to the irre- 
{vocable sentence of death, l 


it may be right 


19. We allow the appeal in regard 
to appellants Nos. One and Two and 
reduce their death sentence to one of 
life imprisonment, 


SEN J. (Minority view) :— 20. I do 
‘mot see any reason to differ from the 


view expressed by me in my dis- 
senting opinion in Rajendra Pra- 
sad’s case, (AIR 1979 SC 916), I still 


adhere to the view that it is not with- 
in the province of this Court while 
dealing with an appeal confined to 
sentence under Article 136, to curtail 
the scope of death sentence under Sec- 
tion 302, I. P. C., 1860, nor is it con- 
stitutionally or legally permissible for 
this Court while hearing such an appeal 
to lay down that om grounds of com- 
passion and humanism the sentence of 
death on a.conviction for murder under 
S. 302, asarule of universal application 
be substituted by a sentence of imprison- 
ment for life, irrespective of the gravity 
of the crime and the surrounding cir- 
cumstances i. e., virtually abolish the 
extreme penalty. The question of aboli- 
tion of capital punishment is a diffi- 
cult and controvercial subject, long and 
hotly debated and it has evoked dur- 
ing the past two centuries strong con- 
flicting views, as was pointed out by 
me in Rajendra /Prasad’s case (supra). 
The question whether the scope of 
death sentence should be curtailed or 
not is for the Parliament to decide. The 
matter js essentially of political ex- 
pediency and, as such, it is the con- 
eern of the statesmen and, therefore, 


For the purposes of the parties 
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the domain of the Legislature, and nof 
the Judiciary. 

21. Section 302 I, P. C., 1860, con- 
fers upon the Court a discretion in the 
matter of the punishment to be im- 
posed for an offence of murder and 
the Court has to choose between a 
sentence of death and a sentence of im= 
prisonment for life; while under Sec- 
tion 354 (3) Cr. P. C., 1973, the Court 
is enjoined with a duty to record ‘spe- 
cial reasons’ in case the extreme penalty 
is awarded, But the question whether 
the death sentence should be awarded 
or not must, in my view, be left to the 
discretion of the Judge trying the ac- 
cused and the question of sentence must 
depend upon the facts and circumstances 
obtaining in each case. When a senr 
tence of death is passed it is sub- 


_ject to confirmation by the High Court 


under Section 366 (1) of the Code and 
the accused also has a right of appeal 
to the High Court under Section 374 
(2) against the sentence, Thereafter an 
appeal lies to this Court by special 
leave under Article 136 on the question 
of sentence. It would, therefore, be 
manifest that it is neither feasible to 
define nor legally permissible for this 
Court to limit or circumscribe the con= 
notation of the expression ‘special rea-| - 
sons’ occurring in Section 354 (3) of 
the Code so as to bring about a ite 
tual abolition of the death sentence, 


22. With greatest respect, the majo- 
rity decision in Rajendra Prasad’s case 
(AIR 1979 SC 916) (supra) does not lay 
down any legal principle of general 
applicability. A decision on a question 
of sentence depending upon the facts 
and circumstances of a perticular case, 
can never be regarded as a binding pre- 
cedent, much less ‘law declared’ within 
the meaning of Art. 141 of the Constitu- 
tion so as to bind all Courts within the) 
territory of India. According to the 
well-settled theory of precedents every 
decision contains three basic ingredients: 


(i) findings of material facts,. direct 
and inferential. An inferential finding of 
facts is the inference. which the Judge 
draws from the direct, or perceptible 
facts; 

(ii) statements of the principles of law 
applicable to the legal problems disclos- 
ed by the facts; and 
_ (ii) judgment based on the combined 
effect of (i) and (ii) above. 
them= 
selves and their privies, ingredient No; 
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(iii) is the material element is the deci- 
sion for it determines finally their rights 
and liabilities in relation to the subject- 
matter of the action. It is the judgment 
that estops the parties from. reopening 
the dispute. However, for the purposes 
of the doctrine of precedents, ingredi- 
ent No. (ii) is the vital element in tne 
decision, This indeed is the ratio deci- 
dendi.(5) It is not every thing said by a 
Judge when giving judgment that cans 
stitutes a precedent. The only thing in 
a Judge’s decision binding a party is 
the principle upon which the case is 
decided and for this reason it is import- 
ant to analyse a decision and _  isolete 
lfrom it. the ratio decidendi, In the lead- 
‘ing case of Qualcast (Wolverhampton) 
Lid. v. Haynes 1959 AC 743 it was laid 








‘down that the ratio decidendi may De 


defined as a statement of law applicd 
to the legal problems raised by the facts 
as found, upon which the decision is 
based, The other two elements in tne 
decision are not precedents. The judz- 
ment is not binding (except directly on 
the parties themselves), mor are the find- 
ings of facts. This means that even 
where the direct facts of an earlier case 
appear to be identical to those of Le 
case before the Court, the Judge is not 
bound to draw the same inference 2S 
drawn in the earlier case, 


23. One would find that in the deci 
sion in. Rajendra Prasad’s case (AIR 1979 
SC 916), there are no ratione decidendi, 
much less any ratio decidendi. In a mi- 
nority opinion, I emphasised the ned 
for judicial restraint. and the duty lo 
avoid encroachment on the powers con- 
ferred upon Parliament. In my view, the 
assessment of public opinion on this 
difficult and complex question was essen- 
tially a legislative, not a judicial, funz- 
tion. The majority expressed their per- 
sonal distaste for the capital punishmert, 
buttressed by the belief that it served 
mo useful purpose. They asserted that 
the capital punishment was merely um- 
acceptable to the contemporary society 
and found it shocking to their conscienee 
and sense of justice. The deliberacze 
extinguishment of human life by tke 
State for an offence of murder, they 
reasoned on metaphysical theories af 
punishment, was a denial of human dig- 
nity. They concluded by stating that tme 
death penalty was usually inflicted oniy 


te met ee te mm re een 


(5) R. J. Walker & M. G. Walker: The 
English Legal System. Butterworths, 


1972, 3rd Edn., pp, 123-124, 


‘Rajendra Prasad’s case (supra) in 
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on a few, Le, the poor and down-trod- 
den who are outcasts of a society, waich 
led to the irresistible inference that the 
punishment. was not fairly applied. This 
may be a ‘progressive’ stance, which is 
out of place in a judicial pronouncement, 
which ought to be based on the facts 
and circumstances of the case and 
law applicable. But the professed view 
does not stem from a firm belief in dig- 
nity of human life for they themselves 
advocate the death penalty for certain 
classes of offenders, namely: (1) white- 
collar offenders, (2) anti-social offencers, 
and (3) hardened murderers. This shows. 
that the majority was not against the 
capital punishment in principle. On the 
facts before them they commuted the 
sentence of death to a sentence of im- 
prisonment for life, and the decision can- 
not, therefore, be construed as laying 
down a ratio decidendi. 


24. Testing the majority decision in 
light 
of theory of precedents as expounded 
above it seems to me clear that it does 
not lay down any legal principle appli- 
ed to any legal problem disclosed by 
the facts and, therefore the majority de- 
cision cannot be said to have ‘declared 
any law’ within the meaning of Art. 141 
so as to bind all Courts in the country, 
General observations made in the con- 
text of sentencing jurisprudence will 
have to be regarded as the view of the 
Judge/Judges concerned — and not ‘aw 
declared by this Court’ under Art, 141 
of the Constitution. Any attempt to 
limit or circumscribe the connotation of 
‘special reasons’ mentioned in S. 354 (3) 
of the Code of Criminal Procedure by 
indulging in classification of murders 
such as white collar offences and unon- 
white collar offences or laying down so- 
called guidelines for imposition of the 
extreme penalty, would amount to un- 
warranted abridgement of the discretion 
legally vested in the trial court and con- 
stitutionally upheld by this Court. 


25. If the general observations on 
sentencing jurisprudence made in Rajen- 
dra Prasad’s case (AIR 1979 SC 416) 
(supra) are to be regarded as ‘law de: ` 
clared by this Court’ within the mean- 
ing of Art, 141 so as to bind all Courts 
in the country, then the observation or 
the. so-called guideline as to the effect 
**snecial reasons’ necessary for imposing 
death penalty must relate, not to the 


crime as such but to the criminal” 
occurring in the majority judgment, it 


the - 
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must be pointed out, if I may say 50, 
with respect, would be unwarranted and 
contrary to S. 302 of the Indian Penal 
Code read with S. 354 (3) of the Code of 
Criminal Procedure. Section 302 of the 
Indian Penal Code gives a choice while 
S. 354 (3) of the Code merely requires 
‘special reasons’ to be indicated for im- 
posing the death penalty. Nothing is 
stated whether the ‘special reasons’ 
should relate to the criminal or the 
crime. In the absence of any specific in- 
dication in that behalf ‘special reasons’ 
would relate both to the crime and the 
criminal. Previously, perhaps more at~ 
tention was being paid to the nature, 
gravity and the manner of committing 
the crime, though extenuating factors 
concerning the criminal, his age, criminal 
tendencies etc. were not ignored. In the 
majority judgment in Rajendra Prasad’s 
case (supra), nothing new has been said 
except that more emphasis on factors 
concerning the criminal is indicated, But 
in the great enthusiasm for doing so, 
the pendulum has swung to the other 
extreme and the guideline given is that 
the ‘special reasons’ must relate ‘not to 


the crime as such but to the criminal’ 


for which there is no warrant in S. 354 
(3) of the Code of Criminal Procedure. 


26.. I may also venture to say, the 
obsession to get the death penalty abo- 
lished from the Statute Book, Le. Indian 
Penal Code, 1860, is so great that an 
interdict against it is surprisingly spelt 
out from the Constitution itself because 
right to life has been regarded as ‘very 
. valuable, sacrosanct and fundamental’ 
therein, though in Jagmohan Singbh’s 
case, (1973) 1 SCC 20: (AIR 1973 SC 
947) this Court by unanimous judgment 
of five Judges held that the death 
penalty and the judicial discretion vest- 
ed in the Court regarding its imposition 
on an accused are constitutionally valid. 
That decision, it may incidentally be 
pointed out, has adverted to the ‘well- 
settled principles’ which have all these 
years governed the exercise of proper 
judicial discretion. In my view, there- 
fore, sc long as the extreme penalty is 
retained on the Statute Book, it would 
be impermissible for any Judge to ad- 


vocate its abolition in judicial pro- 
nouncements. The forum for that is 
elsewhere. 


27. There is increasing concern today 
about the judiciary transgressing its 
limits by usurping the function of the 
legislature. Many critics think that the 
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courts should ‘apply’, but not’ ‘make’, 
the law and that they should not in- 
trude into the field of policy-making, 
The problem appears to be also acute 
in the United States of America. In a 
recent article, a learned author(6) views 
the complex situation with deep concern, 
stating: 

“Today many Americans do resent an 
€ver-more activist judiciary. Beware, 
warns a vocal group of scholars: The 
Imperial Presidency might have feded, 
but now the Imperial Judiciary has the 
Republic in its clutches.” (Emphasis sup= 
plied) 

He then goes on to say: 

“For all their power, Judges 
remarkably unaccountable 
known.” 


Mr. Justice Robert Jackson, Associated 
Justice of the Supreme Court of the 
United States in the Roosevelt and Tru- 
man years, delineates the correct picture: 


“We are not final because we are in« 
fallible, but we are infallible because wa 
are final.” 


remain 
and un 


In the end, that means relying on Judges 
themselves to exercise self-restraint. 


28. Reverting to the appeal before 
me, I cannot say that the award of death 
sentence to any of the two appellants, 
Dalbir Singh and Kulwant Singh was nof 
proper or uncalled for. Though the d'So 
pute was over the ‘turns of water’, that 
would hardly furnish any justification 
for the commission of the pre-planned 
triple murder. The appellant Dalbir 
Singh fired two gun shots hitting the 
deceased Sardul Singh on the chest, re- 
sulting in his instantaneous death. When 
the deceased Jagir Singh stepped for- 
ward to lift Sardul Singh, he was fired 
at by the appellant Kulwant Singh with 
his gun which hit him on the forehead. 
This also resulted in his immediate 
death. When the deceased Piara Singh 
came forward to rescue Jagir Singh, 
both the appellants Kulwant Singh and 
Dalbir Singh again fired at him from 
their guns, asya result of which he fell 
down and succumbed to his injuries on 
the spot. Thereafter, both the appellants 
continued firing their guns at the com-< 
plainants’ party and Kapoor Singh P.W. 
14 had no other alternative but to bring 
out his licensed gun from his house, 


(6) Evan Thomas: “Have the Judges 
Done Too Much?” Time Essay, Time, 
January 22, 1979, pp. 49-50, 
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Thereupon, both sides started firing and 
a number of persons sustained’ gun shot 
injuries on their person. Baga Sinch, 
lambardar of the village in the midst of 
this firing appeared on the scene aad 
made an attempt to pacify both the sides, 
but he also received gun shot injuries 
as a result of which he died two days 
jater. The dastardly act of the appel- 
lants resulted in the loss of three preci« 
ous lives. That leaves out of account tne 
fourth, Baga Singh, who made a dying 
declaration that he had also been: shot by 
the appellants, but the High Court felt 
that he might have been caught b=- 
tween the cross-fire which subsequently 
ensued after the three had fallen, Thcsa 
were nothing but intentional, coli- 
blooded and brutal murders. 


29. In my view, the High Court was 
fustified in confirming the death sen- 
tences passed under §. 368 (a) of tne 
Code, beimg satisfied that there were 
‘special reasons’. within the meaning of 
S. 354, sub-sec. (3) of the Code of Cri- 
minal Procedure, 1973. I would say that 
on the facts and circumstances of tne 
case, the award of death sentence to the 
two appellants was neither ‘erroneous in 
principle’ nor was ‘arbitrary or excés~ 
sive’, or ‘indicative of an improper exer- 
cise of discretion’,;.For my part, I have 
no sympathy for these  trigger-happy 
gentlemen and the sentence imposed en 
them is well-merited. 


30. I would, therefore, dismiss tne 
appeal leaving the appellants to exec- 


tive clemency, 
Appeal allowed, 
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= Substitution whether enures in cross- 
appeal or it abates — Principles of wai- 


ver and natural justice — Applicability 


— ATR 1931 Mad 277, Overruled, (Con- 
stitution of India, Art 226). 

Where cross-appeals are preferred 
against a common decree or an award 
and in the cross-appeals the parties are 
arrayed in rival positions and where one 
party as appellant dies and his legal re- 
presentatives are brought on record 
though those very legal representatives 
are not substituted in his place which 
he adopted as respondent in the cross« 
appeal, the cross-appeal would not abate, 

(Para 14) 


On order passed in reference under 
S. 18 of the Land Acquisition Act en- 
hancing compensation, separate appeals 
were filed before the High Court both 
the claim- 
ants. One of the claimants died during 
the pendency of appeals. His legal repre- 
sentatives were substituted on record in 
the appeal filed by the claimants. How- 
ever, no steps were taken to bring these 
legal representatives on record in the 
Government appeal. Both appeals were 
heard together by the High Court, It dis- 
missed the claimants’ appeal but allow- 
ed the Government appeal. In appeal 
by special leave before the Supreme 
Court, it was contended that the Gov- 
ernment appeal abated for failure to 
bring legal representatives of one of the 
claimants on record and stood dismissed 
automatically and could not have been 
heard amd allowed by the High Court 
while entertaining the claimants’ appeal. 


Held, the decision of the High Court 
allowing the Government appeal could 
not be set aside on ground that it had 
abated as a whole. Appeal No. 180 of 
1964, D/. 4-2-1969 (Andh Pra), Affirmed. 

(Paras 14, 42, 43) 


Per Shinghal, J.:— The question whe- 
ther the ‘right to sue’ survived against 
the surviving respondents alone, was a 
matter for the appellate court to ex- 
amine and decide after hearing the 
parties, with due regard to the question 
of jointness or otherwise of the decree 
and the further question whether there 
was any possibility of two contradictory 
decrees etc. As that was not done by 
the High Court where the Government 
appeal was pending, there is no justifi- 
cation for the argument that the appeal 
automatically stood dismissed after the 
expiry of the period of 90 days from the 
death of one of the claimants and con- 
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sequent abatement of the appeal against 
him. As the plea of abatement of the 
Government appeal against deceased re~ 
spondent and its dismissal as a whole for 
that reason, was wilfully abandoned by: 
the respondents in the High Court, it 
will not be fair and reasonable to allow 
them to rake it up in the facts and. cir- 
cumstances of. this case merely because 
the decision of the High Court has gone 
against them. (Paras. A 14) 


A decree against a dead. person is not 
necessarily a nullity for all purposes, A 
decree against a dead person is treated 
as a nullity because it cannot be allow- 
ed to operate against his legal represen- 
tative when he was never brought on 
the record to defend the case. It is a 
matter entirely at the discretion of the 
legal representative of a deceased re- 
spondent against whom a decree has 
been passed after his death to decide 
whether he will raise the question that. 
the decree has become a mullity, at the 
appropriate time, namely, during the 
course of the hearing of any appeal that. 
may be filed by the other party, or to 
abandon that obvious technical objection 
and fight the appeal on the merits.. 
Therefore, it cannot be said that an ap- 
pellate court is denuded of its jurisdic- 
tion to hear an appeal in. which one of 
the respondents has died and the right to 
sue does not survive against the surviv- 


ing defendant or defendants alone mere: - 


ly because no application has been made 
to bring his legal representative on the 
record when no objection to that effect. 
is raised by anyone. A point of defence. 
which has been wilfully or deliberately 
abandoned by a party in a civil case, at 
a crucial stage when it was most rele- 
vant or material, cannot be allowed to 
be taken, up later, at the sweet. will of 
the party which had abandoned the 
point, or as a last resort, or as an after- 
thought. In fact in a case where a point 
has been wilfully abandoned by a party, 
even if, in a given case, such a conclu- 
sion is arrived at on the basis. of his 
conduct, it will not be permissible to. 
allow. that party to revoke the abandon- 
ment if that will be disadvantageous to 
the other party. Case law discussed. 

~ (Paras 5, 6, 10) 


Per Desai, J:— The basic principle 
underlying O. 22, Rr. 3 and 4 is indis- 
putably a facet of natural justice or a 
limb of audj alteram partem rule. The 


first limb of this’ rule audi alteram pare 


tem requires that a person must be 
given an opportunity of being heard bes 
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fore a decision one way or the. other af~ 
fecting him is. recorded. As a corollary 
to this rule it is provided in the Code 
of Civil Procedure that where a party 
to the proceeding dies. pending the pro- 
ceeding and the cause of action survives, 
the legal representatives of the deceas~ 
ed party should ‘be brought on record 
which. only means that such legal repre- 
sentatives must be afforded an opportu- 
nity of being heard before any liability 
is fastened. upon them. If some legal 
representatives are before the Court, or 
they are before the Court in another 
capacity or are brought on record at 
some stage of the suit, the action will 
not abate even if there is no strict com- 
pliance with the requirements of Rr. 3. 
and 4, This principle applies to the pro~ 
cedure. to. be followed both in cross-ob« 
jection and cross-appeal. Cross-appeal. 
and cross-objections provide two dif 
ferent remedies for the same purpose and 
that is why under O. 41, R. 22, cross- 
objection can be preferred in respect of 
such points on which that. party could 
have preferred an appeal. If such be the 
position of cross-objections. and cross 
appeal a differentiation in the. matter of 
their treatment under Rr. 3 and 4 can-~ 
not be justified. merely on the ground 
that in case of cross-objections. they 
form part of the same. record while 
cross-appeals are two independent pro- 
ceedings. The discernible principle under 
lying Rr. 3 and 4 of O, 22 is that the 
representatives of. the deceased 
likely to be affected one way or the 
other by the decision in appeal must be. 
before the Court and must be heard be- 
fore a decision affecting their interests 
is recorded, stands fully vindicated when 
in .cross-appeals a party occupying the 
position of an appellant in one appeal 
and respondent in the other appeal dies 
and his legal representatives are brought. 
on record in the appeal in which he is 
the appellant and not in the other appeal 
wherein he is a respondent because the 
subject-matter of both the appeals being: 
the decree under attack, they have an 
opportunity to support. the decree in 
their favour and question the correctness 
of the decree adverse to them, Even if 
they were brought on record as legal. 
representatives of the deceased in his 
capacity as respondent in the cross-ap- 
peal, they could not have. further ad- 
vanced their case nor could they hava 
done anything more than what they 
would do. in their capacity as legal re- 
presentatives of the deceased. ` appellanii 
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unless they were precluded from conr 
tending ‘that they being not on ‘reccrd 
cannot support or controvert the decrze. 
AIR 1931 Mad 277, Overruled. 
(Paras 27, 28, 41, 42, 43) 
Anno. AIR Comm. C.P.C. (9th Edn.), 
O. 22 R. 3 N. 3, R. 4 N. 14B, 19, R. 11 
N. 9C; O. 41 R. 22 N. 18 and 20; Consin. 
of India (2nd Edn.), Art. 226 N. 59(H) 
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AIR 1966.SC 792: (1966) 1 SCR 937 29 
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‘Mr. A. K. Sen, Sr. Advocate (Mr. <A. 
Subba Rao, Advocate with him), for Ap- 
pellants; Mr. T. V. S. N, Cuat, Advocaze, 
for Respondent. 


SHINGHAL, J.:— This appeal is by a 
certificate of the High Court of -Andkra 
Pradesh on the valuation of the subjeet- 
matter and is directed against its jucg~ 
ment dated February 4, 1969. 


2. The State Government acquired 2 
acres and 79 cents ofthe land ofthe ap- 
pellants in Kurnool town for locating a 
bus depot of the Andhra Pradesh Stete 
Transport Corporation. It was arable 
land within the municipal limits of tne 
town, with two trees and an old com- 
pound wall. Its possession was taken mm 
the State Government on May 25, 1962. 
The market value of the land was fixed 
at Rs. 27,042.53 at the rate of Rs. 2 per 
Square yard, The compound wall and 
the trees were valued at Rs, 930 and 
after allowing a solatium of 15 per cent 
and interest at 4 per cent per annum, 
‘the total compensation was worked out 
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to Rs. 33,069.12. N. Jayarama Reddy, - 
Y. Prabhakar Reddy and C. Manikya 
Reddy, who were the three owners of 
the land, accepted that compensation 
under protest and applied for a refer- 
ence under Section 18 of the Land Ac- 
quisition Act. After recording ` evidence 
and inspecting the site, the Subordinate 
Judge held that the claimants were en- 
titled to payment at the rate of Rs. 12 
per square yard for the value of land, 
a solatium of 15 per cent and interest 
at 4 per cent. Both parties felt aggriev- 
ed against that order dated July 30, 1963. 
While Appeal No. AS 180 of 1964, here- 
inafter referred to as the Government 
appeal, was filed by the Revenue Divi- 
sional Officer and the Land Acquisition 
Officer, Kurnool, Appeal No. AS 296 of 
1964, hereinafter referred to as the 
claimants’ appeal, owas filed by: the 
claimants. There were thus cross-appeals 
in the High Court against a common 
order of the ‘Subordinate Judge. The 
memorandum of the Government appeal 
was filed on December, 7, 1963. I do 
not have the date of the claimants’ ap- 
peal on the record, but itis not dis- 
puted that it was filed before April A 
1964. While the two appeals were pend- 
ing in the High Court, Y. Prabhakar 
Reddy, one of the three claimants of 
the compensation for the acquired land, 
died on April 3, 1964. An application 
was made in the claimants’ appeal ta 
bring his legal representatives on the 
record, and the High Court passed an 
order on July 14, 1964 (in C. M. P. 
No. 7284 of 1964) bringing appellants 
4 to9 on record as ‘the legal represen- 
tatives of Y. Prabhakar Reddy. It is 
admitted before me that that was done 
before the abatement of that appeal. It 
seems that no application was made in 
the government appeal to bring the 
legal representatives of the deceased re- 
spondent Y. Prabhakar Reddy on the 
record of that appeal. Both the appeals 
were, however, taken up for hearing 
together and were disposed of by a 
common judgment of the High Court 
dated February 4, 1969. The High Court 
dismissed the claimants’ appeal, but 
allowed the government appeal and re- 
duced the price of the acquired land 
from Rs. 12/- to Rs. 4/- per square yard 
“with the usual solatium and interest 
at 4 per cent as allowed by the lower 
court.” While the government felt satis~ 


fied with that judgment, the claimants 


‘applied for a certificate which was 


granted on the ground that the value 
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of the subject-matter of the suit in 
the court of first instance was upwards 
of Rs. 20,000/- and the value of the 
subject-matter in dispute on appeal to 
this Court was also upwards of that 
amount and the decree appealed from 
did not affirm the decision of the lower 
court. On the strength of that certi- 
ficate, the appellants have come up to 
this Court in appeal, 


3. It has been argued by Mr. Sen 
on behalf of the appellants that as 
Y. Prabhakar Reddy, respondent No, 2 
in the government appeal, died on April 
3, 1964, and his legal representatives 
were not brought on the record within 
the period of 90 days provided by law, 
that appeal abated thereafter and stood 
dismissed automatically and could not 
be. resurrected and heard by the High 
Court as a cross-appeal to the claimants’ 
appeal, The learned counsel has placed 
reliance on the decisions of this Court 
in State of Punjab v. Nathu Ram (1962) 
2 SCR 636: (AIR 1962 SC 89), Rame- 
shwar Prasad v. Shyam Beharilal Jagan- 
nath (1964) 3 SCR 549: (AIR 1963 SC 
1901), Ramagya Prasad Gupta v. Murli 
Prasad (1973) 1 SCR 63: (AIR 1972 SC 
1181) and Harihar Prasad Singh v. Bal- 
miki Prasad Singh (1975) 2 SCR 932: 
(AIR 1975 SC 733) to support his argu- 
ment. In particular, he has placed re- 
liance on Nathu Ram’s case to fortify 
his argument that the specification of 
the shares or of the interest of the de- 
ceased Y. Prabhakar Reddy did not af- 
fect the nature of the decree and the 
capacity of the joint decree-holders to 
execute the entire decree or to resist 
the attempt of the other party to inter- 
fere with the joint right decreed in 
their favour. In particular, he has re- 
lied on that portion of that deci- 
sion where it has been stated that as 
the subject-matter for which the com- 
pensation is to be calculated in such 
cases is one and the same, there can- 
not be different assessments of the 
amounts of compensation for the same 
parcel of land. So, as the appeal be- 
fore the High Court was directed against 
the joint decree and the appellate court 
could not take a decision on the basis 
of the separate shares of the claimants, 
it has been argued that the whole of 
the government appeal should have 
been dismissed because of its abate- 
ment against the deceased respondent. ` 

4. Now what Order XXII, Rule 4 (1) 
€. P. C. provides is that where one of 
two or more defendants dies and the 
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right to sue does not: survive against 
the surviving defendant or defendants 
alone, the Court, on an application made 
in that behalf, shall cause the legal 
representative of the deceased defen« 
dant to be made a party and shall pro- 
ceed with the suit, Sub-rule (3) pro- 
vides further that where within the 
time limited by law no application is 
made under sub-rule (1), “the suit 
shall abate ag against the deceased de- 
fendant.” So as Y, Prabhakar Reddy, 
respondent No, 2 in the government ap- 
peal, died on April 3, 1964, and an ap- 
plication was not made to bring his 
legal representatives on the record with- 
in the specified time limit, the appeal 
automatically abated as against the de- 
ceased respondent, and it is mot correct 
to say that the appeal automatically 
stood dismissed against the’ surviving 
respondents because of that default. The 
question 





gard to the question of jointness or 
otherwise of the decree and the further 
question whether there was any possi- 
bility of two contradictory decrees etc. 
As that was not done by the High Court 
where the government appeal was 
pending, there is no justification for 
the argument that the appeal auto- 
matically stood dismissed after the ex- 
piry of the period of 90 days from the 
death of respondent Y. Prabhakar Reddy 
on April 3, 1964 because of the abate- 
ment of the appeal against him, 


5. But even if it were assumed that 
the government appeal deserved to be 
dismissed as a whole because of its 
abatement against the deceased respon- 
dent, there is no justification for Mr. 
Sen’s further argument that the High 
Court’s decree dated February 4, 1969, 
was a nullity merely because it was 
passed against a dead person, namely, 
Y. Prabhakar Reddy, It has to be ap- 
preciated that a decree against a dead 
person is not necessarily a nullity for 
all purposes. It will be sufficient to say 
that such a decree has been held to be 
a nullity because it cannot be executed 
against his legal representative for the 
simple reason that he did not have a 
full opportunity of being heard in re- 
spect of it, and the legal representative 


cannot be condemned unheard. So if 
a respondent to an appeal dies, and 
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the appeal abates because of the failure 
his legal representative on the record 
within the time limited by law, and 
the appellate court loses sight of that 
development or ignores it, will still be 
permissible for the court hearing the 
appeal to bring his legal representative 
on the record on an application to that 
effect and to examine any application 
that may be made for condonation of 
the delay. It is also permissible, and 
is in fact the common practice, to re- 
mand the case for disposal according tc 
law to the court in which it was pend- 
ing at the time of the death of the de- 
ceased party. The law has therefore 
provided, and accepted, modes for re- 
opening and hearing the appeal in suck 
cases, 


_ 6. The basic fact remains that & 
decree against a dead person is treatec 
as a nullity because it cannot be allow- 
ed to operate against his legal repre- 
sentative when he was never brough® 
on the record to defend the case. Any 
other view would not be possible or 
permissible for it would fasten on him 
a liability for which he did not have 
any hearing. So while the law treats 
such a decree as a nullity qua the lega 
representative of the deceased defen< 


dant or respondent, there is nothing toe - 


prevent him from deciding that he wil! 
not treat the decree as a nullity, buz 
will abide by it as it stands, or as is 
may be modified thereafter on appeal 
If a legal representative adopts tha: 
alternative or course of action, it can- 
not possibly be said that his option te 
be governed by the decree is against 
the law or any concept of public policy 
or purpose, or the public morality, DÈ 
is thus a matter entirely at the discre- 
tion of the legal representative of a 
deceased respondent against whom 4 
decree has been passed after his death 
to decide whether he will raise the 
question that the decree has become a 
nullity, at the appropriate time, namely, 
during the course of the hearing of any 
appeal that may be filed by the othe? 
party, or to abandon that obvious tech- 
nical objection and fight the appeal om 
the merits, He may do so either be 
cause of his faith in the strength af 
his case on the merits, or because af 
incorrect legal advice, or for the rea- 
son that he may not like to rely on 3 
mere technical plea, or because in th3 


case of  cross-appeals, he may hav2 
the impression that bringing the legal 
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representative of the deceased respondent 
on record in an appeal by a co~-appel« 
lant will enure for the benefit of or ba 
sufficient for purposes of the cross-ap+ 
peal. Am abandonment of a technical 
plea of abatement and the consequen- 
tial dismissal of the appeal, is there- 
fore a matter at the discretion of the 
legal representative of the deceased re- 
spondent and there is no justification 
for the argument to the contrary, It 
is equally futile to argue that an ap- 
pellate court is denuded of its jurisdic- 
tion to hear an appeal in which one of 
the respondents has died and the right 
to sue does not survive against the 
surviving defendant or defendants alone 
merely because no application has been 
made to bring his legal representative 
on the record when no objection to 
that effect is raised by anyone, 


7. But, as is equally obvious, it will 
not be fair to draw an inference as to 
the abandonment of such a plea of 
abatement unless there is clear, suffi- 
cient and satisfactory evidence to prove 
that the legal representative of the de- 
ceased respondent was aware of it and 
abandoned it wilfully. The following 
facts have been well established in this 
respect -in the present case, 


8. It will be recalled that the Sub- 
ordinate Judge made his order in the 
reference under Section 18 of the Land 
Acquisition Act on July 30, 1963, and 
the memorandum of the government ap- 
peal was filed in the High Court on 
December 7, 1963, The claimants filed 
their cross-appeal No, AS 296 of 1964 
soon after and, at any- rate, before 
April 3, 1964. It will also be recalled 


‘that Y. Prabhakar Reddy died on April 


3, 1964. While he was respondent No. 2 
in the government appeal, he was 4 
co-appellant in the claimants’ appeal. 
As bas been stated, the claimants 
brought Y. Prabhakar Reddy’s legal 
representatives on the record in their 
appeal under an order of the High 
Court dated July 14, 1964, and they 
were arrayed as appellants Nos. 4 to 
9. It is admitted that that appeal there- 
fore never abated and the array of the 
parties was full and complete. As has 
been pointed out, the legal representa- 
tives of Y. Prabhakar Reddy were not 
brought on record in the government 
appeal. It cannot be denied, however, 
that they knew of Y. Prabhakar Reddy’s 
death on April 3, 1964, for he was their 


ancestor, They also knew that they 
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record as 
representatives in the 
claimants’ appeal because of the High 
Courts specific order to that effect 
dated. July 14, 1964 in CG M. R 
No. 7282 of 1964 where they were re- 
presented by counsel. They thus knew 
that Y. Prabhakar Reddy’s legal repre- 
sentatives were mot brought on record 
in the government eppeal, and that it 
stood abated agains: them because of 
the expiry of the time limited by law 
in that respect. Even so, they did not 
make an application to the High Court 
for the dismissal of the appeal on the 
ground that it could not survive against 
the surviving respondents because of 
that basic defect, in the facts and cir- 
cumstances of that case. That in fact 
continued to be the position for a long 
period of some five years. It is not 
disputed that the appeals came up for 
hearing in the High Court on or about 
February 4, 1969, but, even then, mo 
objection was taken to the hearing of 
the government appeal in spite of the 
fatal defect in its constitution. On the 
other hand, when the two appeals were 
taken up for hearing, the High Court 
heard, without any objection, not only 
the counsel for the appellants in the 
government appeal, but also C. Padma- 
nabha Reddy, who was counsel for the 
respondents in that appeal and for the 
reconstituted array of appellants in the 
claimants appeal. The legal represen- 
tatives of Y. Prabhakar Reddy and 
their counsel were thus aware of the 
fact that the government appeal had 
abated against respondent Y. Prabhakar 
Reddy, and it will not be unfair to 
assume that they, or, at any rate, their 
-~ counsel knew that it was open for them 
to contend that the appeal was liable 
to dismissal for that reason. Two 
courses of action were therefore open 
to them: (i) to move the High Court for 
the dismissal of the government appeal, 
or (ii) to allow that appeal to be heard 
and decided on the merits and to abide 
by any decree which the High Court 
might pass in the two appeals. The 
legal representatives and their counsel 
did not. choose to adopt the first course 
of action; and it will be fair and rea~ 
sonable to hold that they wilfully 
choose the second course of action. That 
was why their counsel C. Padmanabha 
Reddy, who was counsel for all the 


respondents in the government appeal, 
and for all the appellants in the clai- 
mants’ appeal, argued both the appeals 


had been brought on 
his legal 
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on the merits. The High Court heard 
and decided the .cross-appeals by its 
impugned judgment dated February 4, 
1969, and it will be a proper conclu- 
sion for me to reach that the legal re- 
presentatives of Y.. Prabhakar Reddy 
wilfully abandoned any plea that might 
have been available to them on the 
basis of the abatement of the govern- 
ment appeal against the deceased re- 
spondent, 


9. It was only after the judgment of 
the High Court went against them, that 
the legal representatives of Y. Prabha- 
kar Reddy decided to take up the 
question of abatement, for the first 
time, in the petition which they and 
the other claimants filed under Sections 
104-110 amd Order 45, Rules 2 and 3 


CP C. It is significant that they did 


not even then ask the High Court to 
review its judgment and grant them 
relief on the ground that Y. Prabhakar 
Reddy had died and the decree against 
him was a nullity in so far as they 
were concerned. The High Court was 
simply asked to allow the application | 
for the certification of the appeal on 
the ground that the value of the sub- 
ject matter was upwards of Rs. 20,000/« 
and it made an order to that effect. 


` 10. In all these facts and circum- 
stances, I have no doubt that any plea 
that may have been available to the 
legal representatives of the deceased 
Y. Prabhakar Reddy in the government 
appeal because of its abatement, was 
wilfully abandoned by them. Any 
other view of the matter will be un- 
fair to the present respondents because 
if any such objection had been taken 
in the High Court, they would have 
made an application’ for the setting 
aside of the abatement and condoning 
the delay, for whatever it was worth. 
It has to be appreciated that a point of 
defence which has been wilfully or 
deliberately abandoned by a party in 
a civil case, at a crucial stage when it 
was most relevant or material, cannot 
be allowed to be taken up later, at the 
sweet will of the party which had 
abandoned the point, or as a last resort, 
or as an afterthought. In fact in a 
case where a point has been wilfully 
abandoned by a party, even if, in a 
given case, such a conclusion is arrived 
at on the basis of his conduct, it will 
not be permissible to allow that party 
to revoke the abandonment if that will 
be disadvantageous to the other party. 
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LL Mr Sen has however made a 
reference to Gaekwar Baroda State 
Railway v, Hafiz Habib-ul-haq 65 Ind 
App. 182: (AIR 1938 PC 165) and Tha- 
kore Saheb Khanji Kashari Khanji w 
Gulam Rasul Chandbhai AIR 1955 Bom 
449 for the purpose of showing that Le 
government appeal was not at all main- 
tainable in the High Court because cf 
its abatement against respondent Ý. 
Prabhakar. Redcy as that was a mat- 
ter relating to the jurisdiction of Lia 
High Court which could not have been 
abandoned, The provisions of Section 
86 C. P. C. came up for consideration 
in both those cases and it was held 
that as the section was based upon pub- 
lic policy or purpose, it was not open 
to a ruling chief to waive its provi- 
sions. Those were therefore different 
observations which have no bearing o2 
the present controversy for, as hæ 
been stated, the decision of the legal 
representative of a deceased respondent 
to be bound by a decree in spite of its. 
abatement does not involve any ques- 
tion of public policy. 

12. Mr. Sen’s reference to Maharana 
Shri Davlatsinghji Thakore Saheb af 
Limdi v. Khachar Hamir Mon (191% 
ILR 34 Bom 171, Town Municipal Coun- 
cil Athani v. Presiding Officer, Labou? 
Court, Hubli (1970) 1 SCR 51: (AIR 1969 
SC 1335), Simpson v. Crowle (1921) 3 
KB 243, Chief Justice of Andhra Pra- 
desh v, L. V. A. Dikshitula AIR 1975 
SC 193 and P. Dasa Muni Reddy ù 
P. Appa Rao (1975) 2 SCR 32: (AIE 
1974 SC 2089) is equally futile because 
they were cases of inherent lack of juris- 
diction in the court concerned or 
raised the question of the bar of limi- 
tation. 


13. Mr. Sen has placed reliance ot 
Punjab State v. Sardar Atma Singh AIF. 
1863 Punj 113 and State of Rajasthan 
v. Raghuraj Singh AIR 1968 Raj ls 
to show that where an application is 
mot made to bring the legal representa- 
tive of the deceased respondent on the 
record of a cross-appeal, that appea- 
- will abate, and it will not be permis- 


sible for the appellant to claim the 
benefit of the fact that the legal re- 
presentative of the deceased respon- 


dent had been brought on the recorc 
in the cross-appeal filed by him. I have 
gone through the cases, but. they are 
clearly distinguishable. The respon- 
dent in both cases died during thë 
pendency of the first appeal, and ar 
objection as to abatement owas taker 
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during the course of the hearing, so 
that there was no question of abandon- 
ing the objection in either of these 
cases and.if was permissible to apply 
to the court for the usual consequences 
which follow for’ non-compliance’ with 
the provisions of. Order XXII Rules 3 
and 4 C. P. C. Those decisions cannot 
therefore be of any help in a case like 


this. 

14. It would thus follow that as 
the plea of abatement of the govern- 
ment appeal against respondent Y. 


Prabhakar Reddy and its dismissal as 
a whole for that reason, was wilfully 
abandoned by the present respondents 
in. the- High Court, it will not be fair 
and reasonable to allow them to rake 
it up in the facts and circumstances of 
this case merely because the decision 
of the High Court has gone against 
them, l 


15. That leaves for consideration the 
question whether the finding of fact of 
the High Court that the present appel- 
lants were entitled to compensation at 
Rs. 4/- per square yard suffers from 
any such error as to require interfer- 
ence by this Court Mr. Sen has argu- 
edthat the High Court went wrong in 
interfering with the finding of the Sub- . 
ordinate Judge and in excluding the 
sale deeds Exts. Al- and A-2 altogether 
from consideration when they were 
important and were by themselves suffi- 
cient to uphold the finding of the Sub- 
ordinate Judge that the market value 
of the land was Rs, 12/- per square 
yard, 


16. I find from the impugned judg- 
ment that the High Court first took 
into consideration all those factors 
which were in favour of the claimants, 
namely, the fact that the land was 
situated within the municipal limits of 
Kurnool town, it was within easy reach 
of the government hospitals, the rail- 
way station, the Medical College and 
the- State Bank etc, it was-suitable as 
a building site etc. The High Court 
also took due notice of the fact that 
although Kurnool was not made the 
capital of Andhra Pradesh, it was a 
growing town and had an importance 
of its own. It then ‘examined those 
facts which persuaded it to reduce the 
market value, In doing so, it took note 
of the fact that the land umder acqui- 
sition had been bought by the clai- 
mants themselves for Rs, 26,000/- on` 
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October 30, 1961, just eight months be- 
fore the issue of the notification for its 
acquisition. That rate worked out to 
Rs. 2/- per square yard. Then the High 
Court took imto consideration the other 
facts that the claimants did not effect 
any improvement in the land after its 
purchase, it was not their case that 
the previous owner had sold it for any 
compelling reason, the claimants were 
not even responsible for preparing the 
lay out plan for the locality (which 
had keen accepted by the municipality 
even before they had purchased the 
land) and that they merely obtained 
the sanction of the Town Planning 
department to the lay out which had 
already been sanctioned. The High Court 
carefully examined the various sale 
agreements Exsts, A3, A5, A7, A10, A12 
and Al4, and rejected them on the 
ground that they did not appear to be 
genuine and had mostly been executed 
on the same date. That left.the two 
registered sale deeds Exs. Al and A2 
for consideration on which Mr. Sen has 
placed considerable reliance. The High 
Court noticed that they were for the 
sale of very small portions of land, 
namely, 3 cents and 5 cents, and did 
not think it proper to make them the 
basis for determining the value of 4a 
far larger piece of land, It cannot there- 
fore he said that the High Court ignor< 
ed or misread any important, piece of 
evidence in arriving at its finding. AS 
has been stated, the appellants bought 
the land for Rs. 26,000/-, which work- 
ed out to Rs. 2/- per square yard, and 
the High Court doubled that rate, and 
raised it to Rs, 4/- per square yard 
even though the acquisition took place 
within a matter of the next eight 
months and the appellants did nothing 
to improve its value. To say the 
least, such a finding cannot be said to 
have been vitiated for any reason what- 
soever so as to require reconsideration 
here. 


17. As I find no merit in the appeal, 
itis hereby dismissed with no order 
as to costs. 

DESAI, J.:— 18. I have carefully 
gone through the judgment prepared 
by my learned brother Shinghal, J. 
and I am im full agreement with him 
that the appeal be dismissed. ‘This 
separate opinion becomes necessary be~ 
cause in my opinion in the facts and 
circumstances of this case the Govern~ 
ment appeal had not abated at all, 


A. LR, 


19. All the relevant facts have been 
extensively set out by my learned 
brother and it is not necessary to re- 
peat them here. Even the nomenclature 
In respect of the two appeals as given 
by him may be adopted for facility of 
appreciating the point under discussion, 


20. After the award: by the Sub- 
ordinate Judge, two appeals came to 
be preferred, one by the Revenue Divi~ 
sional Officer styled as ‘Government 
appeal’, and another by the claimants 
Styled as ‘claimants’ appeal’. Both these 
appeals were cross-appeals arising from 
the Award of Subordinate Judge. Dur- 
ing the pendency of the appeals in the 
High Court, Y. Prabhakar Reddy, one 
of the three claimants, being an appel- 
lant in the claimants’ appeal and respon- 
dent in Government appeal, died on 
April 3, 1964 and upon an application 
made to the Court in the claimants’ 
appeal his legal representatives appel- 
lants 4-9 were brought on record. Ad- 
mittedly, the legal representatives of 
deceased Y. Prabhakar Reddy one of 
the respondents in Government appeal 
were not brought on record till both 
the appeals were disposed of by a 
common judgment rendered on Febru- 
ary 4, 1969. The High Court by its 
judgment dismissed the claimants’ ap- 
peal and partly allowed the Govern- 
ment appeal reducing the compensation 
payable in respect of the acquired land 
from Rs. 12/- to Rs. 4/- per square yard. 
Original two claimants and heirs of 
deceased claimant Y. Prabhakar Reddy 
preferred the present appeal to this 
Court by certificate granted by the 
High Court under Article 133 of the 
Constitution. 


21. Mr. A. K. Sen contended that ag 
heirs of one of the claimants Y. Prabha- 
kar Reddy, respondent in Government 
appeal, were not brought on record 
within the prescribed period of limita< 
tion after his death pending the appeal, 
not only the Government appeal abated 
against Y. Prabhakar Reddy but in 
view of the decision of this Court in 
State of Punjab v. Nathu Ram (1962) 2 
SCR 636: (AIR 1962 SC 89), the ap- 
peal abated as a whole and, therefore, 
the judgment of the High Court partly 
allowing the Government appeal and 
reducing the compensation from Rupees 
12/- to Rs. 4/- per square yard of the 
acquired land must be set aside on 


this short ground alone, 
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22, In view of the decision in Nachu 
Ram’s case, if Government appeal had 
abated in the facts and circumstances 
of the case, indisputably the appeal 
would abate as a whole. The sab- 
stance of the matter is whether in the 
facts and circumstances of this case and 
keeping in view the relevant provisions 
of law the Government appeal had at 
all abated, 


23. There were cross appeals arising 
from the same Award before the High 
Court. The record does not show that 
any order was made for consolidating 
these appeals as is usually done wen 
both the parties to a decree prefer ap- 
peals and which are styled as cross- 
appeals, Both the parties to the origi- 
nal proceeding adopt rival positions 
in cross-appeals, The claimants in 
their appeal moved the High Court to 
enhance the compensation from Rupees 
12/- per square yard awarded by the 
Subordinate Judge to a higher amouamt 
as claimed by them. The Governmeni in 
its appeal against the same Award mov- 
ed the High Court to reduce the com- 
pensation from Rs. 12 to Rs. 2 per sq. 
yard. The contest between the parties 
would be, what in the circumstances of 
the case should be adequate compensa- 
tion being the market value of the land 
acquired by the Government on the re- 
' levant date (see Nathuram’s case) (AIR 
1962 SC 39), 


24. Undoubtedly, one of the original 
claimants Y. Prabhakar Reddy being one 
of the appellants in the claimants’ ap- 
peal died and specifically his legal re- 
presentatives were brought on record 
within the prescribed period of limita- 
tion and that was done much prior to 
the date of kearing of the appeals by 
the High Court. As is notorious, the in- 
advertence, if not downright indifrer- 
ence, of those in charge of the Govern- 
ment appeal is demonstrably establisned 
because the counsel in charge of the 
Govt. appeal must have received the 
notice moved on behalf of the appel- 
lants-claimants seeking to bring the legal 
representatives of deceased Y, Prabha- 
kar Reddy on record and amending the 
cause title of the claimants’ appeal ac- 
cordingly. This was sufficient notice to 
the counsel in charge of. the Govern- 
ment appeal that the same gentleman 
was one of the respondents in Govern- 
ment appeal and his death having b2en 
notified, as a necessary corollary his 
heirs will have ta be brought on record 
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in Government appeal, Nothing more 
was required to be done by the counsel 
in charge of Government appeal except 
to bodily adopt those who applied to 
come on record in place of deceased 
Y. Prabhakar Reddy as his legal repre- 
sentatives in claimants’ appeal to be 
substituted as legal representatives of 
deceased respondent Y, Prabhakar Reddy 
in Government appeal, This was not 
done. It may also be mentioned that 
both the appeals were heard together 
and were disposed of by a common 
judgment. As has been pointed out by 
Shinghal, J., no contention was taken on 
behalf of the respondents in Govern- 
ment appeal that on account of the fail- 
ure of Government to bring the heirs 
of deceased Y. Prabhakar Reddy on re- 
cord within the time prescribed, the ap- 
peal has abated but on the contrary 
Government appeal was allowed to be 
proceeded in the presence of all parties 
including legal representatives of Y, Pra- 
bhakar Reddy who were appellants in 
claimants’ appeal and ended in a judg- 
ment adverse to them, What is the con- 
sequence of failure to raise this conten- 
tion has been examined by my learned 
brother in detail and J am in agreement 
with his conclusion, 


23. Now, Order 22, Rule 4 read with 
Order 22, Rule 11 of the Code of Civil 
Procedure require that the appellant in 
Government appeal should have brought 
the legal representatives of respondent 
deceased Y, Prabhakar Reddy, on record. 
There is no controversy that Rule 4 of 
Order 22 read with Rule 11 would be. 
attracted im this case, and as admittedly 
the legal representatives of deceased 
Y. Prabhakar Reddy, the respondent in 
Government appeal, were not brought 
on record till the appeal was disposed 
of, ordinarily the appeal would abate. 


26. The substantial question is: where 
cross-appeals are preferred against a 
common decree or an Award and in the 
cross-appeals the parties are arrayed in 
rival positions and where one party as 
appellant dies and his legal representa- 
tives are brought on record though these 
very legal representatives are not sub- 
stituted in his place which he adopted 
as respondent in the cross-appeal, would 
the cross-appeal abate? 


27. This question may be examined 
first on principle. The basic principle 
underlying Order 22, Rules 3 and 4 which 
on account of the provision contained 
in Order 22, Rule 11 apply to appeals, 
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jis indisputably a facet of natural justice 
or a limb of audi alteram partem rule. 
{It is a fundamental rule.of natural jus- 
tice that a man has a right to be heard— 
audi alteram partem—where a decision 
jaffecting him or his interest is to be re- 
‘corded, It hurts one’s sense of justice, 
fairness and reasons that a decision ong 
way or the other is recorded affecting 
a party without giving that party an 
opportunity of being heard. This rule 
embraces the whole notion of fair pro- 
[cedure and- the rule requiring a hearing 
‘is of almost universal validity. It has 
‘made a serious inroad in administrative 
idecisions. It should, enjoy a top place in 
la judicial proceeding. 


28. The first limb of this rule audi 
oe partem is that a person must be 
igiven an opportunity of being heard be- 
ifore a decision one way or the other 
laffecting him is recorded. As a corollary 
to this rule it is provided in the Code of 
[Civil Procedure that where a party to 
ithe proceeding dies pending the pro~ 
ceeding and the cause of action survives, 
‘the legal representatives of the deceased 
‘party should be brought on record which 
only means that such legal representa- 
tives must be afforded an opportunity 
of being heard before any liability is 
fastened upon them. It may be that the 
legal representatives in a given situa- 
tion may be personally liable or the 
estate of the deceased in their hands 
would. be: liable and in either case a de~ 
cision one way or the other, adverse or 
favourable to them, cannot be recorded 
unless they are given an opportunity of 
being heard. Order 22, Rules 3 and 4 
codify these procedural safeguards 
translating into statutory requirement 
one of the principles of natural justice, 


29. If this is the discernible principle 
underlying Order 22, Rules 3 amd 4 it 
has been demonstrably established by 
interpretation put on -these two rules, 
Original view was that all legal repre- 
sentatives of a deceased plaintiff or de- 
fendant must be substituted on the pain 
of the action abating. With utmost dili- 
gence from a multitude someone may 
escape notice and the consequent hard- 
ship in abatement of action led this 
Court to assert the principle that where 
some legal representatives are brought 
on record permitting an inference that 
the estate is adequately represented, the 
action would not abate though it would 
be the duty of the other side to bring 
those legal representatives on- record 
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who are overlooked or missed even at a 
later date When the aforementioned 
two provisions speak of legal represen- 
tatives it only means that if after dili~ 
gent and bona fide enquiry the party 
liable to bring the legal representatives 
on record ascertains who are the legal 
representatives of a deceased party and 
brings. them on record within the time 
limited by law, there is no abatement of 
the suit or appeal on the ground that 
some other legal representatives have 
not been brought on record, because the 
impleaded legal representatives suffi- 
ciently represent the estate of the de- 
ceased and the decision would bind oof 
only those impleaded but the entire 
estate including the interest of those 
not brought on record. This view . has 
been consistently adopted by this Court 
in Daya Ram v. Shyam Sundari, (1965) 1 
SCR 231: (AIR 1965 SC 1049); Mahomed 
Sulaiman v. N. C. Mohammad Ismail, 
(1966) 1 SCR 937: (AIR 1966 SC 792); 
and Harihar Prasad Singh v. Balmiki 
Prasad Singh, (1975) 2 SCR 932: (AIR 
1975 SC 733). The principle deducible 
from these decisions is that not only the 
interest of the deceased was adequately 
taken care of by those who were on re- 
cord but they had the opportunity to 
put forth their case within: permissible 
limits, Neither the case of the deceased . 
nor of his successors-in-interest has gong 

by default. In other words, the principle 
is that if the deceased had as a party a 
right to put forth his case, those likely 
to be affected by the decision on death 
of the deceased had the same opportu- 
nity to ‘put forth their case and even if 
from a large number having identical 
interest some are not brought on record 
those who are brought on record would 
adequately take care of their interest 
and the cause in the absence of some 
such would not abate. In legal parlance 
this procedure affords an opportunity of 
being heard in all its ramifications þe- 
fore a decision on ‘the pending lis is 
taken, 


30. Another principle in this behalf 
which has found recognition of the 
Courts is that if the legal ` representa- 
tives of the deceased party are before 
the Court in the same action even if in 
another capacity, failure to bring them 
on record in a. specific legal position 
would not result in abatement of the 
action. In Mahabir Prasad v. Jage Ram, 
(1971) 3 SCR 301: (AIR 1971 SC 742), 
this Court was called upon to consider 
whether where a legal representative 
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of a deceased party is on record in an- 
other capacity, failure to implead him as 
legal representative of the deceased 
party would result in abatement of "be 
action? In that case Mahabir Prasad, 
his wife Saroj Devi and his 
Gunwanti Devi filed a suit against Jage 
Ram and two others for recovering r2nt 


then due im the aggregate. amount of 


Rs, 61,750. The suit ended in a decree. 
The execution of the decree was resist- 
ed by the defendants on the plea inter 
alia that the decree was inexecutable be- 
cause of the provisions of Delhi Lend 
Reforms Act, 1954. This contention: focnd 
favour with the executing court and zhe 
application for execution was dismissed. 
Mahabir Prasad, one of the decree-hold- 
ers alone appealed against that order 
and impleaded Gunwanti Devi and Saroj 
Devi as party respondents along with 
the original judgment-debtors, Saroj 
Devi died in November 1962 and Maha- 
bir Prasad applied that the name of Saroj 
Devi be struck off from the array of 
respondents. The High Court made an 
order granting the application ‘subject 
to all just exceptions’. Subsequently be 
High Court dismissed the appeal holdmg 
that because the heirs and legal repre- 
sentatives of Saroj Devi were not 
brought on record within the period of 
limitation, the appeal abated in its en- 
tirety. This Court, while setting as.de 
the order made by the High Court hod 
ing that the eppeal abated, observed as 
under (at p. 744 of ATR): 


“Even on the alternative. ground that. 
Mahabir Prasad being one of the heirs 
of Saroj Devi “here can be no abatement 
merely because no formal application 
for showing Mahabir Prasad as an heir 
and legal representative of Saroj Devi 
was made, Where in a proceeding a 
party dies and one of the legal represen- 
tatives is already on the record in an- 
other capacity, it is only necessary that 
he should be described by an appro- 
priate application made in that behalf 
that he is also on record, as an heir and 
jegal representative. Even. if there are 
other heirs and legal representatives 
and no application for impleading them 
is made within the period of limitation 
prescribed by the Limitation Act the 
proceeding will not abate.” 


31. The principle deducible from tais 
decision of the Court is that where me 
of the legal representatives of the ce- 
ceased party is before the Court at the 
time when the proceeding is heard but 


motner’ 
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in amother capacity, it is immaterial 
whether he is described as such or not 
and even if there are other legal repre~ 
sentatives; the cause will not abate. 


32. Now, when a proceeding such as a 
suit ends in a decree it may be that de- 
cree may partly satisfy both the parties 


-with the result that with regard to that 


part of decree by which each party is 
dissatisfied that. party may prefer an. 
appeal challenging only that part of the 
decree by which it is dissatisfied. When 
one such party to the decree appeals and 
a notice of the appeal is served on the 
other side the respondent receiving .the 
notice may prefer cross-objections under 
Order 41, Rule 22, but what is import- 
ant to note is that such respondent 
though he may not have appealed from 
any part of the decree, may take any 
cross-objections to the decree which he 
could have taken by way of appeal. In 


other words, the respondent could have 
as well filed an appeal against that part 
of the decree by which he is dissatisfied 
but if he has not filed an appeal he can 
as well put forth cross-objections as 
contemplated by Order 41, Rule 22. 
Parameters of cross-objections by the 
language of Order 41, Rule 22, are limit~ 
ed to the contentions which could appro- 
priately be taken in an appeal against a 
decree or a part of a decree. For all 
practical purposes cross-objections and 
cross-appeals have the same purpose to 
achieve and cover the same ground. 
Would they stand on a different footing 
in respect of death of a party either in 
cross-appeals or in cross-objections? 


33. There is a conflict of judicial 
opinion on the effect of substitution of 
legal representatives of a deceased party 
in cross-objections and in cross-appeals. 
Mulla has noted this cleavage of opinion’ 
in his Code of Civil Procedure, 13th Edi- 
tion, Volume II, p. 1237, as under: 


“Where both the parties to a suit file 
independent appeals against the decree 
passed therein, and one of them dies 
pending the appeal, the substitution of 
his. legal representatives in one appeal 
does not enure for the benefit of the 
other appeal which consequently abates. 
But where one party to a suit prefers 
an appeal against the decree passed 
therein amd the other files a memoran- 
dum of cross-objections under oO. 41, 
R. 22, what is the effect of the legal re- 
presentatives of a deceased party to the 
proceedings being substituted in the 
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memorandum of cross-objections, and 
not in the appeal? There is a conflict of 
Judicial opinion on this question, Where 
the respondent died and his legal repre~ 
sentative was brought on record on his 
own application in the cross-objections 
and the appellant had not applied to 
bring him on record, it was held that 
the substitution of the legal representa~ 
tive in the cross-objection enured for 
the benefit of the appeal also as both the 
appeal amd the cross-appeal (sic) were 
part of the same proceedings, And where 
the appellant died, and his legal repre- 
sentatives were brought on record in 
the cross-objection but not in the ap- 
peal, it was held that the substitution 
in the cross-appeal (sic) did not enure 
for the benefit of the appeal and that 
the latter abated.” 


34. Decisions on which the commen- 
tary is based may now be examined in 
depth to sort out principle, if any, to 
which the cleavage of opinion is refer- 
able. 


35. In a very early decision in Brij 
Indar Singh v. Lala Kanshi Ram, AIR 
1917 PC 156, the Judicial Committee 
held that substitution of a deceased 
party’s legal representatives in an inter- 
locutory appeal. arising from an order 
made in a suit would enure for the bene- 
fit of the suit and no separate applica~ 
tion for substitution ʻin the suit need be 
made, It was in terms held that the in- 
troduction of a plaintiff or a defendant 
at one stage of the suit is an introduc- 
tion for all stages, and that though it 
was done in the course of an interlocu-~ 
tory application as to the production of 
books the same would enure for the 
benefit of the suit. While affirming the 
Tatio of this decision this Court in Ran- 
gubai Kom Shankar Jagtap v. Sundera- 
bai Bhratar Sakharam Jedhe, (1965) 3 
SCR 211 at pp. 216-217: (AIR 1965 SC 
1794 at p. 1797), analysed the principle 
underlying Order 22, Rules 3, 4 and 11 
as under: 

“Let us now consider the question on 
principle, A combined reading of Order 
XXII, Rr. 3, 4 and 11, of the Code of 
Civil Procedure shows that the doctrine 
of abatement applies equally to a suit 
as well as to an appeal, In the applica- 
tion of the said Hr 3 and 4 to an appeal 
instead of ‘plaintiff’ and ‘defendant’, 
‘appellant? and ‘respondent’ have to be 
read in those rules, Prime facie, there- 
fore, if a respondent dies and his legal 
representatives are not brought on re- 
cord within the prescribed time, the 


A.I R. 


appeal abates as against the respondent 
under R. 4, read with R. 11, of O. XXII 
of the Code of Civil Procedure. But 
there is another principle recognised by 
the Judicial Committee in the aforesaid 
decision which softens the rigour of this 
rule. The said principle is that if the 
legal representatives are brought on re- 
cord within the prescribed time at one 
stage of the suit, it will enure for the 
benefit of all the subsequent stages of 
the suit, The application of this princi- 
ple to different situations will help ta 
answer the problem presented in the 
present case, (1) A filed a suit against B 
for the recovery of possession and mesne 
profits. After the issues were framed, B 
died. At the stage of an interlocutory 
application for production of documents, 
the legal representatives of B wera 
brought on record within the time pre- 
scribed. The order bringing them on re~ 
cord would enure for the benefit of the 


.entire suit, (2) The suit was decreed and 


an appeal was filed in the High Court 
and was pending therein. The defendant 
died and his legal representatives were 
brought on record. The suit was subse- 
quently remanded to the trial Court. The 
order bringing the legal representatives 
on record in the appeal would enure for 
the further stages of the suit. (3) An ap- 
peal was filed against an interlocutory 
order made in a suit. Pending the appeal 
the defendant died and his legal repre- 
sentatives were brought on record, The 
appeal was dismissed. The appeal being 
a continuation or a stage of the suit, the 
order bringing the legal representatives 
on record would enure for the subse- 


‘quent stages of the suit. This would be 


so whether in the appeal the trial 
Court’s order was confirmed, modified or 
reversed. In the above 3 illustrations one 
fact is common, namely, the order bring- 
ing on record the legal representatives 
was made at one stage of the suit, be it 
in the suit or in an appeal against the 
interlocutory order or fimal order made 
in, the suit, for an-appeal is only a con- 
tinuation of the suit. Whether the appel- 
late order confirms that of the first 
Court, modifies or reverses it, it replaces 
or substitutes the order appealed against. 
It takes its place in the suit and be- 
comes a part of it. It is as it were the 
suit was brought to the appellate Court 
at one stage and the orders made there- 
in were made in the suit itself. There- 
fore, that order enures for the subse- 
quent stages of the suit, 
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But the same~legal position cannot te 
Invoked in the reverse or converse situs- 
tion, A suit is not a continuation of an 
appeal, An order made in a suit subse- 
quent to the filing of an appeal at an 
earlier stage will move forward with 
the subsequent stages of the suit or ap- 
Deals taken therefrom; but it cannot te 
projected backwards into the appeal 
that has already been filed. It cannot 
possibly become an order jin the appeel. 
Therefore, the order bringing the legal 
representatives of the 7th respondent cm 
record in the final decree ` proceedings 
cannot enure for the benefit of the ap- 
peal filed against the preliminary decre2. 
We, therefore, hold that the appeal abaz- 
ed so far as the 7th respondent was con- 
cerned,” 

36. In Shankaranaraina Saralaya v. 
Laxmi Hengsu, AIR 1931 Mad 277, two 
independent appeals were filed against 
the decree of the trial Court in the suit, 
one appeal being by the plaintiff and the 
other appeal by defendant 2. In the ap- 
peal filed by defendant 2 the legal re- 
presentatives of the respondent, viz., the 
plaintiff not having been brought on r2- 
cord within the time prescribed by law, 
the appeal abated, and when that abatz- 
ment was sought to be set aside, the 
Court found that there was no ground 
for allowing the application. It was then 
contended that because the legal repr2~ 
sentatives of the appellant in other a2- 
peal (who was undoubtedly the plaint-ff 
in the suit) have been added within the 
time allowed, it should be taken that 
those legal representatives have also 
been added in place of the deceased r2< 
spondent by defendant 2. Negativing this 
contention a learned single Judge of the 
Madras High Court held that there is no 
inter~dependence between the two ap- 
peals and the analogy of an appeal and 
a memorandum of cross-objection in tne 
same appeal does not hold good in case 
of two independent appeals where tne 
Court has to deal with two separate and 
Independent appeals though arising from 
the same suit and the parties adopt rival 
positions. The Court distinguished tne 
decision in Brij Indar Singh’s case (ALR 
1917 PC 156) by posing a question to 
itself: ‘Can. it be said in the present case 
‘that what was done in one appeal could 
enure for the benefit of another appeal 
unless the latter appeal can be deemed 
to be a continuation or a further stage 
of the appeal in which the legal repre- 
sentatives were brought on record and 
answered it in the negative observing 


N., Jayaram Reddi v. Rev. Din, 


Officer (Desai J.) [Prs. 35-38] S.C. 1405 


that it is not possible to extend the prin- 
ciple laid down by Judicial Committee 
in Brij Indar Singh’s case, 


37. In Dasondha Singh v. Shadi Ram 
Sardha Ram (AIR 1964 Punj 336), there 
were cross-appeals arising from the 
same decree before the Court and the 
plaintiff Shadi Ram was an appellant in 
the appeal preferred by him and when 
he died his legal representatives were 
impleaded within the prescribed time. 
In the appeal preferred by the defendant 
the application for impleading Shadi 
Ram’s legal representatives which was 
made beyond the prescribed period of 
limitation and the Court having declin- 
ed to condone the delay, the appeal 
abated, It was contended that as the 
legal representatives of Shadi Ram were 
impleaded in his appeal and as both 
these appeals: arose out of the same 
judgment, the legal representatives of 
Shadi Ram being before the Court it is 
a mere formality to make necessary en- 
dorsement on record and, therefore, the 
appeal preferred by defendant 2 would 
not abate. The Court negatived the 
argument relying upon a Division Bench 
decision in Punjab State v, Atma Singh, 
AIR 1963 Punj 113. 


38. In State of Rajasthan v. Raghu- 
raj Singh, AIR 1968 Raj 14, two cross- 
appeals came to be filed against the de- 
cision of the trial Court to the Rajasthan 
High Court. During the pendency of 
these appeals the plaintiff who was ap- 
pellant in his appeal died and his legal 
representatives were impleaded within 
time. It appears that the legal represen- 
tatives of the plaintiff who was respon- 
dent in defendant’s appeal were not sub- 
stituted and a preliminary objection was 
taken that the defendant’s appeal abates 
or has abated, The defendant countered 
this submission by saying that as plain- 
tiffs legal representatives were before 
the Court as brought on record and sub- 
stituted in the plaintiff’s appeal, it would 
be permitting a technicality to hold that 
the defendant’s appeal has abated. The 
Court examined two separate limbs of 
the submission: (1) what is the effect of 
substitution of deceased party’s legal 
representatives in cross-objections though 
no such substitution was made in the 


. main appeal; amd (2) would the effect be 


different if instead of cross-objections 
there were cross-appeals. A Division 
Bench of the Rajasthan High Court held 
that cross-objections being part of the 
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same proceedings and form part of the 
same record, substitution of legal repre- 
sentatives in the cross-objections would 
enure for the benefit of the main appeal. 
But in the case of cross-appeals, after 
referring to Shankaranaraina Saralaya’s 
case (AIR 1931 Mad 277), the High Court 
held that substitution of legal represen- 
tatives of a deceased party in one appeal 
cannot enure for the benefit of the cross- 
appeal and, therefore, defendants ap- 
peal was held to have abated, 


39. An analysis of the aforemention- 
ed decisions in search of a common 
thread or a deducible principle has not 
proved helpful. 


40. The following conclusions emerge 
from these decisions: 


(1) If all legal representatives are not 
impleaded after diligent search and some 
are brought on record and if the Court 
is satisfied that the estate is adequately 
represented meaning thereby that the 
‘interests of the deceased party are pro- 
perly represented before the Court, an 
action: would mot abate. 

(2) If the legal representative is on 
record in a different capacity, the failure 
to describe him also in his other capa- 
city as legal representative of the de- 
ceased party would not abate the pro- 
ceeding. 

(3) If an appeal ard  cross-objections 
in the appeal arising from a decree are 
before the appellate court and the re- 
spondent dies, substitution of his legal 
representatives in the cross-objections 
being part of the same record, would 
enure for the benefit of the appeal and 
the failure of the appellant to implead 
the legal representatives of the deceased 
respondent would not have the effect of 
abating the appeal but not vice versa. 

(4) A substitution of legal representa- 
tives of the deceased party in an appeal 
or revision even against an interlocutory 
order would enure for the subsequent 
stages of the suit on the footing ` that 
appeal is a continuation. of a suit and in- 
troduction of a party at one stage of a 
suit would enure for all subsequent 
stages of the suit. 


(GI In cross-appeals arising from the 
same decree where parties to a suit 
adopt rival positions, on the death of a 
party if his legal representatives are im- 
pleaded in one appeal it will not enure 
for the benefit of cross-appeal and the 
same would abate. 

41. Is it possible to ratiocinate these 
decisions? Apparently the task is diffi- 


cult, Now, if the object and purpose be- 
hind enacting Order 22, Rules 3 and 4 
are kept in forefront conclusions Nos. I 
to 4 would more or less fall in line with 
the object and purpose, namely, no deci- 
sion can be recorded in a judicial pro- 
ceeding concerning the interests of a 
party to a proceeding without giving 
such party or his legal representatives 
an opportunity of putting forth its/their 
case. To translate this principle into 
action denuding it of its ultra technical 
or harsh application, the Courts held 
that if some legal representatives are 
before the Court, or they are before the 
Court in another capacity or are brought 
on record at some stage of the suit, the 
action will not abate even if there is no 
strict compliance with the requirements 
of Rules 3 and 4. The distinction in the 
process drawn between the substitution 
of legal representatives in cross-objec~ 
tions and cross-appeal defies ratiocina= 
tion. Cross-appeal and  cross-objections 
provide two different remedies for the 
same purpose and that is why under 
Order 41, Rule 22, cross-objections can 
be preferred in respect of such points 
on which that party could have prefer- 
red an appeal.. If such be the position of 
cross-objections and .cross-appeal a dif- 
ferentiation in the matter of their treat- 
ment under Rules 3 and 4 cannot be 
justified merely on the ground that in 
case of cross-objections they form part 
of the same record while  cross-appeals 
are two independent proceedings. 


42. Now, if the discernible principle 
underlying Rules 3 and 4 of Order 22 is 
that the legal representatives of the de- 
ceased likely to be affected one way or 
the other by the decision in appeal must 
be before the Court and must be heard 
before a decision affecting their interests 
is recorded, it would stand fully vindi- 
cated when in cross-appeals a party oc- 
cupying the position of an appellant in 
one appeal and respondent in the other 
appeal dies and his legal representatives 
are brought on record in the appeal in 
which he is the appellant and not in the 
other appeal wherein he is a respondent 
because the subject-matter of both the 
appeals being the decree under attack, 
they have an opportunity to support the 
decree in their favour and question the 
correctness of the decree adverse to 
them. Even if they were brought on re- 
cord as legal representatives of the de~ 
ceased in his capacity as respondent in 
the cross-appeal, they could not have 
further advanced their case nor could 


r 
d 


= 
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: | contending that they being not on 
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they have done anything more thar. 


what they would do in their capacity as. 


legal representatives of the deceased ap- 


‘{/pellant unless they were precluded from. 


re~ 
cord cannot support or controvert the. 
decree, They have thus the fullest op- 
portunity of putting forth their griev- 
ance against and in support of the de= 
cree. Their position was not the least 
likely to be affected one way or the othe? 
even if they were not formally implead- 
ed as legal representatives of the deceas= 
ed in his capacity as respondent. To say 
that cross-appeals are independent of 
each other is to overlook the obvious 
position which parties adopt in cross-ap~ 
peals. Interdependence of cross-appeaB 
is the same as interdependence of appeel 
and cross-objections because as in the 
case of appeal and cross-objections a de 
cision with regard to appeal would 
directly impinge upon the decision in 
cross-objections and vice versa. Indubit~ 
ably the decision in one of the cross 
appeals would directly impinge upon the 
decision in the other because both ult=< 
mately arise from the same decree. Ths 
is really the interdependence of cross- 
appeals and it. is impossible to distin- 
guish cross-appeals from appeal ard 
cross-objections. Unfortunately this im- 
terdependence was overlooked by tke 
Madras High Court when the. scope of 


cross-appeals arising from the same de- 


cree and appeal and cross-objections =n 
respect of the same decree were not exa~ 
mined in depth in Shankaranaraina 
Saralaya’s case (AIR 1931 Mad 27%). 
This approach is merely an extension Jf 
the principle well recognised by Couris 
that if legal representatives are before 
the Court in the given proceeding in one 
capacity it is immaterial and irrelevant 
if they are not formally impleaded as 
legal representatives of the deceasad 
party in another capacity. Shorn of ere 
bellishment, when legal representatives 
of a deceased appellant are substituted 
and those very legal representatives as 
legal representatives of the same per 
son occupying the position of respondent 
in cross-appeal are not substituted, tne 
indisputable outcome would be that tha 

were on record in the connected proceed- 
ing before the same Court hearing both 
the matters, in one capacity though thay 


' were not described as such in their other 


capacity, namely, as legal representa- 


_ tives of the deceased respondent. To ig- 


nore this obvious position would be giv- 
ing: undue importance to form rather 


N. Jayaram ‘Reddi v. Rev. Dival, 


Officer (Desai J.) [Prs, 42-43] S.C. 1407 


than substance. The anxiety of the Court 
should be whether those likely to be 
affected by the decision in the proceed- 
ing were before the Court having full 
opportunity to canvass their case, Once 
that'is satisfied it can be safely said that 
the provisions contained in Rules 3 and 
4 of Order 22 are satisfied in a given 
case, To take another view would be to 
give an opportunity to the legal repre- 
sentatives of a deceased party in an ap- 
peal having had the fullest opportunity 
to canvass their case through the advo- 
cate of their choice appearing in cross- 
appeals for them and having canvassed 
their case and lost, to turn round and 
contend that they were not before the 
Court as legal representatives of the same 
person in his other capacity, namely, 
respondent in the cross-appeal. In other 
words, those legal representatives were 
before the Court all throughout the hear- 
ing of the appeal as parties to the ap- 
peal and canvassed their case and were 
heard by their advocate and they had ` 
the full opportunity to put forth what- 
ever contentions were open. to them in 
the appeals and to contest the contentions 
advanced against them by the opposite 
Side and yet if the other view is taken 
that as they were not formally impleaded 
as legal representatives of the deceased 
respondent in the cross-appeal that ap- 
peal has abated, it would be wholly un- 
just. It is very difficult to distinguish 
on principle the approach of the Court 
in appeals and cross-objections and in 
cross-appeals in this behalt No principle 
of law can distinguish this deviational 
approach. The cases which have taken 
the view that in cross-appeals the posi- 
tion is different than the one in appeal 
and cross-objections do not proceed on 
any discernible legal principle. Nor can 
they be -explained by any demonstrable 
legal principle but in fact they run 
„counter to the SELOPNEREG bii princi~ 
ple, 


43. In the present case the legal re- 
presentatives of deceased Y. Prabhakar 
Reddy were brought oń record in the 
claimants’ appėal. Through their advo- 
cate they were contending before the 
High Court that not only the compensa- 
tion should be enhanced but in reply to 
the submissions of the counsel for the 
State in their appeal they contended. that 
no case was made out for reducing the 
compensation, Both the appeals were 


heard together and mot one after the 
other, Therefore, the legal representa- 
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tives of the deceased Y. Prabhakar Reddy 
were all throughout before the Court, of 
course in one capacity, viz, as legal 
representatives of deceased appellant, 
but not so described as legal represen= 
tatives of the deceased respondent. Tha? 
cannot make any difference, Therefore, 
the appeal has not abated, 


44. On merits, I agree with my learn= 
ed brother Shinghal, that the compensa- 
tion as awarded by the High Court re- 
presents the market value of the land 
on the date of the Notification. under 
S. 4 of the Land Acquisition Act and no 
case is made out for interfering with the 
same. Accordingly, I agree with the final 
order that the appeal be dismissed 
with no order as to costs, 


Appeal dismissed, 
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Suraj Mal, Appellant v. The 
(Delhi Administration), Respondent. 


Criminal Appeal No. 202 of 1974, Dj- 
13-2-1979. 

(A) Criminal P. C. (2 of 1974), S. 354— 
Appreciation of evidence — Two incon- 
sistent statements by witness at one or 
two stages — Credibility. 


Where witnesses make two inconsistent 
statements in their evidence either at 
one stage or at two stages, the testimony 
of such witnesses becomes unreliable 
and unworthy of credence and in the 
absence of special circumstances no con< 
viction can be based on the evidence of 
such witnesses, (Para 2) 


Anno: AIR Comm, Cr, P, CG (7th Edn.), 
S. 354 N. 6. 

(B) Penal Code (45 of 1860), S. 161 — 
Evidence and proof — Mere recovery of 
money from accused not sufficient. ILR 
(1974) 2 Delhi 400, Reversed. (Evidence 
Act (1 of 1872), S. 9). (Criminal P. C. (2 
of 1974), S. 354). (Prevention of Corrup- 
tion Act (2 of 1947), S. 5 (1) (Ou) 


In a case of bribery, mere recovery of 
money divorced from the circumstances 
under which it is paid is not sufficient 
to convict the accused when the substan- 
tive evidence in the case is not reliable. 


(Para 2) 


State 
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[Pr. 1] Suraj Mal v, State (Delhi Admn.) (Fazal Ali J.) 


A.L R. 


Anno: AIR Comm. Cr. P. C. (7th Edn), 
S, 354 N. 6; AIR Manual (3rd Edn), Evi- 
dence Act, S. 9 N. 3; AIR Comm. Penal 


Code (2nd Edn), 5. 161 N. 2; AIR Manual, ` 
(3rd Edn), Prevention of Corruption Act, - 


S. 5(1)(d) N. 5, 


FAZAL ALI, J.: This appeal by spe= 


cial leave is directed against the judg<. 


ment of the Delhi High Court dated 11th 


Febraury, 1974 upholding the conviction . 


tot ` "7, 


iat.. 


and the sentence imposed on the appel- . 


lant. The appellant was convicted under - 


S, 5(2) of the Prevention of Corruption 
Act and S. 161 LPC read with S. 34 and 
was sentenced to two years R.I. under 
each of the sections and a fine of Rs. 200 
in default two months R.I. The sen- 
tences were to run concurrently. The 
facts of the case have been detailed in 
the judgment of the High Court and that 
of the Special Judge and it is not ne- 
cessary for us to repeat them over again. 
It appears that a PIR was registered 
at P.S. Panipat against Prem Nath 
Sharma and his companions under Sec- 
tions 363/366/342 and 376 I.P.C. on the 
statement given by Meena Kumari aged 
about 19 years. The case was investigat- 


ed by Devender Singh S.I. along with- 


P.I. Ram Narain and Suraj Mal who 
were attached to Police Station, Panipat. 
These three persons came to Delhi and 
are alleged to have met Prem Nath 
Sharma and demanded bribe of Rs. 2,000 
for helping them in the case and trying 
to get them acquitted. It is stated that 
as the complainant expressed his inabi~ 
lity to pay such a huge amount the 
deal was ultimately struck at Rs. 1,000, 
out of which Rs. 350 was to be paid on 
the ist September, 1969 and the rest 
after some time. According to the pro- 
secution case out of the sum of Rs. 350, 
Rs. 150 was to be paid to Devender 
Singh and Rs. 100 each to Ram Narain 
‘and Suraj Mal appellant. After the final 
parleys regarding the payment of the 
bribe had been settled, the complainant 
Prem Nath Sharma contacted DSP, 
Katoch and informed him of the circum=- 
stances under which the bribe was de= 
manded by the three accused persons, 
We might mention bere: that all the 
three accused persons viz. Devender 
Singh, Ram Narain and the appellant, 
were tried by the Special Judge but 


Ram Narain was acquitted on the ground 
sufficient evidence 


against him and was given benefit of. 


that there was no 


the doubt. The appellant and Devender 


— 


Singh were sentenced by the Special - 


Et 
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' Court, however, acquitted Devender 
Singh on the ground that the sanction 
` was not valid. It appears: that the thre2 

accused persons had accepted bribe et 


. House No. 16/1, Arya Samaj Road, New- 


' Delhi and the payment of bribe was wii- 
' messed by P.Ws,. 6, 8 and 9 ie, Shiv 
L Narain Gupta, Prem Nath Sharma and 
_Sham Sunder. In the Court all these 
` witnesses appear to have resiled from 
. the statements which they made in their 
examination-in-chief and all of them 
stated that Ram Narain refused to ac- 
‘. cept the bribe. 


i 2 The defence of the appellant was 
’ that he was falsely implicated and ne- 
thing was recovered from him nor did 
he make any demand for bribe. The Spe- 
cial Judge on the basis of the evidence 
led before the Court held that the ev- 
dence was extremely shaky and uncor.- 
vincing and was not sufficient to cor- 
vict Ram Narain but nevertheless tke 
trial court convicted the appellant on 
that very evidence. In upholding the 
conviction of the appellant the High Court 
completely overlooked the fact that the 
very evidence on which the convicticn 


Ki 


of the appellant was based, had been re- . 


jected with respect to the same transac- 
tion amd thus if one integral part of tke 
story given by witnesses was not belier~ 
able, then the entire case failed. In other 
words, the position was that while P.Ws. 
6, 8 and 9 were. disbelieved both in re- 
gard to the factum of payment of , the 
bribe and the recovery of the money, 
regarding Ram Narain, the very same 
witnesses were believed so far as the ap- 
pellant was concerned. It is well settled 
that where witnesses make two incon- 
sistent statements in their evidence 
, {either at one stage or at two stages, the 
: testimony of such witnesses becomes 
‘lunreliable and unworthy of credence ard 
“jin the absence of special circumstances 
no conviction can be based on the evi- 
dence of such witnesses. For these rea~ 
sons, therefore, when the Special Judge 
disbelieved the evidence of P.Ws. 6, 8 
and 9 in regard to the complicity of Ram 
Narain, it was not open to him to have 
convicted the appellant on the same evm 
dence with respect to the appellant, 
which suffered from same infirmities fcr 
` which the said evidence was disbelieved 
regarding the complicity of Ram Narain. 
"If the witnesses drew no distinction <n 
, the examination-in-chief regarding ae- 
_ceptance of bribe by Kam Narain and Ly 
the appellant and the witnesses were 70 


1979 S.C./89 VII G—i1 


‘Suraj Mal v, State (Dehi 
` Judge as indicated above. “The High 


Admn.) (Fazal Ali J.) [Prs. -1-2] S.C. 1409 


be disbelieved with respect to one, they 
could not be believed with respect to the 
other. In other words, the evidence of 
witnesses. against Ram Narain and the 
appellant was inseparable and indivisible, 
Moreover, there is an additional circum- 
stance which throws a serious doubt on 
the complicity of the appellant Suraj 
Mal. Although, in his statement at p. 71 
of the paper-book, the complainant has 
clearly stated that all the three accused 
including the appellant had met him 
and demanded bribe of Rs, 2,000, the 
appellant having demanded Rs, 100, -yet 
in the report which he lodged before 
Mr. Katoch, there is no mention of the 
fact that the appellant at any time de- 
manded any bribe at all. Even the pre- 
sence of the appellant at the time when 
the demand was made by Devender Singh 
has not been mentioned, in this docu- 
ment. This report, undoubtedly contains 
reference to a demand having been 
made by the S.H.O. Devender Singh on 
behalf of the appellant, but there is no 
statement in this report that any de- 
mand was made by Suraj Mal directly 
from the complainant, If, in fact, the ap- 
pellant would have demanded bribe 
from the complainant just on the previ- 
ous evening, it is not understandable 
why this fact was not mentioned in the 
report which the complainant submitted 
to the D.S.P. Katoch and which is the 
FIR. constituting the evidence. We 
have perused the statements of P.Ws. 6, 
8 and 9 and we find that while in the 
examination-in-chief they have tried to 
implicate all the three accused persons 
equally without any distinction, in their 
cross-examination, they have tried to 
save Ram Narain and made out a dif- 
ferent story so far as Ram Narain is 
concemed and have even gone to the 
extent of stating that he did not demand 
any money and that he refused to ac- 
cept the money which was offered to 
him, In this state of the evidence, we 
feel that the High Court was mot right 
in convicting the appellant. Mr. Lalit 
appearing for the State vehemently sub- 
mitted that whatever be the nature . of 
the evidence in the case, it is an. estab- 
lished fact that money had been recover- 
ed from the bush-shirt of the appellant 
and that by itself is sufficient for the 
conviction of the accused. In our opin- 
ion, mere recovery of money divorced 
from the circumstances under which it 
is paid is not sufficient to convict the 


accused when the substantive evidence 
in the case is not reliable. Moreover, the 
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appellant in his statement under S, 342 
has denied the recovery of the money 
and has stated that he had been falsely 
implicated. The High Court was wrong 
in holding that the appellant had ad- 
mitted. either the payment of money or 
recovery of the same as this fact is 
specifically denied by the appellant in 
his statement under S. 342 Cr. P. C. Thus 
mere recovery by itself cannot prove the 
charge of the prosecution against the 
appellant, in the absence of any evi- 
dence to prove payment of bribe or to 
show that the appellant voluntarily ac- 
cepted the money. For these reasons, 
therefore, we are satisfied that the pro- 
secution has not been able to prove the 
case against the appellant beyond rea- 
sonable doubt, We, therefore, allow the 
appeal set aside the conviction and sen- 
tences passed against the appellant. The 
appellant will now be discharged from 
his bail bonds, 

_ Appeal allowed, 





AIR 1979 SUPREME COURT 1416 


(From: ILR (1977) Bom 2425) 


S. MURTAZA FAZAL ALI AND A D 
KOSHAL, JJ. 


State of Maharashtra, Appellant 
Annappa Bandu Kavatage, Respondent. 


Criminal Appeal No, 399 of 1976, D/- 
6-2-1979. 


Penal Code (45 of 1866), Ss. 300 and 
364 — Murder trial — Circumstantial 
evidence — Appreciation of — Duty of 
Court — (Evidence Act (1 of 1872), S. 3). 


V, 


Before a court can act on circumstan= 
tial evidence the circumstances proved 
must be complete and of a conclusive 
nature so as to be fully inconsistent with 
the innocence of the accused and are not 
explainable on any other hypothesis ex- 
cept the guilt of the accused. (Para 2) 


Where there was sufficient interval þe- 
tween the death of the boy and the re: 
covery of the body, the link in the chain 
of the circumstantial evidence does not 
appear to be fully complete. In these 
circumstances, the accused is entitled ta 
benefit of doubt, ILR (1977) Bom 2425, 
Affirmed. (Para 2) 

Anno: AIR Comm. I.P.C. (2nd Edn), 
S. 300 N. 88; S. 364 N. 2; AIR’ Manual 
(8rd Edn), Evi. Act, S. 3 N. 15. 


EW/FW/B243/79/CWM 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Bombay High Court by 
which the convictions of the respondent 
under Sections 302 and 364 of the Indian 
Penal Code were set aside and the re~ 
spondent was convicted under Sec. 369 


of the Indian Penal Code and sentenced 


to two years’ rigorous imprisonment. 
The respondent was tried under Ss. 302 
and 364 before the Sessions Judge who 
convicted him under Section 364 and 
sentenced him to two years’ rigorous 
imprisonment and under Section 302 
sentenced him to death. The Sessions 
Judge made a reference to the High 
Court and the respondent filed an appeal 
against. his conviction. The High Court 
after hearing counsel for the parties 
came to the conclusion that the circum- 
stantial evidence relied upon by the 
prosecution was not sufficient to raise 
an irresistible inference that the respon- 
dent had committed the murder of the 
child-Dhanpal. The facts of the case have 
been detailed in the judgment of the 
High Court and it is not necessary to 
repeat the same all over again. 


2 On the 26th of July, 1974 the de=- 
ceased Dhanpal a boy of three years of 
age was playing in the land adjacent to 
the house of the respondent. Dhanpal’s 
mother went to milk the cow. After 
milking the cow, Dhanpal’s mother Indu- 
bai came back to her house and sent 
Mahavir to fetch Dhanpal as she intend- 
ed to give some milk but was told that 
Dhanpal had been taken away by the 
respondent who had said that he would 
give him some sweets, Thereafter, she 
went about her work. Sometime after 
when she returned she found that the 
respondent and Dhanpal both were miss- 
ing. It appears from the circumstances 
proved by the prosecution that the re- 
spondent had taken away Dhanpal with 
him and hired a cycle and then had gone 
to a grocer’s shop and. bought some 
sweets for the boy. Thereafter, the boy 
was found missing, The respondent ap- 
pears to have taken away the ear-rings 
from the boy and they were sold in the 
market to P.W, Shaha for a sum of Ru- 
pees 35. On a search of the person of 
the accused Rs. 34.50 were recovered 


from him. The body of the deceased was 


recovered next day from a well situated 
in the field of P.W. Kalo. This was the 
evidence led against the respondent. The 
High Court found that, although the cir- 
cumstances proved against the respon- 
dent created a good deal of suspicion 


1979. E. Seethayya v, Rev. Divnl. Offcer (C. Reddy J.) 


against the respondent, it was. unakle 
to find that the circumstances were of 
such a conclusive nature so as to ex- 
clude every possible hypothesis of inn>- 
cence’ in so far as the death of the bey 
was concerned, It is well settled that be- 
fore a court can act on circumstantial 
evidence the circumstances proved must 


be complete and of a conclusive nature ` 


so as to. be fully inconsistent with tne 
innocence of the accused and are not ex- 
plainable om any other hypothesis except 
the guilt of the accused. It was point2d 
out be learned counsel for the respon- 
dent before us that even accepting all 
the circumstances, the possibility trat 
after having snatched the ear-rings t2¢ 
respondent. may have left the boy near 
the field, cannot be excluded. In om 
opinion, the contention is well found2d 
and must. prevail. As there was sufficient 
interval between the death of the . boy 
and the recovery of the body, the limk 
in the chain of the circumstantial evi- 


dence does not appear to be fully oo: 


plete. In these circumstances, therefore, 
we agree with the High Court that tue 
respondent was entitled to benefit of 
doubt under Sections 302 and 364. How- 
ever, there cannot be any doubt that Le 
respondent had taken away the child. fr 
the purpose of snatching ear-rings, 
(sic) which was recovered from him. amd 
which has been accepted by the High 
Court. Under these ‘circumstances,.;we 
find no merit in the appeal and which is 
dismissed, : l 


Appeal dismissed, . 





AIR 1979. SUPREME COURT 1411 
(From: -Andhra Pradesh) 


R. S. SARKARIA AND O. CHINNAPPA 
i © REDDY, JJ. : s l 

Erinti Seethayya and others etc, Ap- 
pellants v. Revenue Divisional. Officer 
etc., Respondents. - 


H 


1979. 


Constitution’ of India, Art. 133 —— Ap- 
peal under — Determination of raté. əf 
compensation for acquired land —- No 
error of principle committed by High 
Court — No interference in appeal. ` 

. (Para =) 

Anno: AIR Comm. Constitution of Ind-a 

(2nd Edn.), Art. 133, N. 21-A. 


EW/EW/B236/79/RSK_ 


Civil Appeal No. 2223 of 1969, D 5-5- - 


(Pr. 1] .S.C. 1411 > 

CHINNAPPA REDDY, .J.:-— The ques- 
tion in this appeal is about the compen- 
sation to be awarded for the land be- 
longing to the appellant which was ac- 
quired by the Government pursuant to 
a notification dated 17th March, 1960 
under Section 4 (1) of the Land Acquisi- 


Don Act. The Land Acquisition Officer 


awarded compensation at the rate of 
Rs. 12 per cent of land. This was ` con- 
firmed by the learned Subordinate Judge, 
Anantapur, on a reference under Sec- 
tion. 18 of the Land Acquisition Act. On 
appeal the High Court of Andhra Pra- 
desh enhanced the compensation to Ru- 
pees 25 per cent after deducting an ex- 
tent to 2 acres 69 cents of land from 
the total extent acquired. Shri Vepa P, 
Sarathi, learned counsel for the appel- 
lant argued that compensation was 
awarded at the rate of Rs. 26, per cent 
in regard to land in the adjoining Ram- 
nagar Colony which was acquired in the 
year 1952 and that having regard to the 
upward trend of prices, higher compen- ` 


‘sation should have been awarded for the 


land which was acquired in 1960, He also 
urged that the High Court was wrong in 
brushing aside the documents filed on 
behalf of the appellant on the mere 
ground that they related to small plots 
of land.. We have gone through the judg- 
ment of the High Court and we do not} 
think that the appeal raises amy question’ 
of principle which alone will justify any 
interference with the decision of the 
High Court. In regard to the Ramnagar 
land; the High Court has pointed out 
that the present acquired land is by far 
inferior’ to. that land as that was level 
ground whereas the present acquired 
land is uneven, with small boulders here 
and there and a big mound in about half 
an acre of land. In regard to the sale 
deeds filed by the appellant the High 
Court has pointed out that they related 
to small extents of land, within the 
Municipal limits and better situated than 
the present acquired land. No error of 
principle has been committed by. the 
High Court. The appeal is, therefore dis- 
missed but in the circumstances without 
costs, BS , 


Appeal dismissed. 


1412 SG {[Prs, 1-5] Chaturi- Yadav v. State of Bihar (Fazal Ali J.) 


AIR 1979 SUPREME COURT 1412 
| (From: Patna) 
S., MURTAZA FAZAL ALI AND A, D 
KOSHAL, JJ. 
Chaturi Yadav and others, 
v. State of Bihar, Respondent, 


Criminal Appeal No, 147 of 1974, Df- 
§-3~1979, 

Penal Code (45 of 1860), Ss. 399 and 
402 — Conviction under — Legality, De~- 
cision of Patna High Court, Reversed, 

Prosecution evidence merely showing 
that eight persons including the appel~ 
lant were found in the school premises 
which was quite close to the market af 
H am, and that some of them were arm 
ed with gums, some had cartridges and 
others ran away — Held that the convic« 
tion under Ss. 399 and 402, was not sus= 
tainable — The mere fact that these per- 
sons were found at 1 am, did not by it- 
self prove that they had assembled for 
the purpose of committing dacoity or 
for making preparations to accomplish 
that object — The possibility that the 
appellants might have collected for the 
purpose of murdering somebody or com- 
mitting some other offence could not ba 
safely eliminated. Decision of Patna 
High Court, Reversed. (Para 4) 

Anno: AIR Comm. I.P,C, (2nd Edn), 
SG 399 N. 5; S. 402 N. 3. 


FAZAL ALI, J.:-— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Patna High Court confirm- 
ing the conviction and the sentences 
passed by the trial Court against the 
appellants, The appellants were convict~ 
ed under Ss. 399 and 402 and sentenced 
under Section 399 to 10 years’ R.I, and 
under Section 402 to 7 years’ R.I, The 
sentences were directed to run concur- 
rently. 


2. The prosecution case has been de- 
tailed in the judgment of the High Court 
and it is not necessary for us to repeat 
the same all over again. It appears that 
on the date of occurrence, the appellants 
along with the others, had assembled at 
a lonely spot in the school premises and 
were detected by a Police Patrol Party 
on seeing whom some of the accused 
tried to run away but some of the ap= 
pellants were caught. 


Appellants 


3. One of the appellants was found 
to be in possession of a gun and live car« 
tridge and others had merely one liva 
cartridge each in their pockets. 


DW/FW/C174/79/CWM. 


AIR, 


4. The Courts below have ‘drawn the 
inference that the appellants were guilty 
under both the offences merely from tha 
fact that they had assembled at a lone- 
ly place at 1 A.M, and could give no ex- 
planation for their presence at that odd 
hour of the night, Mr, Misra appearing 
for the appellant submitted that taking 
the prosecution case at its face value, 
thera is no evidence to show that the 
appellants had assembled for the pur- 
pose of committing a dacoity or they 
had made any preparation for committing 
the same, We are of the opinion that 
the contention raised by the learned 
counsel for the appellants is well found 
ed and must prevail, The evidence led 
by the prosecution merely shows that 
eight persons were found in the school 
premises, Some of them were armed 
with guns, some had cartridges and 
others ran away, The mere fact that 
these persons were found at 1 A.M, does 
not, by itself, prove that the appellants 
had assembled for the purpose of com- 
mitting dacoity or for making prepara- 
tions to accomplish that object. The 
High Court itself has, in its judgment, 
observed that the school was. quite close 
to the market, hence it is difficult to 
believe that the appellants would as- 
semble at such a conspicuous place with 
the intention of committing a  dacoity 
and would take such a grave risk, It is 
true. that some of the appellants who 
were caught hold of, by the Head Con- 
stable are alleged to have made the 
statement before him that they were 
going to commit a dacoity but this state- 
ment being clearly inadmissible has to 
be excluded from consideration. In this 
view of the matter, there is no legal 
evidence to support the charge under 
Sections 399 and 402 against the appel~) 


-lants. The possibility that the appellants! 


may have collected for the purpose of 
murdering somebody or committing some 
other offence cannot be safely eliminat- 
ed. In these circumstances, therefore, 
we are unable to sustain the judgment 
of the High Court, 


5. For the reasons given above, thé 
appeal is allowed. The judgment of the 
High Court is set aside and the appel- 
lants are acquitted. of the charges fram- 
ed against them. The -appellants will 
now be released forthwith. 


Appeal allowed. 





1979: 
. AIR 1979 SUPREME COURT 1413, 
) (From: Kerala) 


R. S, SARKARIA AND O. CHINNAPPA | 


REDDY, JJ, 


The Kerala State Electricity Board, 
Trivandrum, Appellant v, S. Harisubr= 
maniam and others, Respondents, 

Civil Appeal No, 384 `of 1974, 
20-2-1979. 


Kerala State and Subordinate Services 
Rules (1958), R. 28 (b) (ii) — Take over 
of West Coast Electric Supply Corpn. Ly 
State Electricity Board — Absorption ef 
employees of Corporation in Service ef 
Board — Their promotion to supervisory 
cadre is governed by R. 28 (b) (ii). C.A. 
No, 2036 of 1969 (SC), Followed. 

(Para 13) 
Cases Referred : : Chronological Paras 
1973 Lab IC 386: 1972 Ker LT 849 fI 
(1969) C. A, No, 2036 of 1969 (SC) 13 


SARKARIA, J.:— The appellant (äs 
spondent) was a former employee of the 
West Coast Electric Supply Corporation, 
Cannanore, He joined the service of that 
Corporation as a Typist and Store keen: 
er on September 23,.1943 and was pra- 
moted as a Chief Clerk from April 15, 
1945. 


2-3. The said Corporation was engas< 
ed in the business of supply of electri~ 
city on license under the Electricity Act, 
1910, and the Electricity (Supply) Act, 
1948. The Corporation was running three 
Units in Canmanore, Tellicherry and Ca- 
licut. The classification of ministerial 


Dy 


and executive staff, rules of promotion,’ 


designation of posts, Salary and othar 
emoluments etc. were the same in ell 
the three Units. The Units at Cannanoze 
and Tellicherry were taken over by the 
Government in exercise of its powers 
‘under the Madras Electricity Undertak- 
ings (Acquisition) Act, 1954, and these 
Units were transferred to the newy 
formed Kerala State Electricity Board 
with effect from April 1, 1957 on condix 
tion that the Board shall retain the for- 
mer employees of the Corporation pend- 
ing final decision by the Government on 
the question of retention or otherwis6 
of the persons in the staff e the Cori- 
pany. 


' 4 On September 16, 1958, the Boand 
issued a memo to the appellant (respon= 
dent) stating that he was absorbed in 
the service of the Board as Upper Di- 
sion Clerk with effect from April 1, 197, 


EW/EW/B573/79/GDR, ` 


» ‘scale 


: Kerala S. E, Board v. S. Haristbramaniam. (Sarkaria J.) [Prs. 1-9] S.C.. 1413. 


and ‘that he would be paid salary in the 
of Rs, 80-5-120-EB-6-150. That 
memo (Ex. P-1) contained so many con- 
ditions which were not finally accepted 
by the appellant (respondent), 


5. At the time of absorption in the 
service of the Board, the respondent, 
S. Harisubramaniam, was working as 
Chief Clerk in the Corporation. His con- - 
tention was that he should have been 
absorbed in’ the supervisory cadre as a 
Senior Clerk which was subsequently 
upgraded as Junior Superintendent’s post, 


6. There, a dispute between, the Elec- 
tricity Board and the employees of the 
ex-licensee arose. The dispute was ulti- 
mately referred for adjudication to the 
Industrial Tribunal, Alleppey in 1966. 
During the pendency of the proceedings, 
the parties came to a settlement in rela- 
tion to the principles of absorption of 
the staff and the fitness of the respective 
members in the services of the Board. 
The Tribunal passed an award in terms 
of the settlement. While implementing 
the award of the Tribunal, several per- 
sons junior to the respondent in that 
cadre were promoted to the higher su“ 
pervisory cadre, 


7. S/Shri V. S. Paramesharan and 
T. A. Venkiteswaran of Calicut ex-licen- 
sees joined the service only on April 25, 
1949 and August 5, 1949, respectively, 
They were working as Chief Clerks only 
from June 1, 1963 and April 1, 1963, re- 
spectively. These persons were, however, 
elevated to Senior Superintendent’s post 
and Junior Superintendent's cadre from 
August 1, 1963 onwards after the Cali- 
cut Unit had also been taken over by 
the Board. The respondent, S. Harisub- 
ramaniam was, however, absorbed only 
as Upper Division Clerk. 


8. Respondent 1, S. Harisubramaniam, 
filed a writ petition in the High Court 
of Kerala, challenging his  supersession 
in the matter of promotion to supervi- 
sory cadre. He prayed for a direction 
that the Board should promote him to 
the supervisory cadre assigning him his 
due seniority and for. other consequen- 
tial reliefs, 


9. The Board opposed this writ peti- 
tion. and contended that the: writ peti- 
tioner had no right to promotion, espe- 
cially in view of Board’s Order No. BSI- 
85/58- dated February 25, 1959 (Ex, R-3), 
wherein it is specifically mentioned that 
the relaxation of test qualification in the 
case of employees mentioned | therein, 


i414 S.C. (Pr. 1} Banamali Samal v State of Orissa (Fazal Ali J J 


relates only to the post to which they 
are absorbed on the vesting date, 

10. The writ petition was heard by 
a learned single Judge of the High Court 
who allowed jt and directed the Board 
to consider the claim of the petitioner 
for promotion under Rule 28 (b) (ii) of 
the Kerala State and Subordinate Ser- 
vices Rules, 1958, with the observation 
that the exemption already granted will 
enure for the benefit of promotion to 
the higher category as. well, 


il. The Board filed a Special Appeal 
against the decision of the learned 
single Judge in the High Court. The ap- 
peal was dismissed by the Appellate 
Bench by a judgment dated February 13, 
1973, following the Full Bench decision 
of the High Court in P. V. Parameshwa~ 
ran v. State of Kerala, 1972 Ker LT 849: 
(1973 Lab IC 386). 


12. Hence this appeal by the. Electri- 
city Board, 


13. It is. not disputed. that the Kerala 
State Subordinate Services Rules apply 
in the. case of S. Harisubramaniam, re- 
spondent, also. In the matter of promo- 
tion, also, he is governed by R. 28(b)(ii) 
of the aforesaid Rules. The entire rea- 
soning with which we have dismissed the 
State appeal (C. A. No. 2036 of 1969) 
(SC), apply mutatis mutandis to the case 
of this respondent, also, 


14, Accordingly, we affirm the judg- 
ment of the High Court and dismiss this 
appeal with costs, 

Appeal dismissed, 





AIR 1973 SUPREME COURT 1414 


(From: Orissa) 
S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ. 


Banamali Samal, Appellant v. State of 
Orissa, Respondent. 


Criminal Appeal No, 136- of 1973, Dt 


2-3-1979. 

Penal Code (45 of 1860), S. 302 — 
Murder — Conviction on basis of state- 
ment of accused — Validity. Decision 
of Orissa High Court Reversed. 

In the statement under S. 342, Cr. P. C. 
the accused deposed that after the .. de- 
ceased fell down he ran away out of 
fear and he did not. see if the deceased 
was stabbed that there was, enmity be- 


DW/FW/B879/79/DVT 


‘nal Procedure Code and that 


A.L R. 


tween them, that in a direct question 
put to accused, he denied that he stab- 
bed the deceased or caused him fatal 
injury. There was no corroborative evi~ 
dence also. 

Held, im the circumstances the accus- 
ed could not be convicted for committing 
murder, Decision of Orissa High Court 
Reversed. (Para 1) 

Anno: AIR Ge Penal Code (2nd 
Edn.), S. 302 N. 23. 


FAZAL ALI, J.:— In this appeal un= 
der the provisions of S. 2 (a) of the 
Supreme Court (Enlargement of Crimi- 
nal Appellate Jurisdiction) Act, 1970 the 
appellant has. been convicted under Sec- 
Don 302, LP.C. and sentenced to impri~ 
sonment for life. The occurrence took 
place as far back as on 25-11-1948. The 
accused was. absconding. Some evidence 
was recorded under §.512o0fthe Crimi- 
evidence 
was inadmissible as the witnesses could 
not be cross-examined. The accused was 
arrested sometimes in 1966 that is to say 
15 years. after the occurrence. The prose- 
cution case was that during the course 
of a scuffle, the accused caused stab in~ 
juries to the deceased as a result of 
which he died: The High Court appears 
to have mainly relied on the statement 
of the accused for having come to the 
conclusion that he must have caused 
stab injuries to the deceased which re- ` 
sulted . in his death., We have gone 
through . the statement of the - accused 
under S. 342 and are of the opinion that 
the High Court misread the statement 
‘of the accused on that point, In. question 
No. 2, the answer of the accused was 
as follows:— 


“When, he fell down, I left the place 
out of fear. I did not see if he was stab- 
bed.” 

Question No. 3 was put to the accused 
and the accused gave the following an= 
swer:— 

“Nor did I push P.W. 4. I do not know 
if he received and injury. We two 
brothers were pulling and pushing. each 
other.” 


It would appear from the answers given 
by the appellant, that he nowhere ad- 
mitted that he gave stab blows to the 
deceased although he says that there 
was enmity between him. and the deceas- 
ed. In answer to the other questions, 
the accused says that when the deceas- 
ed fell down he left- the place. He did 
mot see if he was stabbed. In fact in. a 
direct question that the accused himself 
had stabbed the deceased and caused the 


1979 


fatal injury, the appellant clearly deg: 
€d this. In this state of the evidence the 
High Court should -not have convicted 
the appellant on the basis of a statement 
of the accused, which never ‘existed, The 
High Court further held that the evi- 
dence is corroborated by P.Ws. 2 and A 
But this is not so. In the circumstanc2s 
it is manifest that there is no legal ew- 
dence to show that the appellant caused 
stab injury to the deceased. Mr. Desai 
appearing for the respondent was not <n 
a position to support the judgment bf 
the High Court. For these reasons, tke 
appeal is allowed, the judgment of the 
High Court is set aside and the appellant 
is acquitted of the charges framed 
against him. Conviction under S. 172 is 
also set aside, 

Appeal allowed, 





AIR 1979 SUPREME COURT 1415 
(From: Andhra Pradesh)* 


Y. V. CHANDRACHUD, C. J, P NR. 
BHAGWATI, V. R. KRISHNA IYER, 
V, D. TULZAPURKAR AND 

A. P, SEN, JJ. 

Civil Appeals Nos. 1896 of 1973, 
265-300, 29-38 and 5 of 1977 and Writ 
Pen. No. 350 of 1977, D/- 1-5-1979. 

Union of India, etc. etc, Appellan:s 
v. Valluri Basavaiah Chouwdhary arā 
others etc, etc, Respondents 

. and 

Bhim Singhji, Petitioner v, Unicn 
of India and others, Respondents. 

(A) Constitution of India, Arts. 252, 
168 — Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), Pre. — Act is net 
ultra vires Parliament in relation to Ar- 
dhra Pradesh — ‘Term ‘legislature’ im 
Art, 252 (1) — Does not include Gover- 
mor — He need not participate in pass~ 
ing resolution in terms of Art, 25%. 
W. P. No. 1634 etc. of 1976, D/- 3-12- 
1976 (Andh Pra), Reversed. 


The Urban Land (Ceiling and Regule- 
tion) Act, 1976 is not ultra vires the Par 
liament so far as the State of Andhra 
Pradesh is concerned. It cannot be said 
that the Parliament was not competert 
to enact the Act for the State of Andhra 
Pradesh inasmuch as the Governor. cf 
Andhra Pradesh did not participate in 


*(Writ Petns. Nos. 1634 ete. of 19%, 
D/- 3-12-1976 (Andh Pra).) 
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Union of Indiz v 


S.C, 1415 


the process of authorisation for the pas- 
sing of the Act by the-Parliament. W. P. 
No. 1634 etc. of 1976, DI 3-12-1976 
(Andh Pra), Reversed. (Paras 10, 33) 

Art. 252 empowers the Parliament to 
legislate for two or more States on any 
of the matters with respect to which it 
has no power to make laws except as 
provided in. Arts, 249 and 250. The effect 
of the passing of a resolution under 
Cl. (1) of Art, 252 is that Parliament, 
which has no power to legislate with 
respect to the matter which is the sub- 
ject of the resolution, become entitled 
fo legislate with respect to it. On the 
other hand, the State Legislature ceases 
to have a power to make a law relating 
to that matter. While Art. 263 provides 
for the creation of am inter-State Coun- 
cil for effecting administrative  co-ordi- 
nation between the States in matters of 
common interest, Art. 252 provides the 
Legislative means to attain that object. 


V. Basavaiah 


After the enactment of a law by the 


Parliament under this article, it is open 
to any of the other States to adopt the 
Act for such State by merely passing a 
resolution to that effect in its Legisla- 
ture, but the operation of ‘the Act in 
such State cannot be from a date earlier 
than the date of the resolution passed 
in. the Legislature adopting the Act. The 


question as to whether or not there is 


surrender by the State Legislature of 
its power to legislate, and if so, to what 
extent, must depend on the language of 
the resolution passed under Art, 251 (1). 

(Paras 12, 13) 


Art. 252 (1) is in two parts. The first 
part of the Article is only introductory, 
the second is the operative part. The 
words ‘to that effect in the first part, 
therefore, refer to the ‘desirability’ for 
effecting administrative control by the 
Parliament over two or more States in 
respect of matters of common interest. 
Thus, the word ‘legislature’ in the first 
part of Art. 252 (1), in the context in 
which it appears, cannot mean the three 
component parts of the State Legislature 
contemplated by Art. 168, but only the 
House or Houses of Legislature, as the 
case may be ie., excluding the Gover- 
nor, There is a clear distinction between 
‘an. Act of legislature’, ‘a legislative act’ 
and. ‘a resolution of the House. The 


_powers, functions and duties of the Gov- 


emor enumerated in various Articles of 
the Constitution make it quite clear that 

he cannot in the very nature of things, — 
participate in the proceedings of the 
House or Houses of Legislature while 


1416 S.C, 


the State Legislature passes a resolu- 
Don in terms of Art. 252 (1), mot being 
a member of the legislature under Arti= 
cle 158. (Paras 14, 16, 17, 20, 24) 


_ The fact that both the expressions 
‘legislature’ as well as ‘Houses of Legis= 
lature’ are used in Art. 252 does not 
mean that the term ‘legislature’ must be 
understood in the sense in which it is 
used in Art. 168. The absence of the 
words ‘unless the context otherwise re~ 
quires’ in Art. 168 cannot control the 
meaning of the term ‘legislature’ in Arti- 
cle 252 (1), Even without these words, a 
word or a phrase may have a different 
meaning, if the context so requires, than 
the meaning attached to it in the defini- 
tion clause. The term ‘legislature’, in the 
context in which it appears, can only 
mean, the House or Houses of Legisla- 
ture, as the case may be, 

(Paras 25, 26) 


Anno: AIR Comm. Const. of India (2nd 
Edn), Art. 252 N. 1; Art. 168 N. 2. 


(B) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), Pre. S. 2 (h) and 
Schedule I — Act is applicable to urban 
agglomeration of Warangal town im A. P. 
— Existence of Master Plan is not a sine 
qua non for applicability of the Act. 
W. P. No. 1634 ete. of 1976, D/- 3-12- 
1976 (Andh Pra), Reversed. (A. P. (Te- 
langana Area) District Municipalities 
Act (18 of 1956), S. 244 (1) (c) GO 


It cannot be said that the Act is not 
applicable to Warangal for the reason 
that there. was no Master Plan, prepared 
in conformity with S. 244 (1) (c) (iii) of 
the Andhra Pradesh (Telangana Area) 
District Municipalities Act, 1956. The 
existence of a master plan within the 
meaning of S. 2 (h) is, therefore, not a 
sine qua non for the applicability of the 
Act to an urban agglomeration. The only 
difference is that where there is a master 
plan, the Act extends to all lands situate 
within the local limits of a municipality 
or other local authority, and also covers 
the peripheral area thereof, but where 
there is no such master plan, its applic- 
ability is confined to the municipal limits 
or the local area, as the case may be. 
There was a master plan prepared for 
Warangal on 26-10-1949. Subsequently, 
it was resolved to revise the same and 
ultimately the new master plan was 
sanctioned on 25-11-1977, The revised 
master plan prepared for Warangal does 
provide for various development schemes 
It also designates the land subject .to 
compulsory acquisition, Even if it were 
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not so, the master plan prepared under 
S. 244, sub-sec. (1); Cl. (c) did not’-ceasa 
to be ‘a master plan prepared in accord= 
ance with the law for the time being in 
force’, within the meaning of S. 2 (h) of 
the Act, in relation to the town of Wa- 
rangal, The word ‘shall’ in Cl. (c) of sub- 
sec. (1) of S. 244 of the Andhra Pra= 
desh (Telangana Area) District Municipa- 
lities Act, 1956 in its context and set- 
ting, is directory. A master plan prepare 
ed by a municipality may or may nof 
contain proposal for compulsory acquisi= 
tion of land, or any descriptive matter 
or map to illustrate a scheme for deve- 
lopment. Mere absence of such proposal 
for compulsory acquisition or a map oF 
descriptive matter would not be tanta- 
mount to there being no master plan, 
W. P. No. 1634 ete. of 1976, D/- 3-12= 
1976 (Andh Pra), Reversed. 
(Paras 37, 39, 40} 
(C) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), Pre. and Sche- 
dule I — Validity of the Act — Inclusion 
of State of Rajasthan in Schedule | — 
Act not invalid to that extent on ground 
that Rajasthan was not one of the spon- 
soring States — (Constitution of India, 
Arts, 250, 252). 


Inclusion of the State of Rajasthan in 
the Schedule as one of the States spe- 
cified to which the Act applies, or the 
categorisation of the various cities and 
towns of the State cannot be said to be 
non est on ground that the State of Ra- 
jasthan was not one of the eleven States 
which had passed a resolution under the 
first part of Art. 252 (1), authorising tha 
Parliament to pass the Urban Land (Ceil= 
ing and Regulation) Act (33 of 1976). 


It is true that the Act was passed while 
the Proclamation of Emergency was in 
force. But the Preamble and the State- 
ment of Objects and Reasons of the Ach 
make it clear that the Parliament never 
intended to take recourse to its powers 
under Art. 250 (1), but proceeded to make 
such a law, being clothed with its. pow- 
ers to legislate on the subject under 
Art. 252 (1). The power of adoption, re- 
lated to a law made under Art. 252 (1) 
and cannot be exercised in respect of 
laws made by the Parliament under Arti- 
cle 250 (1) while a proclamation of 
emergency is in force, Furthermore, such 
a law, in terms of Art. 250 (2), ceases to 
have effect on the expiration of a period 
of six months after the proclamation 
has ceased to operate.’ (Paras 45, 46, 47) 

However, the Parliament having been 
invested with powers to. legislate on a 
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State subject,:by resolutions’ passed ` 3y 
Legislatures of two or more States uncer 
Art. 252 (1), has plenary powers to make 
suitable legislation, It follows, as a re= 
cessary corollary, that the Act passed 
by the Parliament under Art, 252 (1) can 
be so structured as to be capable of te- 
ing effectively adopted by the other 
States, Article 252 (1) undoubtedly en- 
ables the Parliament to make a uniform 
Law. ‘The Act so passed would auto= 
matically apply to the States the legis- 
lature of which have passed a resolu- 
tion in terms of Article 252 (1), and at 
the same time it must be capable of 
being adopted by other States which 
have not sponsored a resolution, i4, 
the non-sponsoring States, The second 
part of Art, 252 (1) will be meanirg~ 
ful only if it were so interpreted; other- 
wise, it would be rendered wholly re= 
dundant, In a law relating to he 
imposition of ceiling on vacant land in 
urban agglomerations throughout the 
territory of India, it was competent for 
the Parliament under Entry 18, List II 
of Seventh Schedule not only to heve 
the States specified in the Schedule to 
the Act where the law will extend kut 
also include the categorisation of urban 
agglomerations in respect of the whole 
of the territory of India, The A.ct 
would automatically apply from the 
date of its application to those Sta-es 
which had passed the resolution in 
terms of the first part of Art. 252 (1). 
and would extend to the adopting States 
from the date of the resolutions paszs= 
ed by the legislatures of such States, 
The Parliament had, therefore, in fect 
and in law, competence to legislate on 
the subject of the imposition of ceiling 
on urban immovable property, and the 
Schedule to the Act cannot, therefore, 
be struck down in relation to the Steate 
of Rajasthan, (Paras 48 to &3) 


Anno: AIR Comm, Consti. of Incia 
(2nd Ednm.), Art. 250, N. 2; Art. 252, NL, 


(D) Urban Land (Ceiling and Reguia- 
tion) Act (33 of 1976) Pre. — Object 
and purpose of the Act — It provices 
for imposition of a ceiling on vacent 
land in urban agglomerations. 


The primary object and the purpose 
of the Urban Land (Ceiling and Regu- 
lation) Act, 1976 as the long title and 
the preamble show is to provide pr 
the imposition of a ceiling on vacant 
land in urban agglomerations, for tae 
acquisition of such land in excess of 
the ceiling -limit, to regulate the com- 
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struction of ‘buildings on ‘such land and 
for matters connected therewith, with 
a view to preventing the concentration 
of urban land in the hands of a few 
persons and speculation and profiteer- 
ing therein, and with a view to bring- 
ing about an equitable distribution of 
land in urban agglomerations to sub« 
serve the common good, in furtherance 
of the Directive Principles of Article 
39 (b) and (c), (Para 6) 


(E) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976) Pre. — Validity of 
the Act — Not invalid on ground that 
Parliament passed law on different sub- 
ject contrary to resolution by State 
Legislature under Art. 252 (1) — (Con- 
stitution of India Art. 252; Schedule 
VII, List I Entry 18). 


When Parliament was invested with 
the power to legislate on the subject, 
Ko, ‘ceiling on immovable property’, 
it was competent for the Parliament to 
enact the Urban Land (Ceiling and 
Regulation) Act, Le a law relating to’ 
‘ceiling om urban land’, It could not be 


Sid that the resolution, as passed by 


the State Legislature, gave authority 
to Parliament to legislate on a parti- 
cular subject Le., ‘ceiling on: immovable 
property’, whereas the Parliament con- 
trary to the resolution, passed a law on 
a different subject, ie, ‘ceiling on 
urban land’, (Para 32) 


The subject matter of Entry 18, List 
tI, of the Seventh Schedule i. e, ‘land’ 
covers ‘land and buildings’ and would, 
therefore, necessarily include ‘vacant 
land’, The expression ‘urban immov- 
able property’ may mean ‘land and 
buildings,’ or ‘buildings,’ or ‘land’. It 
would take in lands of every descrip- 
tion, i e., agricultural land, urban land 
or any other kind and it necessarily 
includes vacant land. It is but axio- 
matic that once the legislatures of two 
or more States, by a resolution in terms 
of Art. 252 (1), abdicate or surrender 
the area, Le, their power of legisla- 
tion on a State subject, the Parliament 
is competent to make a law relating to 
the subject. It could indeed be con- 
trary to the terms of Art. 252 (1) to 
read the resolution passed by the State 
Legislature -subject to any restriction. 
The resolution contemplated under 
Art. 252 (1) is not hedged in with con- 
ditions. In making such a law, the 
Parliament was not bound to exhaust 
the whole field of legislation. It could 


‘make a Low, like the Urban Ceiling 
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Act, with respect to ceiling on vacant 
land in an urban agglomeration, as a 
first step towards the eventual imposi=« 
tion of ceiling on immovable property 
oi every other description. 

(Parag 28, 31) 


Anno: AIR Comm. Consti. of India 
{2nd Edn.), Art. 252, N. 1; Sch, VII, 
List II, Entry 18, N. 3. 


Cases Referred: Chronological Paras 


AIR 1964 Cal 500 22, 24 
AIR 1962 SC 594: (1962) 3 SCR 230 13 
AIR 1952 SC 252: 1952 SCR 889 15,.26 


Mr. S. V, Gupte, Att. Genl. (1896/76) 
and Mr. U. R. Lalit Sr. Advocate (1896/ 
76) Mr. R. N. Sachthey Advocate Mr, 
Girish Chandra, Advocate Mr. K. N, 
Bhatt Advocate (in 1896/76) Miss A, 
Subhashini Advocate, for Appellants 
in CAS. 1896 and 265-300 R. 1. 
in W. P. 350/77 and for the Union of 
India, In CAS 29-38/77 and BA in 
CA 5/77; Mr. V. M. Tarkunde Sr, Adv. 
(M/s. K. K. Mehrish, S. M. Jain and 
S5. K. Jain, Advs, with him) for Peti- 
tioner in W. P, No. 350/77; Mr. T. V. 
S. Narasimhachari Adv. and Mr. M. S, 
Ganesh Adv., for the Appellant in CAS 
5; and 29-38/77; Mr. K. K. Venugopal 
Addl, Sol. Gem. (Mr. S. S. Khanduja 
Adv. with him), for R. R. 2-3 in W. P, 
350/77; Mr. B. Kanta Rao Adv., for 
R. R. 1-50, 53-66, 68-83, 85-91, 93-95, 
97-100 and 112-114 in CA 1896/76; Mr. 
Vepa P, Sarathi, Sr. Adv. (Mr. P. 
Parthasarthi Adv, with him), for R. R. 
28 and 53 in CA 276/77; Mr. P. Ram 
Reddy Sr. Adv. (M/s. A. V, V. Nair, 
and Subodh  Markandaya Advs. with 
him), for the other appearing Respon= 
dents in CAS 279, 280-84, 286 and 293/ 
77; 

For the Advocates General, 

1. State of Orissa — in C, A. 1896/76, 
Mr R. K. Mehta Adv, 


2. State of Rajasthan— Mr, Badridas 
Sharma Adv, | 

SEN, J.:— These appeals, by certi- 
ficate, are directed against the judg- 
ment and order of the Andhra Pradesh 
High Court dated December 3, 1976 
allowing a batch of  thirtyseven writ 
petitions. The appeals raise an impor- 
tant question namely, whether the Ur- 
ban Land (Ceiling and Regulation} 
Act, 1976 is ultra vires the Parliament 
so far as the State of Andhra Pradesh 
is concerned, 'A subsidiary question is 
also involved as to whether even as- 
suming the Act is in force in the State, 
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it is not applicable to Varangal be- 
cause there was no master plai pre- 
pared in accordance with the require- 
ments of Section 244 (1) (oi of the 
Andhra Pradesh (Telengana Area) Dis- 
trict Municipalities Act, 1956, 

2. A further question arises in a 
connected writ petition under Art. 32 
of the Constitution, whether the inclu- 
sion of the State of Rajasthan in Sche- 
dule I to the Urban Land (Ceiling and 
Regulation) Act, 1976 and the categorix 
sation of the Urban agglomerations of 
the cities and towns of Jaipur and Jodh- 
pur in category ‘C’ and Ajmer, Kota 
and Bikaner in category ‘D’ therein; is 
beyond the legislative competence of 
Parliament and, therefore, the Act is 
liable to be struck down to that extent, 


3. The State Legislatures of eleven 
States, namely, all the Houses of the 
Legislature of the States of Andhra 
Pradesh, Gujarat, Haryana, Himachal 
Pradesh, Karnataka, Maharashtra, Orissa, 
Punjab, Tripura, Uttar Pradesh and 
West Bengal considered it desirable to 
have a uniform legislation enacted by 
Parliament for the imposition of a 
ceiling on urban property for the coun- 
try as a whole and in compliance with 
clause (1) of Article 252 of the Consti- 
tution passed a résolution to that ef- 
fect, One merit of such Central legis- 
lation is that property owned by fami- 
lies anywhere in India can be aggre- 
gated for valuation purposes, and the 
basis of acquisition and compensation 
can be uniform. all over the country. 


4. The Parliament accordingly en- 
acted the Urban Land (Ceiling and 
Regulation) Act, 1976, In the first in- 
stance, the Act came into force on the 
date of its introduction in the Lok 
Sabha, ie., January 28, 1976 and cover- 
ed the Union Territories and the eleven 
States which had already passed the 
requisite resolution under Art. 252 (1) 
of the Constitution, including the State 
of Andhra Pradesh. Subsequently, the 
Act was adopted, after. passing resolu- 
tions under Article 252 (1) of the Con« 
stitution by the State Legislature of 
Assam on March 25, 1976, and those 
of Bihar on April 1, 1976, Madhya Pra- 
desh on September D 1976, Manipur on 
March 12, 1976. Meghalaya on April 7, 
1976 and Rajasthan on March 9,. 1976. 
Thus, the Act is in force in seven- 
teen States, and and all the Union 
territories in the country. 


5. Schedule J to the Act lists out all 
States, irrespective of whether or not 


1979 


they have passed a resolution und=r 
Article 252 (1). authorising ‘the Parlia- 
ment to enact a law imposing a ceiling 
on urban immovable property, and ‘tae 
urban agglomerations in them having a 
population of two lacs or more, The 
ceiling limit of vacant land of metro- 
politan areas of Delhi, Bombay,. Cel- 
cutta and Madras having a population 
exceeding ten lacs falling under cafe- 
gory ‘A’ is 500 sq. mtrs.; urban aggio- 
merations with a population of ten lecs 
and above, excluding the four metro- 
politan areas falling under category "D 
is 1000 sq.. mtrs.; urban agglomerations 
with a population between three lecs 
and ten lacs falling under category ‘C’ 
is 1500 sq. mtrs., and urban. agglomera- 
tions with a population bewteen two 
lacs and three lacs falling under cate- 
gory "D is 2000 sq. mtrs. The schedvle 
does not mention the urban agglomera- 
tions having a population of one lac and 
above; but if a particular State which 
passed a resolution under Article 22 
(1), or if a State which subsequently 
adopts the Act, wants to extend Cë 
Act to such areas, it could do so by a 
notification under Section 2 (n) (B) ər 
Section 2 (n) (A) (ii), as the case may 
be, after obtaining the previous. ` ap- 
proval of the Central Government, 


6. The primary object and the pur- 

pose of the Urban Land (Ceiling aad 
' |Regulation) Act, 1976, ‘the Act’, as tae 
long title and the preamble show, is 
to provide for the imposition of a ced- 
ing on vacant land in urban agglomera- 


tions, for the acquisition of such ` Land 


in excess of the ceiling limit, to. regu- 
late the construction of buildings on 
such land and. for matters’ connected 
therewith, with a view. to, preventing 
the concentration of urban’ land’ in the 
hands of a few persons and speculation 
and profiteering therein, ‘and with a 
view to bringing about an ‘equitable de 
tribution of land in urban agglomera- 
tions to subserve the common good, 3 
furtherance of the directive principles 3f 
Art. 39 (b) and (c). 


7%. The legislation falls under Entry 
18, List II of -Sevemth Schedule of the 
Constitution, which refers. to; ‘Land, 
that is to say, rights’ in or over land, 
ete.” Admittedly, the State Legislatures 
alone are competent to enact any legiz- 
` lation relating to land of every descrip- 
tion including lands situate in urban 
areas. The two Houses of 
‘Andhra Pradesh. Legislature, however, 
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ground that the 


tke: 
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passed the following resolution on April 
8, 1972 and April 7, 1972 respectively: 
- “Resolution passed by the Andhra 
Pradesh Legislative ‘Assembly on the 
8th April, 1972, - 8 


RESOLUTION 


Whereas this Assembly considers that 
there should be a ceiling on Urban 
Immovable Property; 

And. whereas the imposition of such 
a ceiling and acquisition of urban im- 
movable property in excess of that 
ceiling are matters with respect to 
Which Parliament has no power to 
make law for the State except as pro- 
vided in Articles 249 and 250 of the 


' Constitution of India; 


- And whereas it ‘appears. to the 
Andhra Pradesh Legislative Assembly to 
be desirable that the aforesaid mat- 
ters should be regulated in the State 
e Andhra Pradesh by Parliament by 
aw; OM e 

Now, therefore, in pursuance of 
cel, (1) of Article 252 of the Constitu- 
tion, this» Assembly hereby resolves 
that the imposition of a ceiling on 
urban, immovable property and acquisi- 
tion of such property in excess of the 
ceiling and all matters connected there- 
with or: ancillary and: incidental there- 
to should be regulated in the State of 
Andhra Pradesh by Parliament by law.” 


_ 8 The record. shows that similar 
resolutions were passed by all the re- 
maining ten State ‘Legislatures. These 


resolutions vested in the Parliament the 


power , to regulate in the aforesaid 
eleven States by law the imposition of 
ceiling on urban immovable property 
and acquisition of such property in ex- 
cess of this ceiling, as well as in re- 
spect of ‘all’ matters connected there- 
with and ancillary or incidental there- 
to, The expression ‘immovable pro- 
perty’ takes in lands of every descrip- 
tion, Le agricultural lands, urban lands 
or of any other kind... ` 
_ 9. The High Court was of the view 
that the term ‘legislature’ in Article 
252 (1) of the Constitution comprises 
both the Houses of Legislature i.e., the 
Legislative Assembly and the Legisla- 
tive Council and the Governor of the 
State. It struck down the Act on the 
Parliament was not 
competent to enact the impugned Act 
for the State of Andhra Pradesh ` inas- 
much as the Governor of Andhra Pra- 
desh did, not participate in, the . process 
of authorization for the passing of the 
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Act by the Parliament, It observed, 
‘since two distinct terms ‘legislature’ and 
“Houses of Legislature’ were used in 
the same Article they must, as a mat- 
ter of construction, bear different mean= 
ings. In that view, it went on to say 
that the passing of an Act in terms of 
the first part of Article 252 (1) is a 
condition pre-requisite to the passing of 
a resolution by the House or Houses 
of Legislature, as the case may be, en= 
trusting to the Parliament the power 
- to legislate on a State subject, stating: 

“In our opinion, the only way in 
which the Legislature of a State, con- 
sisting of the Governor and one or two 
Houses of Legislature, as the case may 


be, can express its view that it is desir- 


able to enact a law regulating a parti= 


cular matter, is by enacting a law and 
passing an Act to that effect. Because 


it is difficult to conceive of the Legis- 
lature consisting of the Governor and 
the House or Houses of the Legislature 
of a State acting in any manner than 
by passing an enactment; no such Ach 
has been passed by the Legislature of 
the State of Andhra Pradesh consisting 
of the Governor and the Houses of 
Legislature of Andhra Pradesh, expres< 
sing of the desirability of having the 
matter of imposition of a ceiling on 
urban lands regulated by Parliament.” 
(Emphasis supplied) 
10. We are afraid, the construction 
placed by the High Court on Article 
252 (1) cannot be sustained. Article 
252 (1) of the Constitution reads: 


“If it appears to the Legislatures of 
two ormore States tobe desirable that 
any ofthe matters with respect to which 
Parliament has no power to make laws 
for the States except as provided in 
Articles 249 and 250 should be regulat- 
ed in such States by Parliament by 
law, and if resolutions to that effect ara 
passed by all the Houses of the Legis- 
latures of those States, it shall be law- 
ful for Parliament to pass an Act for 
regulating that matter accordingly, and 
any Act so passed shall apply to such 
States and to any other State by which 
it is adopted afterwards by resolution 
passed in that behalf by the House, or 
where there are two Houses, by each 
of the Houses of the Legislature of 
that State.” l 

11. Im order to appreciate the con= 


tent, scope and meaning of the pro- 
visions of Article 252, it is necessary 
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to refer to the scheme of the Constitu- 
tion. It appears in Part XI headed 
‘Relations between the Union and. the 


States’ and occurs in Chapter I relating 


to ‘Legislative Relations’, ie, dealing 


with the distribution of legislative 
powers between the Union and the 
States. It would appear that our Con< 


stitution though broadly federal. in 
structure, is modelled on the British 
Parliamentary System, with unitary 
features, Thus, even apart from emer- 
gencies, the Parliament may assume 
legislative power (though temporarily) 
over any subject under Article 249, by 
a two-thirds vote that such legislation 
is necessary in ‘the national . interest’, 
While a Proclamation of Emergency 
under Article 352 is in operation the 
Parliament is also competent under 
Article 250 to legislate with respect to 
any such matter in the State list. Art, 
251 makes it clear that the legislative 
power of the State legislatures to make 
any law which they have power under 
the Constitution to make, is restricted 
by the provisions of Arts. 249 and 250; 
but if any law made by the legisla- 
ture of a State is repugnant to any 
provision of a law enacted by the 
Parliament, the law made by Parlia- 
ment. shall prevail and the law made 
by the State legislature to the extent 
of repugnancy shall not be valid so 
long as the law enacted by Parliament 


Si 


is effective and operative. 


12. Reverting back to Article 252, i? 
will be noticed that this article cor- 
responds to Section 103 of the Govern~ 
ment of India Act, 1935. It empowers 
the Parliament to legislate for two or 
more States on any of the matters 
with respect to which it has no power 
to make laws except as provided in 
Articles 249 and 250. | 


13. The effect of the passing of a 
resolution under clause (1) of Article 
252 is that Parliament, which has no 
power to legislate with respect to the 
matter which is the subject of the 
resolution, becomes entitled to legislate 
with respect to it. On the other hand, 
the State legislature ceases to have a 
power to make a law relating to that 
matter, .While Article 263 provides 
for the creation of an Inter-State Coun- 
cil for effecting administrative co-ordi- 
nation between the States in mat- 
ters of common interest, Article 252 
provides the Legislative means to at- 
tain that object. After the.: enactment 


ofa law by the Parliament. under this 






cle, it-is- open to any of the other 
States to adopt the Act for such State 
by merely passing. a resolution to that 
effect in its Legislature, but the operta- 
tion of the Act in such State cannot be 
from a date earlier ` than the date ‘of 
the resolution passed in the Legisia~ 
ture adopting the Act. The question as 
to whether or not there is surrender 
by the State: Legislature of its power 
to legislate, and if so, to what extent, 
must depend on the language of ~he 
resolution passed under Article 252 1): 
R. M. D, C. (Mysore) Private Ltd v. 
The State of Mysore, (1962) 3 SCR 220° 
(AIR 1962 SC 594). Clause (2) specifical~ 
ly lays down that after Parliament 
makes an Act in pursuance of the re- 
solution, such Act cannot be amenced 
or repealed by the State Legislatire 
even though the matter to which fhe 
Act of Parliament relates was inclid- 
ed in List II of the Seventh Schedule 
of the Constitution. - i 


14. The learned Attorney Genezal 
rightly contends that the term ‘Legis_a~ 
ture’ must, in the context, mean the 
House or the Houses of Legislature, as 
the case may be and it does not include 
the Governor. It is urged that the 
key to the interpretation of the ficst 
part of clause (1) of Article 252 Les 
in the words ‘to that effect’, and they 
obviously refer to the ‘desirability’ of 
Parliament making a law on a State 
subject. It is pointed out that thouzh 
the Governor is the component part of 
the State Legislature under Article 158, 
he is precluded by the terms of Arti- 
cle 158 (1) from being a member of 
either House of Parliament or of a 
House of the Legislature of any Stace. 
Not being a member of the House or 
Houses of Legislature of a State, as 
the case may be, the question of his 
participation, it is said, in the proceed- 
ings of the State Legislature in pass- 
ing a resolution under Article 252 1) 
does not at all arise. He drew cur 
attention to different provisions of the 
Constitution, and in particular to pro- 
viso to Article 368 (2) which requines 
a ratification by the Legislatures of 
not less than one-half of the States to 
a Bill passed by the Parliament under 
Article 368 (1) in exercise of its con- 
stituent powers: to amend the Constitu- 
' tion. It is urged that to concede to 
the Governor the power to participete 
in the process of authorization for tne 
“passing of a law by the Parliament on 
a ‘State subject: under Article 252 (4), 
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as the High Court had done, or to the 
process of ratification of a constitutional 
amendment by the State Legislatures 
under proviso to Article 368 (2) toa 
constitutional amendment by the Parlia~ 
ment under Article 368 (1), would 
create a dangerous situation and would 
be destructive of our constitutional 
system based on. the Westminster 


model, under which the Governor is 
only the constitutional head of the 
State. The contentions of the learned 


Attorney General must, ip our opinion, 
be accepted, 


15. In the State of Bihar v., Kamesh~ 
war Singh 1952 SCR 889: (AIR 1952 
SC 252) in repelling the contention that 
the words ‘law’ and ‘legislature’ were 
deliberately used in Article 31 (3) as a 
special safeguard, which, in order to 
ensure that no hasty or unjust ex- 
propriatory legislation is passed by a 
State Legislature, requires for such 
legislation the assent of both the 
Governor and the President, Patanjali 
Sastri C. J. observed: 


“It is true. that the ‘Legislature’ of 
a State includes the Governor and that 
a bill passed by such Legislature can- 
not become a law until it receives the 
Governor’s assent. The term “legisla- 
ture” is not always used in the Con- 
stitution as including the Governor, 
though Article 168 makes him a com= 
ponent part of the State Legislature. 
In Article 173, for instance, the word 
is clearly used in the sense of the 
“Houses of legislatures” and excludes 
the Governor. There are other provi- 


sions also where the word is used in. 


contexts which exclude the Governor. 
Similarly the word ‘law’ is sometimes 
loosely used in referring to a bill. Arti- 
cle 31 (4), for instance, speaks of a 
“bill” being reserved for the President’s 
assent “after it has been passed” by 
the “legislature of a State’ and of 
“the law so assented to.” If the expres- 
sion “passed by the legislature’ were 
taken, fo mean “passed by the Houses 
of the legislature and assented to by 
the Governor” ......then, it would cease 
fo be a “bill” and could not longer be 
reserved as such. Nor is the phrase 
“law so assented to” strictly accurate, 
as the previous portion of the clause 
makes it clear that what is reserved 
for the President’s assent and what he 
assents to- is a “bill” and not a law.” 

This decision really. clinches the whole 
ASSUG, oi ee a 2: Gef EC e 
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16. Article 252 (1) is in two parts. 
The first. part merely ` recites about 
the “desirability” of the Parliament 
legislating on a subject in respect of 
which it has no power to make laws 
except as provided in. Articles 249 and 
250. This power to legislate is vested 
in the Parliament only if two or.more 
State Legislatures think it desirable to 
have a law enacted by the Parliament 
on such matter in List II, ie, with 
respect to which the Parliament has 
no power to make laws- for the States, 
and all the Houses of the. Legislatures 
of those States express such desire by 
passing a resolution to that effect.. The 


Legislatures of those States should not 


only think it desirable and expedient, 
but actually pass resolution that the 
Parliament should regulate the matter 
in those States, in order to invest the 
Parliament with the power to legislate 
on such subject, The passing of such 
resolution by the State Legislatures of 
two or more States, is a condition 
precedent for investing the Parliament 
with the power to make a law on that 


topic or matter, and then only it shall 


be lawful for (he Parliament to make 
a law for regulating that matter ac- 
cordingly. The law so made or enact- 
ed by the Parliament under Article 
252 (1). will apply only to those States 
whose Legislatures have passed resolu- 
tions under that provision and also to 
those States which have afterwards 
adopted the ‘same by resolution passed 
by the Legislatures of: such States in 
that behalf. It would appear that the 
first part of the article ‘is only introduc- 
tory, the second is the operative part, 
The words “to that effect” in the first 
part, therefore,. refer to the ‘desir~ 
ability’ for effecting administrative con- 
trol by the Parliament 
more States in respect of matters of 
common interest, Thus, the word ‘legis- 
lature’ in the first part of Arti- 
cle 252 (1), in the context in which it 
appears, cannot mean the three com- 
ponent parts of the State Legislature 
contemplated by Article 168, but: only 
the House or Houses of Legislature, as 
the case may be, ie, excluding the 
Governor, 


17. There is. a clear ‘distinction  bë- 
tween ‘am Act of legislature’, ‘a legis- 
lative act’ and ‘a resolution of the 
House’. The- High Court has complete~ 
ly-overlooked this distinction. 


‘18. The Governor is a EE 
head of the State Executive, and.- has 


over two or 


‘of the 


A.I R., 


therefore, to act on the advice of. a 
Council of Ministers under Article 163. 
The Governor is, however, made a 
component part of the State Legisla~ 
ture under Article 164, just as the 
President is a part of Parliament. The 
Governor has a right of addressing and 
sending messages to under Articles 175 
and 176, and of summoning, proroguing 
and dissolving under Article 174, the 
State Legislature, just as the President 
has in relation to Parliament. He also 
has a similar power of causing to be 
laid before the State Legislature the 
annual financial statement under Arti- 
cle 202 (1), and of making demands for 
grants and recommending ‘Money Bills’ 
under. Article 207 (1). In all these mat- 
ters the Governor as the Constitutional 
head of the State is bound by the ad- 
vice of the Council of Ministers, | 


19. The Governor is, however, mad@ 
a component part of the legislature of 
a State under Art, 168, because every 
Bill passed. by the State Legislature has 
to be reserved for the assent under 
Article 200. Under that article, the 
Governor can adopt one of the three 
courses, namely . (i): he may give his 
assent to it, in which case the Bill be- 
comes a law; or (ii) he may except in 
the case of a ‘Money Bill’ withhold his 
assent therefrom, in which case the 
Bill falls through unless. the procedure 
indicated in the first- proviso is follow- 
ed, ie. return the Bill. to the Assemb- 
ly for reconsideration with a message; 
or (iii) he may (subject to Ministerial 
advice)” reserve the Bill for the consi- 
deration "of the President, in which 
case the President -will adopt the pro- 
cedure laid down in Article 201.. The 
first proviso to Article 200 deals with 
a situation where the Governor is 
bound to give his assent when the Bill 
is reconsidered and passed by the As 
sembly. The second proviso to. that 
article makes the reservation for consi- 
deration of the President obligatory 


where the Bill would, ‘if it became law’,. 


derogate . from’ the powers ` of the 
High Court, Thus, it is clear that a 
Bill passed by a State Assembly may 
become law if the Governor gives his 
assent to it, or if, having been reserved 
by the Governor for the consideration 
| President, it is assented to by 
the President- The Governor is, there« 
fore; one of the three components of a 
State legislature. The only. other- legis« 
lative function of the Governor is that 


of promulgating ordinances under Artis 


1579 


cle 213 (1) when both the Houses of 
the State legislature or the Legislative 
Assembly, where the legislature is uni-~ 
cameral, are not in session, The Ordi- 


nance-making power of the Governor. 


is similar to that-of the President, and 
it is co-extensive with the 
powers of the State legislature. 


20. From an enumeration of the 
powers, functions and duties of the 
Governor, it is quite clear that be can- 
not, in the very nature of things, parti- 
cipate in the proceedings of the House 
or Houses of : Legislature, while ‘the 
State legislature passes a resolution in 
terms of Art 252(1), not being a mem- 
ber of the legislature under Art. 158. 


21. The function assigned to the 
Governor under Article 176 (1) of ad- 
dressing the House or Houses of Legis= 
lature, at the commencement of the first 
session of each year, is strictly not a 
legislative function but the object of 
this address is to acquaint the members 
of the Houses with the policies and Ges 
grammes of the Government. It- 
really a policy statement prepared oy 
the Council of Ministers which the 
Governor has to read out. Then again, 
the right of the Governor to send mes- 
sages to the House or Houses of the 
Legislature under Article 175 (2), with 
respect to a Bill then pending in the 
legislature or otherwise, normally arises 
when the Governor withholds his assent 
to a Bill under Article 200, or when 
the President,,for whose consideration 
a Bill is reserved for. assent, returns 
the Bill withholding his assent, As 
‘already stated, a ‘Bill’ is something 


quite different from a ‘resolution of- 


the House’ and, therefore, there is no 
question, of the Governor sending any 
message under Article .175 (2) with re- 
gard to a resolution pending before the 
House or Houses of the Legislature. 
22. Similar - considerations must also 
‘arise with regard to ratification of a 
Bill passed by the Parliament in exer- 
cise of its constituent power of amend- 
ing the Constitution under Art. 368 (1) 
In Jatin Chakravorty v. Sri Justice H. K. 
Bose, AIR 1964 Cal 500. D. N. Sinha J., 
as he then was, rightly negatived a chal- 
lenge to the constitutional . validity of 
the Constitution (Fifteenth Amendment) 
Act, 1963, which amended Art. 217 of 
the Constitution raising the age Of. re- 
tirement of a Judge of the High Court 
from 60 to 62 years on the- ground that 
no assent of the Governor in the State 
of W. B, was. taken, observing (at p. 502): 
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“A legislature discharges a.variety of 
functions: The House has to be summon- 
ed or prorogued, bills -have to be intro- 
duced, voted upon and passed, - debates 


‘take place on important political ques- 


tions, ministers are interrogated, and so 
on. The “Governor, though a limb of the 
legislature does not take part in every 
such action. While the Governor sum- 
mons the House and may prorogue or 
dissolve it (Art, 174) or address the legis- 
lature (Art. 175), he does mot sit in the 
House or vote upon any issue, When 
a Bill has been passed by the House or 
Houses, Art. 200 requires that it shall be 
presented to the Governor for assent. 
The assent of the Governor is 
Necessary, only because the. Con- 
stitution expressly requires it. When- 
ever the assent of the Governor 
is necessary or the assent of the Presi- 
dent is necessary, it is specifically pro- 
vided for in the Constitution (see Arti- 
cles 31-A, 200. 201 amd 304): The neces- 
sity of such assent cannot be implied, 
where not specifically provided for.” 
(Emphasis supplied) 

23. Reverting to the constitutional 
requirement under proviso to Art. 368 
(2) of a ratification by the- legislatures 


of not less than one-half of the States he 
observed: 


"So. far as the State Lewislatures are 
concerned, -it requires that a resolution 
should be passed ratifying the amend- 
ment. Such a resolution requires voting, 
and the Governor mever votes upon any 
issue.” (Emphasis supplied) 

24. The interpretation placed by D. N. 
Sinha J. upon the proviso to Art. 368(2) 
in Jatin Chakravorty’s case (AIR 1964 
Cal 500) is im consonance with the con- 
stitutional system. Any other construc- 
tion would result in an alarming situa- 
tion as constitutional amendments by 
the Parliament under Art..368 (1), could 
be held up by the Governor of a State. 
What is true of a ratification by the 
State legislatures under proviso to Arti- 
cle 368 (2), is equally true of a resolution 
of the House or Houses of the Legisla- 
ture under Art. 252 (1). The Governor, 
in our view, mowhere comes in the pic- 
ture at all in these matters, 


25. It is, however, argued, on behalf 
of the respondents that both the expres- 
sions ‘legislature’ as well as ‘Houses of 
Legislature’ are used in Art, 252 - and, 
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therefore, the term ‘legislature’ must be 
understood in the sense in which it is 
used in Art, 168. In support of the con 
tention, it is said that it is the ‘legisla« 
ture’ which is surrendering its sover- 
eign legislative functions and, therefore, 
it must be the legislature, as defined in 
Art. 168, which should do that, and not 
a part of the legislature. It is pointed 
out that Art. 168 does not use the words 
‘unless the context otherwise requires’. 
It is, accordingly, urged that the words 
‘to that effect’ in Art, 252 (1) mean that 
the legislature, meaning the House ofr 
Houses of Legislature and the Governor, 
is desirous that the Parliament should 
legislate on a State subject. Conceptual- 
ly, it is said to be the better interpreta- 
tion of the term ‘legislature’ in the first 
part of Art. 252 (1), 


26. The respondents’ contention in 
the present appeals is the same as that 
prevailed in the High Court. The point 
has already been dealt with by us at 
length, The contention cannot be accept- 
ed because it runs counter to this court’s 
decision in Kameshwar Singhs case 
(AIR 1952 SC 252) (supra). The absence 
of the words ‘unless the context others 
wise requires’ in Art, 168, cannot control 
the meaning of the term ‘legislature in 
Art. 252 (1). It was fairly conceded at 
the Bar that even without these words, 
a word or a phrase may have a different 
meaning, if the context so requires, 
than the meaning attached to it in the 
definition clause, The term ‘legislature’, 
in the context in which it appears, can 
only mean the House or Houses of Legis- 
Jature, as the case may be, Learned 
counsel for the respondents, tries to 
draw sustenance from Section 103 of the 
Govt. of India Act; 1935, which read: 


“Tf it appears to the Legislatures of 
two or more Provinces to be desirable 
that any of the matters enumerated in 
the Provincial Legislative List should be 
regulated in those Provinces by Act of 
the Federal Legislature, and if resolu- 
tions to that effect are passed by all the 
Chambers of those Provincial Legisla- 
tures, it shall be lawful for the Federal 
Legislature to pass an Act for regulating 
that matter accordingly but any Act so 
passed may, as respects any Province to 
which it applied, be amended or repeal- 
ed by an Act of the Legislature of that 
Province.” 


It ig submitted that when an Act passed 
be the Federal Legislature in respect of 
any of the matters enumerated in the 
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Provincial Legislative List based on the 
resolution of the Legislatures of two. or 
more Provinces, could be amended or re- 
pealed by an Act of the Legislature of 
that Province, the Governor had neces- 
sarily to be consulted at the stage of 
introduction of a resolution before the 
Legislature of that Province, There is a 
fallacy in the argument, The second 
Part of SG 103 of the Government of 
India Act is replaced by Art. 252 (2) of 
the Constitution which takes away the 
power of repeal from the State Legisla- 
ture and entrusts it to the Parliament. 
When his attention was drawn to the 
fact that cl. (2) of Art. 252 of the Con- 
stitution differs from the provisions of 
S. 103 of the Government of India Act, 
1935, the learned counsel did not pursue 
the point any further. Under Art. 252(2) 
an amending or repealing Bill must go 
through the same procedure as prescrib< 
ed for the original Bill ie., by the pro- 
cess laid down in cl. (1) of Art. 252. Tha 
surrender or abdication of the Legisla- 
tive power of the State Legislature 
places the matter entirely in the hands 
of the Parliament, | 


27. Next, it is urged that the impugn= 
ed Act passed by the Parliament was 
without legislative competence, It is said 
that the resolution, as passed by the 
State Legislature, gave authority to Para 
liament to legislate on a particular sub- 
ject, Le, ‘ceiling on immovable ` pro< 
perty’, whereas the Parliament contrary 
to the resolution, passed a law on a dif- 
ferent subject ic, ‘ceiling on urban 
land’. It is pointed out that the Work- 
ing Group with the Secretary to Gov= 
ernment of India, Ministry of ~Works, 
Housing and Urban Development, in its 
report dated July 25, 1970 recommend- 
ed that the ceiling on urban property 
should be imposed on the basis of the 
monetary value of properties and sug- 
gested a ceiling of 4 to 5 lacs of rupees, 
The Prime Minister forwarded the afore- 
said report of the Working Group along 
with a draft Bill, prepared on the basis 
of its recommendations, to the Chief 
Ministers of various States, with a view 
to securing concurrence and authorisa~ 
tion of the State legislatures under Arti- 
cle 252 (1) to enable the Parliament for 
enacting a uniform law for the whole 
country. It was said that the State [Le~ 
gislature gave the authorisation to the 
Parliament on the distinct understanding 
that there was to be a law for the im- 
position of ceiling on the basis of valua- 
tion of immovable property, It is said 
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that the authorisation was for ceiling on 
ownership of immovable. property and 
not on area of land. Idea of ceiling, it is 
said, has been transferred from persons 
to objects, tt is, accordingly, urged that 
the impugned Act, insofar as it provices 
for ceiling for acquisition of vacant laad 
by the State was not in conformity with 
the real intendment of the resolution. 


28. We are afraid, the contention can- 
mot be accepted. It is not disputed that 
the subject-matter of Entry 18, List II 
of the Seventh Schedule ie. ‘land’ covers 
Yand and buildings’ and would, there- 
fore, necessarily include ‘vacant land’, 
The expression ‘urban immovable prə- 
perty’ may mean ‘land and buildings’, 
or ‘buildings’ or ‘land’. It would take in 
lands of every description, i.e., agricul- 
tural land, urban land or any other Kind 
and it necessarily includes vacant lanc. 


. 28. The Union of India before. tne 
High Court in its counter averred that, 
before the Act was introduced in the 
Lok Sabha on January 28, 1976, it was 
preceded by Statewise deep consideration 


and consultation by the respective States, 


including the State of Andhra Pradesh 
for a period of over five years starting 
from 1970. A Working Group was con- 
Stituted under the Chairmanship of the 
Secretary; Ministry of Works, Housimg 
and Urban Development. The report >f 
the Working Group shows that the pro 
posal was to impose a ceiling on urben 
immovable property. In its report tke 
said Working Group defined ‘urban area’ 
to include the area within the territorial 
limits of municipalities or other local 
bodies and also the peripheral area oub- 
side the said limits. Such inclusion əf 
the peripheral limits in an urban area 
was accepted by the Government and a 
Model Bill prepared in pursuance there- 
of also contained such a definition. A 
copy of each of the report of the Work- 
ing Group and the Model Bill referred 


to was placed on the table of the Par 


liament on December 15, 1970 and March 
22, 1972 respectively. The said documents 
were forwarded to the State Goverar- 
ment of Andhra Pradesh, besides other 
State Governments, for consideration ty 
the State Legislatures before they pass- 
ed a resolution under Art. 252 (1). Tke 
State Legislatures were, therefore, aware 
of the position whén they passed a resc~ 
lution authorising the Parliament to 
make a law in respect of urban immov~ 
able property.. Their intention was to it~ 
clude the lands within the. territorial] 
1979 S.C/90 VIII. G—12 
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area of a municipality or other local 
body of an urban area and also its peri- 
pheral area. The concept of ceiling on 
urban immovable property and the na- 
ture and content of urban agglomeration 
ultimately defined by Section 2 (n) of 
the impugned Act was, therefore, fully 
understood by the State Governments, 

30. In this Court the Union of India 
has placed on record an Approach Paper 
of the Study Group which indicated that 
the Parliament was faced with several 
practical difficulties to implement the 
proposal to place a ceiling on ownership 
of built-up properties, namely: 

“Firstly, the valuation of such pro- 
perties is very difficult task. Secondly, 
it varies from urban area to urban area 
and within the same area also and might 
result in inequitable application. Thirdly, 
in our inflationary situation~ the values 
of properties quickly change from time 
to time. Fourthly, investment by per- 
sons in housing and building is like other 
forms of investment and, subject to cer- 
tain restrictions, primarily to prevent 
speculation, needs to be encouraged to 
serve social purposes. Fifthly, the man- 
agement of properties which may- vest 
with the Government on account-of any 
ceiling would pose serious problems; 
perhaps, a large number of properties 
may be in the form of slums or dilapi- 
dated buildings. and in respect of other 
types of houses it may not be possible 
to manage or dispose them of economi- 
cally.” ` 


It was, therefore, suggested that ceiling 
in respect of built-up properties was to 
be brought about through fiscal and 
other restrictive measures. 


31. It is but axiomatic that once the 
legislatures of two or more States, by a 
resolution in terms of Art. 252 (1), ab- 
dicate or surrender the area, i.e., their 
power of legislation on a State subject, 
the Parliament is competent to make 4 
law relating to the subject. It would in- 
deed be contrary to the terms of Arti- 
cle 252 (1) to read the resolution passed 
by the State Legislature subject to any 
restriction. The resolution, .contemplated 
under Art. 252 (1) is not hedged in with 
conditions. In making such a law, the 
Parliament was not bound to exhaust 
the whole field of legislation. It could 
make a law, like the present Act, with 
respect to ceiling.on vacant land in an 
urban agglomeration, as a first step to- 
wards the. eventual imposition of ceiling 
on immovable property. of every other 
description, Gre. ENEE eee 
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32. There is no need to dilate on the 
question any further in- the judgment, 
as it can be better dealt with separa- 
tely. It is sufficient for purposes of 
these appeals to say that when Parlia- 
ment was invested with the power to 
legislate on the subject, ie, ‘ceiling on 
immovable property’, it was competent 
for the Parliament to enact the impugn- 
ed Act, Le, a law relating to ‘ceiling on 
urban land’, 


33. In our opinion, therefore, the 
High Court was clearly in error in hold- 
ing that the Urban Land (Ceiling and 
Regulation) Act, 1976, was not applicable 
to the State of Andhra Pradesh. In 
reaching that conclusion, it proceeded on 
the wrong assumption that ‘legislature’ 
for purposes of Art. 252 (1) means the 
House or Houses of Legislature, as thé 
case may be, and the Governor. In con- 
sequence hereof, it fell into an error in 
holding that the State Legislature of An- 
dhra Pradesh could not, in law, be re- 
garded to have authorised the: Parlia- 
ment to enact the impugned Act, im re: 
lation to that State, due to the non-par- 
ticipation of the Governor, 


34. There still remains ~ the question 
whether the Act is mot applicable to 
Warangal for the reason that there was 
no master plan prepared in conformity 
with S: 244 (1) (c) (ili) of the Andhra 
Pradesh (Telengana Area) District Muni- 
cipalities Act, 1956. The section, so far 
as material, runs thus: 


“244 (1) (c). The Master Plan shall in- 
clude such maps and such descriptive 
matter as may be deemed necessary Lo 
illustrate the proposals, and in particux 
lar: 


(iii) designate the land subject to com=~ 
‘pulsory acquisition under the powers in 
that behalf conferred by this Act or any 


other law for the time being in force”. - 


35. The High Court has clearly erred 
in holding that the Urban Land (Ceiling 
and Regulation) Act, 1976 cannot apply 
to the Urban agglomeration of Waran- 
gal. In reaching that conclusion, it ob- 
served that under S. 244 (1) (c) (iii) the 
master plan must designate the lan 
subject to compulsory acquisition under 
the powers in that behalf conferred by 
the Act or any other law for the time 
being in force; otherwise, the master 
plan prepared for the town cannot be 
treated to be a master plan as prepared 
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in accordance with law. The view taken 
by the High Court is wholly unwarrant~ 
Gd and proceeds on a misconception of 
the scheme of the Act. 


36. Section 3 of the Act provides that? 
except as otherwise provided in the Act, 
on and from the commencement thereof, 
no person shall be entitled to hold any 
‘vacant land’ in excess of the ceiling 
limit in the territories to which this Act 
applies under sub-sec. (2) of S. 1. By 
S. 4 (1) (d), the ceiling limit placed on 
such land situate in an ‘urban agglome~ 
ration’ falling within category "D speci» 
fied in Schedule I, is fixed at two thou- 
sand square metres. An urban agglome~« 
ration is made up of the main town to- 
gether with the adjoining areas of urban 
growth and is treated as one urban 
spread. The expression ‘vacant land’ -is 
defined in S. 2 (q) as meaning land, not 
being land mainly used for the purpose 
of agriculture, in an urban agglomera~ 
tion, but does not include certain cate- 
gories thereof. The term ‘urban land’ is 
defined in S. 2 (o) as meaning: 


"toi Urban land” means-~ | i 


(i) any land situated within the limits 
of an urban agglomeration and referred 
to as such in the master plan; or 


(ii) in a case where there is no master 
plan, or where the master plan does not 
refer to amy land as urban land, any Land 
within: the limits of an urban agglome- 
ration and situated in any area includ- 
ed within the local limits of a mumicipa~ 
lity (by whatever name called), a noti« 
fied area committee, a towm area com~ 
mittee, a city and town committee, 4 
small town committee, a cantonmens 
board or a panchayat, 7 
but does not include any such land which 
is mainly used for the purpose of agri- 
culture.” 5 
The expression, ‘urban agglomeration’, as 
defined in S., 2 (n) of the Act, so far as 
material, reads: 

"toi ‘urban agglomeration’,— 

(A) in relation to any State or Union 
Territory specified in column (1) of Sche- 
dule J, means: 


(i) The urban agglomeration specified 
in the corresponding entry im column (2) 
thereof and includes the peripheral area 
specified in the corresponding entry in 
column (3) thereof; and x x” 
The urban: agglomeration of Warangal 
is specified in Schedule I to the Act. The 
relevant entry reads: 
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-37. It is quite clear that under ‘the 
scheme of the Act the imposition of a 
ceiling on vacant land in urban agg-.o- 


meération does not depend on the ext- 


ence of a master plan. The definition of 
‘urban land’, as. contained in S. 2 (o) of 
the Act is in two parts, namely (1) in 
`a case where there is a master plan pre- 
pared under the law for the time bemg 
in force, any land within the limits of 
an urban agglomeration and referred to 
as such in the master plan, is treated to 
be urban land, and (2) in a ease where 
there is no. master ‘plan, or the masrer 
plan does not refer to any land as urban 
land, any land within the limits of an 
urban agglomeration and situated in any 
area included within the local limits of 
&. municipality or other local authoritzes 
is regarded as such. The existence of a 
master plan within the meaning of Sec- 
tion. 2 (h) is, therefore, not'a sine qaa 
non for the applicability of the Act +o 
an urban agglomeration. The only df- 
ference is that where there is a master 
plan, the Act extends to all lands situ- 
ate within the local limits of a muniei= 
pality or other local authority, and abo 
covers the peripheral area thereof; but 
where there is no such master plan, -ts 
applicability is confined to the munici-« 
pal limits or the local: area, as the case 
may be. 


38. It is common ground ` ‘that there 
was a master plan prepared for Waran- 
gal on October 26, 1949. On September 7, 
1963, the Warangal Municipality .resol7- 
ed by a resolution to prepare a fresh 
master plan and on February 18, 1966, 
the State Government dirécted that. un-il 
the new plan was prepared, the od 
master plan should continue. Thereafter, 
a revised master plan was prepared by 
the Director of Town Planning, Hydera- 
bad after conducting physical and socio- 
economic surveys and sent to the Muni- 
cipal Council, Warangal for adoptim 
and. approval, in pursuance. of its resolu- 
tion dated September 7, 1963. The Muni- 
cipal Council by its resolution dated 


April 30, 1969 approved the same with 


some modifications, The revised master 
plan. was submitted by the Municipal 
Council, Warangal to the State Goverr~ 
ment- for sanction under S. 244, - suk- 
sec. (1), cl. (d) of the Andhra Pradesa 
(Telengana Area) District Municipalities 
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Act, 1956. On November 25, 1971, the 
old master plan was revoked by the 
State Government. and a new master 
plan sanctioned, ‘The master plan con- 
tains : proposals for areas required to be 
covered by S. 244, sub-sec. (1), cl. (c), 
contiguous and adjacent to the munici- 
pal limits of Warangal which were under 
the jurisdiction of.various gram pancha-. 
yats and all such lands were deemed to 
be lands needed for public purpose with- 
in the meaning of the Hyderabad Land 
Acquisition Act, 1809. Fasli, and the 
Municipality could’ under S. 251 of the 
Andhra Pradesh (Telengana Area) Dis- 
trict Municipalities Act, 1956 acquire the 
lands. required for the implementation of 
the master plan. The learned Attorney 
General has placed before us the rele- 
vant notifications. 


39. The word ‘shall’ in cl. (c) of sub-| 
sec. (1) of S. 244 of the Andhra Pra- 
desh (Telengana Area) District Munici- 
palities Act, 1956 in its context and set- 
ting, is directory. A master plan prepar- 
ed by a municipality may or may . not 
contain a proposal for compulsory acqui- 
sition of land, or any descriptive matter 
or map to illustrate a scheme for deve- 
lopment. Mere absence of such proposal 
for compulsory acquisition or a map or 
descriptive matter would not be tanta- 
mount to there being no master plan. A 
master plan may include proposals for 
development of areas required to be 
covered by S. 244, sub-sec. (1), cl. (c), 
contiguous and adjacent to the munici- 
pal limits of a city or town, but may 
not designate the land,to be compulso- 
rily acquired, the absence of which would 
not ‘invalidate the scheme. It is because 
the municipality has always the power 
under S. 250 of the Act to acquire the 
land required - for EES of 
such scheme. 


49. It appears that the ere master 
plan prepared for Warangal does, as it 
should, provide for various development 
schemes. For aught we know, it also de~ 
signates the lands subject to compulsory 
acquisition, Even if it were mot so, the 
master plan prepared under S, 244, sub- 
section (1), cl. (c) did not cease to be ‘a 
master plan prepared in accordance with 
the law for the- time ae in force’, 
within the meaning of S. 2 (h) of the 
Act, in relation to the town of Warangal. 
The Act is, therefore, clearly applicable 
to the urban ‘agglomerations of Waran- 
gal and it extends not only to all the 
lands included within the local limits of 
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the Warangal Municipality but also in- 
cludes the peripheral areas specified, Lë, 
one kilometre around such limits. ) 

41. In this group of cases, there is a 
writ petition filed by Maharao Saheb 
Bhim Singhji, former ruler of the erst- 
while princely State of Kota, It raises 
the question whether the Parliament had 
legislative competence to enact the 
Urban Land (Ceiling and Regulation) 
Act, 1975, in relation to the State of 
Rajasthan. The question involved is 
common to all the States which subse- 
quently adopted the Act. 


42. The Bill, after it was passed by 
both the Houses of Parliament, received 
the assent of the President on February 
17, 1976. There is a schedule annexed 
to the Act and among the various States 
specified in the schedule, is the State of 
Rajasthan with the urban agglomerations 
of Jaipur, Jodhpur, Ajmer, Kota and 
Bikaner. Of these, the cities of Jaipur 
and Jodhpur are declared to be agglome~ 
ration belonging to category 'C’, while 
Ajmer, Kota and Bikaner are placed in 
category ‘D’, On March 9, 1976, the State 
Legislature of Rajasthan passed the fols 
lowing resolution adopting the Act: 


“Whereas the Legislature of Rajasthan 
State considers it expedient to provide 
for the imposition of a ceiling on vacant 
land in urban agglomerations, for. the 
acquisition of such land in excess of the 
ceiling limit, to regulate the construc- 
tion of buildings on such and for mat- 
ters connected therewith, with a view 
to preventing the concentration of urabn 


land in the hands of a few persons and- 


speculation and profiteering therein and 
with a view to bringing about an equit- 
able distribution of land in urban agglo- 
merations to subserve the common good. 

And whereas the Parliament has no 
power to make laws for the States with 
regard to the matters aforesaid except 
as. provided in Articles 249 and 250 of 
the Constitution. 

And whereas this Legislature is of 
the opinion that aforesaid matter may be 
regulated in Rajasthan State by the 
Urban Land (Ceiling and Regulation) 
Act, 1976 (33 of Central Act of 1976) 
enacted by the Parliament. 

Now therefore the Legislature of Ra- 
jasthan State passes the following reso- 


lution in pursuance of Article 252, 
clause (1):— 

“Rajasthan State adopts the Urban 
Land (Ceiling and Regulation) Act, 1976 


(33 of Central Act of 1976) for this 
State’’.” 
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43. When the Bill was introduced ‘in 
the Lok Sabha on January 28, 1976, it 
cannot be denied that the State of Ra- 
jasthan was nat one of the eleven States 
which had passed a resolution under the 
first part of Art. 252 (1), and the question 
that arises is whether the . Parliament 
had the legislative competence to enact 
a law in relation to that State, It is argu~ 
ed that the inclusion of the State of 
Rajasthan in the Schedule as one of the 
States specified to which the Act applies, 
or the categorisation, of the various cities 


. and towns of that State, including the 


town of Kota, was non est. It is submit- 
ted that the legislature of the State of 
Rajashan never authorised the Parlia« 
ment to enact a law for the imposition 
of ceiling on immovable properties in 
that State and, therefore, the Act was 
still-born in respect of the State of Ra- 
jasthan, It is accordingly urged that the 
Act being legislatively incompetent inso- 
far as the State of Rajasthan was con- 
cerned, it could not be adopted by a sub- 
sequent resolution passed by the State 
oo of Rajasthan on March 9, 
d 7 : ` 


44. The learned Attorney General, 
however, tries to meet the challenge to 
the applicability of the Act to State of 
Rajasthan from two aspects. He contends 
that the Parliament was undoubtedly in- 
vested with legislative competence to 
enact a law for the imposition of a ceil~ 
ing on urban land for the State of Ra- 
jJasthan, both under Art. 250 as well as 
under Art. 252. First of all, he points 
out that while there was a Proclamation 
of Emergency in force on February 17; 
1976,.the Parliament had the power to 
legislate with respect to any matter in 
the State List under Article 250 which 
reads: ' i 


"250. (1) Notwithstanding anything -in 
this chapter, Parliament shall, while a 
Proclamation of Emergency is in opera- 
tion, have power to make laws for the 
whole or any part of the territory of 
India with respect to any of the matters 
enumerated in the State List. 


(2) A law made by Parliament which 
Parliament would not but for the issue 
of a Proclamation of Emergency have 
been competent to make shall, to the 
extent of the incompetency, cease to 
have effect on the expiration of a period 
of six months after the Proclamation 
has ceased to operate, except as respects 
things done or omitted to be done before 


the expiration of the said period.” 
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45. The learned Attorney General is 
no doubt right in saying that-if a Procla~ 
mation of Emergency is in operation, 
under Art, 250 (1) the power of the Par- 
liament extends to the making of laws 
for the whole or any part of the terri= 
tory of India with respect to any of (Da 
matters enumerated in the State List, bu 
the Act so passed will die out with the 
revocation of the Proclamation of Emer- 


gency, by reason of Art. 250 (2) on the 


expiration of a period of six months 
after the Proclamation has ceased to 
operate, except as respects things dona 
or omitted to be done before the expira- 
tion of the said period. That conclusiom 
is inevitable from the words’ ‘shall ceas2 
fo have effect’? appearing in Art. 250 CG. 

46. Now, the further difficulty in ac 
cepting the learned Attorney General’s 
contention is that the Parliament neve? 
professed to act under Article 250 (i. 


Although he drew our attention to ths 


second part of the preamble to the Act 
which reads; : 

“AND WHEREAS Parliament has n93 
power to make laws for the States alt? 
respect to the matters aforesaid except 
as provided in Articles 249 and 250 of 
the Constitution;” . , 
it is amply clear from the third part af 
the preamble, which reads: 


“AND WHEREAS in pursuance of 
alause (1) of Article 252 of the Consti- 


tution resolutions have been passed by 


all the Houses of the Legislatures of tha 
States of Andhra Pradesh, Gujarat, Har: 
yana, Himachal. Pradesh, Karnatake, 
Maharashtra, Orissa, Punjab, Tripuré, 
Uttar Pradesh and West Bengal that tha 
matter aforesaid should be regulated 
in those States by Parliament by law.” 


that the Parliament never intende? 
to take recourse to its powers under 
Art. 250 (1), but proceeded to make suc} 
a law, being clothed with its powers t3 
legislate on the subject under Art. 252 
(1). The Act was, therefore, a law en- 
acted by the Parliament by virtue of its 
powers under Art. 252 (1). -The states 
ment of Objects and Reasons reall? 
places. the matter beyond all doubt. It 
material portion reads: 
: “Statement of Objects and Reasons 
There has been a demand for impos- 
ing a ceiling on urban property alsc, 
especially after the imposition of a ceil- 
ing on agricultural lands by the Statz 
Governments. With the growth of popu 
lation and .increase in urbanization, 3 
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need for orderly development of urban 
areas has also been felt. It is, therefore, 


considered necessary to take measures 


for exercising -social -control over the 


scarce resource of urban land with a 
view to ensuring its equitable distribu- 
tion amongst the various sections of so- 
ciety and also avoiding speculative 
transactions relating to land in urban 
agglomerations, With a view to ensuring 
uniformity in approach Government of 


India addressed the State Governments 
in this regard; eleven States have so 


far passed resolutions under Art. 252 (1) 
of the Constitution empowering Parlia- 
ment to undertake legislation in this be- 
half. The present proposal is to enact a 
Parliamentary legislation in pursuance 
of these resolutions.” (Emphasis sup- 
plied) l | 


47. There is also some difficulty in 
acceptnig the contention of the learned 
Attorney General on a matter of con- 
struction. of Art. 252 (1). The question 
of adoption of a law made by the Par- 
liament in respect of any of the matters 
in State List arises under the second 
part of Art. 252 (1) and is dependent up- 
on the ‘desirability’ expressed by the 
legislatures of two or more States em~- 
powering the Parliament to make such a 
law under the first part thereof, We are 
inclined to think that some meaning 
must be given to the words ‘any Act so 
passed’. The power of adoption is, there- 
fore, related to a law made under Arti- 
cle 252 (1) and cannot be exercised in 
respect of laws made by the Parliament 
under Art. 250 (1) while a proclamation 
of Emergency is in force. Furthermore, 
such a law, in terms of Art. 250 (2), 
ceases to have effect on the expiration 
of a period of six months after the Pro- 
clamation has ceased to operate. - 


48. The learned Attorney General, 
however, rightly contends, in the alter- 
native, that the Parliament being invest- 
ed with the power by resolutions passed 
under the first part of Art. 252’ (1) by as 
many as eleven States, to legislate on 
the subject, i.e., to make a law for the 
imposition of a ceiling on immoveable 
property, it had the competence to so 
structure the Act that it was capable of 
being adopted by other States under the 
second part of Art 252 (1). A fortiori, 
the specification of the State of Rajas- 


than by which the Act may be adopted, 
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as well as the categorisation of the urban 
agglomerations therein to which it may 
‘Japply, had to be there, 


49. It is, however, strenuously urged 
on behalf of the petitioner that a law 
made by the Parliament under Art. 252 
(1) cannot be so designated as to extend 
to the States which had not sponsored 
a resolution. Emphasis is laid upon the 
words ‘in such States’, and it is said 
that they mean ‘in those States’, ie., the 
sponsoring States. In support of the con- 
tention, our attention was particularly 
drawn to the word ‘accordingly’ and it is 
urged that the law passed by the Par- 
liament under Art. .252 (1) must be rev 
stricted in its operation to those States, 
Le, to those States in which the Legis- 
lature passed a resolution. We are afraid, 
the contention cannot be accepted. 


50. In our considered judgment, the 
Parliament having been invested with 
powers to legislate on a State subject, 
by resolutions passed by Legislatures of 
two or more States under Art. 252 (1), 
hag plenary powers to make suitable 
legislation. It follows, as a necessary co- 
rollary, that the Act passed by the Par- 
liament under Art. 252 (1) can be so 
structured as to be capable of being 
effectively adopted by ‘the other States, 
Art, 252 (1) undoubtedly enables the 
Parliament to make a uniform law. The 


Act so passed would automatically apply. 


to the States the legislatures of which 
have passed a resolution in terms of 
Art. 252 -(1), and at the same time it 
must be capable of being adopted’ by 
other States which have not sponsored a 
resolution, ie, -the non-sponsoring 
States. The second part of Art. 252 (1) 
will be meaningful only if it were -so 
interpreted; -otherwise, it would be ren- 
dered wholly redundant, To illustrate, 
if the part of the Schedule relating ‘to 
the State of Rajasthan ‘is treated as non 
est, the schedule which forms part of 
the Act cannot be amended except under 
Art, 252 (2) ie, ‘in the like manner. 
We fail to appreciate how two or more 
States can now pass a resolution for ex- 
tension of the Act to the State of Ra- 
jasthan. 


‘31. In a law relating to the ae 
of ceiling on vacant land in urban ag- 
flomerations throughout the territory of 
India, it was competent for the Parlia- 
ment under Entry 18, List II of Seventh 
Schedule not only to have the States 
specified in the Schedule to the Act 
where the law will extend, ‘but also in- 
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clude the categorisation of urban agglo- 
merations in respect of the whole of the 
territory of India. The Act would auto- 
matically apply from the date of its ap- 
plication to those State which had pass- 
ed the resolution in terms of the first 
part of Art, 252 (1), and would extend 
to the adopting States from the date of 
the resolutions passed by the legislatures 
of such: States. The Parliament had, there- 
fore, in fact and in law, competence ` to 
legislate on the subject of the .imposi- 
Don of ceiling on urban. immovable pro- 
perty, and the schedule to the Act 
cannot, therefore, be struck down in 
relation. to the State of Rajasthan. 


52. It is conceded by learned coun- 
sel for the petitioner that if the Act 
had ‘been enacted without the Schedule, 
with an appropriate definition of ‘an 
urban agglomeration’ in Section 2 (n), 
in general terms, making the law ap- 
plicable to cities and towns having, for 
example, a population of one lac and 
above, five lacs and above etc., it would 
have been within the legislative com- 
petemce of the Parliament. If that be 
so, then it is inexplicable why simply 
becuase some of the areas in some of 
the States have ‘been specified, although 
their State Legislatures had not spon~ 
sored any resolution, the schedule, in 
so far as those States are -concerned 
should be regarded as mon est. If it 
is competent for the. Parliament to 
make a general law under Article 252 
(i) to. facilitate its adoption by other 
States, it must. logically follow that 
the Parliament could also pass the Act 
in its present: form, — 


53. We are of the opinion that the 
Act with the Schedule annexed became 
applicable in those States where the 
legislatures passed resolutions expres- 
sing the ‘desirability’ for the Parlia- 
ment to make a law- for the imposition 
of ceiling on urban immovable pro- 
perty, and it lay dormant in so far as 
the other States were concerned. It 
became applicable to these other States 


from the date that their Houses 
of Legislatures adopted it. In that 
view, we must hold that the im- 
pugned Act is not beyond the legis- 


lative competence of the Parliament 
in so far as the State of Rajasthan is 
concerned. 


: $4 In the result, the appeals suc- 
ceed and are allowed. The judgment of 
the Andhra Pradesh High Court is set 
aside, and it is’ declared that ‘the 
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Urban Land (Ceiling and 'Regulatior:) 
Act, 1976, is, and has always Deen, in 
force in the State of Andhra Pradesh 
web Jan. 28, 1976. It. is further declar-. 
ed that the Act extends to the urban 
agglomerations of Warangal. It mus; 
for reasons already stated, also be hel. 
that the Act applies to the State cf 
Rajasthan wei March 9, 1976. The 
remaining -contentions advanced in thé 
writ petition will. be dealt with separa- 
tely, There shall be no order as t> 
costs in these proceedings. 
Appeals allowec. 
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R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Dr. Miss Annie M. Pichamuthu and 
another, Appellants v. Dr.. Mrs. Bessi 
Thangam Selvaraj and another, Respon- 
dents. : 

Civil Appeal No, 1740 of 1969, D/- 9-1- 
1979. SE S 
Succession Act (39 of 1925), S 61 — 
Deed of settlement — Undue influence? 
and misrepresentation alleged’ — Proof. 

Where it is found from the evidence 
that the executant of settlement deed 
was a woman of character and strong 
will, merely because her niece, on whom 
property was settled, befriended her in 
time of need and took care of her per- 
sonal comforts, it cannot be said that 
there was any undue influence or mis- 
representation. Subsequent revocation. of 
settlement deed followed by agreement 
of sale in favour’ of sisters of executan? 
itself held could -be result of ` pressura 
applied on the executant. Appeal No: 334 
of 1961, Dj- 29-1-1968 (Mad), Affirmed: 


act (Para 4y 

Anno: AIR Manual (8rd Edn), Succes< 
sion Act, S. 61 N, 4. - 

Mr. Vepa P. Sarthy, Sr. Advocats 


(Mrs. Saroja Gopalakrishnan, Advocat 
with him), for Appellants; "Mr B. R 
Agarwal, Advocate and P. G. Gokhale, 
Advocate, for Respondent: No, 1. 


CHINNAPPA REDDY, J.:— Late Dr 
Arulmani purchased a house: in. Madurai 
on 24th Jan., 1908. One of her sisters, 
Kamalam James, lived with her in tha? 


*(Appeal No, 331 of 1961, D/~ 29-1-1968 
(Mad).) 
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A. M. Pichamuthu v, B: T. Selvaraj (C. Reddy J.): 
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house - from 1928 to 1948. The rela- 
tions. between Dr: Arulman? and Kam- 
lam James: became strained: and: - the’ 
fatter had ultimately: to. leave the: house: 
Thereafter; Dr, Bessie:.Thangam Selvaraj: 
(first: defendant), the daughter of another 
sister of Dr Arulmani started paying 
her frequent visits. Dr.: Bessie also: used 
to. give some money: now: and ‘then to 
Dr. Arulmani, On 19th March 1952 Dr. 
Arulmani executed a Will in, favour of 
Bessie revoking an earlier Will which 
she had: executed in favour of her ute- 
rine: sister Dr. Annie Pichamuthu (first 
plaintiff), A few months afterwards, on 
20th January, 1953, Dr. Arulmani exe- 
cuted a deed of settlement in favour of 
the first defendant. The first plaintiff 
who was working elsewhere: returned to 
Madurai. and learnt about the execution 
of the deed of settlement towards the 
end of March 1953: On 2nd April, 1953, 
Arulmani purported to revoke the deed 
of settlement by a revocation deed Exhi- 
bit A-3: A few days later, on 13th April, 
1953, Arulmani executed an agreement 
of sale in favour of her two uterine sis- . 
ters (plaintiffs) and two half-sisters, To-- 
wards the end of May 1953, Arulmani 


- fell ill. Again the first defendant started’ 


taking care of her. On 26th May 1953; 
Arulmani executed two documents Exhi-- 
bits A-8-and' A-9. By Exhibit A-8 she- 
purported to- cancel the agreement of 
Sale executed’ by her in favour of her 
sisters and half-sisters on 13th April; 
1953. By Exhibit A-9 she purported to 


cancel the deed of revocation executed 
by her on 2nd Aprik 1953. Arulmani 
again fell ill in January 1954 and in 


March 1954, the first plaintiff took her 
with her to Trichinopoly-for treatment. 
At Trichinopoly Arulmani executed Ex- 
hibit A-12, a deed of sale in favour of 
her two sisters and two  half-sisters. 
When the. first plaintiff attempted to take 
possession of the house she was resisted 
by the second defendant, the tenant in 
possession. After obtaining a deed of re- 
lease from the two half-sisters, the two 
plaintiffs, the sisters of Arulmani, filed 
the suit out of which this appeal’ arises 
on 16th January 1956 for a declaration 
that the deed of settlement dated 20th 
January 1953 was invalid and for re- 
covery of possession of the house toge- 
ther with profits. Arulmani died: on 19th - 
May 1956. | 


2.. The: plaintiffs alleged: . that the 
settlement deed was obtained: by-the first 
defendant from Arulmani by misrepre- 
sentation. amd: undue influence. The. trial. 
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Judge held that the settlement deed was 
vitiated by undue influence and decreed 
the suit. On appeal by the first defen- 
dant the High Court of Madras held that 
merely because the first defendant was 
helping Arulmani by giving smail loans 
and was also visiting her frequently, at- 
tending to her personal comforts, it did 
mot follow that Arulmani was the vic- 
tim of any undue influence. On, the other 
hand it was held by the High Court that 
Arulmani was a strong willed person 
who could not be easily: influenced by 
anyone, appeal was allowed and the suit 
was dismissed. 


3. In this appeal, Shri Vepa P. Sara- 
thy, learned counsel for the plaintiffs- 
appellants argued that though there was 
no direct evidence of any undue influ- 
ence, the circumstances of the | case 
clearly established that the first defen= 
dant managed to obtain a deed of settle- 
ment in her favour by exercising undue 
influence over Arulmani. The circum- 
stances pointed out by him were the im= 
pecunious condition of Arulmani, the 
frequent visits paid by the first defen- 
dant to her at that time, the small 
amounts that the first defendant used 
to give Arulmani and the show of affec- 
tion made by the defendant. According 
to Shri Sarathy the first defendant must 
have also misrepresented to Arulmani 
that she would take care: of her for the 
rest of her lifetime if she settled the 
properties on her, 


4. We are unable fo agree with the 


submission of Shri Vepa P. Sarathy. It 


is true that Dr, Arulmani was old and 
impecunious. Her niece the first defen- 
dant befriended her, visited her frequent- 
ly took care of her personal comforts 
and even. gave her small amounts of 
money. There is no evidence to lead us 
to the conclusion that everything that 
was done by the first defendant was no- 
thing but a pretence. For the purposes 
of this appeal we may even assume that 
the actions of the first defendant were 
motivated and that the display of af- 
fection was a mere show. Even so it is 
difficult to conclude, in the absence of 
better or other evidence, that there was 
Lane undue influence or misrepresenta~ 
ition. It is clear from the evidence and 
it has been so found by the High Court 
that Arulmani was a woman of charac- 
ter and strong will. She was not likely 
to have been the victim of amy undue 
influence or misrepresentation. More 
likely, she executed the deed of settle- 
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ment out of a genuipe senge of gratitute 
towards her niece who had befriended 
her in time of need and taken care. of 
her, It is to be noticed here that after 
Arulmani revoked the deed of settlement 
after the first plaintiff rushed to the 
scene, the revocation of the deed of 
settlement was followed very soon, there= 
after by an agreement of sale in favour 
of the plaintiffs and the two half-sisters. 
The execution of the agreement of sale 
so soon after the deed of revocation 
would lead anyone to suspect that the 
deed of revocation itself was the result 
of pressure applied on Arulmani by her 
sisters and half-sisters. It is unneces= 
sary for us to dilate further on this 
question. It is sufficient to say that thera 
is no evidence of undue influence or 
misrepresentation and the deed of the 
settlement cannot be set aside on this 


ground, In the result the appeal is dis- 


missed with costs, 
Appeal dismissed, 
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(From: Rajasthan) 
S. MURTAZA FAZAL ALI AND A D. 
KOSHAL, JJ, 


Gurdeep Singh, Appellant v, State of 
Rajasthan, Respondent, 


Criminal Appeal No. 78 of 1976, D/M 
16-2-1979. 


Penal Code (45 of 1860), S. 326—Griev- 
ous hurt — Sentence — Reduction— Pro- 
priety, j 


Where the case depended purely on 
appreciation of evidence and the Courts 
accepted the prosecution story and the 
nature of injury showed that both thae 
hands of the victim were almost maim- 
ed by the shots fired by the accused, 
reduction. in sentence was not called for. 

(Para 1) 

Anno: AIR Comm. LP.C. (2nd Edn.) 

S. 326 N. Q 


FAZAL ALI, J.:— In this appeal by 
special leave the appellant has been con- 
victed under S. 326 I.P.C. and sentence- 
ed to three years and fine of Rs. 600 and 
in default of payment thereof to further 
undergo imprisonment for three months. 
He has been further convicted under 
S. 27 of the Arms Act and sentenced to 
undergo imprisonment for one year. Both 
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the substantive sentences have been di~- 
rected to run concurrently. We have 
heard learned counsel for the parties and 
we do not find any error of law in the 
judgment of the High Court. The cese 
depends purely on appreciation of ewi- 
dence and the courts below have accert~ 
ed the prosecution story. Mr. Mookher- 
jee appearing for the appellant sub- 
mitted that a lenient view on the ques- 
tion of sentence may be taken in view 
of the animus between the parties. The 
mature of the injury shows that beth 
hands of the victim were almost maim- 
ed by the shots fired by the appellant. 
In these circumstances we do not think 
that there is any room for reduction in 
the sentence, The appeal is without ary 
merit and is, accordingly, dismissed, 
Appeal dismissed, 





AIR 1979 SUPREME COURT 1433 
(From: 1974 Cut LR (Cri) 154) 


S. MURTAZA FAZAL ALI AND A D, 
KOSHAL, JJ. i 


Ananta Mahanto, Appellant v. State of 
Orissa, Respondent. 


Criminal Appeal No. 327 of 1974, DN. 
22-3-1979. 


(A) Evidence Act (1 of 1872), Ss. 3, 32 
= Appreciation of evidence — Murder 
case — Only two relatives present when 
deceased was being attacked and was 
shouting names of assailants — Their 
evidence cannot be discarded simply bə- 
cause evidence of others who came lat2r 
was not recorded. . (Para 2) 


Anno: AIR Manual (8rd Edn), Evi- 
dence Act, S. 3 N. 40; S. 32 N. 18. 


(B) Evidence Act (1 of 1872), S. 3 — 
Hostile witness — Murder case — Wi- 
ness supporting prosecution case against 
his nephew in committing . court — His 
statement cannot be dishelieved simply 
because he is declared hostile. (Para 2) 

Anno: AIR Manual (8rd Edn), Evi- 
dence Act, S. 3 N. 39. 


FAZAL ALI, J.:—In this appeal under 
S. 2 (a) of the Supreme Court (Enlarge~ 
ment of Cri. Appellate Jurisdiction) Act, 
the trial Court acquitted the appellart 
of the charges under S. 302 but the 
State filed an appeal to the High Court 
and the High Court reversed the order 
of acquittal of the appellant and con 
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victed the appellant under S. 302 LP.C. 
and sentenced him to imprisonment. for 
tfe. We have gone through the judg- 
ment of the High Court and the learned 
Sessions Judge and we find ourselves in 
complete agreement with the view taken 
ty the High Court. The approach made 
ky the Sessions Judge was manifestly 
wrong and absolutely perverse. The High 
Court has pointed out in its judgment 
taat the Sessions Judge came to a clear 
finding that the witnesses examined in 
tne case ie. P.Ws, 1, 2, 3 and 4 were re- 
liable and nothing was elicited from 
tneir cross-examination which may go 
tə discredit their testimony. In spite of 
this clear finding the learned Sessions 
Judge appears to have disbelieved the 
witnesses mainly on the basis of sur- 
mises and conjectures and for reasons 
which are wholly untenable in law. In 
the circumstances, the High Court was 
fully justified in, reversing the finding of 
the. trial Court. 


2. The conviction of the appellant is 
based on the evidence of P.Ws, 1, 2 and 
4 before whom the deceased has made 
an oral dying declaration that he was 
klled by the appellants. It is true that 
these witnesses are close relations but 
acter having gone through their evi- 
dence, we feel that the evidence regard, 
irg the dying declaration is reliable and. 
b2lievable. It has also been proved that 
the moment the deceased was attacked 
hə shouted as a result of which P.W. 1, 
woke up found the appellant standing 
near the bed and the deceased was be- 
irg attacked with an axe. It was vehe- 
mently contended by Mr. Gupta that no 
irdependent witness was examined to 
prove the dying declaration. In the first 
p-ace, there is no clear finding to show 
that any independent witness from the 
village arrived at the time when the ap- 
pellant was shouting the names of his 
assailants, The only persons who appear 
tc have come at the time of the occur- 
rence were the witnesses Nos. 3 and 4. 
O-hers also came but they had not been 
examined, That by itself is not a suffi- 


ciant ground for rejecting the prosecu- 


tien case if the evidence of P.Ws. 3 and 
4 is believed. It was further alleged by 
Mr. Gupta that the evidence of DW 3 


should not be believed because 
he owas declared hostile, Refer- 
erce to the evidence of P. W. 3 


weuld show that he. had supported the 
prosecution case in his statement befora 
the Committing Court and in his state- 
ment under Section 164. ‘The attention 
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of the witness was drawn to this state- 
ment and he clearly admitted that . he 
did give this statement before the Com- 
mitting Court. The witness admitted that 
the accused was his own nephew and 
perhaps that is why he tried to resile 
from his earlier statement, But the im- 
portant fact to notice is that before the 
committing court he did support. the 
prosecution case. That itself is a gua- 
rantee of the truth of the statement of 
this witness before the Committing Court. 
It was further urged by Mr. Gupta that 
as the lantern was not seized at the spot, 
there was no light by which the deceas- 
ed could have identified his assailants. 
In the first place it is not disputed that 
the appellant was fully known to the 
deceased and he was in fact his neigh- 
bour. Secondly, it is clearly mentioned 
in the PIR that the lantern was burn- 
ing at the time of the incident.’ There 
was thus sufficient light to enable the 


deceased to identify the appellant. Lastly, - 


it was argued that as the axe seized at 
the spot, has not been proved to be that 
of the accused, the case was not proved. 
This circumstance does not belie the pro- 
secution case. The evidence shows that 
the axe is the very axe that was recover- 
ed from the spot with which the deceas- 
ed was injured. It is true that the pro- 
secution omitted to send the blade por- 
tion of the axe to the serologist for de- 
termining whether the blood was human 
blood, but that does not put the prose- 
cution out of court. For the reasons 
given above, the contentions of appel- 
lant fail. We find no merit in the ap- 
peal which is accordingly dismissed. 
Appeal dismissed. 
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AYR, 1979 SUPREME COURT 1434 
(From: Bombay) 
S. MURTAZA FAZAL ALI AND A. D. 
= KOSHAL, JJ. 


- Md. Isak Md. and others, Appellants 
v. State of Maharashtra, Respondent. 


Criminal Appeal No. 448 of 1974, D- 
23-3-1979. 


Penal Code (45 of 1860), Ss. 302, 304, 
325, r/w. S. 34 — Sudden quarrel after 
hot exchange of abuses — No evidence 
to show which accused assaulted deceas- 
ed with sticks — Intention to cause death 
not proved but common . intention to 
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A. I. KR 


cause grievous hurt was apparent — Of- 
fence falls under S. 325/34 and not under 
S. 302 or 304 (1). Order of Bombay High 
Court dated 25-6-1974, Reversed. 

(Para 1) 


Anno: AIR Comm. Penal Code (2nd 
Edn), S, 302 N. 11; S. 304 N. 4, 6; S. 325 
N. 2. 


FAZAL ALI, J.:— This appeal under 
the Supreme Court (Enlargement of Cri- 
minal Appellate Jurisdiction) Act, is di~ 
rected against the judgment of the Bom- 
bay High Court dated 21/25-6-74 by 
which the High Court reversed the order 
of ‘the Sessions Judge acquitting the ap~ 
pellants under S, 302 LD and convict- 
ed them only under S 304 (1) and sen- 
tenced to seven years and 5 years HL 
The appellant No. 1 was sentenced to 
seven years RI and the other appel- 
lants were sentenced to five years each 
because of their young age. The facts 
have been detailed in the judgments of 
the Court below and it is not necessary 
for us to repeat the same all over again. 
We have heard learned counsel for the 
parties and have gone through the judg- 
ment of the High Court and of the Ses- 
sions Judge. The occurrence in the course 
of which the deceased was assaulted, 
took place suddenly and after hot ex- 
change of abuses, which took place be~ 
tween the deceased and the appellants. 
The appellants are said to have assault- 
ed the deceased with sticks. There is no 
evidence to show as to which of the ap- 
pellants struck the fatal blow on the de- 
ceased, Having regard therefore to the 
circumstances of the present case and 
the nature of injuries sustained by the 
appellants, we are unable to agree with 
the High Court that the case falls under 
D 302. There is no evidence of any in- 
tention on the part of the appellants 
either to cause death of the deceased or 
cause such injuries of which the appel- 
lants could have the knowledge that it 
was likely to cause death although it 
cannot be doubted that the appellants had 
the common intention to cause grievous 
hurt to the deceased by lathis. Thus the 
offence falls under S 325/34 amd not 
under S. 302 or 304 (1). It appears that 
the appellants have already served their 
sentences or at any rate a substantial 
part of it. For these reasons, therefore, 
we would -allow this appeal to this ex- 
tent that the conviction of the appellants 
is altered from that under S. 302/34 to 
one under S. 325/34 and the sentences 
are reduced to five years in each case 


1979 


As the appellants have already served 
out their sentences, they will now be se: 
leased forthwith. 

Appeal partly allowed. 





AIR 1979. SUPREME COURT 1435 
(From: Punjab and Haryana) 
S. MURTAZA FAZAL ALI AND A D 
KOSHAL, JJ. 


 Kashmire Singh, Appellant v. State of 
Punjab, Respondent. 


Criminal CERS No. 110 of 1974, Dp 
8-3-1979. E 


Penal Code (45 of 1860), S. 34 — Com- 
mon intention — Murder pre-planned — 
Accused appellant and other two accus- 
ed challenging deceased, two of them 
getting armed with guns and appellent 
with gandasj and returning to scene of 
occurrence — One of them . delivering 
gun shot injury and appellant withcut 
protesting observing the same — Appel- 
Jant also assaulting with blunt portion 
of gandasi and the three thereafter leav- 
ing together — Held common intention 
to kill deceased stood clearly _ proved 
though appellant had assaulted only with 
gandasi.. “(Para 2) 


Anno: AIR Comm. Penal Code (22d 
Edn), S. 34 Notes 3, 4, IL: i 


FAZAL ALI, RS : This appeal by spe- 
cial leave is directed against the judz Za 
ment of the Punjab and Haryana High 
Court convicting the appellant und2r 
Section 302/34 and sentencing him to life 
imprisonment. The appellant was also 
convicted under Section 323 and sentens- 
ed to six months’ rigorous imprison= 
ment, : 


2. The facts of the case SE been 
detailed in .the judgment of the High 
Court and that of the Sessions Judge 
and it is not necessary for us to repe at 
the same all over again. Appearing in 
support of the appeal Mr. Anwar Ahmed 
submitted that: on the proved facts, no 
offence under Section 302/34 has been 
made out in this case’ and the Sessions 
Judge was right in not convicting the 
appellant under Section 302/34. From the 
findings of facts, ‘given by the two 
Courts, it appears that the murder of tke 
deceased Joginder. Singh was a pre-plar:- 
ned one in which all the three accused 
including the ‘appellant _ participated 
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‘that there was a‘ prior! meeting of minds 
- was decided to. kill the deceased . Jogin- 


“concerted plan all the three .went away 


{Prs. 131 S.C. 1435 


equally.. To begin with, the . appellants 
gave a challenge to J oginder Singh .and 
after returning to their house, they re- 
appeared on the scene. variously armed, 


' two of them with -guns and the appel- 


lant with a gandasi. They remained pre- 
sent at the time when the fatal blow was 
given to the deceased in the shape of a 
gun shot. injury fired by Tarlok Singh 
hitting the abdomen, Immediately there- 
after, the. appellant Kashmire Singh 
assaulted Mohinder Singh with Gandasi. ` 
Thereafter, the three accused left toge- 
ther. The circumstances narrated above, 
clearly disclose that all the three accus- 
ed were animated by a common inten- 
tion to kill the deceased. The High Court 
rightly pointed out that in these tell- 
tale circumstances, there was no gues- 
tion of the non-applicability of Section 34 
of the I.P.C. The Sessions Judge appears 
to have committed an error of law in 
not applying Section 34 mainly because 
the appellant Kashmire Singh had as- 
saulted Mohinder. Singh with the blunt 
portion of the Gandasi. This was a se- 
parate and individual act of Kashmire 
Singh which amounted to an offence 
under S. 323 for which he has-been con- 
victed, and this could mot be taken into 
consideration by the Sessions Judge for 
the purpose of assessing the intention of 
Kashmire ‘Singh ‘regarding the: gun shot 
injury given to him by Tarlok Singh. 
What the. learned: Sessions Judge missed 
was that the evidence clearly > disclosed 









between the three accused-in’ which i 
der Singh. and in pursuance of this pre- 


together, armed themselves, arrived at 
the scene of .occurrence together and 
one of them delivered a gun.shot injury. 
The appellant did not protest against the 


act of Tarlok Singh but quietly submit- 


ted and ‘acquiesced. in the same. There- 
after all the ‘three went together. Thus, 
all the essential conditions for the pre- 
sence of a common intention were clear- 
ly proved in this case and. the High 
Court was right in holding that this was 
a clear case in. which the appellant had 


shared the common intention to murder 


the deceased Joginder Singh with the 
other accused. The High Court has refer- 
red to a number of authorities and deci- 
sions of this Court which. have ‘explain- 
ed. the applicability of Section 34. We, 


however; cannot find a clearer case. of 


the applicability of S. "34 than' this, In 
these circumstances, : therefore, the con- 
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tention raised by Mr. Anwar Ahmad, is 
hereby overruled, 

3. It was submitted by Mr. Ahmad 
that the other two accused, namely: Tar- 
lok Singh and Satnam Singh who also 
had been convicted to imprisonment for 
life have come out of jail as a substan- 
tial part of their sentences has been 
remitted by the Government. Indeed if 
this is so then the Government will con- 
sider the desirability of remitting the 
sentence of the appellant also, whose 
case is in no way different from those 
of the other accused, whose sentences 
have been remitted, 

With these observations, we dismiss 
the appeal. 

Appeal dismissed, 





AIR 1879 SUPREME COURT 1436 
(From: Madhya Pradesh)* 
P N. SHINGHAL AND 
O. CHINNAPPA REDDY, JJ, 
Smt. Sukhrani (dead) by L. Bis and 
others, Appellants v. Hari Shanker and 
others, Respondents. 


Civil Appeal No. 168 of. 1969, D 
12-4-1979. | 


(A) Civil P. C. (5 of 1908), S. D — 
Matter decided at earlier stage of suit 
by interlocutory . order — No appeal 
taken therefrom — Higher Court not 
precluded from considering matter again 
at later stage of same suit, 


It is true that a decision given at 
an earlier stage of a suit’ will bind the 
parties at later stages of the same suit. 
But it is equally well settled that be- 
cause a matter has been decided at an 


earlier stage by an interlocutory 
order and mo appeal has been 
taken therefrom or- no appeal did 


lie, a higher Court is not precluded 
from considering the matter again at a 
later stage of the same litigation. 
- ie (Para 5) 

In the instant case during the Gëtt 
dency of the suit for partition a refe- 
rence was made to arbitration and the 
Arbitrators gave an award directing 
payment of certain.sum to the plaintiff 
to equalise the shares of the two bran- 
ches. In the proceeding to set aside 
the award, the High Court recorded a 


ee Ee PR ATER 
“(First Appeal No. 80 of 1964, D/- 23-1- 
1968 (Madh Pra).) - | 
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Sukhrani v. Hari Shanker (C. Reddy JJ- 


- Appellants; Mr. B. D. Sharma, 


A. LR 
finding that the plaintiff was not -en 
titled to seek. reopening of. the parti- 
tion on the ground: of unfairness when 
there was neither fraud nor misrepre~ 
sentation, The plaintiff did not fur- 
ther pursue the matter at that stage by 
taking it in appeal to the Supreme 
Court but preferred to proceed to thé 


‘trial of his suit. 


Held that the parties:could challenge 
in Supreme Court in the appeal against 
the final judgment in the suit any find- 
ing given by the High Court at the 
earlier stage in the suit when the award 
made by the arbitrators was set aside 
and the suit thrown open for trial. 
AIR 1964 SC 993, Rel. on. First Appeal 
No, 80 of 1964, D/- 23-1-1968 (Madh 
Pra), Affirmed. : (Para 5) 

Anno: AIR Comm. C. P. C, (9th Edn.), 
S. 11, N. 111. ' 

(B) Hindu Law — Joint family — 
Partition — Right of erstwhile minor 
coparcener to reopen partition on 
ground of unequality. l 


Even though there was no fraud, 
misrepresentation or undue influence, 2 
partition can be reopened at the in- 
stance of a minor  coparcener, despite 
the fact that his branch was represent~ 
ed by: his father at the partition, if the 
partition was unfair or prejudicial to 
the. interest of the minor. AIR 1976 SC 
1, Followed. First Appeal No. 80 of 
1964, Di 23-1-1968 (Madh Pra), Affirm~- 
ed. a | (Para 7) 
Cases Referred: Chronoligcal Paras 
AIR -1979 SC 102 6 
AIR 1977 SC 1011: (1977) 2 SCR 973 

— 3, 5 


AIR- -1976 SC 1 3, 7 
AIR 1964 SC 993: (1964) 5 SCR 946 5 
AIR 1960 SC 941: (1960) 3. SCR 590 5 
(1903) 30 Ind App 139 (PC) 

Mr. T. P. Naik, Sr. Advocate (M/s. 
S. L. Jain, Miss M. Gupta and Mr, 
M. S. Gupta, Advocates with him), for 
Advoe 
cate, for Respondents. 


CHINNAPPA REDDY, J.:— The legal 
representatives of the fifth defendant 
and defendants 6 to 15 in Civil Suit 
No. 17-A of 1957 in the Court of -the 
Additional District Judge, Narsinghpur 
are the appellants in this appeal by 


‘special. leave. Mannulal (5th defendant) 


and Rajaram Ist defendant, both of 
whom died during the pendency of the 
suit, were brothers. They were the sons 
of Pusau. The plaintiff, a son of Raja- 
ram and a minor: on the date of the 
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Institution of the suit. filed the suit for 
partition and separate possession. of a 
one-eighth share in the properties mea- 
tioned in Schedule ‘A’ of the plaint 
and also for an account from defer- 
dants 5 to 8 of the assets and income 
of the business, “Mannulal Lakhanla?’. 
Tt was alleged im the plaint that with 
the capital given to them by their 
father, Dosen, Mannulal and Rajaran 
Started the business of manufacturing 
Bidis, After the death of Pusau in 1936 
the business was continued by the two 
brothers, In ‘1948 Mannulal represent- 
ed to Rajaram that in order to avoid 
income-tax it was necessary that there 
should be a nominal partition and that 
the joint family business should `. be 
converted into a partnership business. 
Accordingly the firm “Mannulal Lakhan- 
lal” was registered under the Partne=- 
ship Act. Mannulal’s share was shown 
as 10 Ans. 8 ps. in a rupee while Raja- 
ram’s share was shown as 5 Ans. 4ps. 
In 1953 Babulal amd Sunderlal, sons of 
Mannulal, were also shown as partners. 
The share of Mannulal was reduced o 
5 Ans, 4ps. and the share of Babulal 
and Sunderlal was shown as 5 Ars. 
4 ps. All this was done nominally wizh 
a view to avoid income-tax. The hous2s 
belonging to the family were also divid- 
ed. Rajaram was given one-third shazé 
and Mannulal took. two-thirds share. 
The partition of ancestral property and 
business between the two brothers 
Rajaram and Mannulal, even if true, 
was “unequal, unfair and unconscion- 
able.” The partition and the formation 
and dissolution of the firm did not bind 
the interest of the minor plaintiff and 
all his brothers. It was further allez- 
ed in the plaint that Mannulal promis- 
ed Rajaram at the time of the fictitious 
partition that he would be given his 
half share when a real partition was 
made, It was on those allegations that 
the plaintiff, a minor, represented by 
his next friend’ Harchand filed the suit, 
out of which the appeal arises, for tne 
reliefs already mentioned. The suit was 
contested by Mannulal and his sons who 
pleaded that the business was not a 
joint family business and that it was a 
purely partnership ` business, The zl- 
legations that the partition’ was nori- 
nal and that the formation and dissol.- 
‘tion of the partnership were nominal, 
-were denied. It was pleaded that there 
‘was a complete disruption of the family 


on: 3lst March, 1948. The partition 
“was Dot onfair, After the partition the 
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two brothers decided to run the Bidi 
manufacturing -business in partnership, 
with Rajaram taking a share of 5 Ans. 
4 ps. and Mamnulal taking a share of 
10 Ans. 8ps. During the pendency of 
the suit a reference was made to arbi- 
tration and the arbitrators gave 
award under which it was directed that 


a sum of Rs. 12,000/- was to be paid 


to each of the two minor sons of Raja- 
ramto equalize the shares of the two 
branches. The contesting defendants filed 
an application to set aside the award 
claiming that the Arbitrators had given 
their award: without any enquiry and 
without giving the parties a chance to 
adduce evidence. It was also claimed 
that the -Arbitrators had found that the 
earlier partition was not fraudulent and 
that it was also not the result of any 
misrepresentation. and on that finding 
the Arbitrators had no jurisdiction to 
reopen the partition. The Trial Court 
set aside the award on the ground that 
the Arbitrators had: made the award 
without any enquiry and without giv- 
ing the parties a chance to adduce evi- 
dence. The plaintiff preferred an ap- 
peal to the High Court. The appeal 
was dismissed by the High Court on 
10th January, 1962. The High Court 
upheld the finding of the Trial Court 


that the award was. vitiated as it was 


made without enquiry and without op- 
portunity being afforded to the parties 
to adduce evidence. The High Court 
also found that there was an error of 
law on the face of the award inasmuch 
as the Arbitrators had found that there 
was neither fraud nor misrepresenta- 
tion and that unequal shares had been 
accepted . voluntarily amd yet had re- 
opened the partition. It was observed 
that this was contrary to law as the 
plaintiff and his other. > minor brother 
were duly represented by their father 
Rajaram, 


2. Thereafter, consequent to the set- 
ting aside of the award, the suit pro- 
ceeded to trial. The plaintiff attained 
majority during the pendency of the 
suit and elected to continue the suit. 
Among the witnesses examined on be- 
half of the plaintiff. was Rajaram. 
Mannulal, the 5th defendant, did not 
step into the witness box and be also 
objected to answer the interrogatories 
which were sought to be served on 
him. The learned Trial Judge found that 


the business was not. ancestral business 
but onlya joint business and that there 


an . 
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was a complete partition of the joint 
family property and the Bidi business on 
_ 3lst March, 1948, There was neither fraud 
nor misrepresentation practised on Raja- 
ram to bring about the said partition. 
The learned Trial Judge, however, ob- 
served that though Rajaram voluntarily 
agreed to accept one-third share only, 
the partition of the joint business ap- 
peared to be ‘unequal, unfair and. un- 
conscionable’. The suit was, however, 
dismissed in view of the finding that 
the business was not ancestral business, 
and the plaintiff, therefore, had no 
right to reopen the partition on the 
ground that the partition, of the joint 
business was ‘unequal, unfair and ut- 
conscionable’. The plaintiff preferred 
an appeal: to the High Court. The High 
Court found that the oral evidence ad- 
duced on behalf of the plaintiff which 
was practically umrebutted by the de- 
fendants and the documentary evidence 
including the deed of partition and the 
deed of partnership clearly established 
that the business of “Mannulal Lakhan- 
jal” wes ancestral business in which the 
sons of Mannulal and Rajaram acquired 
interest by birth. The High Court also 
found that there was no fraud or un- 
due influence  vitiating the partition. 


The High Court, however, affirmed the . 


finding: of the Trial Court that the 
partition of the joint family -~ business 
resulting im the formation of a parter- 
ship in which Mannulal took 10 Ans. 
8 ps. share and Rajaram took. 5 Ans 
4 ps, snare was unfair and prejudicial 
to the interests of the minor sons of 
Rajaram. On those. findings the High 
Court granted: a decree in’ favour. of 
the plaintiff for an account of his one- 
eighth share of the Did business upto 
30th November, 1955, on which date 
the partnership business of which Raja- 
ram was a partner was dissolved, it 
was also directed that a sum of Ru- 
pees 5,000/- representing one-eighth of 
‘the amount which had already been 
received by Rajaram should be adjust- 
ed when accounts were taken. to deter- 
mine the amount to which the plain- 
tiff was entitled. The contesting defen- 
dants have. preferred this appeal by 
special leave of this Court. 


3. The learned Counsel for the ap- 
pellants submitted that the finding of 
the High Court in the proceeding - to 
set. aside the award to the effect that 
the partition could mot be reopened 
since there was no fraud or misrepre- 
sentation and since wnequal shares’ had 
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been voluntarily accepted was binding 
om the parties at all subsequent stages 
of the suit. He pointed out that, in 
any event, on, the facts of the present 
case, the plaintiff and his brothers 
were effectively. represented in the 
partition by their father Rajaram and 
in that situation the partition. could not 
be reopened -by the plaintiff on the 
mere ground of unequality of shares, im 
the absence of fraud or _ misrepresen- 
tation. He further questioned the find- 
ings of the High Court that the busi- 
mess was ancestral and that the parti- 
tion was unfair. In support of his con- 
tentions the learned Counsel relied upon 
a passage from N. R. Raghavachariar’s 
Hindu Law (5th Edn.), p. 428. He also 
drew our attention to Balkishan Das v. 
Ram Narain Sahu (1903) 30 Ind App 
139 (PC), On the other hand the learn- 
ed Counsel for the respondent urged 
that an erstwhile minor  coparcener 
could always seek to reopen- a parti- 
tion on attaining majority if he could 
show that it was unfair- or prejudicial 
to his interest. He also contended that 
the decision of the High Court in the 
proceeding to set aside the award would 
not be binding on this Court ‘at a later 
stage of the same suit and that it was 
open. to him to challenge in this Court 
the earlier finding of the High Court. 
The learned Counsel. placed reliance on 
Ratnam Chettiar v..S. M. Kuppuswami 
Chettiar, AIR 1976 SC 1 and Jas Raj 
Inder Singh v. Hem. Raj Multan Chand 
(1977) 2 SCR 973 at p. 981: (AIR 1977 
SC 1011 at p. 1017). = 3 l 


A The findings of fact. arrived at by 
the High Court are: (1) the business 
was ancestral (2) the partition. was not 
vitiated by fraud or misrėpřėsentation 
and (3) the partition was unfair and 
prejudiciab to interests of the minor 
sons of Rajaram in so far as it related 
to the definition of shares in the 
partnership business. Now, it is not 
the practice of this Court to interfere 
with findings of fact arrived at by the 
High Courts except to prevent gross 
miscarriages of justice. We find no 
justifiable ground to go behind these 
findings of fact and we, therefore, pro- 
ceed to consider the questions raised in 
the appeal on those basic findings. 


5. It is true that at an earlier stage 
of the suit, in the proceeding to set 
aside the award, the High Court record- 
ed a finding that the - plaintiff was not 
entitled to seek reopening: of. the. par~ 
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tition on the ground of unfairness when. 


there was’ neither fraud nor: misrepre~ 
sentation, It is true that the plaintiff 
did not further pursue the matter at 
that stage by taking it in appeal bo 
the Supreme Court but preferred to 
proceed’ to the trial of. his suit. 
also true that a decision given at am 
earlier stage of a suit will bind tke 
parties at later stages of the same si, 
But it is equally well settled that be« 
cause a matter has been decided at an 
earlier stage by an imterlocutory order 
and no appeal has been taken: therefrom 
or no appeal did lie, a higher Court -s 
not precluded from considering the mat 
ter again at a later stage of the same 
litigation (Vide. Satyadhan Ghosal w, 
Smt. Deorajin Debi (1960) 3 SCR 596: 
(AIR 1960 SC 941), So, it has been heli 
that the correctness of an order cf 
remand passed by the High Court whica 
was not questioned at that time by 
filing an appeal in the Supreme Court 
could nevertheless be challenged later 
in the Supreme Court in the appeel 
arising out of the final judgment pro- 
nounced -in the action (vide Jasraj Indu 
Singh v. Hem Raj Multan Chand: (AIR 
1977 SC 1011) and Margaret Lalita 
Samuel v. Indo Commercial Bank Ltc. 
AIR 1979 SC 102). In Arjun Singh ~v. 
Mohindra Kumar. (1964)°5 SCR . 946 at 
p. 960: (AIR 1964. SC 993 at 'p. 1000) iz 
was held that where an — application 
under Order IX, Rule 7 was dismissed 
and an appeal was filed against the de- 
cree in the suit in which the ap- 
plication. was made, the propriety of the 
order rejecting the reopening of tha 
proceeding might without doubt, b= 
canvassed in the appeal. and dealt with 
by the appellate. Court. In our view 
the same principle applies in the pre: 
sent case: and the parties can challenge 
in this Court in the appeal against the 
final judgment in the suit any finding 
given, by the High Court at the earlier 
stage in the suit when the award made 
by the arbitrators was set ‘aside and 
the suit thrown open for trial. 


6. The only question therefore, re- 
quiring our consideration is whether the 
partition in so far as- it related to the 
business could be reopemed on the sole 
ground that it was unfair and prejudi- 
cial to the interest of the minor, when 
there was no fraud or misrepresenta- 
tion. In N. R. Raghavachariar’s Hindu 
Law (5th Edn.), the learned author has 


said at page 428: 


Sukhrani v; Hari Shanker (C. Reddy J.) 


It -s 
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“Ordinarily where a partition has been 
entered into by adult members of a 


joint family, each of them having minor 
- sons, the minors. 


are represented by 
their respective fathers in the parti- 
tion, and it is not open to any of them 
to challenge the validity of the parti- 
tion arrangement except where it is. 
alleged and provided that there has 
been fraud vitiating the transaction and 
resulting in inequity and obviously smal- 
ler share having been allotted to a 
particular adult member who represent- 
ed his minor son. The mere fact that 
outwardly or.apparently the shares ap- 
pear to be unequal is no ground for 
reopening the same at the instance of 
the minor sons of an adult member 
who was a party to the partition, be- 
cause in a partition arrangement so 
many factors enter into the reckoning 
with reference to the proper shares to 
be allotted and unless it can be distinct- 
ly shown that there had been an ele- 
ment of overreaching or fraud taking 
advantage of the ignorance or incapa- 
city or other disqualification of a parti- 
cular member, the partition should 
rarely be reopened.” sT j 


7. All that we need say js that the 
learned author has not referred to any 
decided case in support of what he has 
said, but -the matter is now no longer 
res integra. In-Ratnam Chettiar v. S.M. 
Kuppuswami Chettiar (AIR 1976 SC 1), 
an identical question arose and it was; 
held that even though there was no 
fraud, misrepresentation, or undue in- 
fluence, a partition could be reopened 
at the instance of a minor  coparcener, 
despite the fact that his branch was 
represented by his father at the `parti- 
tion, if the partition was unfair or pre- 
judicial to the interest of the minor. It 
was also held that the entire partition 
need not be reopened if the partition 
was unfair in regard to a distinct and 
separable part of the scheme of parti- 
tion. In such an event the reopening 
of the partition could be suitably cir- 
cumscribed. In the light of the 
principles Lei down in Ratnam Chettiar 
v. S. M. Kuppuswami Chettiar, this ap: ` 
peal is dismissed with costs. 


Appeal dismissed. 
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AIR 1979 SUPREME COURT 1440 
(From: Allahabad) 


S. MURTAZA FAZAL ALI 
AND A D KOSHAL, JJ. 


Tirath Ram, Appellant v, State of 
U. P., Respondent. 


Criminal Appeal No. 395 of 1974, D/- 
6-4-1979. 


Constitution of India, Art. 136 — 
Appreciation of evidence — Concurrent 
findings of fact — Interference, if open 
.— Non-mention of name of accused in 
dying declaration — Effect. (Evidence 
Act (1 of 1872), S. 32). 


When in an appeal by special leave 
arising out of conviction under Sec- 
tions 302/149, 302/109 and 147, I. P. C, 
the judgment of the High Court was 
concluded by the concurrent findings 
of fact, merely because of the non- 
mention of the name of the accused in 
the dying declaration as proved by the 
informant (prosecution witness), it 
could not be said that the accused was 
entitled to benefit of doubt more so 
when the name of the accused as hav- 
ing instigated the assault was clearly 
mentioned in the PIR lodged within 
an hour of the occurrence. Therefore 
statement of the informant proving the 
dying declaration was not entitled to 
distrust, The enmity between the in- 
formant and accused was immaterial 
when his testimony was corroborated 
by other independent witnesses, 

(Para 2) 

Anno: AIR Comm, Const. of India 
(2nd Edn), Art. 136 N. 12; AIR Manual 
(8rd Edn), Evi. Act, S. 32 N. 21. 


FAZAL ALI, J.:— In this appeal by 
special leave, the appellant has been 
convicted under Sections 302/149 and 
302/109 and sentenced to imprisonment 
for life and under Section 147, he has 
been sentenced to one year’s R. I A 
detailed narrative of the prosecution 
case has been given in the judgment of 
the High Court and it is mot necessary 
for us to reproduce the same. According 
. to the allegations made by the prosecu- 
tion, the appellant is said to have incit- 
ed other accused persons to assault the 
deceased Ram Kumar, an Advocate. He 
was assaulted by spears and pistol and 


Si EW/FW/C163/79/SSG 


Tirath Ram v, State of U, P, (Fazal Ali J.) 


A.I. R. 


died as a result of the injuries receiv- 
ed, F. I R. was lodged very promptly 
by Ram Autar. ` 


2. We have. heard -leamed SEN 
for the parties and have gone through 
the judgment of .the courts below. We 
find that the judgment of the High 
Court is clearly concluded by concur- 
rent findings of fact. Mr. Mulla ap- 
pearing for the appellant submitted that 
the name of the appellant has not been 
mentioned in the dying declaration 
proved by Ram Autar and on that 
ground the appellant is entitled to the 
benefit of doubt, We have perused the 
evidence of Ram Autar and we find 
that this point has been considered by 
the Courts below. Ram Autar has stat- 
ed that the deceased was very serious= 
ly injured and no other name was 
given by the deceased except the name 
of the appellant, because after naming 
the appellant the deceased became 
speechless. Nevertheless the name of 
the appellant as having instigated the 
assault on the deceased is clearly men- 
tioned in the F, I. R. which was lodged 
within an hour of the occurrence and 
we are not inclined to distrust the 
statement of the informant Ram Autar. 
It is true that there is enmity between 
Ram Autar and the appellant but that 
may be as much a ground for commit- 
ting the assault as for implicating the 
appellant. Apart from this, there is 
the sworn testimony of P. W. 2. Sam- 
pat, P. W. 6 Panchu and P. W. 7 Brah- 
ma, P. W. 8 Dhani Ram. They 
are very natural witnesses and have 
been believed by both the Courts. 
P. Ws. 7 and 8 are independent wit- 
nesses and their testimony. is corro< 
borated by other witnesses, The High 
Court was right in accepting their testi-; 
mony. Im the circumstances, therefore, 
we do not find any merit in this ap= 
peal which is accordingly dismissed. 
The bail ‘bonds of the appellant willi 
now be cancelled and he will now be 
taken into custody and serve out the 
remaining portion of the sentence. 


D Appe al dismissed. 
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‘AIR 1979 SUPREME COURT 1441 
(From: -Bombay)* 
N. L. UNTWALIA AND | 
E. S. -VENKATARAMIAH, JJ. 
Civil Appeals Nós, 2901 to- 2504 >f 
1972, D/-- 3-5-1979, ` 
M/s. Sessoon J. David & Co. Pvt. 


Ltd., Bombay, Appellant v. C. L T, 
Bombay, Respondent. 


Income-tax Act (11 of 1922), S. 10 @) 
(xv) — Business expenditure — Tests 
— “Wholly and exclusively used” — 


Meaning — Remuneration to employees. 


— Investment company  (assessee) — 
Sale of all its shares — Termination >f 
services of all employees —- Retrenc.- 
ment compensation — Annuity paid by 
way of compensation to ex-director — 
Expenditure held “business expendi- 
ture” and allowable under S. 10 (2) (xr)- 
(1972) 85 ITR 83 (Bom) and (1975) 38 
ITR 50 (Bom); Reversed, 


(Paras 14, 18, 20 to B) 


Cases Referred : Chronological Paras 
1977 Tax LR 449:104 ITR 711 (Guj) 20 


(1977) 108 ITR 280 (Bom) 20 
(1977) 108 ITR 846 (Bom) 20 
(1972) 85 ITR 83 (Bom) H 
AIR 1962 SC 1361: (1962) Supp 2 SCR 

211 15, 20 


AIR 1960 SC 738: (1960) 3 SCR 38 21 
(1957) 37 Tax Cas 145, Commrs. of m- 
land Revenue v. Patrick ee 
Ltd. S 


AIR 1951 SC 278: (1951) SCR 594 [1° 


(1915) 6 Tax Cas 399:1915 AC 43, 
Usher’s Wiltshire Brewery Ltd. v. 
Bruce kä? 
Mr. V. S. Desai, Sr. Advocate (M/s. 

Dinesh Vyas, K. J. John and Shri 

Narain, Advocates with him), for Ap- 


pellant in all the Appeals; Mr. Hardayal 
Hardy, Sr. Advocate (M/s. Champat Rai, 
B.B. Tawekley and Miss A. Subhashri, 
Advocates with him), for Respondent 


in all the appeals. 


VENKATARAMIAGH, .J.:— Since these 
appeals by certificate involve a common 


*((1) I. T. Ref. No. 58 of 1963, pD- 
5-2-1970 reported in (1972) 85 ITR 
83 (Bom) (2) I. T. Ref. No. 87 of 19€3 
D/- 26-2-1971 reported in (1975) ` Gë 
ITR 50. (Bom)). 
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question of law, we find it convenient to- 


dispose them of by this common judg- 


"ment, 


2. Civil Appeal No, 2501 of 1972 is 


‘filed against the judgment of the High 


Court of Bombay in Income-tax Refer- 


ence No. 58 of 1963 and Civil Appeals 


Nos. 2502-2504 of -1972 are filed against 
the judgment of that High Court in 
Income-tax Reference No. 87 of 1963. 


The assessee, M/s. Sessoon J. David & - 


Co. Pvt. Ltd. (hereinafter referred to 
as ‘the Company’) is the appellant in all 
these cases and the assessment years 
are 1957-58, 1958-59, 1959-60 and 1960- 
61, the relevant calendar years being 
1956, 1957, 1958 and 1959 respectively. 


3. The Company is an - investment 
company and its shares were originally 
held either directly or through their 
nominees by Sir Percival David, Lady 
David and Mr. V. P. David (hereinafter 
collectively referred to as ‘Davids’). 
The issued capital of the Company con- 
sisted of 1000 ordinary shares of the 
face value of Rs. 10,000 each. Accord- 
ing to the valuation made by the audi- 
tors, the assets of the Company were 
worth Rs, 155 lacs as on December 31, 
1955. At a meeting of the directors of 
the Company held on. December 2, 1955, 
a resolution was passed recommending 
that the employees of the Company 
whose names were set out in the state- 
ment attached thereto be paid certain 
sums or annuity as set out against the 
names of each of them as and by way 
of retrenchment compensation and com- 
pensation for termination of employ- 
ment and also for long and faithful 
services rendered by them to the Com- 
pany in the past and that their services 
might be terminated. It was also re- 
solved to call an extraordinary general 
meeting of the share-holders of the 
Company to consider and if thought fit 
to approve the recommendation made 
by the directors as stated above. Ac- 
cordingly an extraordinary general 
meeting of the shareholders of the Com- 
pany was held on January 17, 1956 but 
it was adjourned to January 25, 1956. 
On, the adjourned date, the meeting 
passed a resolution approving the re- 
commendation made by the di- 
rectors to pay the employees : re-, 
trenchment compensation and com- 
pensation for termination 
ment and also additional retrenchment 


mination of employment in the case of 


of employ- ` 


me 


compensation and compensation for ter- ~. — 


some of them and to terminate their” .. 


1442 S. C. [Prs. 


services on or after April 1, 1956. There- 
‘after an agreement was entered into 
between Davids and Tata Sons 
(hereinafter referred to as ‘the Tatas’) 
on March 23, 1956 agreeing to sell the 
1000 shares held by Davids or their no- 
minees in the Company in favour of 
Tatas or their nominees for a sum of 
Rs. 155 lacs. The said agreement inter 
alia provided that the sum voted by 
the Company for payment of gratuities 
and/or as compensation for loss of em- 
ployment to existing directors and em- 
ployees of the Company with respect 
to their services up to and inclusive of 
March 31, 1956 and a further amount 
of Rs. 16,188 payable to the Managing 
Director, Mr, Mathalone should be paid 
in accordance with the resolution by 
the Company and the amount so paid 
should be deducted from the purchase 
price of Rs. 155 lacs agreed upon. It 
also provided that Davids should arrange 
to terminate the services of all emplo- 
yees with effect from March 31, 1956 
and also to arrange that all directors 
(including the Managing Director) re- 
sign their offices and Tatas or their 
nominees should thereafter be entitled 
to appoint or elect all or any of the 
members of the staff and directors (in- 
cluding existing directors and members 
of the staff) of the E as they 
deemed fit. 


4, Of the 22 Se covered by 
the resolution of the directors dated 
December 2, 1955 followed by the con- 
firmation at the extraordinary general 
meeting on January 25, 1956, 9 were 
re-employed and 13 persons were not 
re-employed. In the books of the asses- 


(Contd. on Col. 2) 
Amount payable to the 22 employees as 


per resolution dated 2-12-1955 and 
25-1-1956 
Amount described as ‘additional re- 


trenchment compensation and compen- 
sation for termination of employment 
and also for long amd faithful ser- 
vices’; as per resolution No. 2 dated 
25-1-1956. 

Compensation for termination of pension 
allowance. 

Annuity of Shri A. E. Joseph, 
Director as per resolutions 
2-12-1955 and 25-1-1956. 


Amount described as “compensation for 
loss of office. Managing Director Mr. 
Mathalone.” 


former 
dated 
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see, there was a debit for a total sum 
of Rs. 1,64,899 during the accounting 


year 1956, the details for which were 


as follows: —- 
(For details see Table below.) 


5. It should be mentioned here that 
A. E. Joseph, the former Director of 
the Company had to be paid as per the 
resolution cf the Company Rs. ‘16,885 
by way of annuity during a period of 
five years commencing with 1956. 

6. During the assessment year 1957~ 
58, the relevant previous year being 
1956, the Company claimed deduction 
of Rs, 1,64,899 referred to above be- 
fore the Income-tax Officer under Sec- 
tion 10(2)(xv) of the Indian Income-tax 
Act, 1922 (hereinafter referred to as 
‘the Act’), During each of the three 
succeeding assessment years with which 
we are concerned, the Company claim- 
ed deduction of Rs. 16,885 being the 
annuity paid to Mr. A. E. Joseph pursu- 
ant to the resolution. During the assess- 
ment year 1957-58, the claim in respect 
of the entire sum of Rs. 1,64,899 was 
disallowed by the Income-tax Officer 
on the ground that the services of the 
directors and employees had been ter- 
minated not because of business expedi~ 
ency but because Tatas, the purchasers 
of the shares made it a condition under 
the agreement. The relevant part of the 
order read as follows:— 


“Thus, it emerges that the expendi- 
ture of the type of gratuity would be 
allowable under S. 10(2)(xv) only if 
the persons retiring had such expect-. 
ancy or they accepted lower salaries im 
such expectation and hence it was an 
incentive to existing employees or fu- 
ture employees, As against that we find 


A 


Rs. 1,04,626/« 


Rs.  6,000/- 
Rs. 21,200/- 


Rs. 16,885/~ 


Rs. 16,188/- 





Total: Rs. 1,64,899/- 


~ 


. tion for loss of office to 


. taking into account the records 
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3 z 
that here even before the Tatas. took 
up the management of the 
services of the employees- and directcrs 
were terminated and the - amount 
compensation fixed, The fact that there 
was no expectancy or custom of such 
gratuity with the company is: clearly 
borne out by the fact that many of tne 
employees: whose services are terminat- 
ed had put in a number of years of 
service in some cases even going up to 
40 years, As against this the assess2e 
has been pleading that most of tne 
employees were’ very old and (hat as a 
result of change of staff the Company 
was able to effect considerable economy. 
However, I understand that some of 
the old employees were reinstated and 


as stated the whole transaction was 4 


part of the overall transaction of pur- 
chase of shares and- passing over of 
control. The manner in which the ser- 
vices of all the employees under tne 
old management were terminated is 
also significant. Thus I am unable ‘to 
see how this expenditure can fall under 
S. 10(2)(xv). I am unable to find any 
distinction between compensation peid 
to employees and those paid (o direc- 
tors and also any distinction betwe2n 
outright compensation paid to a direc- 
tor and annuity paid to a directer. 
None of the expenses are allowable and 
I add the whole amount claimed.by way 
of gratuity, compensation for loss of 
employment and annuity or compensa- 
a director or 
former director.” 


7 Aggrieved by the decision of ‘tae 


Income-tax Officer, the Comapny filed 
an appeal before the Appellate Assist- 
ant '' Commissioner of Income-tax. . Tue 


Appellate Assistant Commissioner. after 
befcre 
the Income-tax Officer and the state- 
ment filed by the Company before him 
found that the Income-tax Officer was 
right in disallowing the 
though he was of opinion that the Com- 
pany had by the termination of services 


` of the directors and the employees 3y 


payment of gratuity and/or compensa- 
tion been benefited. The relevant pert 
of his order was as follows:— ) 


“The only contention remaining to 
be considered is that the Income-tax 
Officer was wrong in disallowing a sum 
of Rs. 1,64,899 paid to certain empl- 
gees and directors as compensation fr 
termination of services.. The circumstan- 
ces leading to the payment of this com- 


compary, | 


of. 


claim evn. 
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pensation ‘have been narrated in detail 
in the. order of the Income-tax Officer. ` 


It is strongly urged that the termination 


of the services of the persons concern- 
ed was of great benefit to the Company 
even considering the payment of the 
compensation since the establishment 
expenses were very substantially reduc- 
ed as a result. From the information 
furnished to me, this statement is no 
doubt quite justified. However, it is 
seen that the termination of the ser- 
vices and the payment of compensation 
were not done wholly with a view to 
the business requirements of the com- 
pany, but were bound up with the 
changing of hands of the shares of the 
company. According to the agreement 
for the sale of all the shares of the 
company the sellers had to arrange to 
terminate the services of all the em- 
ployees and also arrange that all direc- 
tors resigned their offices. It is express- 
ly stated that this requirement was 
to enable the purchasers to appoint or 
elect all members of the staff and di- 
rectors, As a matter of fact some of 
the persons to whom compensation had 
been paid for termination. of services 
were ‘immediately re-employed by the 
Company. The decision to pay compen- 
sation cannot in the circumstances þe 
said to have been taken solely with a 
view to the business requirement of the 
Company though incidentally the Com- 
pany might: have been benefited by it. 
In view of what has been stated aboye, 
I feel that the Income-tax Officer was 
justified in his action. The appellant 


-has referred to the Bombay High Court 


decision. in the case of F. E. Dinshaw 
Ltd, but the facts in the present case 
are not identical with those of the case 
mentioned.” 


8. On further appeal to the Tribu- 
nal by the Company, the Tribunal af- 
firmed: the order of the Appellate As- 
sistant Commissioner holding that the 
inference drawn by the Income-tax Offi- 
cer that the payments in question- were 
motivated by the reorganisation of 
share-holding had not been challenged 
by the Company; that the reference 
made to the said payments in the agree- 
ment of sale of shares led to such an 
inference and that the expenditure had 
not been incurred for the purpose of 
the Company but purely. as a result of 
the bargain between Davids and Tatas. 
It was further held ‘by the Tribunal 
that even assuming that the payments- 
were beneficial fo the Company, no de- 
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duction, could be allowed since they 
had been made to benefit third parties. 
Accordingly the Tribunal dismissed the 
appeal, 


K An application made under Sec- 
tion 66(1) of the Act before the Tribu- 
nal was rejected. Thereafter the Com- 
pany filed an application before the 
High Court of Bombay under S. 66 (2) 
of the Act and the High Court direct- 
ed the Tribunal to state a case and to 


refer the following questions of law 
for its opinion:— l 
"UI Whether the Tribunal erred in 


law disallowing the amount of Rupees 
1,64,899 as a deduction under Section 10 
of the indian Income-tax Act, 1922? 

(2) Whether there was any evidence 
to justify the Tribunal’s finding that the 
payment of Rs. 1,64,899 or any part 
thereof was made in view of and in 
order to effectuate the agreement en- 
tered into between the old shareholders 
and the new shareholders and that the 
paymen: had no commercial purpose be- 
hind it? 

(3) Whether in any event the sum of 
Rs. 16,188 paid to the Managing Direc- 
tor by way of pay in lieu of six months’ 
notice was allowable as a deduction 
under Section 10 of the Indian Income- 
tax Act, 1922?” 

10. Accordingly, the Tribunal drew 
up a statement of the case and referred 
the above questions, Later on the Tri- 
bunal referred under Section 66(1) the 
following question of law arising out of 
the orders of assessment for the assess- 
ment years 1958-59, 1959-60 and 1960- 
61 in respect of the annuity paid to 
Mr. A E. Joseph:— 

“Whether in computing the assessee’s 
business income of the accounting years 
1957, 1958 and 1959, relevant for the 
assessment years 1958-59, 1959-60 and 
1960-61, the sum of Rs. 16,885 is am ad- 
missible deduction under Section 10(2) 
(xv) of the Act? 

11. It is not necessary to refer to 
the other matters involved in the orders 
of assessment of the years 1958-59, 
1959-60 and 1960-61 and to the various 
stages of the cases until they reached 
the High Court. 


12. Income-tax Reference No. 58 of 
1963 arising out of the assessment pro- 
ceedings of the year 1957-58 was heard 
by a Division Bench of the High Court 
of Bombay and decided on February 5, 
1970.* The High Court found that out 
ee 


*Reported in (1972) 85 ITR 83 (Bom). 
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of Rs. 1,64,399 referred to in question 
No, 1 only a sum of Rs, 21;200 which 
was commutation’ of liability for pay- 
ment of pension to some retired em- 
ployees and/or widows of such emplo- 
yees and a sum of Rs. 16,188 paid to 
Mr. Mathalone, Managing Director in 
lieu of six months’ notice that had to 
be given prior to termination of his 
service were allowable as deductions 
and that the Company was not entitled 
to claim deduction of the remaining 
sum of Rs. 1,27,511. It accordingly an- - 
swered question No. 1 in the negative 
in so far as the sum of Rs. 1,27,511 (ex- 
cluding two items of Rs. 21,200 and, 
Rs, 16,188) was concerned, question No. 
2 in the affirmative in so far as the 
amount aggregating to Rs. 1,27,511 (ex~ 
cluding the two items of Rs. 21,200 and 
Rs. 16,188) was concerned and question 
No. 2 in the affirmative, The High Court 
was of the view that the expenditure 
of the sums amounting to Rs. 1,27,511 
paid to the employees and a director of 
the Comvoany by way of retrenchment 
compensation or compensation for termi- 
nation of service had not been incurred 
by the Company for commercial expe- 
diency and/or considerations. It accord- 
ingly disallowed the claim made by the 
Company to the extent indicated above. 
The Imcome-tax Reference case arising 
from the assessment orders relating to 
assessment years 1958-59, 1959-60. and 
1960-61 came before another Division 
Bench of the High Court and that Di- 
vision Bench following the decision ren- 
dered by the High Court earlier dis-. 
allowed the claim of the Company for 
deduction in respect of the payment of 
Rs. 16,885 to Mr. A. E. Joseph in each 
of the accounting years relative to the 
assessment years in question. Aggriev-~ 
ed by the judgments of the High Court 
of Bombay, the Company has filed these 
appeals. 


13. We are concerned in these ap- 
peals with the claim of the Company 
in respect of a sum of Rs. 1,27,511 out 
of Rs. 1,64,899 referred to in questions 
Nos. LU and 2 in the reference relating 
to the assessment year 1957-58 and the 
claim in respect of payment of Rs. 16,885 
made to Mr. A. E. Joseph during each 
of the three succeeding years, The wn- 
disputed facts of the case are: The 
shares of the Company were held by 
Davids or their nominees till they were 
transferred to Tatas; that according to 
the valuation made -by the auditors of 


the Company, its assets were worth 
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Rs, 155 lacs as on December 31, 1955; 
that at a meeting of the directors heid 
on December 2, 1955, it had been re- 
solved that the services of 22 employees 
should be terminated by paying re- 
trenchment compensation; that on Jan- 
ary 25, 1956 at the extraordinary gen2- 
ral meeting of the shareholders of the 
Company, it was resolved that the er- 
ployees of the Company be paid cez- 
tain sums or annuity set out against 
the names of each of them and their 
services should be terminated with effect 
from April 1, 1956; that an agreement 
was entered into between Davids and 
Tatas on March 23, 1956 regarding the 
sale of the shares in favour of the Tates; 
that the said agreement referred to the 
resolution passed at the meeting of the 
shareholders of the Company; that the 
Company paid retrenchment compensa- 
tion according to the said resolution 
and that the Tatas deducted from the 
purchase price the sum payable by the 
Company in accordance with the resola- 
tion of the Company from out of the 
consideration of Rs. 155 lacs which they 
had agreed to pay under the agreement 
dated March 23, 1956 to Davids. Apart 
from the resolution of the Board of DCi- 
rectors of the Company dated December 
2, 1955, the resolutions passed at _ the 
extraordinary general meeting of the 
shareholders of the Company held on 
January 25, 1956, the agreement dated 
March 23, 1956 entered into between 
Davids and Tatas, the books of account 
of the Company showing payments 
made by the Company by way of r- 
- trenchment compensation and the fact 
that 9 of the 22 employees whose ser- 
vices had been terminated had been r2~ 
employed, there was no other evidenze 
before the Income-tax Officer. The Ia- 
come-tax: Officer presumably because 
of the proximity of the dates of the re- 
solutions, the date of the agreement: ar.d 
the dates on which retrenchment com- 
pensation was paid to the employe2s 
came to the conclusion that the rä: 
trenchment of the employees had been 
effected as a part of the bargain _ente>- 
ed into between Davids and Tatas ard 
therefore compensation paid to the er- 
ployees on retrenchment of their se": 
vices and to the director on the termi- 
mation of his service had not been pa-d 
in the course of the business of the 


Company by way of commercial exp? 
diency, He accordingly disallowed _ the 
claim: of the Company under S. 10(2)(xv) 
of the Act. Although the Appellac-e 
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Assistant Commissioner in the course of 
his order observed that the Company 
had been benefited by reason of the re- 
trenchment of ‘the services of the em- 
ployees as it had resulted in the reduc- 
tion of the expenditure on the establish- 
ment, he disallowed the claim on the 
very same ground on which the Income- 
tax Officer had rejected it. The Tribu- 
nal proceeded to dispose of the case be- 
fore it on the basis that the inference 
drawn by the Income-tax Officer that the 
payments were motivated by the re- 
organisation in the shareholding had 
not been questioned by the Company 
either before the Appellate Assistant 
Commissioner or before it. We do not 
find in the order of the Appellate As- 
sistant Commissioner that any conces- 
sion had been made by the Company to 
the effect that the finding of the In- 
come-tax Officer referred to above was 
correct, In the grounds of appeal before 
the Tribunal, the Company had stated 
that the Appellate Assistant Commis- 
sioner erred in holding that “the deci- 
sion to pay compensation cannot in the 
circumstances be said to have been 
taken solely with a view to the business 
requirement of the Company though in- 
cidentally the Company might have 
benefited by it.” The appellants submit- 
ted before the Tribunal that the above 
amount was expended wholly and ex- 
clusively for the purpose of their busi- 
mess and as such it should have been 
deducted as an admissible expense in 
computing their income liable to in- 
come-tax, The Tribunal while deciding 
the question whether the sums paid by 
way of compensation were deductible 
or not observed that the fact that a re- 
ference to payment to the staff of com- 
pensation had been made in the agree- 
ment led to the inference that such pay- 
ment was a part of the bargain between 
Davids and Tatas; that on account of 
such payment, the purchasers had actu- 
ally been benefited while the Company 
had to make payment in_order to give 
effect to the agreement and therefore, 
there was no commercial purpose in- 
volved in making the said payment. The 
Tribunal also held that even assuming 
that the Company was benefited by pay- 
ment of compensation by reason of re- 
duction in its establishment expenses, 
since the payment had been made as a 
result of the bargain between Davids 


and Tatas, it could not be allowed as a 


deductible expenditure. It should be 
stated here that the Tribunal did not 


Pa 
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reverse the finding of the Appellate As- 
sistant Commissioner that the Company 
had beən benefited by such payment. In 
fact it did not go into the question whe- 
ther the payment had really resulted 
in any benefit to the ‘Company. The 
High Court, however, in the course of 
its judgment found that on account of 
the retrenchment of the employees and 
re-employment of only 9 of them, the 
yearly wage bill of the Company for 
salaries was reduced from Rs. 1,14,197 
in 1955 to Rs. 67,268 in 1956 and there- 
after in 1957 and 1958 respectively to 
Rs. 54,124 and Rs. 54,960. 


14. In the instant case, it is meces- 
sary to bear in mind that the Company 
was neither dissolved nor was its busi- 
ness undertaking sold. It continued to 
exist as a juristic entity even after the 
transfer of its shares by Davids to Tatas. 
On account of such transfer of shares, 
the transferees no doubt gaimed control 
on the Company.- But one important 
fact of the case which was lost sight of 
by the High Court and the Tribunal 
was that neither Davids nor Tatas de- 
rived any direct benefit out of the pay- 


ment of retrenchment compensation to 
the employees even though. such re- 
trenchment might have facilitated the 


transfer of shares, It is also not the case 
of the Department that the payment 
was excessive. That there was a substan- 


{tial reduction in the wage bill in the 


future years as a consequence of re- 
trenchment was also not disputed, It is 
too late in the day now, whatever may 
have been the position about two de- 
cades ago, to treat the expenditure 
incurred by a management in paying 
reasonable sums by -way of gratuity, 
bonus, retrenchment compensation of 


compensation for termination of service ` 


as not business expenditure. Such ex- 
penditure would ordinarily fall within 
the scove of Section 10 (2) (xv) of the 
Act which authorised the deduction of 
any expenditure not being in the na- 
ture of capital expenditure or personal 
expenses. of the assessee laid out or ex- 
pended wholly and exclusively for the 
purpose of business or profession Or 
vocation. 


15. The High Court, however, declin- 
ed to allow the deduction of the sums 
referred to above in these cases princi- 
pally relying upon the decision of this 
Court in Gordon Woodroffee. Leather 
Manufacturing Co v. Commr. of In- 
come-tax, Madras, (1962) Supp 2 SCR 


211: (AIR 1962 SC 1361). The facts’ of 
that case were briefly thus: One J. H. 
Philips was the Director of the assessee 
Company in that case from the year 
1940. On March 22, 1949, he wrote a 
letter to the assessee expressing his in- 
tention to resign from its Board as from 
April. 4, 1949 and requested that his 
resignation be accepted. On March 24, 
1949, fhe Board of Directors of the as- 
sessee passed a resolution that his re- 
signation be. accepted and in apprecia- 
tion of his long and valuable services 
to the assessee, he be paid a gratuity 
of Rs, 50,000 out of which the assessee 
was to pay Rs. 40,000 and its Managing 
Agent was to pay Rs, 10,000. Sub- 
sequently the resolution was approved 
at the extraordinary general meet- 
ing of the  assessee. Accordingly 
a sum of Rupees 40,000 was paid 
by the assessee to Mr. J. H. Philips. 
The assessee claimed deduction of the 
said sum of Rs. 40,000 under S. 10(2)(xv) 
of the Act. The Income-tax Officer as 
well as the Appellate Assistant Com- 
missioner disallowed the said claim on 
the ground that the Company had no 
pension scheme; that the payment was 
voluntary and that the entry in the as- 
sessee’s books clearly indicated that the 
payment was a capital payment. The 
Tribunal Gpheld the order of the Ap- 
pellate Assistant Commissioner. It held 
that according to the resolution the gra- 
tuity was paid ‘for long and valuable 
services to the assessee’, that there was 
nothing to indicate that Mr. J. H. Phi- 
lips had accepted a lower salary in ex- 
pectation of getting a gratuity at the 
end of his service; that there was no 
such practice in the assessee-company; 
that during the course of his service, he 
was being remunerated at a graduated 
scale of salary and a commission of 24% 
on the profits; that there was no ‘ex- 
pectancy’ that at the end of the service 
there would be recompense for faith- 
ful and efficient service and that he had 
been suitably rewarded by being given 
a commission on the profits ‘in order 
to whip up his enthusiasm’. It was also 
found by the Tribunal that in the books 
of the assessee, the amount had not 
been debited in the profit amd loss ac- 
count but was debited to the appro- 
priation. account thereby indicating that 


it was an extra payment or a payment 
made in the nature of a capital ex- 
pense. On a reference under S. 66 (1) 
of the Act, the High Court of Madras 
answered the question relating to the 
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above item.of expenditure against tne 
assessee. On appeal, this Court affirmed 
the decision of the High Court. While 
holding that the claim made by the ss- 
sessee did mot satisfy the proper tests 
for claiming exemption under S. 10 2) 
(xv) of the Act, this Court observed as 
follows {at p. 1363 of ATR):—~ 


“In our opinion the proper test to 
apply in this case is, was the payment 
made as a matter of practice which f 
fected the quantum of salary or was 
there an expectation by the employee 
of getting a gratuity or was the sum of 
money expended on the ground of com- 
mercial expediency and in order in- 
directly to facilitate the carrying on of 
the business. But this has not ben 
shown and therefore the amount claim- 


ed is not a deductible item under Sec- 


tion 10 (2) (xv).” 


16. After quoting in the course of 
its judgment the above passage, the Hizh 
Court proceeded to observe as follows:— 


“Having regard to the test applicable 
in connection with the contentions made 
by Mr. Palkhiwala, what required to 
be investigated is whether the pēy- 
ments in question were made as a mat- 
ter of practice which had affected the 
quantum of salary or whether there was 
an expectation by the employees (whese 
employment was terminated) of getting 
a gratuity or, in the. alternative, the 
above sums were expended on the 
ground of commercial expediency and 
in order indirectly to facilitate the .cer- 
rying on of the business.” 


17. After making the above observa- 
tion, the High Court held that the Com- 
pany had not placed any evidence to 
show that there was a practice in the 
Company to pay compensation even 
though. its attention was drawn that in 
the past i.e. between 1946 and 1952, the 
Company - had paid such compensation 
in. two cases on the basis of one monta’s 
basic salary for each year of service. It 
also rejected the case of the Company 
-that the amount involved had been ex- 
pended on the ground of commerc.al 
expediency and in order indirectly to 
facilitate the carrying on of the busi- 
ness of the Company even though it 
observed that the yearly wage bill of 
the Company was reduced after such 
payment. The High Court held that the 
consideration of reduction of the wage 
bill was foreign to the decision taken 
by the Company to terminate the ser- 
vices of the employees and to pay them 
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retrenchment compensation and observ- 
ed that the purpose of the`payment so 
far as could be ascertained from the 
contents -of the resolutions of the Board 
of Directors and the. Company when 
read with the relevant contents of the 
agreement for sale was the carrying out 
of the obligation arising under the 
agreement.: It ‘also held that the. fact 
that the expenses became reduced was 
insufficient to record a finding that the 
amount of retrenchment compensation 
was paid for commercial considerations 
or expediency. From the perusal of the 
judgment of the High Court it becomes 
clear that the High Court- placed more 
emphasis on the motive with which the 
amount was expended than the fact that 
the expenditure. had been incurred in 
connection with the - business of the 
Company and that such expenditure re- 
sulted in the reduction of the ` annual 
wage bill of the Company in the future 
years. 


18. Im order to claim deduction 
under Section 10 (2) ‘(xv) of the Act, an 
assessee has to show that the expendi- 
ture in question (i) was not an allow- 
ance of the nature described in any of 
the clauses (i) to (xiv),of Section 10 (2), 
(ii) was not in the nature of a capital 
expenditure or personal expenses of the 
assessee and (iii) had been laid out or 
expended wholly and. exclusively for 
the purposes of his business, profession 
Or vocation. Even assuming that the 
motive behind the payment of retrench- 
ment compensation was that the terms 
of the agreement of the sale of shares 
should be satisfied, as long. as the 
amount had been laid out or expended 
wholly and exclusively for the purpose 
of the business of the assessee, there 


- appears to be no good reason for deny- 


ing the benefits of Section 10 (2) (xv) of 
the Act to the Company if there is no 
other impediment to do so. 


19. "The facts of these cases are very 
close to the facts found in Commrs. of 
Inland Revenue v. Patrick Thomson Ltd. 
(in liquidation), (1957) 37 Tax Cas 145. 
The respondent-companies in the said 
cases were subsidiaries of a Company 
called Scottish Drapery Corporation Ltd., 
the control of which was acquired by 
the House of Fraser Ltd. Changes of 
organisation which were made in ac- 
cordance. with the policy of the House 
of Fraser Ltd. involved the termination 
of the contracts of service of the Man- 
aging Directors of the respondent-com- 
panies and also the eventual liquida- 
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tion of those companies. Certain sums 
were paid by the companies to the Man- 
aging Directors in connections with 
the camcellation of their contracts, the 
payments being expressed in the first 
two cases to be in satisfaction of rights 
to future remuneration, and in the third 
to be in lieu of notice. Before the Spe- 
cial Commissioners, the companies con- 
tended that the payments made by 
them to the Managing Directors in con- 
nection with the cancellation of their 
contracts had been made to relieve 
them from onerous contracts and were 
allowable deductions. The Crown con- 
tended that the payments were not ex- 
penses of the companies’ businesses but 
were incidental to the schemes by which 
those businesses were acquired by the 
House of Fraser Ltd. and were made 
primarily for the benefit of that com- 
pany. The Commissioner, however, de- 
cided that the deductions claimed were 
allowable. Upholding the findings of the 
Commissioners, the Lord President ob- 
served at page 156:— 


“In my opinion the contention put 
forward by the Crown is unsound and 
the Special Commissioners were correct 
in rejecting it. Admittedly in this case 
no question arises in regard to the 
words ‘wholly and exclusively’ and if 
the Crown’s contention is unsound it is 
not disputed that the disbursement in 
question falls within Section 137 (a). To 
succeed in their contention the Crown 
must establish two matters. In the first 
place it must show that the liquidation 
involved a discontinuance of the trade 
carried on prior to it by the respon- 
dent Company and the subsequent ope- 
ration of a mew trade carried on by 
House of Fraser. In the second place it 
must show that the expenditure in 
question was laid out for the purposes 
of the new trade. Without ‘both these 
steps, its argument fails. In my opinion 
neither step in the argument is made 
out.” 


20. In the present case also, it is 
seen that the Company continued to 
function even after its control passed 
on to the hands of Tatas and the ex- 
penditure in question was laid out for 
the purpose of the Company’s own trade 
and not for the trade of Tatas who were 
only the shareholders of the Company. 
We cannot overlook the distinction be- 


tween the Company and its sharehold- 
ers. As a result of the expenditure in 
question, the Company was in fact be- 
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nefited and it was possible for it to earn 
more profits as a consequence of the 
reduction in the wage bill. It was sug- 
gested in the course of the arguments 
before us that Tatas were actually be- 
nefited by the payment in question be- 
cause the price payable by them for the 
shares was reduced by the amount 
spent by the Company. We do not find 
any substance in “this contention. Ad- 
mittedly the assets of the Company had 
been valued as on December 31, 1955 
at Rs. 155 lacs. Naturally the total value 
of the shares of the Company would 
be Rs. 155 lacs which Tatas had agreed 
to pay. Subsequent to December 31, 
1955, the Company had by passing the 
resolution incurred the liability to pay 
retrenchment compensation and com- 
-pensation for termination of service as 
stated above. On account of the said 
resolution, the total value of the assets 
of the Company was reduced by the 
amount payable to the employees by 
way of comovensation. It is natural that 
the purchaser of the shares would ordi- 
narily claim reduction in the conside- 
ration payable for the shares by the 
amount which the Company had under- 
taken to pay as assets of the Company 
became reduced to that extent. It can- 
not, therefore, be said that the Tatas 
were in any way benefited financially 
by reason of the reduction in the consi- 
deration payable by them for the shares. 
We feel that the expenditure in re- 
spect of which deduction is claimed by ` 
the Company in this case falls within 
the third test laid down by this Court 
in the case of Gordon Woodroffee Lea- 
ther Manufacturing Co. v. Commr. of 
Income-tax, Madras (AIR 1962 SC 1361) 
(supra) viz. that the sum of money had 
been expended on the ground of com- 
mercial expediency and in order in- 
directly to facilitate the carrying on of 
the business. We are of the view that 
the three tests laid down by this Court 
in the above case viz. (i) that the pay- 
ment should have been made as a mat- 
ter of practice which affected the quan- 
tum of salary; (ii) that there was an 
expectation by the employee of. getting 
a gratuity and (iii) that the sum of 
money was expended on the ground of 
commercial expediency and in order in- 
directly to facilitate the carrying on 
of the business of the assessee have Io 
be read disjunctively and if they are 
so read, the present case which satisfies 
the third test should be held as falling 


under S. 10 (2) (xv) of the Act. The 
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High Court of Gujarat in Commr. of Jm- 
come-tax, Gujarat v. Laxmi Cement 
Distributors Pvt.: Ltd, 104 ITR 71:5: 
(1977 Tax LR 449) and the High Cou t 
of Bombay in Commr. of Income-tag, 
Bombay City I v. Fairdeal Corporatic@ 
Pvt. Ltd. ((1977) 108 ITR 280) and ‘=m 
Commr, of Income-tax, Bombay City I 
v. Patel Cotton Co. Pvt. Ltd., ((1977) 188 
ITR 846) (Bom) have also  understocd 
the principle underlying the decision of 
this Court in Gordon Woodroffee Lea- 
ther Manufacturing Co, v. Commr. of 
Income-tax, Madras (AIR 1962 SC 1361) 
(supra) in the same way. The High 
Court was, therefore, in error in holc- 
ing that the amount involved in tke 
case did not satisfy the test applicab-e 
to the expenditure allowable under Sec- 
tion 10 (2) (xv) of the Act. ` 


21. The next contention urged on be- 
half of the Department was that since 
Davids and Tatas were indirectly bene- 
fited by the retrenchment of the ser- 
vices of the employees of the Comparry 
and payment of compensation to them 
and since there was no necessity to re- 
trench the services of all the emplic 
yees, the expenditure in question coukd 
not be treated as am expenditure laid 
out wholly and exclusively for business 
purposes of the Company. It has to Ce 
observed here that the expressian 
‘wholly and exclusively’ used in S. 30 
(2) (xv) of the Act does not mean ‘ne- 
cessarily’, Ordinarily it is for the as- 
sessee to decide whether any expend- 
ture should be incurred in the course 
of his or its business. Such expenditure 


may be incurred voluntarily and witk-- 


out any necessity and if it is incurred 
for promoting the business and to earn 
profits, the assessee can claim deduction 
under S. 10 (2) (xv) of the Act even 
though there was no compelling neces- 
sity to incur such expenditure. It is re- 
levant to refer at this stage to the legis 
lative history of S, 37 of the Income-tax 
Act, 1961 which corresponds to S. 10 (£) 
(xv) of the Act. An attempt was mad 
in the Income-tax Bill of 1961 to lay 
gown the ‘necessity’ of the expenditure 
as a condition for claiming deduction 
under S. 37. S. 37 (1) in the Bill read 
‘any expenditure...... laid out or ex- 
pended wholly, necessarily and exclu 


sively for the purposes of the business 
or profession shall be allowed...... "ZER 
introduction of the word 
in. the above section resutled in publi? 
protest. Consequently when S. 37 was 
finally enacted’ into. law, the word. ‘ne- 


~ 


‘necessarily’ - 


/ 
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cessarily’ came to be dropped. The fact 
that somebody other then the assessee 
is also benefited by the expenditure 
should not come in the way of an ex- 
penditure being allowed by way of de- 
duction under S. 10 (2) (xv) of the Act 
if it satisfies otherwise the tests laid 
down by law. This view is in accord 
with the following observations made 
by this Court in Commr. of Income-tax, 
Bombay North v. Chandulal Keshavlal 
& Co. Petlad, (1960) 3 SCR 38 at p. 48: 
(AIR 1960 SC 738 at p. 743):— 


“Another fact that emerges from 
these cases is that if the expense is in- 
curred for fostering the business of an- 
other only or was made by way of dis- 
tribution of profits or was wholly 
gratuitous or for some improper or ob- 
lique purpose outside the course of 
business then the expense is not deduc- 
tible. In deciding whether a payment of 
money is a deductible’ expenditure one 
has to take into consideration ques- 
tions of commercial expediency and the 
principles of ordinary commercial trad- 
ing. If the payment or expenditure is 
incurred for the purpose of the trade 
of the assessee it doës not matter that 
the payment may enure to the benefit 
of a third party (Usher’s Wiltshire Bre- 
wery Ltd. v. Bruce ((1915) 6 Tax Cas 
399)), Another test is whether the trans- 
action is properly entered into as a part 
of the assessee’s legitimate commercial 
undertaking in order to facilitate the 
carrying on of its business; and it is 


‘Immaterial that a third party also bene- 


fits thereby (Eastern Investments Ltd. 
v. Commr. of Income-tax, West Bengal 
(1951) SCR 594: (AIR 1951 SC 278)). 
But in every case it is a question of 
fact whether the expenditure was ex- 
pended wholly and exclusively for the 
purpose of trade or business of the as- 
sessee.”’ 


22. Im the instant case, it was the 
case of the Company that many of the 
employees were old and _ superfluous’ 
and the business could be carried on 
with a smaller number and the only, 
way in which they could reduce the, 
number was to terminate the services 
of all the employees by paying them 
compensation and thereafter re-employ- 
ing some of them only. If the Company) 
felt that that was a. method which 
would inure to its benefit, it cannot be 
said that the payment of compensation 
was made with an oblique motive and 
without regard to commercial conside- 
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rations or, expediency. The High Court, 
therefore, erred on the facts and in the 
circumstances of the case in: holding 
that the sum of Rs. 1,27,511 was not 
deductible under Section 10 (2) (xv) of 
the Act and in answering questions Nos. 
(1) and (2) referred to it in Inmcome-tax 
Reference No. 58 of 1963 arising out of 
the assessment order for the year 1957- 
58 against the assessee and in favour of 
the Department to the extent of Ru- 
pees 1,27,511. Similarly it erred in dis- 
allowing the claim made im respect of 
Rs. 16,885 for each of the three suc- 
ceeding assessment years. 


23. We, therefore, allow these ap- 
peals and hold that Rs. 1,27,511 was also 
deductible under Section 10 (2) (xv) of 
the Act during the assessment year 


1957-58 and sum of Rs. 16,885 referred. 


to above was allowable as a deduction 
during each of the three succeeding as- 
essment years. The Department shall 
pay costs to the appellant. (Hearing fee 
one set only). E 
Appeals allowed. 
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Income-tax Officer and others,- Appel- 
lants v. M/s. Madnani Engineering 
Works Ltd., Calcutta, Respondent, 


. Civil Appeal No, 829 of 1975, 
4-1-1979. 


Income-tax Act (43 of 1961), S. 147 
(a) — Assessee producing all hundis re- 
lating to loans obtained from creditors 
and entries in books of account showing 
payment of interest before ` LIT. — 
Mere assertion of belief by I.T.O. with- 


D/- 


out any material in support thereof, 
that the persons alleged to have ad- 
vanced loans were bogus, would not 


warrant recourse to S. 147 (a) as as- 
sessee could not be said to have failed 


to disclose fully and truly all material 


facts necessary for its assessment, | 
(Paras 2, 4, 5) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1635: 79 ITR 609: 1971 

Tax LR 949 4 
*(AF.O.0. No. 221 of 1970, DI 11-4- 


1974 (Cal).) 
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[Prs. 1-2] IL-T. Officer v. Madnani Engineering Works 


A.I. R. 


Mr. 5. C. Manchanda, Sr. Advocate 
(Miss A, Subhashini, ‘ Advocate with 
him), for Appellants; Mr. V. 5. Desai, 
Sr. Advocate (M/s. Sanjoy Bhattacharya 
and Ratnin Das, Advocates with him), 
for Respondent, 


BHAGWATI, J.:— This appeal by 
certificate is directed against an order 
passed by a Division Bench of the High 
Court of Calcutta allowing an appeal 
against a decision of a single Judge dis- 
missing the writ petition of the respon- 
dent. The facts giving rise to the appeal 
may be briefly stated as follows: 


2. The respondent was assessed to 
income-tax for the assessment year 
1959-60 and certain interest paid by the 
respondent to creditors from whom it 
claimed to have borrowed monies on 
hundis, was allowed as deductible ex- 
penditure, The assessment of the re- 
spondent was completed on 23rd Aug. 
1960. On or about 25th January, 1968, 
however, a Notice was issued by the 
Income-tax Officer under Section 148 of 
the Income-tax Act, 1961 to re-open 
the assessment of the respondent for 
the assessment year 1959-60. The notice 
was obviously under Section 147 (a) 
since a period of four years had already 
elapsed from the close of the assessment 
year 1959-60 and no notice could be 
issued under Section 147 (b). The In- 
come-tax Officer claimed that the trans- 
actions of loan represented by the 
hundis were bogus and no interest was 
paid by the respondent to any of the 
creditors shown in the humndis and it 
was wrongly allowed as a deduction and 
hence a part of the income of the re- 
spondent had escaped assessment by 
reason of the failure of the respondent 
to disclose fully and truly all material 
facts necessary for its assessment. The 
respondent challenged the validity of 
the notice issued by the Income-tax Offi- 
cer by filing a writ petition in the Cal- 
cutta High Court. The respondent con- 
tended that there was no failure on its 
part to disclose fully and truly all ma- 
terial facts necessary for its assessment 
and that im any event the Income-tax 
Officer had no reason to believe that 
any part of the income of the respon- 
dent had escaped assessment by reason 
of such failure on the part of the re- 
spondent. The Income-tax Officer in the 
affidavit in reply filed by him on ith 
December, 1968 declined to disclose the 
facts which had weighed with him in 
reaching the belief that the income of 
the respondent had escaped assessment 
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‘by reason of its failure to ‘disclose Zu Iw 
and truly all material facts, 
ground that if such facts were discles- 
ed to the respondent, it would ‘cause 
great prejudice-to the interests of the 
Revenue and would frustrate the object 
of re-opening the assessment. This was 
obviously an untenable stand because 
the existence of reason to believe on 
the part of the Income-tax Officer was 
a justiciable issue and it was for the 
court to be satisfied whether in fact the 
Income-tax Officer had reason to Þe- 
lieve that income had escaped assezs- 
ment by reason of failure of the respcn- 
dent to make a full and true disclosure. 
The Income-tax Officer realising this 
position filed a further affidavit on 27th 
January, 1970 stating as follows: 


"In ‘January 1968 I was the Income- 
tax Officer T’ Ward, Hundi Circle, Cal- 
cutta, On or about the 25th January, 
1968 I issued a notice under Section #48 
of the Income-tax Act, 1961 on the pe- 
titioner. My reasons for issuing such 
notice were these. In the course of as- 
sessment of the petitioner for assezs- 
ment year 1963-64 it was discovered 
that various items shown as loans against 
the security of hundis in the petiticn- 
er’s books of account for the previcus 
year relevant to-assessment year T9E9- 
= 60 were in fact fictitious. Credits against 
the names of certain persons as having 
advanced loans viz. Amarlal Moolchand, 
Girdharidas, Raghoomal, Murlidbar 
Kanhaiyalal and Deudaram'Basdeo in 
the petitioner’s books were found not 
to be genuine. It appeared during as- 
sessment proceedings for 1963-64 that 
none of such. loans were genuine, In 
the premises, it appeared to me that fhe 
petitioner ‘had failed to disclose Zu le 
‘and truly all material facts mecessery 
for its assessment, and a portion of fhe 
petitioner's income had escaped assess- 
ment by reason of such failure.” 


3. The writ petition was heard by a 
single J udge of the High Court and he 
took the view that the affidavit of the 
Income-tax Officer dated 27th January, 
1970 clearly showed that he had reason 
to believe that income of the respondent 
had escaped assessment by reason of its 
failure to disclose fully and truly ail 


material facts and he accordingly d-s-. 


missed the writ petition. The respcn- 
-dent preferred an appeal and a Division 


‘Bench of ‘the High ‘Court disagreeing 
with the view taken by the single Judge 


L.-T. Officer v. Madnani Engineering Works ' 


on the- 


{Prs. 2-4] SC 1451 


held that there was no failure on the 


‘part of the respondent to disclose fully 


‘and truly all material facts ‘and in any 
event there ‘was no material on the 
basis of which it could’ be said that the 
Income-tax Officer had reason to be- 
lieve that any part of the income had 
escaped assessment by reason of such 
failure.on the part of the respondent. 
The Division Bench accordingly allowed 
the writ petition and quashed and set 
aside the notice for re-opening the as- 
sessment. The Income-tax Officer there- 
upon preferred the present appeal to 
this Court after obtaining a certificate 
from the High Court. 


4. The present case is clearly cover- 
ed by the decision of this Court in 
Commr, of Income-tax, Calcutta v. Bur- 
lop Dealers Ltd., 79 ITR 609: (AIR 1971 
SC 1635). There the assessee in the 
course of its original assessment to in- 
come-tax for the assessment year 1949- 
50 had produced a partnership agree- 
ment with one Ratiram Tansukhrai and 
claimed that the profits earned by it 
from H. Manory Ltd. had been divided 
between itself and Ratiram. Tansukhrai 
under the partnership agreement and 
its one-half share of the profit, namely, 
Rs. 87,937/- was the only amount as- 
sessable to tax in respect of this source. 
The Income Tax Officer accepted the 
partnership agreement and assessed the 
assessee only on the profit of Rupees 
87,937/-. It appears that while making 
assessment for the assessment year 
1950-51 the Income-tax Officer found 
that the partnership agreement between 
the assessee and Ratiram Tansukhrai 
was a got up device to reduce the pro~ 
fit received from H. Manory Ltd. and 
the assessee was, therefore, liable to tax 
on the entire amount: of profit coming 
from H. Manory Ltd. This view taken 
by the Income-tax Officer was confirm* 
ed on appeal by the Appellate Assis- 
tant Commissioner and the Income-tax 
Tribunal, The High Court also on a 
reference agreed with the view of the 
Tribunal. The Income-tax Officer there- 
upon issued a Notice under Section 34 
(1) (a) of the Income-tax Act to reopen 
the assessment of the assessee for the 
assessment year 1949-50 in order. to 
bring to tax the ‘further amount of 
Rs, 87,937/- being the half share of the 
profit from DH Manory Ltd. alleged to 


‘have been paid to Ratiram Tansukhari 


under the partnership agreement. The. 
assessee contended that it had "produced 
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all the relevant accounts and docu- ment of interests and it was for’ 
ments necessary for completing the as- the Income Tax Officer to investi- 


sessment and it was under no obliga- 
tion to inform the Income-tax Officer 
about the true nature of the transac- 
tion and there was accordingly no 
failure on its part to disclose fully and 
truly all material facts necessary for 
its assessment, This contention was 
negatived by the Income-tax -Officer 
and the income of the assessee was re- 
assessed by adding Rs. 87,937/- to the 
income returned by the assessee. The 
Appellate Assistant Commissioner con- 
firmed the order of the. Income-tax 
Officer on appeal, but- on further ap- 
peal, the Tribunal accepted the conten- 
tion of the assessee and held that there 
was no failure on the part of the as- 
sessee to make a full and true dis- 
closure of the material facts and hence 
the Income-tax Officer was not justified 
in seeking to re-open the assessment 
under Section 34 (1) (a) of the Income- 
tax Act. The Revenue applied to the 
Tribunal for a reference but the appli- 
cation was rejected and the High Court 
also dismissed the application of the 
Revenue for calling for a reference 
from the Tribunal. The Revenue there- 
upon preferred an appeal to this Court 
by special leave. The appeal was re- 
jected by this Court on the ground 
that the assessee had disclosed all its 
books of account and evidence from 
which material facts could be discover- 
ed and it was under no obligation to 
inform the Income-tax Officer about 
the possible inference which might be 
raised against him and hence there was 
no failure on its part to disclose the 
preliminary facts relevant to the as- 
sessment which would invite the ap- 
plicability of Section 34 (1) (a). It will 
thus be seen that according to this 
judgment, there was no obligation on 
the assessee to diclose that the partner- 
'ship agreement produced by it was 
bogus end that the entries made by it 
in its books of accounts were false. 
The assessee discharged the obligation 
which lay upon it by disclosing its 
books of account and evidence from 
which material facts could be discover- 
ed and it was for the Income-tax Offi- 
cer to decide whether, the documents 
produced by the assess¢e were genuine 
or false. Here also the respondent pro- 


duced all the hundis on the strength 


of which it had obtained loans 
from creditors as also entries in 
the books of account showing pay- 


gate and determine whether these docu- 
ments were genuine or not, The re- 
spondent could not be said to have 
failed to make a true and full disclo- 
sure of the material facts by not 
confessing before the Income-tax Offi- 
cef that the hundis and the entries in 
the books of account produced by it 
were bogus. We do not see any dis- 
tinction at all between Burlop Dealers 
case (supra) and the present one and 
the language of Section 147 (a) being 
identical with that of Section 34 (1) 
(a), the ratio of the decision in Burlop 
Dealers case (supra) must govern the 
decision of the present case. We must, 
therefore, hold that there was no fail- 
ure on the part of the respondent to 
disclose fully and truly all material 
facts mecessary for its assessment and 
the condition for the applicability of 
Section 147 (a) was not satisfied. 


5. We may also point out that though 
it was contended in the Writ Petition 
that the Income-tax Officer could have 
no reason to believe that any part of 
the income of the respondent had escap-} 
ed assessment by reason of its failur 
to make a full and true disclosure o 
material facts, the Income-tax Officer 
did not disclose in his affidavit any 
material on the basis of which it coul 











site belief. All that. the 
Officer stated in his affidavit was that 
he discovered that the transactions o 
loan against security of hundis were 
not genuine and that the credits agains 
the mames of certain persons who were 
alleged to have advanced loans were 
bogus. The Income-tax Officer merely 
stated his belief but did not set out 
any material on the basis of which he 
had arrived at such belief so that the 
Court could decide for -itself whether 
there was any material on the basis of 
which the Income-tax Officer could 
reasonably entertain such belief. We, 
are, therefore, not at all satis- 
fied on the affidavit that the In- 
come Tax Officer had reason to 
believe that a part of the income of 
the respondent had escaped assessment 
by reason of its failure to make a true 
and full disclosure of the material facts. 
The Notice under Section 147 (a) of 


the Income-tax Act for re-opening the 
assessment must in the circumstances 
be held to be void. 


1979 S. Hardip ‘Singh v. I-T. 


6. We accordingly dismiss the aD- 
peal with costs, T 
. Appeal dismissed. 


AIR 1979 SUPREME COURT 1453 
(From: Punjab & Haryana)* 
N. L. UNTWALIA, R. S. PATHAK AND 
E. S VENKATARAMIAH, JJ. 
S. Hardip Singh and another, Appel- 
lants v.. The Income-tax Officer, Amrit- 
sar and others, Respondents. 


Civil Appeal No. 2590 of 1972, D/- 
26-4-1979. 
Income-tax Act (43 of 1961), S. 179 


(as it stood prior to amendment of 1975) 
— Applicability — Completion of all 
stages of winding up of a company 
prior to coming into force of the I. f. 
Act — S. 179 does not apply — Secticn 
applies only if some stage of winding up 
occurs after commencement of I. T. 
Act. (Para 5) 


M/s. Bhagirath Das, B. P. Maheshwari 
and Suresh Sethi, Advocates, for AD- 
pellants; Mr. P. A. Francis, Sr. Adv2- 
cate (Miss A. Subhashini, Advocase 
with him), for Respondents. - 


UNTWALIA, J.:— This is an appeal 
by certificate from the Order of the 
High Court of Punjab and Haryara 
dismissing the appellants’ writ applica- 
tion in limine. Sandhu Transport Corn- 
pany (Private) Limited is a private 
limited company. The two appellants 
were its directors.! One of them was a 
Managing Director, A resolution was 
passed on the 13th November, 1961 for 
a voluntary liquidation of the company 
at the instance of its creditors. In :r2- 
spect of some years ending with tie 
assessment year 1964-65 a huge amount 
of income tax to the tune of Rupes 
1,384,319 remained due from the con- 
pany. The Income-tax Officer issued a 
notice on 7th of February 1970 agairst 
appellant No. 2 under Section 179 of 
the Income-tax Act 1961, hereinaft=r 
called the Act, to show cause why a- 
tion should mot be taken against tne 
directors of the company for realisa- 
tion of the arrears of income-tax due 
from the company. A similar notice 
was issued to appellant No. 1 on 
the 1lth of November, 1970. Both tae 


*(Civil Writ No. 773 of 1972, D/- 7-3- 
1972 (Punj and Har)). 
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appellants filed their show cause be- 
fore the Income-tax Officer mainly tak- 
ing the stand that since the company 
had gone into liquidation before the 
Act had come into force, action under 
Section 179 could not be taken 
against them. Some other points ‘were 
also taken, in the show cause filed by 
the appellants but it is not necessary 
to state them as the only point pressed 
in this Court is in relation to the juris- 
diction of the Income-tax Officer under 
Section 179 of the Act 


2. The Income-tax Officer rejected 
the appellants’ pleas by his order dated 
the 3lst December, 1970. The appel- 
lants went in revision before the Com- 
missioner of Income-tax. It was reject- 
ed on 31st January, 1972. Thereafter 
when proceedings were taken for reali- 
sation of the income-tax arrears afore- 
said against the appellants they moved 
the High Court for the” quashing of 
the proceedings and the orders under 
Section 179 of the Act. As already stat- 
ed the High Court rejected their ap- 
plication in limine, but certificate to ap- 
peal to this Court was granted only be- 
cause of the rule of valuation then 
prevalent. 


3. Section 179 of the Act as it stood 
at the relevant time reads as follows:— 


“179, Liability of directors of private 
company in liquidation — Notwith- 
standing anything contained in the 
Companies Act, 1956 (1 of 1956) when 
any private company is wound up after 
the commencement of this Act, and any 
tax assessed on the company, whether 
before or in the course of or after its 
liquidation, in respect of any income 
of any previous year cannot be recover- 
ed, then, every person who was a 
director of the private company at any 
time during the relevant previous year 
shall be jointly and severally liable for 
the payment of such tax unless he 
proves that the mon-recovery cannot be 
attributed to any gross neglect, mis- 
feasance or breach of duty on his part 
in relation to the affairs of the com- 
pany.” 

4, The: section was amended in 1975 
making it more stringent against the 
directors of a private company, but 
we are not concerned with the said 
amendment in this case. 


5. There are three stages when a 
company goes into liquidation, namely: 
(1) the commencement of the wind- 
ing up of the company; (2) the con- 
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tinuation of the proceeding or the steps 
for winding up and (3) the final wind- 
ing up and dissolution of the company. 
If all the three stages. were complete 
before the Act came into force on and 
from the Ist April, 1962, obviously 
Section 179 will not be attracted. If 
any one or more of the three stages 
happened after the commencement of 
the Act, it is manifest that Section 179 
would ..undoubtedly be attracted, But 
the difficulty presented before us by 
learned counsel for the appellants was 
because of some speciality of the facts 
of this case, the commencement of the 
winding up of the company began on a 
date which was prior-to the date of 
commencement of the Act. As it ap- 
pears from the orders of the Income- 
tax Officer and the Commissioner the 
company had not even till then been 
finally wound up and dissolved. The 
proceedings for its winding up were 
pending. The submission, therefore, is 
that in such a case Section 179 will 
not be attracted, We have no difficulty 
in rejecting this argument. In our 
opinion the section will be attracted if 
any one or more of the three events 
occurred after the commencement of 
the Act even though the first or the 
first and second events had happened 
earlier, The Section was meant also 
to net a case like the instant one where 
it was’ resolved that the private com~ 
pany should be sent to liquidation and 
nobody cared to pay the huge arrears 
of income-tax due from it. The Direc- 
tors were sought to be caught exactly 
for this purpose. When the company 
goes irto liquidation it becomes diffi- 
cult for the department to realise its 
dues from the assets of the company 
and more so when the company has 
been finally wound up amd dissolved. 
The directors, therefore, have been 
made liable to pay such dues. Section 
179 is meant to squarely cover such a 
case also and the’ appellants cannot 
escape their liability for the dues. The 
proceedings were rightly initiated 
against them for realisation of the dues. 
The High Court was perfectly justified 
in. dismissing the appellants’ writ peti- 
tion in limine. = 


6. We find no merit in this appeal 
and it is accordingly dismissed with 


costs, 
, Appeal dismissed. 


Ce a Ral i 


A LR, 


AIR 1879 SUPREME: COURT 1454 
(From: Orissa) `" 


S. MURTAZA FAZAL ALI AND A. D 
KOSHAL JJ. 


Purnia, Appellant v. State of Orissa, 
Respondent.. 

Criminal Appeal No. 323 of 1974, D/- 
22-3-1979. l 

Penal Code (45 of 1860), Ss. 302, 304 
Part I — Offence under — Held in the 
circumstances of the case offence fell 
under S.304 PartIand not under S. 303. 
(Point conceded.) (Para 2) 


FAZAL ALI, Ja In this appeal un- 
der the Supreme Court (Enlargement of 
Cri. Appellate Jurisdiction) Act, the ap- 
pellant has been convicted under S. 302 
LPC and sentenced ‘to imprisonment 
for life. The appellant was acquitted by 
the trial Court but on appeal preferred 
by the State to the High Court, the 
order of acquittal by the trial Court was 
reversed and converted into conviction 
as stated above. The facts of the case 
have ‘been fully detailed in the judgment 
of the courts below. 


2. Mr, Puri appearing in support of 
the appeal has submitted . that even on 
the findings of the trial Court no case 
under S. 302 LP.C, is made out on the 
proved facts. Mr. Mukherjee appearing 
for the respondent conceded that in the 
circumstances of the present case, the 
case squarely falls not under S. 302 
LP.C, but under S. 304 (1) and the High 
Court was not justified in convicting the 
appellant under S. 302 LP.C. After hav- 
ing gone through the judgment of the 
High Court and that of the Sessions 
Judge, we also feel that the case does 
not fall under S. 302, I.P.C. but it falls 
under S. 204 (1), LP.C. For these reasons, 
therefore, the appeal is allowed to this 
extent that the conviction of the appel- 
lant is altered from that under S. 302, 
LP.C. to one under S. 304 (1), I.P.C. and 
the sentence is reduced from life im- 


prisonment to seven years’ RI. ` 


Order accordingly. 
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AIR 1979 SUPREME COURT 1455 
(From: - Delhi) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


. Man Singh, Appellant v. Delhi Admin- 
_ istration, Respondent. , 
Criminal Appeal. No. 216 of 19%, 
D/- 6-4-1979. 


Prevention of Geen Act (2 of 
1947), S. 4 — Presumption under — R2- 
buttal. 


It is sufficient if accused offers pro- 
bable explanation or defence — Strict 
standard of proof — Not ‘necessary. 

(Para 2) 


FAZAL ALI, J.: — In this appeal by 
special ‘leave, against the judgment of 
the Delhi High Court, the appellant has 
been convicted under Ss. 5 (1) (d) and 
Ð (2) of the Prevention of Corruptien 
Act read with S, 161, I. P. C. and se, 
tenced to R. I. for one year on each 
count. The appellant was also sentenced 
to pay a fine of Rs. 100/- under S. 5 @) 
in default R. I. for one month, A deta#l-. 
ed narrative of the prosecution case has 
been given in the judgment of the High 
Court and it is not necessary for us- to 
repeat the same all over again. 


2. We have heard learned counsel: for 
the parties and have gone through the 
judgment of the High Court and the eu» 
dence on record. In our opinion, the a>- 
peal. must succeed on a short point. The 
facts leading to the recovery of a sum 
of Rs. 5/- which the appellant is said io 
have received as bribe from the corn- 
plainant is proved beyond doubt and the 
only question is as to whether or not 
the appellant gave a reasonable expla- 
nation for the recovery of the money 
from his person. According to the pros>- 
cution, the money was paid to the appel- 
lant by P.W. 2 as illegal gratificaticn 
to prevent his shop from being’ challan- 
ed. The. complainant was a Khoncka 
Wala and used to sell fruit juice. and 
other articles. -According to P. W. 2 the 
appellant demanded Rs. 5/- so as to en- 
able P. W. 2 to carry on his business 
failing which the appellant threatened 
to get him challaned. Ultimately it was 
settled that a sum of Rs. 5/- would he 
paid per week to the appellant as brike. 
` The complainant then informed the 
Vigilance Department and a raid was 
arranged and in the presence of some bf 
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Man Singh v. Delhi Admn. 


(Fazal Ali J.) [Prs. 1-2] SC 1455. 


the independent ‘witnesses, the com- 
plainant offered a sum of Rs. 5/- to the 
appellant who took the money and put 
it into his pocket. Thereafter the Vigil- 
ance Inspecor recovered the money from 
the pérson of the accused. Fingers of the 
accused were dipped in the solution of 
sodium carbonate and they became pink. 
The accused did not dispute that P. W. 2 
had paid Rs. 5/- on the day of the occur- 
rence. But his defence was that this 
amount was due from the complainant on 


account of the balance of Rs. 10/- which 


had been paid to the complainant for the 
fruit juice supplied to the appellant 
which cost Re. 1/- only. The appellant 
stated that he received Rs. 4/- and Rs. 5/- 
remained to be paid by the complainant 
and he promised to pay the same at some 
other time. The Courts below held that 
the prosecution case was proved and in 
view of the provisions of S. 4 of the Pre- 
vention of Corruption Act, a presumption 
could be drawn against the appellant 
that the money recovered from him was 
received as illegal gratification. The de- 
fence was held to be false by both the 
Courts. We have gone through the evi- 
dence and we find that there are intrinsic 
circumstances in the case which fully 
probabilise the defence of appellant and 
show that the explanation given by him 
is reasonable. To begin with the com- 
plainant himself categorically stated at 
page 6 of his evidence-that there was un- 
doubtedly a dispute between him and 
the appellant regarding the return of 
money which has been paid to the ap- 
pellant. In this connection, the witness 
stated as follows :— 


“It is. correct that about 3/4 days be- 
fore the date of incident, the accused had 
taken a glass of juice from my shop. He 
had given me a Rs. 10/- G. C. Note and I 
had returned Rs. 9/- to him then. It is 
further correct that the accused came on 


a subsequent date and told me that I had 


paid Rs. 5/- less but I told him that I 
had returned him Rs. 9/-. There was an 
altercation between us on that issue. It 
is also correct that then he threatened to 
get me challaned”. 


P W. 3 another witness who was present 


at the time when the raid was conducted, 
also admitted that at the time when the 
note was recovered, the appellant did 
explain something regarding the re- 
covery of the money before the Inspec- 
tor but he did not hear. _The witness fur- 
ther added that he could not confirm of 
deny if the accused told the Inspector 
that he bag taken back his money. It is 


1456 S.C, [Prs. 


well-settled thatinsuch cases the accus~ 
ed is not required to prove his defence 


by the strict standard of proof of re- 
asonable doubt but it is sufficient if he 
offers an explanation or defence which 
is probable and once this is done, the 
presumption under Section 4 stands re- 
butted. In the instant case, from the 
evidence referred to above, the defence 
of the appellant has been clearly proved 
under SG 3 of the Evidence Act. For 
these reasons therefore, the conviction 
as also the sentence passed on the ap- 
pellant cannot be sustained. The appeal 
is accordingly allowed and the appel- 
lant is acquitted of the charges framed 
against him. The appellant wili now be 
discharged from his bail bonds. 


Appeal allowed. 


EN 


AIR 1979 SUPREME COURT 1456 
(From: Allahabad) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Uma Shankar, Appellant v. State of 
DU P., Respondent, 


Criminal Appeal No. 168 of 1974, Di. 
22-3-1979. 

Evidence Act (iof 1872), S. 3 — Proof 
— Enmity between parties admitted — 
F. I. R. mentioning that all the three ac- 
cused shouted that deceased should be 
killed — Prosecution witness however 
attributing overt act of incitement only 
to one of the accused — Held accused 
convicted was entitled to benefit of doubt. 
Judgment of Allahabad High Court (Luc- 
know Bench) Reversed. (Para 2) 


FAZAL ALI J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Allahabad High Court (Luc- 


now Bench) by which the appellant has 


been convicted under S. 302/34 and sen- 
tenced to imprisonment for life as also 
under Section 307/34 and sentenced to 
five years’ R. I. A detailed narrative of 
the prosecution story has been given in 
the Judgment of the High Court and the 
Sessions Judge and it is not necessary 
for us to repeat it all over again. 


2. Appearing for the appellant Mr. 
Goswami has raised a short point before 
us. He submitted that the evidence 
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ALR: 


clearly shows that there was animus be- 
tween the complainant and the appel- 
lant and the appellant was falsely im- 
plicated due to enmity. It appears that in 
the FIR it was categorically stated that 
Uma Shankar along with Ram Lakhan 
and Deena Nath armed with Kanta — 
reached the place of occurrence and all 
of them said that the deceased should be 
killed. Yet this allegation has been given 
a complete go-by in the evidence of 
P. W. 1 who has attributed the overt act 
of incitement to Uma Shankar alone and 
not to the others. P. W. 1 clearly ad- 
mitted in his evidence that there was 


enmity between the parties and in that 


connection the witness deposed as fol- 


lows :— 


“The case under S. 307 was decided on 
19-4-1969 and we were acquitted. In 
that 307 I. P. C. case accused persons 
named Uma Shankar and Paikarma pre- 
sent in Court and Satti Din and Lal Be- 
hari were prosecution witnesses. Against 
all these four witnesses a case regarding 
giving of false evidence was started. 
These accused persons were inimical to 
my nephew Padum Prasad and myself”, 


It was argued by Mr. Goswami and in 
the background ofthis enmity, it appears 
that Uma Shankar has been falsely im- 
plicated. There is no reason given by the 
prosecution for the vital change of the 
act attributed to Uma Shankar when the 
case was put forward in the Court, as: 
compared to the one which was mention- 
edat the first instance in the FIR. No 
other act of participation in the crime 
has been attributed to the appellant Uma 
Shankar at all. There appears to be a 
very reasonable possibility of the ap-j 
pellant having been implicated due to 
enmity and given the assignment of in- 
citement to seek personal vendetta. In 
the circumstances, therefore, we feel] that 
the ‘appellant is entitled to the benefit of 
the doubt. For these reasons, therefore, 
the appeal is allowed, the conviction and 
sentence passed on the appellant is set 
aside and he is acquitted of the charges 
framed against him. The appellant, now, 
shall be discharged from his bail bonds. 


Appeal allowed, 
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AIR 1879 SUPREME COURT 1457 ` 
(From: Calcutta) - 

p, S. KAILASAM AND D. A. DESAI, JJ. 
Union of India, Appellant v, Prafalla 

Kumar Sanyal, Respondent, 
Civil Appeal No, 1205 of 1969, D/= 
24-10-1978, 

Arbitration Act (10 of 1940), S. 20 (4) 
` ee Expression ‘the court s make an 
order of reference to the arbitrator 
pointed by parties’ — Connotation of -=~ 
Court is not required to appoint arbi- 
trator who has not actually been ap- 
pointed but for whose appointment adie- 
quate provisions have been made = 
Feasibility of. appointing arbitrator ac- 
cording to terms of contract should be 
considered, AIR 1961 SC 1285 and AIR 
1965 Cal 404, Explained. Decision of Cal- 
cutta High Court dated 31-7-1968, Re- 
versed. ‘(Parag 4 & 5) 
Cases Referred: Chronological Paras 
AIR 1965 Cal 404 å 
AIR 1961 SC 1285 4 


KAILASAM, J. This ap peal is Dën 
ferred by special leave by the Union. of 
India against the judgment and order of 
the Calcutta High Court dated 31st July, 
L968. The Union of India called for ten- 
ders for the construction of a bridge on 
Imphal River in the State of Manipur, 
The respondent submitted his tender end 
the tender was accepted by the appel- 
lant at Manipur on 20-2-1965, On 11-3< 
65, a formal agreement was entered iato 
in writing between the parties, On hbe- 
half of the President of India, the Ere- 


Rp“ 


cutive Engineer, Hydro Electric & 
Bridges Project Division, executed 
the agreement. The deed of agree- 
ment contained and arbitration 
clause which . provided that except 
whera otherwise provided in the 


contract, all questions and disputes 
arising out of or relating to the 
contract shall be referred to the scha 
arbitration of the person appointed 5y 
the President of India with such desig- 
nation only as he may specify for Marni- 
pur Territory and if he is unwilling to 
act, to the sole arbitration of some other 
person appointed by the arbitrator.” 

2 <A dispute arose between the par- 
ties and the respondent filed a suit 
against the Union of India in the High 
Court of Calcutta under the Arbitration 
Act and prayed that the arbitration 
agreement dated Let March 1965 be filed 
and that an order of reference be made 
to the arbitrator under the terms of the 


DW/EW/E892/78/AGJ/RSK. 


ed OP DN Mine HF A e 


+ 


Union of- India v, Pratulla Kumar (Kailasam.J.)-[Prs, 1-3]. S.C. 1457 ` 


said agreement, Before the single Judga 
who took the matter at the first instance, 
the application was resisted on the ground 
that no part of the cause of action has 
arisen within the jurisdiction of the 
Calcutta High Court, Learned singlea 
Judge rejected this contention on behalf 
of the appellant herein holding that the 
averments made in paragraphs 13 to 15 
and paragraphs 18 to 21 showed that 
parts of cause of action had arisen with= 
in the jurisdiction of the Court and the 
court had jurisdiction to try any suit 
in respect of the said subject-matters 
if such suit had been filed in the Cal- 
cutta High Court, In this view, the 
court rejected the objection filed by the 
Union of India and appointed Mr, Tapash 
Banerjee, a member of the Bar, as the 
Arbitrator, Against the judgment, the 
Union of India preferred a Letters Pa- 
tent appeal, In the Letters Patent appeal, 
the Union of India did not impeach the 
conclusion and finding of the learned 
Judge that the court had jurisdiction to 
deal with the matter. But, it was sub- 
mitted on behalf of the Union of India 
that the clause 29 of the agreement pro- 
vided that any matter of dispute shall 
be referred to the sole arbitration of the 
person appointed by-the -President of 
India (with such designation only as he 
may specify for Manipur Territory) or 
if he is unwilling to act to the sole 
arbitration of some other person ap" 
pointed by the arbitrator. An arbitrator 
can be appointed only under the terms 
of the agreement, The High Court reject- 
ed this contention on the ground that the 
arbitration agreement does not mention 
any appointed arbitrator, The arbitration 
agreement states that an arbitrator has 
to be appointed by the President of 
India or if he is unwilling to act to the 
sole arbitration, some other person has 
to be appointed by the Administration. 
The High Court in appeal held that it 
was manifest that there was no arbitra- 
tor appointed in the agreement, 


3. Under Section 20 (4) of the Arbi- 
fration Act when an agreement is filed, 
the court is required to make an order 
of reference to the arbitrator appointed 
by the parties, whether in the agree- 
ment or otherwise, or where the parties 
cannot agree upon an arbitrator, to an 
arbitrator appointed by the court, The 
sub-section requires that the court shall 
make an order of reference to the arbi- 
trator appointed by the parties whether 
in the agreement or otherwise. If no 
such arbitrator had been appointed and 


t 
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when the parties cannot. agree upon an 
arbitrator, the court may proceed “to ap- 
_ point an arbitrator by itself. Thus if an 
arbitrator had been appointed -whether 
in the agreement or otherwise, the court 
shall make an order of reference to him. 
In this case, clause 29 of the agreement 
provides that. every dispute shall be ré- 
ferred to the sole arbitration of the per- 
son appointed by the President of India 
or if he is unwilling to act to the’ person 
appointed by the arbitrator, An arbi- 
trator, in fact, bas not been appointed 
by the President though the ‘provision 
has been made for such appointment. 
Construing strictly the words of sub-sec- 
tion, (4) the court is not bound to make 
an order of reference to the person that 
is to be appointed by the President of 
India or in the event of his not being 
willing to a person to be appointed by 
the administration, "for the arbitrator 
has not been appointed as contemplated 
in the sub-section. Therefore, it will not 
be obligatory on the part of the court 
to make an order of reference to the 
arbitrator that may be appointed by the 
President. If an arbitrator had not. been 
. appointed as required in the sub-section, 
the court is to find whether the ‘parties 
could agree upon an arbitrator, If tha 
parties agree, the court has to appoint 
the person agreed to as an arbitrator. If 
there: is no such agreement, the court 


will have to appoint an arbitrator of its 


choice, 


4. It was contended on behalf of the 
appellant that when the _ arbitration 
agreement contains adequate and. ` ex- 
haustive machinery for appointment of 
Arbitrators including substitutional ap- 
pointments in case the appointed Arbi~ 
trator refuses to act, it must be constru- 
ed as the arbitrator having been appoint- 


ed under sub-section (4) to. Section 20. , 


In support of this contention a decision 
of Calcutta High Court reported in AIR 
1965 Cal 404, Union of India v, HIMCO 
(India) Pvt. Ltd. was relied on, wherein 
Bachawat J. observed that the arbitra- 
tion agreement contained adequate and 
exhaustive machinery for appointment of 
arbitrators including substitutional : ap- 
. pointments in case the appointed arbi- 
trator refuses to act. The learned Judge 
observed the fact that’ the appointed 
arbitrator has not yet signified his wil- 
lingness to act as arbitrator does not de- 
bar the court from making an order of 
reference of the dispute to him. If he 
subsequently refuses. to act as the arbi- 
trator the procedure laid down in the 


A.I. R. 


arbitration agreement will prevail’ and 
will have to be followed, In support of 
this view the learned Judge relied on the 
decision of this Court in Dhanrajmal 
Govindram v. M/s. Shamji Kalidas and 
Co, reported in AIR 1961 SC 1285. This 
Court referring to the powers of the 
Court under Section 20: (4) to appoint an 
arbitrator observed that it. was. perfect- 
ly possible (in the case) if (he parties _ 
appointed the arbitrator or arbitrators, 
If the parties do not. agree; the Court 
may be required to make a decision as 
to who should be selected as an arbitra- 
tor. The Court further observed that in 


‘the case before it the parties by their 


agreement have placed the- power of 
selecting am arbitrator or arbitrators in 
the hands of. the Chairman of the Board 
of Directors, and the court can certainly 
perform the ministerial act of sending 
the agreement to him to be dealt with 
by him, The decisions do not consider 
the question whether under Section. 20(4) 
the court is bound to appoint an arbi- 
trator -who bas actually not been ` at 
pointed but for whose appointment ade~ 
quate and exhaustive machinery has been 
provided for, Taking into account the 
wording of the sub-section the court 
shall make an order of reference. to the 
arbitrator appointed by the parties we 
do ‘not feel that the sub-section required 
the court to appoint. an arbitrator who 
had not actually been appointed, but for 
whose appointment : adequate provisions 
have. been made. `: SE e 


5. In the instant‘case, as an arbitra- 
tor has not been appointed by the par- 
ties. and as the parties are .not agreed. 
upon an arbitrator the court. may pro- 
ceed. to appoint an arbitrator, but in so 
doing it is desirable that the. court 
should consider the feasibility of ap- 
pointing an. arbitrator according to the 
terms of the contract. In this case the 
respondent. in his petition has prayed for 
an appointment of an arbitrator under 
the terms of the agreement. Before us 
both the parties expresséd a desire that 
the President should be asked to appoint 
an arbitrator according to clause 29 of 
the agreement, We feel that there could 
be. no objection to. this suggestion and we 
accordingly ask the President to appoint 
an arbitrator as contemplated under 
clause. 209 within two months from to- 
day, The arbitrator so appointed will 
immediately enter on his duties and dis- 
pose- of the reference as expeditiously as 
possible. The appeal is accordingly al- 


` lowed, The President will appoint the 


H 
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arbitrator within two months from to- 
day, failing which Mr. Tapash Banerjee 
who was appointed as an arbitrator Dy 
the single Judge of the’ Calcutta High 
Court will enter upon his duties, In tne 


circumstances of the. case, ‘there will be - 


no order as to costs. 


Appeal allowed. ` 


AIR 1979 SUPREME COURT 1455 


(From: Allahabad)* 


P. N. SHINGHAL AND D A. DESAI, JJ. 

State of UD and others, Appellarts 
v. M/s. Hindustan Aluminium Corpn, 
and others, Respondents. 

And Vice-Versa. 

Civil Appeals’ Nos, 921-of 1978 and 425 
of 1979, D/- 17-4-1979. 

{A) Electricity Act (9 of 1910), S. 22, 
Sch, VI — Electricity (Supply) Act (54 


of 1948), Ss. 18 and 26 Second Proviso — . 


Obligation of State Electricity Board to 
supply electricity to consumer uneéer 
Sections 18 and 26 -— Does not arise im 
absence of averment that distribution 
mains in the area had been laid by the 
Board. 1978 All LJ (NOC) 56, Reversed. 

(Paras 20, Z1) 


(B) Electricity Act (9 of 1910), Ss. 22B | 


and 28 — U. P. Electricity (Regulation 
of Supply, Distribution, 
and Use) Order under S. 22B, D/-.19-9- 
4977, Cl. VI (a) (i), First Proviso — Pro- 


. viso is not ultra vires S. 22B: — For em- 


powering State Government to direct 
Electricity Board to effect 100 per cent 
cut im supply to industrial customer 
having its own source of generation of 
energy enabling him to get 50 per cent 
of its energy requirement, 1978 All J 
(NOC) 56, Reversed. 
` (Paras 26, 29, 31, 44) 
(C) Electricity Act (9 of 1910), S . 22B 
— U. P. Electricity (Regulation of Sep- 
ay. Distribution, Consumption and Use) 
Order, under dated 19-9-1977 — Implied 
repeal of subordinate legislation like the 
T. P.. Order — Power as to, declaration 
of does not reside in Court, (Con- 
stitution of Ke Art, 245). 
(Paras 65, &6) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1825: (1977) 2 SCR 828 33 
AIR 1972 Raj 40 26 
(1972) 2 WLR 1068: (1972) 2 All ER 285, 

Tarr v. Tarr > : 33 
ATR 1967 SC 1189: (1967) 2 SCR 364 33 


"(Writ Petn. No. 3732 of 1977, Di 27-4~ 
1978: -1978 All LJ NOC 56.) 
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State of U, P: e Hindustan Aluminium Corpn. 


1959 SCR 121 


` Consumption - 


_{Prs, 1-2] SC 1459 


1967 AC 691: (1966) 3 WLR 1141, The 
. Petition of the Eat of Antrim and 
‘Eleven others Irish Peers 67 

(1967) 1 WLR 409: (1967) 1 All ER 544, 
Birmingham and Midland Motor Omni- 
bus Co. Ltd, v. Worcestershire. County 
Council 33 

AIR 1962 SC 247: (1962) 3 SCR 313 67 

AIR 1962 SC 1406: (1963) 1 SCR 491 33 

(Canada Law Reports) 
Roncarelli v. Duplessis 45 

AIR 1954 Hyd 129: 1954 Cri LJ 1093 
(FB) 67 

(1934) 79 Law Ed 949 : 294 US 405, Nash- 
ville Chattanooga & St. Louis Rly. Vv." 
Herbert S. Walters 67 

(1923) 68 Law Ed 841: 264 US 543, 
‘Chastleton Corporation v. Sinclair 67 

(1919) 64 Law Ed 194: 251 US 146, El- 
wood Hamilton v. Kentucky Distilleries 
and Warehouse Co. 67 

1896 AC 348: 74 LT 533, Attorney Gene- 
ral for Ontario v. Attorney General 
for the Dominion 33 

1896 AC 88: 73 LT 449, Municipal Cor- 
poration of the City. of Toronto v, 
Virgo 33, 34 


Mr. M. V. Goswami, EES for Ap- 
pellant in C. A: No. 921 of 1978; Mr. S. S 
Ray, Sr. Advocate and‘ M/s: D. Gupta, 
Shiv Dayal, Sr. Advocates (M/s. N. R. 
Khaitan, U. K. Khaitan, Advocates and 
Mr. G., ‘Mitra, Advocate with them), for 
Respondents in C. A.. No. 921 of 1978 and 
for Appellant in C. A. No. 425 of 1979; 
Mr, S, N. Kacker, Solicitor General (M/s. 
G. C. Dwivedi, S. C. Bhudhwar, S. Mar- 
kendaya, K. Madan, Mohan. Reddy, Advo- 
cates with him) for UD State Electri- 
city Board (Appellant. No, d in C. A. No. 
921 of 1978). > 


. SHINGHAL, J.:— These appeals . by 
special leave arise from the judgment of 
the Allahabad High Court dated April 
27, 1978. While - Civil Appeal No. 921 of 
1978 has. been filed by the State of 
Uttar Pradesh, the U. P. State Electri- 
city Board and the Executive Engineer 
of the Rihand Power Station, hereinafter 
collectively referred to as the State, 
Civil Appeal No. 425 of 1979 has Deen 
filed by the Hindustan Aluminium Cor- 
poration Ltd., its Vice-President and 
Chief Accountant, hereinafter referred to 
as the Company. We have heard the two 
appeals together and will dispose them 
of by a common judgment. 


‘2 The: controversy relates to the sup- 
ply of electrical energy (for short 
‘energy’) for the production of alumini- 


‘um, which is the most modern of the 
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common -metals. Unlike the. other com- 
mon industrial metals like iron, -copper, 
zine and -lead, pure aluminium is not 
produced by the direct smelting "of its 
ores, The metal is now produced by the 


modern electrolytic method under thein- .. 


fluence of direct current, It.takes about 
10 kilowatt-hours of electricity to pro= 
duce a pound of aluminium, and the 
supply of cheap electric power is theres 
fore: an essential requisite or raw mates 
rial for its production, The metal has 
many advantages and uses and has gain« 
ed such importance that it is an essential 
commodity under the Essential Commo- 
dities Act and its production is one of 
the scheduled industries under the: In- 
dustries (Development and- Regulation) 
Act. While the State feels aggrieved be~ 
cause the High Court -has interfered 
with the Uttar Pradesh Electricity (e: 
gulation of Supply, Distribution, Con- 
sumption and Use) Order, 1977, dated 
September 19, 1977, hereiriafter ‘referred 
. to as the Order, which it made under 
Section 22B of the Electricity Act, 1910, 
(for short the Act), the Company’s griev~ 
ance is that the High Court has not 
granted all the reliefs which it had 
claimed in its petition under Art 226 of 
the Constitution. The Court’s record is 
much too voluminous, but it appears to 
us that the appeals can be adequately 
disposed of on the basis of the important 
averments in the lists of dates drawn up 
by counsel for the parties about which 
there is no dispute before us, 


3. When the question of establishing 
a new aluminium factory arose for con- 
sideration by the Government of India, 
it took into consideration the consent. of 
the Government of Uttar Pradesh to 
make energy available for the factory 
from the Rihand Hydro-electric Scheme 
which was expected to go into operation 
-by the end of 1960, and granted an in= 
dustrial licence to the Company on Sep 
tember -26, 1959, for the manufacture of 
20,000 metric tons of aluminium ingots 
-per year at Rihand. An agreement was 
also entered into between the State of 
Uttar Pradesh and the Company on Octo- 
ber 29, 1959 for the supply of 55 m. w. 
of power on a firm, continuous and un- 
interrupted basis at a rate of 1.997717 
paise per unit for a period of 25 years 
from tha date of commencement of the 
supply. - 

.4, The Company set up and commis- 
sioned its aluminium plant. at Renukoot 
(near Rihand Dam) with an installed 
capacity of 20. Pay metric tons per annum 
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in April 1962. It was granted a further 
licence far the expansion of its installed 
capacity by 40,000 metric tons per 
annum. As the State was unable to meet 
the extra requirement of energy, sanc< 
tion under Section 28 of the Act was 
granted to the Company, at its request, 
on November 12, 1964, to set up a gene= 
rating station at Renusagar, near Renu- 
koot, through its subsidiary the Renu~ 
sagar Power Company Ltd. It had two 
generating units of 67.5 m.w, each, The 
first unit started generating power in 
1967 and the other in 1968. The 40,000 
metric tons expansion unit was commis~< 
sioned in 1968. In the meantime- the 
Company was granted a licence in Des 
cember 1966 for effecting a further eg: 
pansion of 60,000 metric tons per annum 
in its installed capacity for the produc- 
tion of aluminium, 

5.. The Company freet of setting 
up the plant for the production of 60,000 
metric tons of-aluminium in Gujarat 
State as it was informed by the Gujarat 
State Electricity Board that it would ba 
able to meet the requirement of energy 
there at a rate of Rs. 320 per kilowatt 
per year, which was much higher than 
the rate at which it was receiving ener- 
gy from U, P. State Electricity Board 
(U.P.S.E.B.), The Govt. of U. P held 
negotiations with the Company, and it 
was decided that the Company ` would - 
produce the additional 60,000 metric 
tons of aluminium also in Uttar Pradesh, 
The Chief Secretary to the Government 
of U. P. wrote a detailed letter to: the 
Company on. November 20, 1968, in which 
the position regarding the supply of. 
energy was stated as follows,— 


“Regarding the power plant, I can sea 
no difficulty in meeting the interim re- 
quirements for 2 to 3 years from the 
U. P. State Electricity Board, nor do I 
see any difficulty in arranging for paral- 
lel running of your new power. station 
with the U. P. State Electricity Board.” 
The Company then addressed a letter to 
the State Government on September 26, 
1969 stating the position regarding the 
supply and generation of increased 
energy for the expansion of aluminium 
production as follows.— 

“5 (a) The Scheme of power supply 
for our expansion by UPSEB is inter- 
linked with the question of expansion of 
our Renusagar Power Plant and its parale 
lel operation with your system. The ap: 
plication for the expansion’ of our Hertz: 
sagar Power Plant has already been sub= 
mitted to your office, a copy of which is 


1979 


enclosed herewith for your ready refer- 
ence. The necessary permission for the 
Same is requested as early as possible. 
(b) The emergency. assistance under 
parallel operation would be required for 
about 100 m, w. and the terms and con- 


ditions for the same would have to b. 


decided simultaneously with the permis- 
sion for expansion of our Power Plant.” 


It may be mentioned that the Compan7 
was granted sanction to expand Renu 
sagar generation, by 250 m, w. 


6. .In 1972 the Company expanded its 
installed capacity for the production cf 
aluminium by 35,000 metric tons pe 
year. On its part, the U.P.S.E.B,  sanc~ 
tioned 110 m. w, additional energy under 
a phased programme to be completed by 
June 1, 1975, It was clearly stated in the 
letter of the U.P.S.E.B. dated September 
2, 1972, that the-supply would be with 
out prejudice to the power of the State 
Government to control the distribution 
and consumption of energy under Sec- 
tion 22B of the Act. Reference in tke 
letter was made to the acute shortage cf 
power because of scanty rainfall in tke 
catchment area, 


7. It so happened that additional 
energy was mot made available to tle 
Company during 1972-75 although the 
rate was substantially increased (to Pl 
paise instead of 1.997717 paise} with re- 
trospective effect from June 30, 1975, 
under the new aluminium policy of the 
Government of India. An agreement wes 
however entered into between the Com- 
pany and the U.P.S.E.B. on Nov, @® 
1976, for the supply of 85 m. w, of 
energy on a continuous basis, for a periad 
of 5 years, im supersession of the earlier 
agreements, and it was stipulated that 
it would be read and construed in all 
respects in conformity with the prov 
sions of the Act, the Electricity (Supply) 
Act, 1948, and the rules and the reg 
lations, and the amendments ` theret. 
The Company received that supply ard 
‘was even promised an additional supply 
of 35 m, w. over a phased period from 
July 1977, but did not get it. The Com- 
pany was all the same able to raise ics 


production of aluminium to 95,000 mez 


ric tons by April 7, 1977, because of the 
supply of 85 m. w. of energy. 

8. In the meantime, the State Gow- 
ernment took a decision by the end ef 
December 1976 to reconnect some 70,000 
pumping sets which had been disconnec:- 
ed for mon-payment of the electricity 
dues, That placed an additional load of 
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allowed to draw 55 m, 
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-about 400 m. w. on the grid system of 


the State, The Chairman of U.P.S.E.B, 
submitted a note on the power situation: 
which was likely to obtain from April 
to July 1977. He pointed out that there 
was acute shortage of energy and sug- 
gested the imposition of some restric- 
tions up to the end of July 1977 by when 
the demand for agriculture was expect~ 
ed to decrease and the Rihand and Mata- 
tila reservoirs would be filled up, That 
was proposed to meet the needs of agri- 
culture and related industries and to 
meet the industrial demand to the ex- 
tent possible, One of the proposals was 
for a 50 per cent cut in the demand of 
the Company and some other industrial 
units including Kanoria Chemicals and 
Industries Ltd. That note came up for 
consideration in the State Cabinet on 
April 1, 1977, and was partially approv- 
ed. The U, P, Electricity (Regulation of 
Distribution and Consumption) Order, 
1977, was therefore issued on April 7, 
1977. Under clause 6 {a) (i) of the Order, | 
the Company could draw energy only to 
the extent of 42.5 m: w. ie. 50 per cent 
of its monthly consumption; but it was 
w. for the time 
being. e ~ 


-9. Uttar Pradesh came under the Pre- 
sident’s rule on April 30, 1977, and the 
Company was allowed to draw 55 m, w. 
until further orders. It is the case of the 
State that the shortage of energy became 
more acute in the third week of May. 
The Company, in the meantime, filed its 
first: Writ Petn. (No. 1790 (c) of 1977) 
on receipt of a letter of the Executive 
Engineer (O. & Mi Rihand, that the 
power supply to the Company should be 
cut off completely with immediate effect. 
The writ petition was dismissed on May 
20, 1977, because of a subsequent letter 
by the Government requiring the U. P. 
S.E.B. to continue the supply of 42.5 me 
energy instead of 55 m. w, in accordance 
with the aforesaid Order of. April 7, 
1977. ; d 


10. The, Secretary of the Power De- 
partment of the State Government sent 
a note to the Governor on May 24, 1977, 
proposing some additional cuts in the 
supply of energy. Decision thereon was 
deferred until information was obtained 
from other States in regard to availabi- 
lity of energy to aluminium plants. A 
fresh note was thereafter. prepared for 
orders. In that note. dated May 31, 1977, 
it was stated.that there was a large gap 
between demand and. availability of 
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energy and that. was creating a serious: 


imbalance requiring load-shedding on a 
large scale, and that ‘had given rise to 
discontent in.all sectors of the economy 
and, in particular,.in the rural sector. It 
was also pointed out that overriding 
public interest, particularly the need to 
maintain food supply and the industrial 
production, required that units which 


were heavy consumers of energy should ` 


be subjected to further cut in the con- 
sumption of energy. It was particularly 
~ pointed out that: as the Company was 


` itself generating energy at Renusagar, it 


will have more than 50. per cent of 
energy even if the. Board's supply of 
42.5. m.. w. was completely withdrawn, 
and that -will service some 8,500 pump- 
ing sets. It was, all the same, stated that 
the Company would continue to : have 
60 m. w. from the U.P.S.E.B. as.standby 
supply as in the past. The Governor ap: 
proved that proposal on June 1,' 1977. A 
proviso was, inter alia; inserted. in cl. 6 
(a) Gi) of the U. P. Electricity (Regula- 
tion of Distribution and Consumption) 
Order, -1977, on June 2, 1977, according 
to which the industrial consumer which 
had its own source of generation of 
energy from which it. obtained 50 oer 
cent or more of its total SE 
would suffer a cut of 100 per cent ` 
the energy supplied by the UPSEB. 
The Company was _ accordingly given 
time to bring about the total cut, ` 

11. In the meantime, the 
filed its second ` writ petition (No. 2160 
~ (c) of ©1977) along with an application 
for stay. The High Court: admitted’ the 
writ petition, but rejected the’ applica- 
tion for stay. The Company, then moved 
this Court for special leave. The ‘Hon'ble 
Vacation. Judge ` made an observation 
that the matter may be discussed by the 
parties concerned, and the State agreed 
to give 20 m. w. of energy to = Com- 
pany for the' time being. , 


12. Fresh elections were held to’ the 
State Legislative Assembly, and the new 
Cabinet was sworn in on June 23, 1977. 
It decided to reduce the supply of energy 
to the Company to zero, in pursuance of 
the amendment dated J une 2, 1977, and 
called for a fresh note on’ the position 
regarding the generation and distribution 
of energy. The Executive Engineer,’ Ri- 
hand, accordingly asked: ‘the Comipany to 
reduce the ‘consumption to-zero. — 

13. A detailed note was: prepared by 
‘the Secretary concerned on June 28,-1977 
and it came up for consideration in the 
Cabinet on June 30, 1977, but no deci~ 


- Company ' 


— 


a 


A. I. R. 


sion was.. taken and the note was kept 
pending. It appears that the Chairman 


of the U.P.5.E.B. prepared a note on. 


August 26, 1977, in which he pointed.out 


the shortage of energy, including a sub: 


stantial fall in the generation of thermal 
energy and in the ‘import’ of energy. It 
appears that -the Minister 
made some statements.in regard to the 
generation of energy in the State and 
the position of the Company, but we 
shall refer to them later when we deal 
with the allegation. regarding: malice in 
law. It will be sufficient to say that the 
State Government. made the Order on 
September 19, 1977, called the Uttar 
Pradesh Electricity (Regulation. of Sup- 
ply, Distribution, Consumption and Use) 
Order, 1977. It has undergone some am- 
endments, but learned counsel are in 
agreement that they have no bearing on 
the controversy before us. 

14. The Company filed its third writ 
petition (No. 3732 of 1977), against the 
Order, on September 26, 1977. It was ad- 
mitted the same day and the earlier writ 
petition (No. 2160 of 1977) was dismissed 
as withdrawn. The High Court directed 
the Company to make an application 
under clause 10 of the Order, for ex- 
emption, but it was rejected on Decem- 
ber 9, 1977 when made The High Court 
ultimately heard, and decided the writ 
petition by.its impugned judgment dated 
April 27, 1978 against which these ap- 
peals by special leave have been direct- 
ed as aforesaid. This Court made an order 
on Mag 4, 1978 for the ‘supply of 20 m.w. 


of energy to the Company. as à purely 


interim arrangement. That was raised to 
35 m.w. by an order dated. August 29. 
1978, and the State is now supplying 
42.5.m.w. to the Company ‘as an interim 
arrangement, sem... 4 


15. These basic facts are not in dis- 
pute’ before us, We shall ‘examine the 
arguments of the learned counsel for the 
parties with reference to them, after 
taking into consideration the other well 


-settled” facts on which reliance has been 


placed by learned counsel, and with due 
regard to the relevant averments. of 
the parties. 

16. The High Court has recorded .a 


number of findings. We shall have oc- . 


casion to refer ‘to those of the: findings 
which have been challenged before us. 
It may be sufficient. to say: here that 


‘the’ High Court has worded: the .opera= 


tive ‘part’ ‘of its judgment as follows,— 


=: "Tn view of the aforesaid ` _ discussion 
the provisions: of the. first proviso to 


concerned | 


` 
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elause .VI (ab (i) of the Uttar Pradesh 
Electricity (Regulation of Supply, Dis- 
tribution, Consumption and Use) Order, 
1977 dated September 19, 1977 are de- 
clared ultra vires and are quashed. The 
U. P. State Electricity Board is direc-- 
ed to supply electrical. energy to tke 
petitioner in accordance with law witi- 
out taking into consideration the Gre: 
visions of the said proviso.” 

‘17. In order~to examine the findings 
of the High Court about the invalidity 
of the proviso to clause 6 (a) (i) of the 
Order, it will be convenient to examire 
the relevant findings of the High Court 
on the various points of law. 

18. The High Court has taken the 
view that it is the statutory obligaticn 
of the U. P. S. E. B. because ofthe 
obligation of a licensee under Ss. 18 ard 
26 ofthe Electricity (Supply) Act, 19=8 
to supply electrical energy. to a con- 
sumer. Reference in this connection has 
also been made to clause VI of the 
Schedule to the Act ` 


19. Clause (h) of Section 2 of the 
Act defines a “Licensee” to mean ary 
person licensed under Part II to sup- 
ply energy. Section 26 of the Act of 
1948 provides, inter alia, that, subject 
to the provisions of that Act, the Electi- 
city Board shall in respect of the whole 
State, have all the powers and ebliga- 
tions of a licensee under the Indian 
Electricity Act, 1910, and the Act f 
1948 “shall be deemed to be the licensee 
of the Board” for.purposes of the Act 
(of 1910). The first proviso to the sez- 
tion excludes the application of some 
sections, including Section 22, of the 
Act, and the second proviso states that 
the provisions of clause VI of the Sch2- 
dule to the Act shall apply to the 
Board in respect of that area ony 
where distribution mains have been laid 
by the Board and the supply of energy 
through any of them has commenced. 


20. While, therefore, the U. P. S. E. B. 
is-a licensee under the Act, it will be 
sufficient, for purpose of the contro- 
versy before us, to say that Section 22 
of the Act is not applicable to it, and 
clause VI of the Schedule is applicable 
to it subject to the restriction contain~ 
ed in the second proviso to Section 26 
of the Act of 1948. ‘So even though 
the Board is a licensee the obligation 
under Section. 22 of the Act to supply 
energy to every person within the arsa 
of its supply is not fastened on it. 

' 21. The provisions of the Schedule 
to the Act are deemed to be incorpora- 


- fore a question of fact whether 


~~ 
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ted in, and to form: part of, every 
licence granted under Part ĮI. Clause VI 
of that Schedule states that where after 
distributing mains have been laid down 
and the supply of energy through them 
has commenced, a requisition is made 
by the owner or occupier of any pre- 
mises situate within the area of supply 
requiring the licensee’ to supply energy 
for such premises, the licensee shall 
make the supply and shall continue to 
do so in accordance with the requisition-, 
But, as has been: pointed out, the second 
proviso to Section 26 of the Act of 1948 
places a’ restriction on that obligation 
for it says that the provisions of clause 
VI shall apply to the Board in respect 
of that area only “where distribution 
mains have been laid by the Board and 
the supply of energy through any of 
them has commenced.” l 


22. Clause (i) of Sec. 2 of the Act 
defines a “main” to mean any electric 
supply-line through which energy is, 
or is intended to be,’ supplied to the 
public. A “distribution main” has been 
defined by clause (e) of the same sec- 
tion to mean the portion of any main 
with which a service line is, or is in- 
tended to be, immediately connected. We 
have also gone through the definitions 
of “electric supply-line” and “service- 
line’, They leave no doubt that a “dis- 
tributing main” is different from an 
electric supply-line, fors to it a service- 
line is immediately connected. 


23. The High ‘Court has stated that 
the Company gets its supply from the 
Pipri Bus Bar, which is composed of a 
set of conductors which are made up 
of thick aluminium core steel reinforced 
cables, and has taken the view that 
the Pipri Bus Bar is a "distributing 
main” under Section 2 (ei of the Act 


` and is an electric supply-line as defined 


in Section 2 (f) so that clause VI of the 
Schedule to the Act would be fully ap- 
plicable to the Board in so far as its 
obligation. to the Company is concerned. 


24. But as has been - stated in the 
second proviso of Section. 26 of the Act 
of 1948, the provisions of clause VI of 
the Schedule to the Act could apply to 
the U. P. S. E. B. in respect of that 
area only where distribution mains had 
been “laid by the Board”. It was there- 
that 
was so, and had to be examined on the 
basis of the averments of the parties 
to that effect. It is however not dis~. 
puted before us that the Company did 


"ag 
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not plead that distributing mains had 
been laid. by the Board for supply of 
energy to the Company, or to anyone 
else, from the Pipi Sub-station, The 
State had therefore no occasion to con- 
trovert any such allegation. This has 
in fact been admitted to be so by Mr. 
Ray in his arguments, and the High 
Court went wrong in recording a find- 
ing of fact against the State without 
any basis for it in the pleadings, We 
have also gone through Section 18 of 
the Act of 1948 to which reference has 
been made in the judgment of the 
High Court, but it is also of no avail 
to the Company. The section makes a 
mention of the general duties of the 
Board, but it does not make it obliga- 
tory for it to supply energy to every 
person EES of its practical diff- 
culties, 


25. The High Court has in fact quot- 
ed extensively from its earlier judg- 
ment in Civil Miscellaneous Writ Peti- 
tion No. 618 of 1972 to which one of 
the two Judgés was a party. It is not 
disputed, however, that when an appeal 
was taken against that judgment, the 
writ petition was itself withdrawn and 
was dismissed, so that that judgment 
of the High Court may not be said to 
have subsisted thereafter, and need not 
have formed the basis of the finding 
of the High Court against the Board in 
regard to its duty to supply the energy 
asked for by the Company — the more 
_sowhen the decision on the point should 
have turned on the facts pleaded and 
established on the record, 


26. Mr, Ray for the Company has 
however invited our attention to a deci- 
sion of the Rajasthan High Court in 
firm Sadul Shahr Cotton Ginning and 
Pressing Factory v. Rajasthan State 
Electricity Board, AIR 1972 Raj 40. But 
that was a different case where it was 
not pleaded by the Electricity Board 
that clause VI of the Schedule. to the 
Act was not applicable to it as the 
distributing mains had mot been laid by 
it. The High Court therefore erred in 
taking the view in the present case that 
the Board was bound by the terms of 
clause VI of the Schedule to the Act 
to supply energy to the Company with- 
in one month of the making of the 
requisition or within such longer period 
as the Electrical Inspector may allow. 
But even if it were assumed that the 
Board was under an obligation to sup- 
ply energy to every person, the fact 
nonetheless remains that the State Gov- 


-meant ` 
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ernment had the overriding power - to. 
provide, by order made under Section 
22-B of the Act, for regulating the 
supply, distribution, consumption or use 
thereof. In fact sub-section (2) of that 
section categorically states that, with- 
out prejudice to the generality of the 
power under sub-section (1), the order 
may direct the Board not to comply 
with any contract, agreement or requisi- 
tion for the supply of energy etc. The 
High Court erred in taking a contrary 
view. 

27. It has next been argued that 
only the energy which was generated 
by the Board could be the subject-mat- 
ter of an order under Section “22-B of 
the Act and it was mot permissible for 
the State to take into account the energy 
generated by the Company for its own 
use, 


28. It may be recalled that the Com< 
pany applied for the grant of sanction 
under Section 28 (1) of the Act to gene- ` 
rate 120 mw. of energy for the addi- 
tional production of aluminium. That 
was allowed and a notification was 
issued on November 12, 1964, granting 
sanction to the Renusagar Power Com- 
pany Limited (a wholly owned subsi- 
diary of the Company) to engage in the 
business of supplying energy to the 
Company. It has two generating units 
and 135 m.w. power is being generated 
by the Renusagar Station for the exclu- ` 
sive use of the Company, and it is this 


energy for which ithasbeen arguedthat ` 


it cannot be the subject-matter of an 
order under Section 22-B. 


29. But sub-section (1) of Section 28 
of the Act in terms refers to, and deals 
with, engaging by a non-licensee, in the 
business of supplying energy to the 
“public”. It is therefore futile to con- 
tend that what was generated by the 
Renusagar Power Company was` not 
for supply to the public, but 
was the Company’s own.energy. It is 
true that that generation became, in 
the circumstances, the “captive” gene- 
ration for the use of the Company, but 
that is far from saying that, in the eye 
of law, it was not energy meant for 
supply to the public or that. it was 
not amenable to control under Section 
22-B, It must therefore be held that it 
was also liable to equitable distribution 
by an order under Section 22-B of the 
Act. 

30. The expression “energy” has 
been. defined by clause: (g) of Section 2 
of the Act as follows,— 


STS . 


“(g) “energy” means electrical energy— 
(i) ‘generated, transmitted or supp ied 
for any purpose, or 
(ii) used for any purpose except the 
transmission of a message”, 
It is therefore a pervading definition, 
and there is mo reason 
generated and supplied under Secfion 
28 of the Act should not fall within its 
sweep, 


. 31. We are mindful of the fact that 
while Section 22-B of the Act occurs 
in. Part II, the aforesaid Section 25 is 
in Part I, but that-will not really 
take the supply of energy under Sec- 
tion 28 out of the control of Secfon 
22-B. Part JI deals with “supply of 
energy” by licensee, while Part MI 
deals with “supply, transmission and 
use of energy by non-licensees”. But 
when it was thought necessary to vest 
the State Government with the power 
to give directions to licensees (unier 


Section 22-A), and to control the dis- 


tribution and consumption of ene-gy 
(under Section 22-B), it became neces- 
sary to insert Sections 22-A and 22-B 
by Act 32 of 1959. The Legislature 
therefore inserted both the sections in 
Part II which occurred earlier 


Energy”, As is obvicus, 
insertion. of Sections 22-A and 22-B 
would not have been appropriate in 
Part III, and the Legislature cannot be 
blamed if it preferred the inclusion of 
the two sections together in Part II 
rather than in the residuary Part IV. 
Moreover it is by now well settled that 
the true meaning of a provision of Jaw 
should be determined on the basis of 
what it’ provides by its clear langu- 
age, and with dueregard to the scheme 
of the law as a whole, and not merely 


“Supply of 


by the place it finds in the formation 


of its Parts or Chapters, 


32. An ancillary argument has been 
advanced that if sub-section (1) of Sec- 
tion 22-B of the Act is- read with due 
regard to sub-section (2), it will appear 
that, like sub-section (2), sub-section 
(1) is also, confined to a licensee and 
will not be applicable to the energy sup- 
plied by a ‘sanction-holder under Sec- 
tion 28. Our attention in this connec- 


tion has been invited to the use of the 


article “the” in sub-section (2) while 
stating that the order made under sub- 
section (1) may direct “the license” 
_ Rot to comply with the matters stated 
‘in clauses (i) to (iii), The argument is 


why energy. 


than: 
Part JU, amd under the broad rutric 


State of U. P. v. Hindustan Aluminium Corpn, [Prs; - 30-34]. S.C. - 1465 
untenable for two reasons. Firstly, sub- 


section (1) of Section 22-B refers to the 
State Government’s power to control 
the distribution of energy as a whole 
and not merely the energy generated 
by a licensee, and there is no rule of 
construction by which the restricted 
scope of sub-section (2), which deals 
only with the licensees, should govern 
the scope of sub-section (1) and confine 
it to licensees, Secondly, the purpose 
of sub-section (2) is to provide execp- 
tions of the nature which are peculiar 
to licenseee and are necessary to save 
them from the statutory obligations 
mentioned in the three clauses of the 
sub-section, It appears that the use 
ofthe article “the” in sub-section (2) is 
not quite appropriate, but we have no 
doubt that there is no justification for 
the argument that Sec, 22-B is appli- 
cable only to licensees and not to sanc- 
tion holder under Section 28, 

33. What Section 22-B of the Act 
authorises the State Government to do, 
is to make ‘an order providing for 
“regulating” the supply, distribution, 
consumption or use of energy, and it 
has been held by the High Court that 
the section does not confer the power 
to prohibit the supply of energy to 
any consumer, The High Court has 
gone on to hold that Parliament did 
mot confer on the State Governments 
the power to cut off supply to existing 
consumers. Mr. Ray has. supported the 
view of the High Court and has invited 
our attention to the decisions in Muni- 
cipal Corporation of the City of Toronto 
v. Virgo (1896 AC 88), Attorney-General 
for Ontario v. Attorney-General for 
the Dominion, 1896 AC 348, Birmingham 
and Midland Motor Omnibus Co. Ltd. 
v. Worcestershire County Council, (1967) 
1 WLR 409, Tarr v. Tarr (1972) 2 WLR 
1068, Automobile Transport (Rajasthan) 
Ltd. v. State of Rajasthan, (1963) 1 SCR 
491: (AIR 1962 SC 1406} and State of 
Mysore v. H. Sanjeeviah, (1967) 2 SCR 
361: (AIR 1967 SC 1189. As against 
that the learned Solicitor General has 
placed reliance om the view taken in 
Fatehchand Himmatlal v. State of 
Maharashtra, (1977) 2 SCR 828 at p. 851 
(AIR 1977 SC 1825 at p. 1841) that 
‘regulation’, if the situation is necessi- 
oe may reach the limit of prohibi- 
tion. 


34. It appears that a distinction be- 
tween ‘regulation’ and ‘restriction’ ` or 
‘prohibition’ has always been drawn, 
ever since Municipal Corporation. of' the 


I 
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City of Toronto v. Virgo, 1896 AC 88. 
“Regulation’.. promotes -the freedom. ` op 
the facility which is required to be 


regulated in the interest.of all concern- - 


ed; whereas ‘prohibition’ - obstructs or 


shuts off or denies it to those to whom . 


it is applied. The Oxford English Dic- 
tionary does not 
include. prohibition so .that .if, it had 
been the intention to prohibit the sup- 
ply, distribution, © consumption or use 
of energy, the Legislature would not 
have contended itself with ‘the use of 
‘the word “regulating” -. without using 
the word “prohibiting” or some’ such 
word, to bring out that effect,- 


35. But where the High Court went 
wrong was in thinking that the Order 
_ had the effect ‘of prohibiting the supply 

_of energy to the Company, which was 

"an “existing ` consumer’, The proviso 
to clause 6 (a) (i) of the. Order to 
which . exception has been taken, states 
as follows, — 


“Provided that keie: any such in- 
dustrial consumer has his own source of 
generation of energy which alone en- 
ables him to obtain 50 per cent or more 
of bis total consumption, then a cut of 
‘100 per cent in the enérgy supplied by 
the Uttar Pradesh State - Electricity 
-~ Board shall be exercised.” 


What has therefore been ordered is no 
- more than a cut of 50 per cent in the 
monthly consumption of electricity. and 
not a total ` prohibition of consumption 
of energy. That is a step in the direc- 
tion or regulating. the consumption of 
energy as far as it does, and it is over- 
ridden with the further regulation con- 
tained in the proviso in the case of an 
industrial consumer having its. own 
source of generation of energy “which 
- alone” enabled him to obtain 50 per 
cent or more of his total consumption 
so as to ensure even to him a 
consumption of 50 per cent of energy 


and not a total prohibition. The proviso ` 


therefore operates in a special or partis 
cular field and for a particular purpose 
where it is considered necessary for 
regulating the supply etc. of the energy 
in the interest of the other consumers, 
for Section 22-B is meant to maintain 
the supply and secure. the equitable 
distribution of energy to all concerned. 
We are constrained to say that the High 


`. Court did not properly BEER this 


aspect of the matter, y 


36. The High Court has gone on to 


hold that-no power was vested in the 


define “regulate” to 


AIR. 
State Government undér Section 22-B 
of the „Act to issue an order that cer- 
tain preferences will be followed in sup- 
plying energy. The High Court has, 
found it established that after power 
supply was totally “disconnected” by 
the. . Board to the Company “power 
supply connections were - given | to. the 
agricultura] sector and agro-based indu- 
stries.” This appears to be the High 
Court’s finding in regard to the argu- 
ment that- the order was bad as it was 


“not permissible to adjust the priorities 
br an. order under Section 22-B, Learn-. 


ed counsel for-the Company have argu- 
ed that the only permissible preference 
was that under Section 22-A in favour 
of an establishment mentioned in it 
and that the preference shown to im-. 
dividual consumers was illegal, 

37. Now so far as clause’ 6 (a) (i) 
of the Order is concerned, it does not 
by itself, provide for’any preferences 
or priorities, beyond’ excluding “‘ferti- 
lizers” ‘from the cut of 50 per cent on 
all ` large and heavy industrial power 
consumers receiving power at 33 k v 


and more, Clause 7 of the Order deals | 


with’. ‘“exemptions”, and “fertilizers 
manufacturing establishments” _ have 
been included (here amongst the eon- 
sumers to whom the cut ‘referred to in 
clause 6 of the Order’ shall not be ap- 
plicable.: It has not been argued- bè- 
fore us that it was not permissible for 
the State Government to -provide | for 
exemptions in an order under Section 
22-B, and we have not been referred to 
any ‘such data or material on the basis 
of which it ‘may be possible to exa- 
mine whether the exemptions in ques- 
tion were im derogation of the concept: 
of “maintaining and securing the equi- 
table distribution of energy” under Sec- 
tion . 22-B, 


38. It may be that the State Governs’ 
ment was of the opinion that supply of 
energy to the agricultural sector and 
agro-based industries was more neces< 
sary and would benefit the State more 
substantially than the supply made to 
heavy. industrial consumers, but. merely 
because any such perference has been 
entertained by the State ‘Government, 
it cannot be said that it necessarily runs 
counter to the ‘concept of equitable dis- 
tribution ‘of energy stated im Section- 
22-B. In fact counsel for the Company 
have repeatedly urged before us that 
the cut of 50 per cent referred to in 
Clause 6 {a) (i) was meant to deprive 
only a few consumers of energy, and 
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that the cut. of 100: per cent. under the 
proviso operated exclusively against the 
Company.’ And it has to. be appreciat- 
ed that clause 6 (a). (i) deals only with 
large and- heavy industrial power . con- 
sumers. receiving power at 33 k v and 
above, and it is hardly .permissible for 
such a heavy consumer as the Company 
to complaim of any preference that may 
have been shown to small consumers in 
the field of agriculture, or agro-besed 
or other small industries. The fact re- 
mains that large and heavy industrial 
consumers of the category mentioned 
in clause 6 (a) (i) are a class by thəm- 
selves and it is hardly permissible . for 
them to complain that the small pre- 
ference shown to agriculturists in sup- 
plying energy for their water pumps or 
tube-well, or in energising State tube- 
wells supplying water to them, or the 
supply of energy to small scale in- 
dustries has really created a privileged 
class of consumers or brought nto 
existence any such concept of prio- 
rities as to run counter to deleat 
the objective of bringing about. the 


equitable distribution of energy by 
an order under Section. 22-B. No 
glaring instance of any preference 
has been brought to. our notice 


so as to raise in us a desire to examine 
‘ the question whether it was necessary 
or proper for the State Governmert to 
provide guidelines for the small pre- 
ferences shown by it to the aforesaid 
consumers. In fact it has been admit- 
ted in the - written arguments which 
have been filed and received in Court 
that in the present case, the Company 
is “not sure as to what exactly has 
happened.” In such a situation, we. are 
-not persuaded that the High Court had 
any real justification for recording an 
adverse finding against the State -on the 
question of the so-called. preferences. of 
priorities, Learned, counsel for (be Com- 
‘pany were not able to refer. us to any. 
plea in. the writ petition about. illegal 


priorities or preferences. Nor could they - 


refer to a plea that any preference or 
priority shown -by the State was the 
very antithesis of. the concept of equi- 
table distribution which, for the pur- 
pose of maintaining the ‘supply of 
energy, 
Order. If any suth plea had been taken, 
ít. would have been permissible’ for the 


State to- take ang defence that may 
have been open to them. But merely 
because the word preference or priority 
has. been. used by. the State for. the. pur- 
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was the very object of the. 
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pose of comparing : the grantees ` of 
energy in preference to the Company, 
or as a matter of priority: over the 
consumption of energy bya giant con- 
sumer like the Company, it will not be 
fair and reasonable for us to hold that 
the State has established a class of 
privileged consumers, and to set aside 
the grant of energy’ to them in their 
absence and without examining the 
facts and circumstances of their respec~. 
tive cases, The purpose of the Order 
is to maintain the supply of energy and 
to secure its equitable distribution. One 
such method was. to conserve energy by 
virtue of the provisions of clause 6 (a) 
(i). If that has been done according 
tolaw; and ifthe resultant saving of 
energy is frittered away by showing 
unlawful preferences or creating Git: . 
lawful priorities by other orders of an 
administrative nature, there is nothing 
to prevent the aggrieved party, includ- 
ing the Company, from challenging it ` 
according to the law, in. an appropriate 
proceeding, if so advised. But any such 
grievance cannot "De examined in thesa 
proceedings for the Order has the avow- 
ed object of bringing about equitable 
distribution of the conserved energy in 
an honest and forthright manner and 
there in nothing on the Record for ‘ Vë 
to hold otherwise. 


' 39. It has next been argued that the 
validity of the Order, which is by way’ 
of a piece of subordinate legislation, is 
open to judical. scrutiny and that the 
subjective satisfaction of the State Gov- 
ernment in making it is open to chal- 
lenge in a court of law, , 


40. Tt ‘will be enough for us SC say 
that subordinate legislation is by. now 
a ~.well-recognised . form of legislation 
for practical. reasons, The modern 
administrative machinery is quite com- 
plex and it is often found difficult fo 
pass complicated legislative measures 
through the full parliamentary proce- 
dure and on a permanent or durable 
basis. Even a carefully drafted Act 
may not work well in actual practice. 
It may also be that the exact means of | 
achieving the object. of an. Act may not 
be adequately comprehended all at 
once, and it may. be useful to provide 
for some elasticity in the actual work- 
ing of a law. . That can best be done 
by leaving some of the details to sub- 
ordinate ‘legislation. That is why some 
legislative -powers are delegated to ex- 
ecutive authorities, subject of course fo 


es 
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the purpose. ‘and the ‘scheme of the 
parent. Act, the constant vigil of the 


Parliament or. the State Legislature, and . 


the judicial control, These are reliable 
safeguards and with their easy avail- 
ability, it is no surprise that subordi- 
aate legislation is now so voluminous 
shat it may well be said to hava 
dwarfed the parent, 


A, The grounds of challenging the 
validity of subordinate legislation are 
well known, The challenge may be on 
the ground that the power tomake the 
law could not have been exercised `n 
the circumstances which were prevail- 
ing at the time when it was made; 
or that a condition precedent to the 
making cf the legislation did not exist, 
or that the authority which made the 
order was not competent to do so, or 
shat the order was not made ac- 
cording to the procedure. prescribed 
by law, or that its provisions were out- 
side the scope of the eriabling power in 
the parent Act or were otherwise viola- 
live of its provisions or of any other 
existing statute. As it happens, none of 
these grounds or circumstances has been 
shown to exist in the present case, The 
High Court has taken the view: that the 
Company was unable to establish as a 
fact that there was no shortage in the 
generation of energy at the time when 
the Order was made under Section 22B, 
It is. nobody’s case that the State Gov- 
arnment. was not competent to make the 
Order, or that it did not comply with 
any procedural requirement of the Act 
in making the Order, or that its provi- 
sions (or any of them) are outside thé 
scope of the enabling power or are vio- 
lative of the provisions of . any other 
law. We have examined some of the 
points of law on which the High Court 
has found some provisions of the Order 
to be invalid, and we have given our 
reasons: for taking a different view, ‘Wa 
have no doubt that the State Govern- 


‘ment formed its opinion about the neces~ 


sity and expediency of making the Order 
for the purpose of maintaining the sup- 
ply and securing the equitable distribu- 
tion of energy at a time when that was 
called for, and this Court cannot sit as 


A. court of appeal to examine any and 


every argument in an attempt to show 
that the opinion of the State Government 
was vitiated for one fanciful reason or 


the other, It-has to be appreciated that 
the question whether the reasons which 
Jed to the making of the Order were 


t 


the U.P.S.E.B. as the cut in its 
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sufficient, was. essentially. for the State | 
Government ‘to consider.. ; 


42. The validity of the Order - has: 
been challenged on the ground that it 
suffers from the vice of malice in law. . 
But that is a pont by itself and we shall 
examine it separately. ` 


43. It will thus appear that the above 
arguments which have been advanced 
against the validity of clause 6 (a) (i) of 
the Order are not justified. The whole 
of the clause reads as follows,—- 

“6 (a) (i). In respect of electrical ‘energy 
consumed by all large and heavy power 
industrial consumers receiving power ať 
33 k v and above, excepting fertilizers, 
from the U. P. State Electricity Board 
a cut of 50 per cent in their monthly 
consumption of electricity both in re- 
spect of energy and demand shall be 
exercised: 


Provided that where any such indus= 
trial consumer has his own source of 
generation ofenergy which alone enables 
him to obtain 50 per cent or more of his 
total consumption, then a cut of 100 per 
cent in the energy supplied by the Uttar 
Pradesh State RE Board shall be 
exercised.” 


It thus deals with the: consnmspuen: of 
energy by all (excepting fertilizers) large 
and heavy industrial power consumers -` 
receiving power. from the U.P.S.E.B.. at 
33 k v and above. It imposes a cut of 50 
per’ cent in their monthly consumption 
of energy. Then it adds the provision 
that where such an industrial consumer 
has his own source for the generation of 
‘energy which by itself gives him 50 per 
cent or more of his total consumption of 
energy (provided for in the main clause), 
then it will not receive any energy from 
supply 
will then be 100 per cent. The clause 
therefore subserves the purpose of Sec- 
tion 22B for, in a period of scarcity of 
insufficiency of the supply, it will _ have 
the effect of regulating the same 
thereby securing the equitable distribu- 
tion thereof. 


44. It is true that although the Order . 
has. been made on the ground that the 
State Government is of opinion that it, 
is necessary and expedient. for main- 
taining the supply and securing the 
equitable distribution of electrical energy, 
to provide for regulating the supply, 
distribution, consumption and use there= 


. of, and hag been called the. Uttar Pra- 


desh Electricity (Regulation of Supply, 
Distribution, ‘Consumption...and . Use} 


1979. 


Order, 1977, it does mot deal ‘with all, 
Ehose matters in details, In fact it may 
well be said to be an order relatng 
essentially to compulsory cut in the cen- 
sumption of energy. But that cannot de- 
tract from the basic fact that the Order 
has the sanction of Section 22B of che 
Act and subserves the main purpose 
thereof, even though there may be justi- 
fication for the criticism that it does mot 
go far enough in its regulative enterprisé 
in the expansive field set out ‘for it in 
the preamble. At any rate, it cannot bé 
said to be beyond the scope and the 
ambit of that section, and its validity is 
not really open to challenge as a piece 
of subordinate legislation. 


45. It has however been strenuously 
argued on behalf of the Company Cat 
the Order should be struck down on be 
ground of malice in law on the part of 
the State Government. That oo doubt is 
another aspect of the doctrine of ultra 
vires, for en offending Act can be’ cen- 
demned simply for the reason that it is 
unauthorised. Bad faith has often been 
treated as interchangeable with unr=a- 
sonableness and taking a decision on ex- 
traneous considerations, In that sense, it 
is not really a distinct ground of invali- 
dity. It is well settled that if a discre- 
tionary power has been exercised for an 
‘unauthorised purpose’, that . is enough 
to invite the Court’s review, for as nas 
been said quite widely but properly by 
Rand J. in Roncarelli v. Duplessis, 1959 
SCR 121 at p. 141 (Canada Law Re- 
ports), malice is ‘acting for a reason and 
purpose knowingly foreign to the ad- 
ministration.’ But the question is wie- 
ther this has been proved to be so in she 
present acse, 


_ 46. Mr. Ray has argued on behalf of 
the Company that the Order is mala fide, 
and has been made in the  colouradle 
execise of the power under Section £2B 
of the Act simply to compel the Company 
to agree to the payment of a higher rate 
for the supply of energy to it, He Aas 
tried to establish his argument on zhe 
basis of the statement of the Chief Sec- 
retary of the State Government dated 
July 8, 1977 and some statements of "he 
Minister concerned. We shall examine 
them separately. ` 


47. What the Chief Secretary said in 
, his press statement dated July 8, 1£77, 
was that the State Government had re- 
duced the supply of power to the Con- 
pany from 85 m w to 10.m w and tnat 
it had been decided to almost double the 


` and 
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rate for the supply of the power which 
was being given tothe Company. It will 
be remembered that by virtue of the 
amendment which was made to the U. P. 
Electricity (Regulation of Distribution 
and Consumption) Order on June 2, 1977, 
the Company was required to reduce its 
consumption of the Board’s energy to 
zero, but it was, nonetheless, allowed to 
draw 30 m w for some time. That led to 
further directions for the reduction of 
consumption, and ultimately an order 
was made on June 29, 1977 for discon- 
necting the supply. A representative of 
the Company met the Minister concern- 
ed and explained the Company’s dificul- 
ties. He asked for ‘permission to draw at 
least 10 m w to keep the pots warm. 
The Minister agreed to that request, but 
only against the standby agreement for 
the demand of 60 m w. A letter to that 
effect was sent to the Company on June 
30, 1977. As under the standby agree- 
ment, energy was to be supplied at the 
rate of 24 paise per unit, instead of 11 
paise, the Chief Secretary merely stated 
the factual position on July 8, 1977. At 
any rate there is nothing to show that 
the plea of scarcity of energy was mere- 
ly a ruse to charge a higher rate from 
the Company. 


48. Mr. Ray has invited our attention 
to the statements of the Minister con- 
cerned dated July 18, 1977, July 28, 1977, 
September 14, 1977, August 29, 1978 and 
his reply to the Company dated Octo- 
ber 18, 1978, to show that the State Gov- 
ernment was not satisfied with the con- 
tractual rate for the supply of energy 
as it was below the cost of generation, 
wanted to review and re 
scind the agreement altogether. 


We have gone through the record of the 
proceedings of the Legislative Assembly 
and we find that what the Minister said 
there was essentially correct that 10 m w 
energy was being supplied to the Com- 
pany under the standby agreement, It 
was in that context that the Minister 
informed the Assembly that the charges 
for the said standby supply came to 26- 
28 paise per unit, The learned Solicitor 
General has taken us through the rele- 
vant record to show. that the Minister 
did not really want to harm the Com~ 
pany unnecessarily, and if he stated fur- 
ther that he was never approached per- 
sonally by the Company, or in a proper 
manner, or that the relief to the Com- 
pany would be considered depending on 
how it contacted him for that purpose, 
the Minister simply wanted to state the 
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facts and to convey his 
against .the attempt Io, influence him 
politically, or through any Minister of 
the Central Government. 


49. The State has in fact filed a ee . 


with its . supplementary counter- 
affidavit about the®supply of energy to 
the Company. from February 1973 to 


April 7, 1977. It shows that. during the- 


period February 1973 to August 7, 1975 
the Company received energy from 27.50 
m w to 1.25-m w. It was only after the 
declaration of emergency on June 26, 
1975 that the Company received some 55 
m w of energy, and then a fresh agree- 
ment was made soon after on November 
30, 1976 to supply 85 m w of energy. 
But even before that date, for a suffici- 
ently . long period, the Company got far 
more energy than what it was entitled 
to, We are therefore not satisfied that the 
Company has been able to establish ma- 
lice in law merely because of what the 
Chief Secretary or the Minister stated 
here and there, It may well be that the 
new State Government was dissatisfied 
with the new agreement which had been 


entered into at the instance of the poli- 


tical party which was then in power, 
but it cannot be said that the new. Min- 
ister’s desire to examine the . validity or 
propriety of that agreement arose out of 
any extraneous. or improper considera- 
tion so as to amount to malice in law. 


59. Our attention has also been in- 
vited in this: connection to certain. state- 
ments ön behalf of the State Government 
and the Board that energy was available 
in abundance, and it has been urged that 


even so the Company -was denied its sup- 


ply in spite of the.agreements and ‘the 
' assurances of the State. Government o 
the contrary. That is a point relating to 
the contractual rights of the Company 
and we shall come to it in a while. 


51, Then it has been argued that even 
though the State Government professed 
in its affidavit that fhe cut in the con- 
sumption of energy by the Company 
could not be restored bécause of the de- 
sire to provide more energy for agricul- 
tural purposes, that was not really so 
and Dat any such attempt was in the 
nature of an extraneous consideration 
which vitiated the implementation of the 
Order. Reference in this conmection has 


been made to the Company's averments: 


in the supplementary affidavit that the 
‘load on account of, agriculture- and ‘irri- 
gation had declined, and there was in 
fact no diversion of energy fo agricul- 


_ 


resentment. 


‘into consideration while 
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ture. In order to examine the point, we 
directed the State to prepare a state= 
ment’ for the entire. period from Jan. 
1977 ‘to Dec. 1978. The Order was. made 
on September 19, 1977, and ` the state- 
ment shows: that consumption of energy. 
for agricultural and irrigation purposes 
increased appreciably thereafter, and. 
there is no justification for. the argument 
to the contrary. 


52. Another ‘extraneous’ factor which 
is said to have been taken into conside- 
ration. by the State Government in mak- ` 
ing the Order is said to be its view that 
the major portion of the aluminium’ pro- 
duced by the Company was being con= 
sumed: outside the State. A similar ob- 
jection. was raised before the High Court 
onthe basis ofan averment inthe coun- 
ter-affidavit of the State. The High Court 
has, however, recorded the finding. that 
it would be ‘unsafe’ to -uphold that- con~ 
tention, and we see no reason to take a 
different view. 


53. The other factors to.which refer= 
ence has been made as extraneous fac- 
tors. which vitiated the Order are said 
to be consideration of the facts that the 
Company had failed to expand its gene- 
rating capacity, the financial loss suffer- 
ed by the U.P.S.E.B. and the non-pay= 
ment of the coal surcharge by the Com- 
pany. But there is nothing on the re- 
cord to show that these factors: were 
taken into consideration at. the time -~ of 
making the Order. It may be that those 
or somewhat similar facts were- men- 
tioned at one time or the other in an- 
swer to the complaint of the’ Company, 
or in justification of what the State Gov- 
ernment had done,’ by way: of defence, 
but that, cannot justify the argument 


that they formed the basis for the mak- 


ing. of the Order. 


54. It has” R been argued that while 
making the Order the State Government 
failed to take into consideration the facts 
that the production of aluminium was 
of considerable importance to’ the na- ` 
tional, economy and that the Board was 
capable of generating more energy but 
was mot doing so. Reference. has also 
been. made to the new aluminium policy 
which the Central Government announc-' 
ed on July 15, 1975, and to the benefits 
which the U.P.S.E.B. was deriving from 
the aluminium products manufactured. 


by the Company. But the argument is 


untenable because there is nothing fe 
show that these. factors were not taken 
making the. 


m= 


enough to say that although the 


1979 


Order, and an inference ‘that they were. 


ignored cannot be drawn against the 
State merely because the Company was 
mot permitted to consume all the enerzy 
it wanted and there was a fall in tne 
production- of aluminium because of the 
restriction imposed by the Order. It may 
be that the U.P.S.E.B. was capable 
generating more energy, or that it was 
not running efficiently and had not suc- 
ceeded in reaching its target of ideal 
generation, But here again it will be 
Hizh 
Court arrived at the conclusion that the 

ompany deserved the writ which it 
granted, it did not find it possible to hcld 
that the U.P.S.E.B. had deliberately un- 
der utilised its generation capacity. That 
is a finding of fact which does not call 
for interference by us. 


55. There is thus no justification tor 
the argument that there was malice in 
law on the part of the State Government 
in making the Order. It may be that the 
State gave an impression, after the Orcer 
had been made, that it had some spec-a- 
cular effect on the fortune of the Com- 
pany, or that it had brought about such 


of: 
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also been invited to the’ new connections. 
which: were given by the U.P.S.E.B. to 
the other consumers while denying the 


contractual: supply of -. energy to the 
` Company. 
57. It cannot be doubted- that only 


efficiency as to ensure supply of energy - 


to new entrepreneurs. It may also be 
that in-doing so the State’ over-stated its 
resources of energy in order to open up 
a State which had not been able to deve- 
lop its industrial resources satisfactorily, 
but what has to be examined in such 
cases is the true and the dominant pur- 
pose behind the Order. And as long as 
the dominant motive is proper and rea- 
sonable, and is not sullied by a mere 
pretext, the Order based on it will be 


valid when it is well within. the true’ 


scope and policy of the Act and is an 
honest attempt to deal with the sitta- 
tion for which the power to make the 
Order had been granted by the Act. 


56. It has however been further art: 
ed by Mr. Ray that the Order is invadid 
as it does not subserve the purpose of 
Section 22B of the Act inasmuch as it 
does not secure the ‘equitable’ distribu- 
tion’ of energy. Reference has been mede 
to Jowitts Dictionary of English Lew, 
where ‘equitable’ has been stated to mean 
‘that which is fair’, and to Corpus Juris 
Secundum to show that equitable is that 
which is done ‘fairly, justly and impar- 
tially.’ Our attention has been invited to 
the facts and circumstances which ed 
to the. establishment of the Company in 


‘the State of Uttar Pradesh and the agree- 


ment with and the assurances which were 
given to the Comapny. Our attention has 


that distribution can be said to be ‘equit- 
able’ which is ‘just and right under all 
the circumstances of the particular case’ 
(The Century Dictionary). It will bere: 
membered that the High Court has re- 
corded a finding that there was shortage 
in the generation of energy when the 
Order was made. A great deal of statis- 
tical data has been laid before us amd 
Mr. Gupta has tried to make full use of 
it on behalf of the Company. But the 
fact remains that the demand for energy 
was far in excess of the supply from all 
the sources available to the U.P.S.E.B. 
It has also been well established that a 
situation had arisen when it became ne- 
cessary to obtain an order from the State 
Government about the course of action 
to be adopted by the Board. Self-con- 
tained notes were therefore drawn up in 
March 1977, and on May 24, 1977, June 
28, 1977 and August 26, 1977. We have 
gone through the notes and they are 
quite detailed’ and objective. We have 
made a mention ofthe developments 
which took place because of those notes, 
including the making of the Order, We 
have no doubt that it was made because 
a situation had arisen when regulation of 
the supply, distribution, consumption 
and use of energy had become necessary, 
and the Order was a genuine attempt to 
secure equitable distribution of energy. 
It is true that the Company was the 
worst sufferer under clause 6 (a) (i) of 
the Order, but then it was also the 
greatest. consumer, l 


58. The basis for the making of thë 
Order was the necessity or expediency 
for maintaining the supply and securing ` 
the equitable distributidn of energy by 
means of an order providing for the re- 
gulation of the supply, distribution, con- 
sumption and use of energy. It has been 
argued by Mr. Ray that as power was 
supplied’ indiscriminately to mew con- 
sumers after imposing a cut on the Com- 
pany’s consumption of energy, the issue 
of the Order.was really a colourable ex- 
ercise of the State Government’s power. 
under Section 22B of the Act. Our at- 
tention in this connection has been "Dr: 
vited to the averments in the affidavits 
which have been filed on behalf of the 
Company and to a ist of new connec- 


ow 
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_ fions filed as Annexure D to the -supple~ 
mentary rejoinder affidavit of Suresh 
Chandra, Special Officer of the Company. 
_ Reference has also been made to a list 
of new connections filed in the High 
Court on March 6, 1978. Learned Solici- 
tor General has however pointed - out 

that even if all the new connections were 
~ fo become effective. within a period of 
two years, their incidence would be no 
more than 4 per cent of the total con- 
nected load as the real impact on the 
system would merely be an additional 
foad of only 18 m w. It has also been 
pointed out that while there was an in- 
crease of 9 per cent in the installed 
capacity of the U.P.S.E.B. for the gene- 
ration of enérgy, the increase in the con- 
nected load was not more than 2 per 
cent. We have been informed that . the 
percentage increase in the connected 
load had declined from 10 in 1974-75 to 
2 in 1977-78, which showed that great 
care was being taken in incurring extra 
liability. The State has also filed a list of 
those applicants to whom new connec- 
tions were sanctioned, but were not ac- 
tually released, making a total of some 
23 m Ww. 


59. It has been urged on behalf of 
the Company that the Board had delibe- 
rately reduced its thermal generation. It 
has been pointed out that while there 
was a substantial increase in hydro-elec- 
trical generation, the performance in the 
thermal field was highly unsatisfactory. 
The State has supplied the necessary 
information which shows that the fall in 
thermal generation was due to the initial 
troubles of mew plants, the poor per- 
formance of the plants, and the break- 
down at Harduaganj. We have been in-~ 
formed that the performance of the U. P. 
S.E.B. was better than the Boards in the 
other States. We have also. been told 
that the proposition that there was deli- 
berate under-capacity operation of ther- 
mal machines is technically unsound be- 
cause of the operating constraints in run- 
ning the large thermal machines at 
loads lower than the rated capacity. We 
have made a reference to the finding of 
the High Court against the Company in 
this respect, S 

60. Another aspect of the controversy 
before us relates to the contractual liabi- 
lity of the State to supply the energy 
which it had assured to the Company. 
It has been pointed out that under the 
agreement dated October 29, 1959, the 
State was bound to supply 55 m w of 
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energy up to 1967 and then an agree- 
ment was entered into on November 30, 
1976, to supply additional 30 m. w. mak- 


`ing a total of 85 m.w. for a period of 5 


years, It has therefore been argued that 
instead of fulfilling its obligation under 
the agreements and the other assurances _ 
which were given by the State from time 
to time, the State took resort to the pro- 
visions of Section 22B to get out of its 
obligation and the making of the impugn- 
ed Order was really a colourable exercise 
of that statutory power, 


61. We find from the counter-affida- 
vit of the State (October, 1977) that, as 
would appear from the Chief Secretary’s 
letter dated November 20, 1968, what 
the State Government had assured ths 
Company was to meet the interim re- 
quirement of the Company for 2 or 3 
years from the U.P.S.E.B, and to facili- 
tate the parallel running of the Com= 
pany’s new power station, in addition to 
the station which had been set up at 
Renusagar. It is also not without signifi- 
cance that the State was not a party to 
the agreement dated November 30, 1976, 
for the supply of additional 30 m. o, 
because that agreement was made be~ 
tween the Company and the U.P.S.E.B. 
It was in fact expressly stated in that 
agreement that it would be subject to 
the provisions of the Electricity Acts of 
1910 and 1948 and the rules and regula 
tions, including the amendments thereto. 
Care was also taken to provide that the 
U.P.S.E.B, shall not be responsible for 
damages or diminutions in the supply of 
energy according to the orders ‘issued by 
the State Government, A similar provi- 
sion was made in the earlier agreemen® 
of 1959. Reference was in fact specifical= 
ly made in the Board’s letter to the Coms 
pany dated September 2, 1972, to the 
State Government’s power to “control 
the distribution and consumption of 
energy under Sec. 22B of the Indian 


‘Electricity Act, 1910.” 


62. We have made a reference to the 
manner and the stages in which the State 
Government took decisions for the re< 
strictions to be imposed on the con- 
sumption: of energy with due regard to 
the detailed factual motes which were 
submitted for its orders on account of 
the acute shortage of energy in the State, 
Decisions in the matter were taken by 
the different State Governments, includa 
ing the Governor’s Advisors, and it can- 
not be said that the cuts were imposed 
suddenly, or without due regard to the 
Company’s - difficulties in reducing its 
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consumption of energy in the mannar 
directed by the Order, We are therefore 
~ unable to take the view that the State 
wantonly disregarded its contractual o2- 
ligations to the Company. But even if 
the Company had some cause of grieyv- 
ance on that account, that may well be 
said to be unavoidable, in the situation 
which had arisen when the Order was 
made on September 19, 1977. It has "o 
be appreciated that sub-section (2) / f 
Section 22B of the Act specifically pr2- 
vided that it was permissible for the 
_ State Government to direct by the Ord2r 
that the U.P.S.E.B. shall not compy 
with the provisions, inter alia, of ary 
contract made by it. A direction to that 
effect was expressly made in clause <1 
of the Order, and it is not permissib_e 
for the Company to complain on that 
account. 


63. It is not disputed that the con- 
sumers which were hit by the provisiors 
of clause 6 (a) (i) of the Order were tke 
Company, the Kanoria Chemicals and 
Industries Ltd., the Indian Railways, the 
Indian Explosives Ltd., and the Fert: 
liser Corporation of India, The last three 
of these have been exempted from tke 
rigour of the Order. As regards the Ke- 
noria Chemicals and Industries Ltd., tke 
State has stated in its reply that it wes 


manufacturing Benzene Chloride ani 
BHC which are used for agricultural 
purposes and for purifying drinking 


water. They were entitled to 50 per cert 
of their consumption, and the State 
allowed them exemption to the extent cf 
3 m w making it permissible for them 
to consume 12.5 m w. It cannot therefor? 
be said that the continued supply cf 
energy to Kanoria Chemicals was procf 
of any hostility on the part of the Stat= 
in so far as the Company was concernec. 
It may also be that, as has been argued 
on behalf of the Company, some other 
restrictions which were initially imposed 
on some other consumers under (Uz 
Order were withdrawn, so that it is thè 
Company which is the main sufferer 
under the Order. Even so, it is not rea- 
sonable to take the view that the Order 
was not justified when it was made, and 
it cannot be held to be invalid merely 
because the Company is the main suf- 
ferer under it. It is not its case that the 
Order was discriminatory and should ba 


struck down under Article 14 of th: 
Constitution, As has been stated, (ha, 
High Court has in fact found that th? 


Company was ‘unable to establish as 4 
fact that there was no shortage in th? 
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generation of electricity when the im- 
pugned Order was made under S. 22B 
of the Act of 1910.’ 

64. The Order was therefore justified 
and was a valid Order when it was made 
on September 19, 1977. The question is 
whether there is force in the argument 
that it has ceased to be in force and 
stood impliedly repealed because of the 
change in the circumstances which 
brought it into existence. The High 
Court has recorded a finding in this con- 
nection in favour of the Company. 

65. Craies on Statute Law, seventh 
edition, has mentioned six different 
classes of enactments at pages 357-8 


which are considered as having ceased 
to be in force,— i 
"I. Expired — that is, enactments 


which having been originally limited to 
endure only for a specified period by a 
distinct provision, have not been either 
perpetuated or kept in force by conti- 
nuance, or which have merely had for 
their object the continuance of previous 
temporary enactments for periods now 
gone by effluxion of time; 


2, Spent— that is, enactments spent or 
exhausted in operation by the accom- 
plishment of the purposes for which they 
were passed, either at the moment of 
their first taking effect or on the hap- 
pening of some event or on the doing of 
some act authorised or required; 


3. Repealed in general terms— that is, 
repealed by the operation of an enact- 
ment expressed only in general terms as 
distinguished from an enactment speci- 
fying the Acts on which it is to operate; 


4. Virtually repealed— where an ear- 
lier enactment is inconsistent with, őr 
is rendered nugatory by, a later one; 


5. Superseded— where a later enact- 
ment effects the same purposes as an 
earlier one by repetition of its terms or 
otherwise; 

6. Obsolete— where the state of things 
contemplated by the enactment has ceas- 
ed to exist, or the enactment is of such 
a nature as to be no longer capable of 
being put in force, regard being had to 
the alteration of political or social cir- 
cumstances,” 


These six have been mentioned as the 
enactments which are selected for inclu- 
sion in the Statute Law Revision Acts 
of England as having ceased to be in 
force otherwise than by express repeal, 
or having by lapse of time or otherwise 
become unnecessary. It is quite an ex- 
haustive list and the question is whether 
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the Order could be said to have ‘spent’ 
itsėlf o> become ‘obsolete’, for the other 
four categories are inapplicable. to the 
present case. But whether a ‘piece of 
legislation has spent itself op exhausted 
Ip operation by the accomplishment of 
the purpose for which it was passed, ‘or 
whether the state of things. contemplat- 
ed by the enactment “has ceased ‘to exist, 
are essentially questions of fact for the 
Legislature to examine, and no vested 
_|right exists in a citizen ‘to ask for a-de- 
claration that the law has ‘been SSES 
repealed on any such ground, 


. 66. It has to ‘be appreciated that the 
power to legislate is both positive in ‘the 
sense of making a law, and negative in 
the sense of repealing a law or making 
it inoperative. In either case, it is a 
power of. the ‘Legislature, and ‘should lie 
where it.belongs. Any other view -will 
be hazardous and may well be said to be 
an encroachment on the legislative field. 
In an extreme and clear case, no doubt, 
an antiquated law may be said to have 
become obsolete — the more so if it is a 
penal law and ‘has become incapable of 
user by a drastic change im the :circum- 
stances. But the Judge.of the change 
should be the Legislature, and courts are 
not expected to undertake that duty un- 
less that becomes unavoidable and ‘the 
circumstances are so apparent-as to lead 
to one and orly one conclusion. This is 
equally so in regard to the tegen or 
subordinate . legislation. 


67. We have gone. ous the cases 
reported in Elwood Hamilton v. 
tucky Distilleries & Warehouse Co., (1919) 


64 Law Ed 194, -Chastleton Corporation . 


v. Sinclair, (1923) 68 Law Ed 841. and 
Nashville, Chattanooga & St. Louis Rly. 
V. Herbert S. Walters, (1934) 79 Law Ed 
949 on which reliance has been placed 
by Mr. Ray, but they are of-no real help 
to the Company. Thus in Elwood Hamil- 
ton it has been held that it requires "a 
clear. case” to justify a court in declar- 
ing that a Federal Statute adopted to 
increase war efficiency has ceased to be 
valid, on the theory that the war emerg- 
ency has passed and the power of Con- 
gress no longer exists. In Chastleton 
Corporation it has been held ‘that courts 
would pronounce -on the continued ope- 
ration of law upon facts which they 
‘judicially know.’ We have also gone 
through Nashville case where the view 
has been taken that a statute valid when 
enacted may become invalid by change 
in the conditions to which it is applied: 
We have gone through the petition -of 


Ken- - 
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the Earl of Antrim and ‘Eleven ` other 
Trish Peers, 1967 AC 691 also: where a 
declaration was asked for by some Irish 
Peers that the peerage of‘Ireland had 
im accordance with the provisions of the 
Union with Ireland Act, -1800, the right 
to be represented by 98 Lords témporal 
of Ireland for ‘life. Their petition was 
réjected because the provisions of the 
Act of 1800 had ceased to be effective on 
the ‘passing. of the Irish Free ` State 
(Agreement) Act, 1922: That was there- 
fore quite a different case. Mr. Ray has 
placed reliance on Pannalal Lahoti v.. 
State of Hyderabad, AIR 1954 Hyd 129 
(FB), but what bas been ‘held there is 
that a temporary legislation cannot ba 
allowed to outlast the war emergency 
which ‘brought it forth’, In Union of 
India v. ‘Ram Kanwar, (1962) 3 SCR 313: 
(AIR 1962 SC 313) it was held that as 
the building in question was being used 
for a purpose other than. that for which 
it was originally requisitioned under the 
law, it was liable to be de-requisitioned. 
The. question is whether any such situa-,- 
tion.has been found to be established in 
the present case? 


68. Now what the High Court has 
found in this respect is as follows,— 
“This -Court finds that. circumstances. 


have materially changed since the im- 
pugned order was made. The shortage in 
reservoir from which water is -drawn for 
the: generation of Hydro-electricity has — 
ceased ‘and further ‘supplies of electrical 
energy are available from newly com- 
missionéd units. ‘The respondents admit 
that fresh power connections have been 
given. In these -circumstances, the conti- 
nuance -of the ‘impugned order is no 
longer justified and consequently,- the 
order must ‘be. held to have outlived the 
purpose for which it was made and, as 


such, it must be held to be no longer 
` valid.” 
It has thus ‘found three‘facts: (i) the 


Shortage in the reservoir(s) for genera- 
Don of ‘hydel energy bad ceaseg, (ii) fur- 
ther supply of energy was available from 
newly commissioned units, and (iii) 
fresh power connections had been given 
by the U.P.S.E.B. But what was lost 
sight of was the important fact that it 
was all along the case of the ‘State that 
hydel energy was only one-third of the 
total generation and that generation of 
thermal energy which met two-thirds of 
the total requirement had declined for 
reasons beyond: the control of U.P:S.E.B. 
The High ‘Court did not therefore under- 
take a careful examination of the facts, 
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and took some new connections into cor- 
sideration without attempting: to. examine 
their magnitude and effect on. the over- 
all. generation and availability of energy 
from all the sources. The State has. filed 

a detailed. affidavit dated: October 13, 
197 8, where it. has been stated that the 
U.P.S.E.B. was at best capable of gene- 
rating electrical energy to the ‘tune cf 
10:185 m u, whereas the total. require 
ment of the State for 1978-79 wa 
13,866 m u so that there was a gap- of 
393: m u. The High Court therefore err- 
ed in taking the view that the continu- 
ance of the Order was no: longer justi- 
fied. 

69. Even so, the High Court abstained 
from striking down the whole of the 
Order and. merely declared that the prc- 
visions of the first proviso to: clause P 
(a) (i) was ultra vires, and. quashed it. 


70.. We have given our reasons fcr 
taking. the view that. the whole of cl. 3 
(a) (i) of the Order,. including. the pro- 
viso, is valid, and the question remains 
whether we should restore the quashed 
proviso. The answer to the question 5 
simple, The learned (Solicitor Generel 


has made a statement at the Bar that at. 


present, or in, the near future, there 5 
no difficulty in- supplying 42.5 m w 
energy to. the Company, and 
Comapny is getting that much energy 
already. He bas been frank enough t 
say that this will be so. even if the pro 
viso is restored by this Court, He hæ 
stated that the State Government has 
been reviewing the position from tima 
‘to time, and has given the assurance 
that it will continue to do "en in future. 
He has also stated that although the ap- 
plication of the Company for grant of 
exemption under clause 10 of the Order 
had been rejected on December 9, 1977, 
there is nothing, to prevent the Con» 
pany from making a fresh application if 
it thinks that there is a real and sub- 
stantial improvement in the generation 
of energy in the State. The fact there- 
fore. remains that, as things stand at 
present, the proviso, which admittedl: 
applies only to the Company, is of no 


practical use for the time being. So even ` 


though it is valid and has wrongly been 
quashed by ‘the High Court, we do nat 
think it necessary to restore it, so that 
it shall not be deemed to form part af 
clause 6 (a) (i) of the Order. But if ther? 
is -deterioration in the ` generation cf 
energy again; or there are other suff 
cient reasons within the purview of Sec 
tion 22B. of:the Act to reinsert the pro- 
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that the. 
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viso, in thè. present or modified form, it 
will be permissible for the State Gov- 
ernment to do-so-according to the law.. 
71... In. the result; while C. A. No, 921 
of 1978:-is allowed to the extent men- 
tioned above, C. A. No, 425 of 1979: fails 
and is dismissed. In the circumstances 
of the case, the parties shall pay and 
bear their own costs in. both the appeals. 
, Order aa 
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(From: Punjab and Haryana)* 
N. L. UNTWALIA, R. 5. PATHAK AND 
E. S. VENKATARAMIAH, JJ. ` 

` Civil Appeals Nos: 1028 to 1035 
1976, D/- 4-5-1979. 

. (1) M/s; Babu. Ram Jagdish Kumar 
and Co., Appellant v. State of Punjab 
and others, Respondents. 

(2) M/s. Aggarwal Rice and General 
Mills: and: others. ete. etc., Appellants v. 


of 


State of Punjab and others, Respon- 
dents. - 

(3) M/s. Surindra Rice Mills and 
others, Appellants v. State of Punjab 


and others, Respondents.. 


(0 M/s. Ram Nath Prem Kumar and 
others, Appellants v. ‘State of Punjab 
and others, Respondents. 


(5) M/s. Dhani Rice Mills ‘and others, 
Appellants v. State of - pune and 
others; Respondents. 


(A): Punjab General Sales Tax. Act (46 
of 1948), S. 31.—- Notification — Both 
S. 31 and Notification : thereunder do 
not suffer. from vice of excessive dele- 
gation — Imposition. of purchase tax on 
paddy purchased _ by Millers for manu- 
facturing. rice — Valid. ` (Paras 30, 31) 


(B) Constitution of India, Art. 245 — 
Delégation: of -power be Legislature — 
There ‘should be oo abdication of 
essential legislative power. ` (Para 14) 


(CH Punjab General ` Sales Tax Act 
(46 of 1948), S. 31, ‘Schedule ‘C’, Items 


*((1) C.W.P. No. 354 of 1975, DI 8-3- 
1976: reported’ in ILR (1977) 1 Punj 
_ and Har 424,°(2)C.W.P. Nos, 564 and 
582 of 1975 and 1988 and 2000 of 1976, 
- DI 8-8-1976 and 7-5-1976 respectively 
-.(Punj). = (8) C.W.P: No .2580~ of 1976, 
Di 31-5-1976. (Punj). (4). C.W.P:. No. 
2890 of 1976, D/- 10-6-1976 (Punj). (5) 
— Civil Writ Jur. No, 3216 of 1976, eer 
” 2826-1976 (Punj).) 7 ` 
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8 and 9 (included by Notification D/- 
15-1-1968) — Inclusion of Paddy and 
Rice in Schedule C does not amount 
to imposition of double taxation — 
Paddy and Rice are two different kinds 
of goods. AIR 1974 SC 1362 and AIR 
1969 SC 1073, Foll. (Para 32) 


Cases Referred: Chronological Paras. 


AIR 1975 SC 1871: (1976) 1 SCR 38: 
1975 Tax LR 1935 30 
AIR 1974 SC 1362:32 STC 623: 1974 
Tax LR 2142 32 
AIR 1973 SC 1034: (1973) 2 SCR 502: 
1973 Tax LR 1743 24 
AIR 1972 SC 1168: 
1972 Tax LR 1861 
AIR 1969 SC 1073: (1969) 3 SCR 849 32 


(1972) 2 SCR 141: 
23 


AIR 1968 SC 1232: (1968) 3 SCR 251 
AIR 1967 SC 1895: (1967) 3 Sen ee 
AIR 1965 SC 1107: (1965) 2 aay: 
AIR 1962 SC 107:(1962) 1 SCR Bei S 


1958 SC 909:1959 SCR 427 TG 
19, 20, 28,.30 


AIR 


AIR 1954 SC 569:1955 SCR 290 18 
AIR 1253 Mad 105: (1952) 3 STC 367 30 
AIR 1951 SC 332:1951 SCR 747 18 


(1927) 276 US 394:72 L ed 624, J. W. 
Hampton Jr. and Co. v. United States 
16 

(1885) 10 AC 282:53 LT 638, Powell 

v. Apollo Candle Co, 15 

Mr. M. C. Bhandare, Sr. Advocate, 
Mr. A. K. Sen, Sr. Advocate (In CA 
No. 10°9 of 1976), Mrs. Sunanda Bhan- 
dare, Mr. A. N. Karkhanis, Miss Malini 
Poduval, and Mr. G. R. Sethi, Advo- 
cates (In CA No. 1031 of 1976), for 
Appellants; Mr. Soli, J. Sorabjee, Addl. 
Sol, Genl. (In CA No. 1028 of 19786), 
(Mr. Hardev Singh, Advocate with him), 
for Respondents, 

VENKATARAMIAH, J.:— In these 
appeals by special leave, we are called 
upon to pronounce on the validity of 
Section 31 of the Punjab General Sales 
Tax Act, 1948 (hereinafter referred to 
as ‘the Act’), the Notification dated the 
15th January, 1968 issued thereunder by 
the Government of Punjab and the 
liahility of the appellants to pay pur- 
chase tax under the Act in respect of 
the turnover relating to the purchases 
of paddy made by them during the 
relevant period, 


2. The appellants are dealers in 
paddy. and engaged in the business of 
millers in the State of Punjab. They 
buy paddy from growers or katcha 
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adatias, convert it into rice and sell 
rice. Most of the rice manufactured by 
them is purchased by the State Gov- 


State of Punjab 


ernment under food procurement 
orders. 
3. A brief history of the relevant 


provisions of the Act is as follows:— 

Under the Act as it was orginally 
enacted, there was’ no provision levy- 
ing tax on the purchase turnover of the 
goods dealt with a by a dealer as de- 
fined in the Act. The Act was amend- 
ed by Punjab Act No. 7 of 1958 which 
received the assent of the Governor on 
April 18, 1958 and the amending Act 
came into force at once. The amend- 
ing Act brought about the Ve 
changes in the Act:— 

In the long title of the Act, after ‘the 
word “sale”, the words “or purchase” 
were inserted. Clause (d) of Section 2 
of the Act which defined the expres- 
sion ‘dealer’ was amended so as to 
bring within the scope of that expres- 
sion a person who purchased any goods 
in the course of trade or business. The 
turnover relating to purchases made 
by a dealer subsequent tc the com- 
mencement of the amending Act of 
certain goods was made liable to pay- 
ment of tax. The word ‘purchase’ was 
defined by clause (ff) of Section 2 which 
was introduced by the amending Act 
as follows:— 

“2. (ff) ‘purchase’ with all its gram- 
matical or cognate expressions, means 
the acquisition of goods other than 
sugarcane, foodgrains, and pulses for 
use in the manufacture of goods for. 
sale for cash or deferred payment or 
other valuable consideration otherwise 
than under a mortgage, hypothecation, 
charge of pledge.” (The rest of 
clause is not necessary for the pur 
pose of these cases). . ` 

4. Section 4 of the Act was amend- 
ed by imposing tax on purchases also 
subject to Sections 5 and 6 of the Act. 
It is, however, seen from clause (ff) 
of Section 2 that the purchase of food- 
grains was mot covered by the defini- 
tion and remained unaffected by the 
above amending Act. 


5. The Act was further amended by 
Punjab Act No. 13 of 1959 which delet- 
ed the words “other than sugarcane, 
foodgraings and pulses” in clause (ff) 
of Section 2. Section 6 of the Act was 
repealed and substituted by a new sec- 
tion which read as follows:— 

“6. Tax-free goods — (1) No tax 
shall be payable on the sale of goods 
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specified in the first column of Sche- 
dule C subject to the 
exceptions, if any, set out in the ccr- 
.responding entry in the second columan 
thereof and no dealer: shall charze 
sales tax or purchase tax on the sale 
or purchase, as the case may be, of 
goods which are declared tax free from 
time to time under this section. 

(2) The State Government after giv- 
ing by notification not less than thr2e 
months’ notice of its intention so to do 
may by like notification add to or d2- 
lete from Schedule B or Schedule C 
and thereupon Schedule B or Schedule 
C, as the case may be, shall be deemed 
to be amended accordingly. f 


6. It is seen from the above provi- 
sion that the turnover relating to Ce 
sale of goods mentioned in the first 
column of Schedule ‘C’ to the Act suz- 
ject to the conditions and’ exceptiors, 
if any, set out in the corresponding 
entry in the second column thereof was 
exempted from payment of tax. 

7. By Punjab Act No. 24 of 1959, 
the above Section 6 was substituted by 
anew section which read as follows:— 

“6, Tax-free goods. — (1) No 
shall be payable on the sale of goods 
„Specified in the first column of Seche- 
dule B subject to the conditions amd 
exception, if any, ‘set out in the car- 
responding’ entry in the second column 
thereof and no dealer shall charge sales 
tax on the sale of goods which are 
declared tax-free from time to time 
under this section. 

(2) The State Government after giv- 
ing by notification not less than thr2e 
months’ notice of its intention so io 
do, may by like notification add to >r 
delete from Schedule B and thereupen 
Schedule B shall be deemed to e 
amended accordingly.” 


8 By Punjab Act No. 18 of 19€0, 
clause (ff) of Section 2 of the Act 
which had undergone some alteraticn 
when Punjab Act No 24 of 1959 carne 
‘into force was substituted by a new 
clause which read: 


“2. (ff) ‘purchase’, with all its gram- 
matical or cognate expressions, means 
the acquisition of goods specified in 
Schedule C for cash. or deferred pay- 
ment or other valuable consideration 
otherwise than under a -mortgage, 
hypothecation, charge or pledge.” 


9. The effect of the said amendment 
was that the turnover relating to tne 
purchase of goods mentioned in Sche- 
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dule ‘C’ to the Act became. liable to 
tax subject to the other provisions of 


the Act, Section 4 of the Act was 
also amended by the introduction of 
sub-section (2-A) providing that not- 


‘withstanding anything. contained in sub- 


sections (1) and (2) of Section 4 of the 


-Act, no tax on the sale of any goods, 


should be levied if a tax on their pur- 
chase was payable under the Act 
Originally seven items of goods had 
been specified by the State Legislature 
in Schedule ‘© to the Act. By the 
Punjab General Sales Tax (Amend- 
ment) Act, 1965 (Punjab Act No. 28. of 
1965) . Section 31 was inserted in the 
Act authorising the State Government 
to amend Schedule ‘C’. It read as 
follows:— 

“31. Power .to amend Schedule C. — 
The State Government, after giving by 
notification not less than three months’ 
notice..of its intention so to do, may by 
notification add to, or delete from. 
Schedule C any goods, ‘and thereupor 
Schedule C shall be deemed to be 
amended accordingly.” 

10. The words ‘three months’ in the 
above section’ were substituted by 
‘twenty days’ by Punjab. Act No. 7 
of 1967. 

11. In exercise of the 
ferred by the above provisior. the 
State Government issued the Notifica- 
tion on the 15th January, 1968 adding 
paddy and rice as items (8) and (9) 
in Schedule ‘C’, The result was that 
the turnover - relating to the purchase 
of paddy and rice became exigible to 
payment of purchase tax under the 
Act in the hands of the purchasers 
with effect from the 15th January. 1968 
Aggrieved by the said notification, the 
appellants who became liable to pay- 
ment of purchase tax on the turnover 
relating to the purchases of naddy made 
by them filed petitions under Article 
226 of the Corstitution on the file of 
the High Court of Punjab and Haryana 
questioning the validity of S. 31 of the 
Act. the Notification dated the 15th Jan. 
1968 issued thereunder and their 
liability to payment of purchase tax. 


12. The principal contentions urged 
by the appellants ‘before the High 
Court were (1) that Section 31 of the 
Act which authorised the State Gov- 
ernment to amend: Schedule 'C’ to the 
Act by adding certain items making the 
turnover relating to their purchases 
liable to tax was void on the ground 
that it suffered from the vice of exces- 


power con- 
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sive delegation of legislative power and 
therefore the notification:-issued there- 
under was also void and (2) that the 
appellants who were carrying on the 
business of manufacturers of rice could 
not be denied- the benefit of Section 
-5 (2) (a) (ii) of the Act which autho- 
rised the deduction from the gross 
turnover the turnover relating to the 
sales of. paddy effected in their favour 
notwithstanding the inclusion of paddy 
in Schedule 'C’- to the Act. The High 
Court rejected both the contentions of 
the appellants and dismissed the writ 
petitions. Hence these appeals. under 
Article 136 of the Constitution. : 


13. In this Court also, the very 
same contentions which were urged be- 
fore the High Court were urged in 


support of the appeals with some slight. 


variations, The first contention urged 
by Mr. M. C. Bhandare, learned ` coun- 
sel for’ the appellants was that ‘Section 
31 of the Act which authorised the 
State Government to vary Schedule’ ‘C’ 
to the Act by adding certain goods 
whose turnover was not liable to pay- 
ment of sales tax before suffered from 
the vice of excessive delegation of 
legislative power and in the alternative 
he submitted that even if the said pro- 
vision was otherwise valid, it could not 
be interpreted as including within its 
scope the power to issue a notification 
which would run counter to the ex- 
press legislative policy of the Act còn- 
tained in Section 5 (2) (a) (ii) thereof 
which had been enacted with the avow- 
ed purpose of giving | assistanice to 
manufacturing industries, - 

14. A review of the ` decisions - of 
this Court Io some of which we will 
presently .refer shows that the delega- 
tion of power by the. legislature to 
local >- authority or to. the Executive 
Government to vary or modify an 
existing law would not be unconstitu- 
tional so long as such delegation does 
‘inot involve the abdication of essential 
legislative . power by the legislature. 
Such delegations of legislative power 
have. been. upheld by this. Court on 
several varied. and diverse grounds ` such 
as the scheme and policy of the statute 
under which the power is delegated, 
the presence ‘of guidelines in the statute 
regarding the exercise of delegated 
power, the lack of time for the Legis- 
lature to make provision with regard 
to all the details involved in the 
administration of the lew, the incapa- 
city -of the Legislature to ‘foresee Si 
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future events, ‘the nature of (e sub- 
ject matter of legislation and the 
nature of the donee of power etc Even 
in matters relating to taxation. laws, ` 
it, has been consistently held that the 
Legislature can delegate the power to 
fix rates of tax provided there are 
necessary guidelines regarding such 
fixation on the ground that in. a modern 
society, taxation is one of the methods 
by which economic and social goals of 
the State can be achieved and. the 
power to tax, therefore, should be a 
flexible .power and capable of being 
easily’ altered to meet the exigencies 
of circumstances, -Such delegation has 
been held to be not amounting to dele- 
gation of essential legislative function. 
15. In Powell v Appollo Candle Co. 
Ltd. (1885) 10 AC 282 the Judicial Com- 
mittee of the Privy Council was called 
upon to decide whether Section 133 of 
the Customs Regulation Act of 1879 of 
New South Wales which conferred the _ 
power on the Governor to impose tax 
on certain articles of import was an 
unconstitutional delegation of legislative 


‘powers. In holding . that it was not 
unconstitutional, the Privy ` ‘Council 
observed: 


‘It is argued that the tax in ques- 
tion has. been imposed by the Governor 
and not by the Legislature: who alone 
had . power to impose it. But the du- 
ties levied `. under the  Order-in- 
Council are really levied by the .autho- 
rity of the Act under which the Order 
is issued. The Legislature bas" not 
parted with its perfect control. over the 
Governor, and has the power, of Gig 
at any -moment,. of withdrawing . 
altering the power which they have 
entrusted to him. In these. circum- 
stances, their Lordships are of opinion 
that the judgment of the Supreme 
Court was wrong in declaring Section 
133 of the Customs Regulation Act of 
1879 to be beyond the power of the 
Legislature.” , 


16..-In J. W. A Ic. g Co. v. 
United States ((1927) 276 US 394) the 
validity of the action of the President 
to make changes in the rates provided ` 
in the Tariff Act, 1922 under the power 
delegated by the Congress arose for 
consideration. That was challenged ` as 
a forbidden delegation of legislative 
power- to executive. authority, The 
challenge owas  negatived ‘by the 
Supreme Court: of the United 
States on the ground that the Con- 
gress had laid down ‘by legislative act 
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an intelligible principle to which . the 
person authorised to fix the rate -of 
customs duties on imported merchan- 
dise was to  conform.: 


: in the 


- I7. The principle: enunciated 
above two decisions. has been substan- 
tially adopted and followed by this 


Court in two cases. Banharsi Das Bharot 
v. State of Madhya Pradesh (1959 SCR 
427): (AIR 1958. SC 909) and. Municipal 
Corporation of Delhi vw Birla Cotton, 
Spinning and Weaving Mills,: De_hi 
(1968) 3 SCR 251: (ATR 1968 SC 1252) 
to which we shall refer- hereafter. 


18. In Rajnarain: Singh v. ‘The 
Chairman, Patna Administration Com- 
mittee, Patna (1955 SCR 290): (AIR 


1954 SC 569) where an earnest atternt 
was made to analyse and explain ithe 
judgment of this Court im re. The 
Delhi Laws Act, 1912 (1951 SCR 74°): 
(ATR 1951 SC 332), Bose, J. after refer- 
ring in detail to the observations made 
by the learned Judges in the later 
‘case observed at p. 301 (of 1955 SCF): 
(at p. 574 of AIR 1954 SC):— 

“In our opinion, the majority view 
was that an executive authority can be 
authorised to modify either existing 
or future laws but not in any 
essential feature. Exactly’ what ccn- 
stitutes an essential feature canmot 
be enunciated in general terms, end 
there was some divergence of viw 
about this in the former case, but tais 
much is clear from the opinions. set 
out above: it cannot include a charge 
of policy.” 


19. In Banarsi Das Bhanot v. State 
of Madhya -Pradesh, 1959 SCR 47: 
{AIR 1958 SC 909) (supra) where tais 
Court was called upon to decide whe- 
ther Section 6 (2) of the C. P. and 
-~ Berar Sales Tax Act, 1947 which autko- 
rised the State Government after iv- 
ing by notification not less than cne 
month’s notice of its intention so 
to do by a notification after -he 
expiry of the period of notice men- 
tioned in the first notification to amend 
Schedule II to that Act was consti-u- 
tional, it was held that it was mot wn- 
constitutional for the Legislature to 
leave it to the executive to determ_neé 
details relating to the working of "be 
taxation laws, such as the selection of 
persons on whom the tax was to be 
laid, the rates at which it was to be 
charged in. respect of different classes 
of goods and the like and that che 
power conferred on the State Govern- 
ment by Section 6 (2) of that Act to 
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amend the Schedule relating to exemp- 
Don was in. consonance with the, accept- . 
ed legislative practice relating. to ` the 
topic. -In that connection at p. 435 (of 
SCR): (at p. 913 of AIR) this Court 
observed: 

“Now, Che authorities are clear that 
it is not: unconstitutional’ for -the legis- 
lature to‘ leave it to the executive to. 
determine details relating to the work- 
‘ing of. taxation laws, such as the selec- 
tion of persons on whom the tax is 
to be laid, the rates at which it is to 
be charged in respect of different 
classes of goods, and the like.” 

20. The next case to which refe- 
rence may be made is Corporation of 
Calcutta v.. The Liberty Cinema (1965) 
2 SCR 477: (AIR 1965 SC 1107) where 
the majority upheld the fixation of a 


tax on cinema .shows by the Corpora- — 


tion of Calcutta even though the Cal- 
cutta Mumicipal Act of 1951 prescribed 
no limits to which the tax could go. 
In that case, reliance was placed on 
the case of Banarsi Das Bhanot v. State 
of Madhya Pradesh (supra) and it was 
held that the fixation of rate of tax 
could be left to a non-legislative body 
provided the Legislature gave necessary 
guidance for such fixation. This Court in 
that case found guidance in the various | 
provisions of the statute including the 
fact that the body which had been 
authorised to levy the rate was a 
municipal body whose fiscal require- 
ments were restricted by the nature 
and area of its jurisdiction. 


21. In Municipal Corporation of 
Delhi v. Birla Cotton Spinning and 
Weaving Mills, Delhi, 1968-3 SCR 251: 
(AIR 1968 SC 1232) (supra) Hidayatullah, 
J. (as he than was) upholding the im- 
position, of a tax by the Delhi Municipal 
Corporation in exercise of the power 
granted to it under the Delhi Municipal 
Corporation Act 66 of 1957 observed 
at p. 287 (of SCR): (at p. 1253 of AIR) 
as follows:— 

“The doctrine that Parliament can- 
not delegate its powers, therefore, 
must be understood in a limited way. 
It only means that the legislature must 
not efface itself but must give the 
legislative sanction to the imposition 
of the tax: and must keep the control 
in its own hands. There is no specific 
provision in the Constitution which 
says that the Parliament cannot dele- 
gate to certain specified instrumenta-. 
lities the power to effectuate its own 
will. The question always is whether 
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the legislative will has been exercised 
or mot. Once it is established that the 
legislature itself bas willed that a 
particular thing be done and has mere- 
ly left the execution of it to a chosen 
instrumentality (provided that it has 
not parted with its control) there can 
be no question of excessive delegation. 
If the delegate acts contrary to the 
wishes of the legislature the legislature 
can undo what the delegate has done.” 

22. In Devi Das Gopal Krishnan v. 
State of Punjab, (1967) 3 SCR 557: 
(AIR 1967 SC 1895), the validity of 
Section 5 of the Act (as originally 
enacted) which conferred on the Gov- 


ernment power to levy Las at such 
rates as the Government might fix 
arose for consideration. This Court 


held that such conferment of power on 
the Government to levy tax at the 
rates determined by it without any 
statutory limitation or guidance was 
void. This Court, however, held that 
after Section 5 was amended by Pun- 
jab Act No. 19 of 1952 by imposing 
the restriction that the rates determin- 
ed by the State Government should 
not exceed two pice in a rupee it was 
valid as the legislature had delegated the 
power to the Govt. to determine the 
rates subject to the restriction men- 
tioned above. In the course of the 
above decision, Subba Rao, C. J. deal- 
ing with the decision of this Court in 
Corporation of Calcutta v. Liberty 
Cinema (AIR 1965 SC 1107) (supra) 
observed (at p. 1899 of AIR 1967 SC) 
“If this decision is an authority for 
the position that the Legislature can 
delegate its power to a statutory autho- 
rity to levy taxes and fix the rates in 
regard thereto, it is equally an autho- 
rity for the position that the said 
statute to be valid must give a guid- 
ance to the said authority for fixing 
the said rates and the guidance cannot 
be judged by stereotyped rules but 
would depend upon the provisions of a 
particular Act. To that extent this 
judgment is binding on us. But we 
cannot go further and hold, as the 
learned counsel for the respondents 
asked us to do, that whenever a 
statute defines the purpose or purposes 
for which a statutory authority is con- 
stituted and empowers it to levy a tax 
that statute necessarily . contains a 
guidance to fix the rates: it depends 
upon the provisions of each statute.” 
23. In Sita Ram Bishambhar Dayal 
v. State of U. P. (1972) 2 SCR 141: 


A.I. R. 


(AIR 1972 SC 1168) the validity of 
Section .3D(1) of the U. P. Sales Tax 
Act, 1948 which authorised the levy of 
a tax on the turnover of first pur- 
chases made by a dealer or through a 
dealer acting as a purchasing agent in 
respect of such goods or class of goods, 
and at such rates, not exceeding two 
paisa per rupee in the case of food- 
grains, including cereals and pulses, 
and five paise per rupee in the case of 
other goods and with effect from such 
date, as may, from time to time, be 
notified by the State Government in 
that behalf was questioned on the 
ground that the delegation of power to 
the State Government to determine the 
goods or class of goods whose purchase 
turnover would be liable to tax and 
the rates of purchase tax subject to the 
restriction imposed in that regard by 
that section suffered from the vice of 
excessive delegation. Repelling-. the 
above contention and upholding the 
said provision, Hegde, J. speaking for 
the Court observed thus (at p. 1169 of 
AIR):— ` 


“It is true that the power to fix the 
rate of a tax is a legislative power but 
if the legislature lays down the legis- 
lative policy and provides the neces- 
sary guidelines, that power can be dele- 
gated to the executive. Though a tax 
is levied primarily for the purpose of 
gathering revenue, in selecting the ob- 
jects to be taxed and in determin- 
ing the rate of tax, various economic 
and social aspects, such as the avail- 
ability of the goods, administrative 
convenience, the extent of evasion, the 
impact of tax levied on the various sec- 
tions of the society etc. have to be 
considered. In a modern society taxa- 
tion is an instrument of planning. It 
ean be used to achieve the economic 
and social goals of the State. For that 
reason the power to tax must be a flexi- 
ble power. It must be capable of 
being modulated to meet the exigencies 
of the situation. In a Cabimet form of 
Government, the executive is expected 
to reflect the views of the legislatures. 
In fact in most matters it gives the 
lead to the legislature. However much 
one might deplore the “New Despo- 
tism” of the executive, the very com- 
pexity of the modern society and the 
demand it makes on its Government 
have set in motion forces which have 
made it absolutely necessary for the 
legislatures to entrust more and more 
powers to the executive. Text book 
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doctrines evolved in the 19th Centary 
have become out of date. Present posi- 
tion as regards delegation of legisla-ive 
power may not be ideal, but in the 
absence of any better alternative, tkere 
is no escape from it. The legislatures 
have neither the time, nor the required 
detailed information nor even the mobi- 
lity to deal in detail with the innume- 
rable problems arising time and again. 
In certain matters they can only lay 
down the policy and guidelines in as 
clear a manner as possible.” 


24. When the validity of Section 
3-D of U. P. Sales Tax Act, 1948 was 
again challenged before this Court in 
Hira Lal Rattan Lal v. State of U. P. 
(1973) 2 SCR 502: (AIR 1973 SC 1034) 
on the very same ground, it was again 
upheld by this Court with the follow- 
ing observations (at p. 1041 of AIR :— 


“The only remaining ‘contention is 
that the delegation made to the execu- 
tive under Section 8-D is an excessive 
delegation. It is true that the legis- 
lature cannot delegate its legislative 
functions to any other body. But sab- 
ject to that qualification, it is permis- 
sible for the legislature to delegate the 
power to select the persons on whom 


the tax is to be levied or the 
goods or the transactions on wich 
the tax is to be levied. In the act, 


under Section 3 the legislature has 
sought to impose multi-point tax on all 
sales and purchases. After having done 
that it has given power to the execu- 
tive, a high authority and which is 
presumed to command the majority 
support in the legislature, to select for 


special treatment dealings in certain 
class of goods. In the very nature of 
things, it is impossible for the lesis- 


lature to enumerate goods, dealings in 
which sales tax or purchase tax should 
be imposed. It is also impossible for 
the legislature to select the goods 
which should be subjected to a single 
point sales or purchase tax. Before 
making such selections several aspects 
such as the impact of the levy on ithe 
society, economic consequences and the 
administrative convenience will have to 
be considered, These factors may 
change from time to time. Hence in 
the very nature of things, these details 
have got to be left to the executive.” 


25. We shall now proceed to exa- 
mine the validity of Section 31 of be 
Act in the light of the decisions refer- 
red to above. The expression "dea er 
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is defined in Section 2 (d) of the Act 
as “any person including a Department 
of Government who in the normal 
course of trade sells or purchases any 
goods in the State of Punjab. Section 
2 (ff) of the Act defines the expression 
‘purchase’ as “acquisition of goods 
specified in Schedule ‘C’ for cash or 
deferred payment.” The word ‘sale’ is 
defined in Section 2 (h) of the Act as 
meaning “any transfer of property in 
goods other than goods specified in 


' Schedule "CO for cash or deferred pay- 


ment.” Sub-section (1) of Section 4 of 
the Act which is the charging section 
provides that “subject to the provisions 
of Sections 5 and 6, every dealer (ex- 
cept ome dealing exclusively in goods 
declared tax-free under Section 6) 
whose : gross turnover during the year 
immediately . preceding the commence- 
ment of the Act exceeded the taxable 
quantum shall be liable to pay tax 
under the Act on all sales effected 
after the coming into force of the Act 
and purchases made after the com- 
mencement of East Punjab General 
Sales Tax (Amendment) Act, 1958.” 
Section 5 (1) of the Act authorises the 
State Government to determine the rates 
of tax payable on the taxable turnover 
of a dealer mot exceeding the limit pre- 
scribed therein. Sub-section (2) of 
Section 5 of the Act lays down the 
principles governing the determination 
of “taxable turnover”. During the re- 
levant period, sub-section (2) of Sec- 
tion 5 of the Act read as follows:— 


“5, (2) In this Act the expression 
“taxable turnover” means that part of 
a dealer’s gross turnover: during any 
period which remains after deducting 
therefrom— 

(a) his turnover during that period 
on— 

(i) the sale of goods declared tax-free 
under Section 6; 


(ii) sales to a registered dealer of 
goods other than sales of goods liable 
to tax at the first stage under sub-sec-~ 
tion. (1-A); declared by him in a pre- 
scribed form as being intended for re- 
sale in the State of Punjab or sale in 
the course of inter-State trade or com- 
merce or sale in the course of export 
of goods out of the territory of India, 
or of goods specified in his certificate 
of registration or use by him in the 
manufacture in Punjab of any goods, 
other than goods declared tax-free 
under Section 6, for sale in Punjab and 
on sales to. a registered dealer of con- 


1482 S.C. [Prs. 25-28] M/s. Babu Ram v. State of Punjab 


tainers cr other materials for the pack- 
ing of~ such goods: 

Provided that in case of such sales, a 
declaration duly filled up and signed 
by the registered dealer to whom the 
goods are sold and containing prescrib- 
ed particulars on a prescribed form 
obtained from the prescribed authority 
is furnished by the dealer who sells 
the goocs: 

(ii) & (iii) 

(iv) sales to any undertaking supply- 
ing electrical energy to the . public 
under a licence or sanction granted or 
deemed to have been granted under the 
Indian Electricity Act, 1910, of goods 
for use by it in the generation or dis- 
tribution of such energy; 

(v) sales or purchases of bës fall- 
ing under Section 29; 

(vi) the purchase of goods which are 
sold not later than six months after 
the close of the year, to a registered 
dealer, or in the course of inter-State 
trade or commerce, or in the course 
of export out of the territory of India. 
Provided that in the case of such a 
sale to a registered dealer, a declara- 
tion, in the prescribed from and duly 
filled up and signed by the registered 
dealer to whom the goods are sold, is 


furnished by the dealer claiming 
deduction. 
(vii) Such other sales or ‘purchases 


as may be prescribed; 
(b) the amount of sales tax included 
in the gross. turnover.” 


26. Section 6 of the Act during the 
relevant period read as substituted by 
Punjab Act No. 24 of 1959 with the 
modification made by Punjab Act No.7 
of 1967 which substituted the words 
“twenty days” in the ` place of "three 
months” in sub-section (2) thereof. 


27. Schedule ‘A’ to the Act specified 
certain goods which were considered 
as luxury goods for purposes of levy 
of tax at the rates prescribed by the 
state Government under the first pro- 
viso to Section 5 (1) Schedule ‘B’ to 
the Act referred to the items of goods 
which were treated as tax-free goods 
under Section 6 and Schedule ‘C’ dur- 
ing the relevant. period referred to the 
goods the turnover of which was subject 
to purchase tax. The State Govern- 
ment was, however, given power to 
amend all the three Schedules. 


28. Tt is seen from the provisions of 
‘the Act referred to above that the 
Legislature while directing that the 


A. LR. 


tax shall be levied on the turnover of 
sales and purchases of geods under 
Section 4 left the rates of tax payable 
to be determined by the State Govern- 
ment under Section 5 (1) of the Act 
subject to the limits prescribed there- 
in. The Legislature after specifying 
the goods which should be treated as 
luxury goods, tax-free goods and goods 
whose purchase turnover -is liable to 
tax in Schedule ‘A’, Schedule ‘B’ and 
Schedule ‘C’ respectively has delegated 
the power to the State Government to 
amend Schedule ‘A’ under the first 
proviso to sub-section (1) of Section 5, 
Schedule ‘B’ under sub-section (2) of 
Section 6 and Schedule ‘C’ under Sec- 
tion 31 of the Act. In each of these 
cases, the State Governmeent can make 
the amendment only after giving pre~- 
vious publicity to its intention to do 
so thus giving an opportunity to inte- 
rested parties to make representations, 
if any. In the case of a democratic 
Government, this itself acts as a check 
on arbitrary exercise of power. At this 
stage, it is necessary to refer to sub- 
section (2-A) of Section 4 of the Act 
and that provides that notwithstanding 
anything contained in sub-sections (1) 
and (2) of Section A no tax on the 
sale of any goods shall be levied if a 
tax on their purchase is payable under 
the Act. The Act also contains the 
machinery for assessment and collec- 
tion of tax. It follows from the sche- 
me of the Act that no tax is 
payable on the sale of goods -specified 
in the first column of Schedule ‘B’ 
subject to the conditions and excep- 
tions, -if any, set out in the correspond- 
ing entry in the second column thereof 
and no dealer shall charge sales tax on 
the sale of goods which are declared 
tax-free, In. so far as goods included 
in Schedule 'Ç’ to the Act are con- 
cerned, tax can be levied only on their 
purchase turnover, In the case of all 
other goods, tax is levied on their sales 
turnover subject to Section 5 and other 
provisions of the Act. When the State 
Government im exercise. of its power 
under Section 6 (2) of the Act deletes 
any goods from Schedule ‘B’, they 
cease to be tax-free goods and their 
sales turnover would become liable to 
payment of tax. When the State Gov- 
ernment in exercise of its power under 
Section 31 of the Act includes any 


goods in Schedule ‘C’, their sales turn- 
over would become exempt from pay~- 
ment of tax but their purchase turna 


. which is also an. 
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over would become liable for payment. 
to tax. We are of the view that che 
delegation of power to the State Gov- 
ernment -to determine whether eng 
class of goods should be included ‘or 
excluded. from Schedule ‘C’ to the Act 
cannot be considered as unconstitutional 
‘jn view of the. decisions of this Court 
referred to above and in particular zhe 
decision in Banarsij Das Bhanot v. State 
of Madhya Pradesh (AIR 1958 SC G9) 
(supra) where Section 6 (2) of che 
Central Provinces and Berar Sales “ax 
Act, 1947 corresponding to Section 
6 (2) of the: Act was upheld by a Con- 
stitution Bench of this . Court. “he 
Constitution Bench while rejecting the 
challenge to Section 6 (2) observed 
thus {at p. 913): 


“The contention of the appellant that 
the notification. in question is utra 
vires must, in our opinion, fail on an- 
other ground. The basic assumption on 
which the argument of the appeljant 
proceeds. is that the power to amend the 
Schedule conferred on the Government 
under S.. 6 (2) is wholly independent of 
‘the grant of exemption under S.. 6 (1) of 
the Act, and. that, in  consequemce, 
while an exemption . under. Section 6 
(1) would stand, an amendment there- 
of by a notification . under Section 6- GI 
might be bad. But that, in our’ epi- 
nion, is not the correct interpretation 
of the section. The two.  sub-sections 
together form integral parts of a single 
enactment, the object of which is: to 
grant exemption from . taxation in re- 
spect of such goods and to such extent 
as may from: time to time be oe 
mined by thé State Government, fec- 
tion 6 (1); therefore, cannot have an 
operation. independent of Section 6 (2), 
and an exemption granted thereurder 
is conditional and subject to any madi- 
fication. that might be issued urder 
Section 6 (2). In this view, the im- 
pugned notification is intra vires and 
not open to challenge.” 


29. We are of the view that. +he 
case in so far as Section 31. of the. Act 
integral part cfa 
single enactment and which authorises 
the State Govemment , to amend Sche- 
dule ‘C’ to the Act ‘cannot be different 
from the case which was dealt with 
by the Constitution. . Bench. If it is 
permissible for the Legislature to 
authorise the State Government, to 
convert tax-free’ goods into ‘‘taxcble 
ones, there is hardly ‘any: justification 


of “Punjab. 


_ gard to the scheme of the Act, 
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for holding that the State Government 
cannot be entrusted with the power to 
include goods in Schedule ‘C’ making 
their purchase turnover taxable. 


30. It was, however, argued by Mr. 
M. C. Bhandare that in the instant 
case, the inclusion of paddy in Schedule 
‘© to the Act. was against the policy 
underlying the Act and, therefore, even. 
though Section 21 of the Act might be 
constitutionally valid, the notification, 
issued by the State Government direct- 
ing inclusion: of paddy in Schedule ‘C’ 
should be held to be outside the scope 
of Section 31 of the Act. In other 
words, he contended that having re- 
it was 
mecessary for us to read Section 31 of 
the Act as not delegating the power to 
the State Government to include paddy 
in Schedule ‘C’ to the Act. The argu- 
ment of the learned counsel was that 
the appellants were purchasing paddy 
either from  agriculturists who had 
grown it on their land or from katcha 
adatias for purposes of manufacture of 
rice in the. circumstances mentioned in 
Section 5 (2). (a) (ii) of the Act. In 
either . case no sales tax was being 
levied on the turnover relating to the 
sales in their favour by reason of item 
39 of Schedule ‘B’ to the Act which 
declared that. agricultural or horticul- 
tural .. produce sold by a person or a 
member of his family grown by him- 
self or. grown on any land in which 
he had an. interest whether as owner 
or usfructuary mortgage tenant or 
otherwise . were tax-free -goods or of 
sub-clause’ (ii) of clause (a) of sub-sec- 
tion, (2) of Section 5 of the Act which 
required the turnover relating to sales 


_ to a -registered dealer of goods speci- 


fied. in his certificate of registration for 
use by him in the manufacture in. Pun- 
jab of . any goods other. than . goods 
declared tax-free under Section 6 for 
sale in Punjab to be deducted from the 
gross turnover. of any dealer in order 
to arrive at ‘taxable turnover’. It was 
-argued that the tax payable under the 
Act was an indirect tax and since no 
sales tax was. leviable, the appellants 
could purchase paddy. before the issue 
of the impugned notification without 
being saddled with the liability of pay- 
ment of sales tax. The policy underly- 
ing Section 5 (2) (a) (ii) of the Act was 
that manufacturers of goods specified 
in the ‘certificate of registration obtain- 
ed by ‘them should be ‘able to acquire 
raw material for their industry with- 
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(Gr 30] 
out incurring the extra . liability of 
sales tax. This exemption which the 


appellants were enjoying was taken 
away indirectly by the State Govern- 
ment by including paddy in Schedule 
C to the Act resulting in. the ‘imposi- 
tion of purchase tax in respect of its 
turnover on them. Relying upon the 
decision of the High Court of Madras 
in Syed Mohamed & Co. v. State of 
Madras (1952) 3 STC 367: (AIR 1953 
Mad 105} it was argued that sales tax 
was in effect a tax on the transaction 
of sale of goods by one person to an- 
other and that it was unreasonable to 
assume that the Legislature contem- 
plated different categories of transac- 
tions depending upon the point at which 
the tax was levied. In support of this 
contention, our attention was also 
~ drawn to the observations made at 
page 571 in Devi-Das Gopal Krishnan 
v. State of Punjab, (AIR. 1967 SC 1895) 
(supra) and in State of Assam v. Ramesh 
Chandra Dey (1962) 1 SCR 986 at 
p. 991: (AIR 1962 SC 107 at p. 109). The 
learned counsel for the appellants con- 
tended that since the exemption from 
payment of sales tax accorded by the 
Legislature under item 39 of Schedule 
‘B’ and under Section 5 (2) (a) (ii) of 
the Act was in respect of the transac- 
tion of sale, it was not open to the 
Executive Government to take away 
the exemption by including paddy in 
Schedule ‘Ç and since such inclusion 
was contrary to the express policy of 
the statute, Section 31 of the Act must 
be so interpreted as not delegating the 
power to include paddy purchased by 
the appellants in Schedule ‘C’. We are, 
therefore, asked to hold that even 
though Section 31 was not unconstitu- 
tional, the notification was not enforce- 
able against the appellants. The above 
argument is no doubt quite attractive 
but we do not find any substance in it 
since it overlooks the decision of the 
Constitution Bench of this Court in 
Banarsi Das Bhanot v. State of Madhya 
Pradesh (AIR 1958 SC 909) (supra) 
where it has been held that it is open 
to the Legislature to delegate the power 
to withdraw the exemption which has 
been given by the Legislature in re- 
spect of certain transactions ` specified 
in Schedule II to the C. P. and Berar 


Sales Tax Act, 1947. Moreover it can- 


not be said that the principal object 
‘of the Act is to encourage manufactur- 


ing industry. . The Act is a fiscal legis- 
lation and its object is to collect reve- 
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nue for the purpose of meeting the 
expenditure of the Government. It is 
no doubt true that while .levying tax 
under the Act, the 
grant exemptions in certain cases 
may decline to grant exemptions in 
other cases. The question whether 
such exemption should be given or not 
is only incidental or ancillary to the 
principal object viz. the object of levy- 
ing tax for the purpose of collecting 
revenue. It cannot also be said that 
when certain goods are sold in favour 
of manufacturer, the seller is always 
entitled to deduct such sales turnover 
from the gross turnover. He can d 
so only when such goods are specified 
in the certificate of registration obtain- 
ed by the purchaser and they are used 
by him in the manufacture in Punjab 
of any goods other than goods declar- 
ed tax-free under Section 6 of the Act 
for sale in Punjab. Transactions in 
paddy cannot, therefore, be considered 
as having been generally exempted 
from payment of tax under the Act It 
is also to be seen that Section 5 (2) (a) 
(ii) of the Act- grants exemption from 
payment of sales tax on the turnover 
of goods sold in favour of a manu- 
facturer under the circumstances men- 
tioned therein only to the seller ard 
not to the buyer even though indirect- 
ly the buyer may be benefited thereby. 
If the observation made by this Court 
in State of Tamil Nadu v, M. K. Kanda- 
swami (1976) 1 SCR 38: (AIR 1975 SC 
1871) that ‘taxable goods’, ‘taxable 
event’ and ‘taxable person’ are three 
‘distinct concepts is borne in mind, there 
will be no room for any confusion. In, 
the instant case, the taxable event is 
the purchase of paddy and not its sale 
which alone attracts Section 5 (2) (a) 
(ii) of the Act and taxable person, that 
is person liable to pay tax, is the pur- 
chaser and not the seller, The appel- 
lants cannot, therefore, complain that 
any exemption granted to them by the 
Act has been taken away. Even though 
the liability to pay purchase tax may 
be on the appellants, it is bound to 
have repercussions on the price at 
which they buy paddy and the price 
at which rice -manufactured by them 
out of that paddy is sold by them. The 
tax payable under the Act admittedly 
being an indirect: tax, the tax burdan 
would ordinarily fall on the consumer 


of rice and not om any of the inter- 
mediaries including the appellants. The 
impugned notification cannot, therefore, 













be 
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treated as one issued against the 
policy of the statute. 

31. In view of the 
hold that Section 31 of the Act and 
the Notification issued thereunder do 
not suffer from the vice of excessive 
delegation of legislative power. 

32. We may at this stage refer 
one other subsidiary 
on behalf of the appellants. It is 
argued that because paddy and vice 
are not different kinds of goods but one 
and the same, inclusion of both paddy 
and rice in Schedule ‘C’ to the Act 
would amount to imposition of do Die 
taxation under the Act. There is no 
merit in this contention also beceuse 
the assumption that paddy and vice 
‘are one and the same is erroneous In 
Ganesh Trading Co. Karnal v. State of 
Haryana (32 STC 623): (AIR 1974 SC 
1362) arising under the Act, this Ccurt 
has held that although rice is procuc- 
ed out of paddy, it is not true to say 
that paddy continued to be paddy even 
after dehusking; that rice and paddy 
are two different things in ordinary 
parlance and therefore, when paddy 
is dehusked and rice produced, ther2 is 
a change in the identity of the goods. 
The above decision follows the prin- 
ciple enunciated by this Court in Gate 
of Punjab v. Chandu Lal Kishori Lal 
(1969) 3 SCR 849: (AIR 1969 SC 173) 
in which it was held that cotton seeds 
when separated from cotton consti-ut- 
ed distinct commercial goods diffe: ent 
from cotton. The above contention nas, 
therefore, to be rejected. 


33. In the result these appeals fail 
and they are dismissed. The parties 
shall, however, bear their own costs. 


Appeals dismissed. 
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to 
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_ tion business 


Kerala (Untwalia J.) [Prs. 1-2] S.C, 1485 


Income-tax Act (43 of 1961), Ss. 73 
and 75 — Set off of speculation losses 
by registered firm — Losses cannot be 
carried forward by such firm but have 
to be apportioned between partners. 


(Para 7) 
Cases Referred: Chronological Paras 
(1977) 109 ITR 6 (Punj & Har) 7 


1975 Tax LR 534:97 ITR 173 (Guj) 7 


AIR 1967 SC 632:63 ITR 318: (1967) 
1 SCR 813 SE re | 
Mr. J. L. Naim, Sr. Advocate (Mrs. 


Saroja Gopalkrishnan Advocate with 
him), for Appellant in all Appeals; Mr. 
P. A. Francis, Sr. Advocate (Mr. S. D 
Nayar and Miss. A Subhashini Advo- 
cates with him), for Respondent in all 
Appeals. 


UNTWALIA, J.:— These six appeals 
have been heard together as a common 
question of law in relation to the as- 
sessment of the same assessee arises in 
them. Civil Appeals 2716-2718 of 1972 
relate to the assessment years 1964-65, 
1965-66 and 1966-67, The assessee ap- 
pellant is a registered firm carrying on 
business at several places in the State 
of Kerala. Apart from its regular trade 
in various commodities, the assessee was 
also carrying on a busimess in specula- 
tion, Apropos the speculation business 
of the assessee the Income-tax Officer 
determined a loss of Rs. 40,510/-; a 
loss of Rs. 598 and a profit of Rupees 


1,36,264/- for the | assessment years - 
1964-1965, 1965-66 and 1966-67 respec- 
tively. 


_ 2 In apportioning the assessee’s in- 
come amongst its partners under Sec- 
tion 67 of the Income-tax Act, 1961, 
hereinafter referred to as the Act, he 
also apportioned the losses in specula- 
in the two assessment 
years 1964-65 and 1965-66. The profit 
in speculation business as computed for 
the assessment year 1966-67 was also 
apportioned by the Income-tax Officer 
amongst the partners. The  assessee 
contended before the Imcome-tax Offi- 
cer that the losses in the speculation 
business could not be apportioned be- 
tween the partners but should be car- 
ried forward and set off against the 
profit in the said business made in the 
assessment year 1966-67. The Ircome- 
tax Officer rejected this contention. But 
the Appellate Assistant | Commissioner 
in appeal following the decision of this 
Court in Commr. of Income-tax. Guia- 
rat v. Kantilal Nathuchard .Sami 63 
ITR 318: (1967) 1 SCR 813: (AIR 1967 
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SC 632) accepted the assessee’s stand. 
The department took the matter in 
second appeal before the Income-tax 
Appellate Tribunal. The Tribunal point- 
ed out the distinction between the pro- 


visions of Section 24 of the Income- 
tax Act, 1922 under which the case - 
of Kantilal Nathuchand (supra) had 


been decided and those of Sections 73 
and 75 of the 1961 Act. It, therefore, 
allowed the department’s appeal, On 
being asked by the assessee to state a 
case and make a reference to the High 
Court, the Tribunal referred the fol- 
lowing question of law for opinion: 


“Whether, on the facts and in the 
circumstances of the case, and on a 
true interpretation of the various pro- 
visions of the Income-tax Act, 1961, the 
Tribunal was correct in holding that 
a registered firm was not entitled to 
have its losses in speculation business 
carried forward for set off against 
future profits in speculation business.” 


3. The High Court of Kerala on a 
consideration of the relevant provisions 
of the Act contained in Chapter VI has 
answered the reference in favour of 
the Revenue and against the assessee. 
The decision of the High Court is re- 
ported in M. O. Devasia & Co. v, Com- 
missioner of Income-tax, Kerala 90 
ITR 525:(1973 Tax LR 138) (Ker). 
Civil Appeals 2716 to 2718 of 1972 have 
been filed in this Court by special 
` leave. ` 


4. Identical questions arose in re- 
spect of the assessment. years 1967-68, 
1968-69 and 1969-70. 
answered the references made in respect 
of those three years also against.the as- 
sessee by its judgment and order dated 
the 24th May, 1977. Civil Appeals 365 fo 
367 of 1978 have been preferred from 
the said decision of the High Court. 


5. In the case of Kantilal Nathu- 
chand (AIR 1967 SC 632) (supra) the 
question for consideration was whether 
on a true interpretation of the various 
provisions of the Indian Income-tax Act 
1922 speculation losses of the assessee 
firm for the assessment years 1958- 59 
and 1959-60 should be set off against its 
speculation profit in its assessment for 
the assessment year 1960-61. The pro- 
visions contained in Section 24 (1) and 
the two provisos appended thereto 
were not very clear and some appa- 
rent conflict arose between the first and 
the second proviso. On a consideration 
of the same this Court held: that specu- 
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lation losses of a registered firm 
kept apart under the first proviso to 
Section 24 (1) in computing its total 
income for one year could not be ap- 
portioned between the partners, and 
the registered firm could claim to carry 
forward such losses and have it set off 
against speculation profits of the firm 


of a later year in accordance with 
Section 24 (2). , 
6. But the provisions of law con-. 


tained in Chapter VI of the Act have 
made a considerable departure from the 
corresponding provisions of the 1922 Act. 
In these cases we are only concerned 
with the question of set-off of specula- 
tion losses against the profits of any 
other speculation business. In this 
connection it would suffice to read only 
the relevant provisions of Sections 73 
and 75 as they stood at the relevant 
time. They are as follows:— 


73, Losses in ‘speculation business — 
(1) Any loss, computed in respect of a 
speculation business carried on by the 
asgessee, shall not be set off except 
against profits and gains, if amy, of 
another speculation business. 


(2) Where, for any assessment year 
any loss computed in respect of a 
speculation business has not .been wholly 
set off under sub-section (1), so much 
of the loss as is not so set off or the 
whole loss where the assessee had no 
income from any other speculation 
business, «shall, subject to the other 
provisions of this Chapter, be carried 
forward to the following assessment 
year, and— 


(i) it shall be set off against the pro- 
fits and gains, if any, of any speculation 
business carried on by him assessable 
for that assessment year; and 

(ii) if the loss cannot be wholly so 
set off. the amount of loss not so set 
off shall be carried forward to the fol- 
lowing assessment year and so on.” 


“75 Losses of registered firms.— (1) 
Where the assessee is a registered firm, . 
any loss which cannot be set off against 
any other-income of the firm shall be 
apportioned between the partners of the 
firm, and they alone shall be entitled 
to have the amount of the loss set off ` 
and carried forward for set off umder 
Sections 70, 71,.72, 73 and 74. 


(2) Nothing contained in sub-section 
(1) of Section 72, sub-section (2) of 
Section 73 or sub-section (Ui of Section 
74 shall entitle any assessee, being a 
registered firm, to have its loss carried 
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forward and. set off under the provi- 
sions of the aforesaid sections.” 


7. On reading the above provisions 


of Section 73-it is manifest that. the as-- 


sessee’s loss in. speculation busin2ss 
cannot be ‘set off except against profits 
and gains. if any, of another specula- 
tion business. For the purposes of sat- 
off it is permissible to carry forward 
the losses to the followimg assessment 
year or years subject to the limit of 
8 years as provided in sub-section (4) 
of Section 73, But it is to be noticed 
that the provision contained in swb- 
section (2) is “subject to the other 
provisions of this Chapter”, which in- 
cludes Section 75. In the latter section 
it is clearly provided that where ihe 
assessee is a registered firm, for the 
purpose of set-off and carry forward 
of the loss apportionment -between the 
partners of the firm has got.to be made 
and they alone are entitled to have 


the amount of the loss set off and car- 


ried forward for set-off under Section 
73. The matter is put beyond any pale 
of doubt and challenge in sub-section 
(2) of Section 75 when it says that 
nothing contained in sub-section (2° of 
Section 73 shall entitle any  assessee, 
being a registered firm, to have its 
loss carried forward and set. off under 
the provisions of S. 73 (2). The Tribunal 
and the High Court, therefore, were right 


in’ holding that the ratio’ of the 
decision of this Court in Kanfilal 
Nathuchand’s case (AIR 1967 SC 632) 


(supra) cannot be applied in- respect of 
the assessments made under the Act. 
Identical views have been expressed by 
the High Court of Gujarat in Commr. 
of Income-tax, Gujarat v. Dhanji 
Shamji 97 ITR 173: (1975 Tax LR 334) 
and the High Court of Punjab and 
Haryana in .Choudhary Cotton Ginming 
and Pressing Factory vo Commr. of 
Income-tax, Punjab, (1977) 109 ITR 8 


8. For the reasons -stated above, we 
dismiss all the appeals with costs. Hear- 
ing fee one set only. 


Appeals dismissed. 
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AIR 1979 SUPREME COURT 1487 
(From; 1970-84 Mad LW 69)“ 


V. R. KRISHNA IYER AND ` 
>O A D SEN, JI ` ) 


The Authorised Officer, Thanjavur 
and another, Appellants v, S. Naga- 
natha, Ayyar, ete., Respondents, - 


_ Civil Appeals. Nos. 2542 to 2544 
1972, D/- 4-5-1979, 


(A) Tamil Nadu Land Reforms & 
Fixation -of Ceiling on Land Act (58 
of 1961), S. 22 —- Land in excess of 
ceiling area — Transfer during pro- 
hibited period — Void, if defeats any 
provisions of the Act — Proof that 
transfer is sham, ` nominal or bogus is 
not ` necessary — Nor saved, even if 
made for bona fide family necessity* or 
urgency — (1970) 84 ree LW 69, Re- 
versed, 

Section 22 literally sua leads only 
to one conclusion, that any ‘transfer of 
land during 6-4-1960 to 2-10-1962 ie. 
the period between. the date of com- 
mencement of the Act and the notified 
date, bona fide executed or not, is 
liable to. be declared void by the Autho- 
rised Officer “if he finds that the trans- 
fer defeats any -of the provisions of 
‘this Act.” Severally and cumulatively 
the provisions of the Act seek to make 
available the. maximum extent of land, 
in excess of the ceiling, to be vested 
in, Government. for fulfilment of its 
purposes, Chapter D contains a fasci- 
culus of provisions in this behalf and 
if any. transfer carves out of the sur- 
plus area some land, pro tanto, the pro- 
visions’ of the ‘Act are defeated, The 
legislature have put’ a blanket ban on 
transfers which, in effect, defeat its 
provisions. (Paras 11, 12) 


The analysis of Section 22 reveals 
that there must be a transfer or other 
alienation, It must have taken place 
‘during the period -mentioned in the 


of 


section. Jt must have the effect of de- 
feating any of the provisions of the 
Act. If these three elements are pre- 


sent, the Authorised Officer must void 
the transfer. There is no room for im- 
porting a fourth principle that the 
transfer .should:- be ‘sham’, nominal of 
bogus’. Nor indeed is. there any addi- 
tional consideration that if the transfer 
is bona fide for family necessity or 
other urgency then it is good, even 
though it defeats the provisions of the 
Act. 
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An alienation of land, however, neces- 
sary and therefore bona fide may be 
from an individual’s point of view, from 
the community’s angle, especially the 
landless community’s angle hungering 
for allotment, the alienation is not bona 
fide vis-a-vis the community. When the 
whole purpose of the Section is to pre- 
vent any alienation which defeats any 
of the provisions of the Act, it is im- 
permissible to introduce any require- 
ment, other than is mentioned in the 
Section, as a condition for its. operation. 
Obviously the provision seeks to pro- 
vide social justice for the landless’ and 
it defeats the purpose if, by the inter- 
pretative process, soft justice to large 
- landholders is brought about. (1970) 84 
Mad LW 69, Reversed, 

(Paras 14, 16) 


(B) Interpretation of Statutes — Wel- 
fare legislation introducing agrarian re- 
forms — Purpose oriented interpretation 
— Courts should adopt goal-oriented 
approach keeping in view the provisions 
of Part IV of the Constitution of India. 

l (Para 1) 

(C) Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act, (58 of 
1961), Pre — Object of the Act is equi- 
table distribution of land to the land- 
less — The Act prescribes pre-emptive 


restrictions on transfers of lands to 
achieve that object. (Para 2) 
Cases Referred: Chronological Paras 


(1584) 76 ER 637 Heydon’s Case 11 


Mr. V, P. Raman, Advocate General 
(Mr. A. V. Rangam, Advocate with him), 
for Appellant; Mr. A. T. M. Sampath 
Advocate (in CA No. 2542 of 1972), Mr. 
K. S. Ramamurthi, Sr. Advocate (Mrs. 
Saroja Gopalkrishnan Advocate with 
him) (in CA No. 2543 of 1972), M/s. 
K. Jayaram and K. Ramkumar, Advo- 
- cates (for No, 1) in C. A. No. 2544 of 
1972 and Mr. K. Rajendra Choudhry 
Advocate (for No. 2) in C. A. No, 2544 
of 1972, for Respondents. 


- KRISHNA IYER, J.:— The short point 
of law decided in the long judgment 
under appeal may justly be given short 
shrift. But the 
Petitions allowed by the High Court 
involves a legal issue of deep import 
from the angle of agrarian reform and 
surplus land available for distribution 
under its scheme that we deem it pro- 
per to discuss the core question at some 
length. If the statutory 
which ` found favour with the High 
Court be correct the risk of reform 


bateh of Civil Revision. 


construction 


legislation being condemned to func- 
tional futility is great, and so the State 
has come up in appeal by Special Leave 
challenging the High Court’s interpre- 
tation of Section 22 of the Tamil Nadu 
Land Reforms (Fixation of Ceiling on 
Land) Act, 1961 (for short, the Ceiling 
Act), Presently, we will set out the 
Skeletal facts relating to the civil ap- 
peals and the scheme of the Act design- 
ed for distributive justice in the field 
of agricultural land ownership, suffi- 
cient to disclose the purpose of the 
legislation, the mischief it intends to 
suppress, the reverse effect of the con- 
struction put on the key section (S. 22) 
in the judgment under appeal and the 
consequent  stultification of the objec- 
tive of the Ceiling Act. While dealing 
with welfare legislation of so funda- 
mental a character as agrarian reform, 
the court must constantly remember 
that the statutory pilgrimage to ‘desti- 
nation social justice’ should be helped, 
and not hampered, by judicial inter- 
pretation. For, the story of agrarian re- 
distribution in Tamil Nadu, as else- 
where, -has been tardy and zigzag, what 
with legislative delays, judicial stays 
and invalidations, followed by fresh 
constitutional amendments and new. 
constitutional challenges and statutory 
constructions, holding up, for decades, 
urgent measures of rural economic jus-. 
tice which was part of the pledges of 
the freedom struggle. It is true that 
judges are constitutional: invigilators 
and statutory interpreters; but they are 
also responsive and responsible to Part 
IV of the Constitution being one of the 
trinity of the nation’s appointed instru- 
mentalities in the transformation of the 
socio-economic order. The judiciary, 
in its sphere, shares the revolutionary 
purpose of the Constitutional order, 
and when called upon to decode social 
legislation must be animated by a goal- 
oriented approach. This is part of the 
dynamics of statutory interpretation in 
the developing countries so that courts 
are not converted into rescue shelters 
for those who seek to defeat agrarian 
justice by cute transactions of many 
manifestations now so familiar in the 
country and illustrated by the several 
eases under appeal. This caveat has 
become necessary because the judiciary 
is not a mere Umpire, as some assume, 
but an activist catalyst in the constitu- 
tional scheme. 


2. The Ceiling Act, in its structure 
and process, follows the common pat- 
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tern, The object is equitable distribu- 
tion of land to the ‘landless by reliev- 
ing those who hold more than the opt- 
mum extent fixed by the law. The 
success of the scheme depends on maxi- 
misation of surplus land to be taken 
over by the State from large land- 
holders. The strategy of fixing a severe 
ceiling on land holdings was expected 
to be paralysed by anticipatory stra- 
tegems by landholders and so the legis- 
lature sought to outwit them and clamp- 
ed down pre-emptive restrictions œn 
transfers whereby the surplus take over 
would be sabotaged. Chapter II pre- 
scribes the ceiling on land holdings and 
Chapter III prescribes certain types of 
deleterious transfers and future acquis-- 
tions. One such provision is Section 2 
which falls for immediate dissection. 
The machinery for working out the 
scheme includes ‘authorised officers’ CS 
defined in Section 3 (5) of the Ceiling 
Act. The rest of the infra~structure 
for implementation of the statutory 
scheme is not material for our case nor 
the other chapters relating to compen- 
sation, exemptions and the like. Chag- 
ter XI provides for appeals and ‘revi- 
sions and the High Court, by virtue of 
Section 83 read with Section 115 of th? 
Code of Civil Procedure, has jurisdic- 
tion to entertain revisions against orders 
of Land Tribunals which enjoy appel- 
late powers over orders of authorised 
officers in the manner provided. The 
present appeals are against a commom 
order of the High Court allowing seve- 
ral revision petitions under Section 115, 
C: RG 


3. Now, the respondents before us 
in the several appeals are persons 
whose transfers have been held void by 
the authorised officer and the land Tri- 
bunal but upheld by the High Couri 
on a narrow construction of Section 22 
of the Ceiling Act, The alienations 
took many forms ranging from stri- 
dhana to bona fide sale but shared one 
common attribute that they were exe- 
cuted during the suspect spell, if one 
may say so, between the date oi 
commencement of the Act and the 
notified date. The legislature, in 
its realistic anxiety and pragmatic 
wisdom, demarcated a lethal zone 
viz, the period between the two 
dates stated above when ail land- 
helders with lands in excess of the 
ceiling would desperately salvage their 
surplus by resort to devices, some bona 
fide, some not but all having the effect 
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The second alternative, 
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of frustrating the legislative objective of 
freezing holdings ae on the date of 
commencement of the Act and seizing 
the surplus in terms of the Act for 
eventual equitable distribution, after 
payment of statutory compensation. 


A Before embarking on any further 
discussion of the project of interdict- 
ing transfers, as spelt out in Section 
22, we may read the provision: 

“Where on or after the date of com- 
mencement of this Act, but before the 
notified date any person has transfer- 
red any land held by him by sale, gift 
(other than gift made in contemplation 
of death), exchange, surrender, settle- 
ment or in any other manner except by 
bequest or, has effected a partition of 
his holding or part thereof, the Autho- 
rised .Officer within whose jurisdiction ` 
such land, holding of the major part 
thereof is situated may, after notice to 
such person and other persons affected 
by such transfer or partition and after 
such enquiry as he thinks fit to make 
declare the transfer or partition to 
be void if he finds that the transfer 


or the partition as the case may be, 
defeats any of the provisions of this 
Act.” 


5. Three semantic alternatives com- 
pete for judicial acceptance. The first 
which appealed to the Land Tribunal, 
is that all alienations during the dubi- 
ous period specificated in Section 22, if 
executed by a holder who, but for such 
shedding operation or alienation, would 
have had lands in excess of the ceiling 


prescribed by the Act, are void 
because they are sure to defeat 
the ‘surplus’ provisions of the Act. 


which swings 
to the other extreme but has met with 
the High Courts approval, virtually 
salvages all such transfers save sham 
and mala fide ones, for only if they 
are obnoxious in that sense can they 
be caught in the coils of Section 22. 
The third possible construction, which 
is in between the two extremes and 
has been forcefully pressed before us 
by Shri K. S. Ramamurthy, validates 
bona fide transfers even during the of- 
fending period, the reason being that 
regardless of their impact on the scheme 
of the Act or its provisions, the pri- 
mary object is bona fide fulfilment of the 
alienor’s purposes such as discharge of 
pressing debts or borrowing to perform 
necessitous obligations and not to de- 
feat or thwart the purposes or provi- 
sions of the Act. 
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6. The judicial choice from among 
these triple possibles depends on the 
rules of statutory interpretation. In the 
present case the basic facts are beyond 
dispute. The legislature had a defined 
plan of providing for a ceiling on land 
holding, taking over the balance and 
distributing it among the landless ac- 
cording to priorities. In this perspec- 
tive it defined the “date of the com- 
mencement of this Act in Section 3 (11) 
as meening the 15th day of February, 
1970. It also defined in Section 3 (31) 
the notified date. As stated earlier, the 
Ceiling Act had a chequered career 
in court and, indeed, at one stage the 
whole Act was struck down as uncon- 
stitutional. However, now it is immune 
to attack having been included in the 
Ninth Schedule and there is no chal- 
lenge to its vires before us, On ac- 
count of extensive mischief done by 
alienations on a considerable scale cal- 
culated to undo the publie policy be- 
hind agrarian reform the legislature 
felt the necessity to provide in Section 
22 that transfers made between 6-4- 
1960 and 2-10-1962 would be void if 
they defeated the provisions of the 
Act. In all the cases before us the 
transfers which have been ignored by 
the Authorised Officer fall within this 
interregnum. That being admitted, the 
only question is whether the lethal ef- 
fect of Section 22 operates only in the 
case of transfers which are sham and 
specifically intended to defeat the Act 
or does not affect transfers which are 
otherwise bona fide or is so pervasive 
that if the effect of the transfer is to 
defeat the provisions of the Act, what- 
ever the intent of the parties, the 
transfer is void and can be ignored 
vis-a-vis the Ceiling Act and the 
Authorised Officer may legitimately 
proceed to compute the surplus area 
on this basis, 


7. The learned judge adverted to an 
argument that the Act being a confisca- 
tory one, the public authority “invest- 


ed with the power to enquire into and ` 


to invalidate a transfer should act 
reasonably, and that such a _ power 
should be construed beneficently in fav- 


our of the subject who is affected by the 
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statute”. (emphasis added). This 
proach sanctified by tradition and vin- 
tage, jurisprudence, is inept and inappli- 
cable when we consider agrarian reform 
legislation whose avowed purpose is to 


take away as much extent of land as 
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policy dictates so that distribution 
thereof among the landless may be 
achieved. When a whole legislation is 


geared to deprivation of property, sub- 
ject to payment of compensation, rules 
which have frowned. upon confiscatory 
legislation cannot apply at all. We are 
concerned with a Republic created by 
the people of India, with a social trans- 
formation where the State is not 
antagonistic to the citizen but harmonises 
individual interest with community 
good. The jurisprudential principles in 
such a situation cannot be the same 
as have been inherited from a culture 
which postulates the State versus the 
subject. We do not explore the ` aspect 
of the law further as we are satisfied 
that the answer to the specific question 
raised before us flows directly from 
a reading of the section in the light of 
well-established rules of interpretation. 


8. Section 7 is a key provision and 
runs as follows: 


“On and from the date of commence- 
ment of this Act, no person shall, ex- 
cept as otherwise provided in this Act 
but subject to the provisions of Chap- 
ter VII be entitled to hold land in ex- 
cess of the ceiling area; 


Provided that in calculating the total 
of land held by any person, any ex- 
tent in excess of the ceiling area and 
not exceeding half an acre in the casé 
of wet land and one acre in the case of 
dry land shall, irrespective of the as- 
sessment of such land, be excluded.” 
Section 8 directs every person who 
holds land in excess of 30 standard 
acres- to submit a return with specified 
particulars. Section 18 is the culmina- 
tion and provides for the publication 
of a notification to the effect that the 
surplus land with each landholder is re- 
quired for a public purpose. Thereupon 
such land shall be deemed to have been 
acquired for a public and shall vest in 
the Government. 


$. Chapter III is a protective arm- 
our created by the statute with prohi- 
bitions and proscriptions. In particular, 
S, 22, which we have quoted earlier, 
containing an interdict, If any transfer, 
contrary to its tenor, is created it can 
be voided by the Authorised Officer. The 
whole purpose is to make available land 
with Government for its equitable dis- 
pensation according to the statutory 
plan. Section 94 is relevant in this 


- context. 
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10. 6-4-1960 is the date of commence- 
ment of the Act 2-10-62 is the notified 
date. Transfers in between these two 
dates have been executed by the re- 
spondents in the various appeals before 
us. The concrete question ‘is whether 
S5. 22 has the effect of rendering such 
transfers invalid ipso facto or whether. 
there is need for further proof that 


such transfers are ‘sham, nominal ard 
bogus’, The view taken by the High 
Court is that 

geen Section 22 seems to cover only 


those sham, nominal and bogus trans- 
fers which are only intended to defeat 
the provisions of the Act. If the Legiz- 
lative intention is also to invalidate all 
bona fide transactions during the rele- 
vant period, it would have made cer- 
tain consequential provisions as to what 
are the rights of the transferor and tke 
transferee in relation to the property 
conveyed, and how the resultant equ-- 
ties between the transferee and 
transferor have to be worked out Th-s 
view that Section 22 will cover oniy 
transactions of sham, nominal and bogus 
Characters which are intended only to 
defeat the provisions of the Act wil 
not be inconsistent with the object prc- 
vided jin Section 7.” 


11. The learned Judge seems to take 
a liberal view that transactions . entered 
into in anticipation of the Ceiling Act 
will not be hit by the provisions pre- 
venting such transfers except where 
they are mala fide or colourable. Tha 
reason partly turns on semantics and 
the court argues with lexical suppor’: 


"The word ‘defeat’ normally means 

overcome, thwart, evade, frustrate, cir- 
cumvent, by-pass, disappoint, preven, 
the accomplishment of the word ‘defeat 
in Section 22 one.to be taken as having 
been used to import sinister motive. 
Maxwell on the interpretation of Statu- 
tes, twelfth edition, after stating that 
the Courts will not be astute to narrow 
the language of a statute so as to allow 
persons within its purview to escap? 
its net, that the statute has to be appli- 
ed to the substance rather than th? 
mere form of transactions thus defeat- 
ing any shifts and contrivances which 
parties may have devised in the hope 
of falling outside the Act.” 
The conclusion categorically reached bs 
the High Court virtually emasculates 
S. 22 as we understand its object and 
import. The learned J fudge winds up 
with these words: — 


Authorised: Officer, Thanjavur v S, 


tke - 
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"On a due consideration of the ‘mat- 
ter, I hold that under Section’ 22 of the 
Act the authorised officer is entitled to 
declare as void only those transfers 
which: are sham and nominal entered 
into with the avowed object of defeat- 
ing the provisions of the Act, without 
any bona fide intention to transfer title. 
So in the light of the view expressed 
above the facts of each case have to De 
considered.”’ 

Section 22, literally read, leads only to 
one conclusion, that any transfer, bona 
fide executed or not, is liable to be de- 
clared void by the Authorised Officer 
‘if he finds that. the transfer defeats any 
of the provisions of this Act.’ There is 
not the slightest doubt that severally 
and cumulatively the provisions of the 
Act seek to make available the maxi- 
mum extent of land, in excess of the 


‘ceiling, to be vested in Government for 


fulfilment of its purposes, Chapter H 
contains a fasciculus of provisions in 
this behalf and if any transfer carves 
out of the surplus area some land, pro 
tanto, the provisions of the Act are de- 
feated. Indeed, it is not seriously dis- 
puted that such will be the conclusion 
if we do not read into the provisions 
either the condition that it does not 
apply to bona fide transfers,- as Shri 
Ramamurthy would have it, or does not 
apply to any transfers other than sham, 
nominal or bogus transfers, as the High 
Court would have ‘it. A policy-oriented 
interpretation tallies with the literal 
construction in the present case. The 
mischief rule in Heydon’s case (1584-76 
ER 637) and the grammatical construc- 
tion which is the Golden Rule converge 
to the same conclusion in the present 
case. l 


12. The policy of the law- of land 
reform with drastic limit ` on holdings 
often drives large holders to evade by 
manouvres. They make gifts, execute 
sales or settlements, enter into other 
dealings to save their properties from 
being taken by the State. May be in a 
few cases, the owner has real necessity. 
But why sell only on the eve of land 
legislation? Why execute deeds, though 
for good purposes, only where the bill 
fixing ceilings is round the corner?, By 
and large, the strategies of extrication 
of holdings from the arm of the law is 
the reason that prompts sudden affec- 
tion for making gifts, sudden realisation 
of debts due and sudden awareness of 
family necessity. The legislature, as- 
tute enough not to be outwitted in its 
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objective, puts a blanket ban on trans- 
fers which, in effect, defeat its provi- 
sions, This may cause hardship to some 
but every cause claims martyrs. Indi- 
vidual trauma is inevitable while usher- 
ing in a new economic order. This is 
the rationale of Section 22 of the Ceil- 
ing Act. To alloy the sense of the text 
and to mix alien concepts is to debase 
the statutory metal. Likewise, laws are 
not value-free and so he reads the sym- 
bols of words best who projects in the 
process the values of the legislation as 
distinguished from his own. Reading 
other values into the legislators’ words 
may judicially demonetize the statute 
and break the comity between consti- 
tutional instrumentalities. 


13. The current and correct view of 
‘the interpretative process is that words 
must be given their ‘literal’ or ‘ordinary’ 
meaning unless there are compelling 
reasons, recognised by canons of con- 
struction, to the contrary. It must be 
remembered that the judicial rule of 
law for interpreting statutes applies the 
grammatical approach, thereby to bring 
out the value judgment incorporated in 
the statute itself. Some times it is call- 
led the ‘equity of the statute’. As Prof. 
R. B. Stevens of the Yale University 
has pointed out: 


“Whenever the Judges purport to de- 
part from the literal or ordinary mean- 
ing, and apply the mischief rule or the 
golden rule, there is a danger that in 
place of those irrelevant criteria, the 
canons of construction, they have more 
obviously substituted their own  (per- 
haps more harmful) impressions, views, 
prejudices or predispositions. Such con- 
flicts between what Parliament intend- 
ed anc what the Judges assumed Par- 
liament to have intended have long 
been appreciated.” (1) 


14, Those who have reflected on the 
meaning of meaning have said that 
‘mean’ nothing by them- 
selves. ..... (2) They convey policy and 
the Judge who interprets must seek the 
intent of the legislature by gaining an 
linsight into this policy and making it 
| manifest through the process of con- 
struction. Looking at the words of S. 22 
in the light of the scheme of prohibi- 
tion of transfers to preserve the surplus 
lands for distribution, we find no justi- 


(1) Mcdern Law Review, Vol. 28, 1965, 
p. 525. ) ! 








(2) C. Ogden and I Richards, The Mean-. 


ing of Meaning 9 (10th Edn. 1956). 
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fication for importing into S. 22 more 
than its words convey. The section says 
what it means, nothing more, nothing 
else. A simple scan of the provision re- 
veals that any transfer, gift, surrender, 
settlement or other alienation referred 
to in the section may be declared void 
by the Authorised Officer “if he finds 
that the transfer or the partition...... 
defeats any of the provisions of this 
Act.” The trichetomy is obvious, There 
must be a transfer or other alienation. 
It must have taken place during the 
period mentioned in the section. It must 
have the effect of defeating any of the 
provisions of the Act. If these three 
elements are present, the Authorised 
Officer must void the transfer. There is 
no room for importing a fourth princi- 
ple that the transfer should be ‘sham, 
nominal or bogus’. Nor indeed is there 
any additional consideration that if the 
transfer is bona fide for family neces- 
sity or other urgency then it is good, 
even though it defeats the provisions of 
the Act. We cannot amend the section 
or dilute its imperatives, scared by the 
consequences or moved by extraneous 
sympathies, Sub-conscious forces and in- 
dividual prepossessions have a subtle 
way of entering the interpretative ver- 
dict of the Judge. We have to be con- 
stantly careful to exclude such intru- 
sions, Moreover, when the whole pur- 
pose of the section is to prevent any 
alienation which defeats any of the pro- 
visions of the Act, it is impermissible to 
introduce any requirement, other than 
is mentioned in the section, as a condi- 
tion for its operation. Obviously, the 
provision seeks to provide social justice 
for the landless and it defeats the pur- 
pose if, by the interpretative process, 
soft justice to large landholders is 
brought about, We consider the ‘literal’ 
meaning of the section to be that any 
transfer or other alienation mentioned 
in the section which reduces or impairs 
the otherwise available extent of sur- 
plus land beyond the ceiling ‘defeats... 
ere the provisions of this Act’. This is 
the plain meaning of the section which 
gives no room for doubt or justification 
for importation of any further condition 
like sham, bogus etc. 


15. A return to the rules of _ strict 
construction, when the purpose of the 
statute needs it, is desirable, especially 
with a view to give effect to the inten- 
tion of the legislature. We are remind- 
ed of Lord Denning’s interesting re- 
marks in his recent book “The Discip- 
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line of Law” under the heading “I am 
a Portia Man”. 

In justification of his view Russell LJ 
quoted a passage from Shakespeare. It 
is worth recording because there are 
lessons to be drawn from it — as there 
often are from Shakespeare. 

I may perhaps be forgiven for say- 
ing that it appears to me that Lord 
Denning MR has acceded to the appeal 
of Bassanio in the Merchant of Venice 
Bassanio 

“And, I beseech you, 

Wrest once the law to your authority: 

To do a great right, do a little wrong.” 
But Portia retorted: 

“It must not be; there is no power in 

Venice 

Can alter a decree established; 

It will be recorded for a precedertt, 

And many an error, by the same ex- 

ample, 

Will rush 

be.” 
Then said Russel LJ: 

TI am a Portia man’. 

I cannot believe that Russell LJ wculd 
be a ‘Portia man’ if it meant  aligring 
himself with Shylock — in support of 
a strict law of penalties which could not 
be relieved by equity. 

To be truly a ‘Portia man’ the law- 
yer should follow the way in which 
Portia avoided ; an unjust decree. Noz to 


let tl the words of the deed be the mas- 


into the State; it carnot 











ters: but so construe them — acapt 
them as the occasion demands -— sc as 


to do what justice and equity require. 
This is how she turned the tables on 
Shylock: 


~It is in this denouement that I weculd 
follow the example of Portia — I too 
am a Portia man.” 


16. In the interpretation of S. 22 we 
too are Portia men. For this reason we 
reverse the view of the High Court that 
S. 22 will not apply to nullify any 
transaction of transfer or partition un- 
less it is further shown that it is sham, 
nominal or bogus. Nor do we agree with 
Shri Ramamurthy that even if a trens- 
action defeats the ceiling provisions it 
may still be valid if the transfer is, 
‘from an individual point of view, bona 
fide. The short reply is that from the 
community’s angle, especially the land- 
less community’s angle hungering for 
allotment, the alienation, however ne- 
cessary for the individual, is not bona 
fide vis-a-vis the community. 








Ranchhod v. State of A P. 


(Fazal Ali J.) [Pr. 1] S.C. 1493 


17. Therefore, we allow the 
in the light of the interpretation we 
have adopted, restore the tribunal's 
holding and rule that if any transfer de- 
feats the provisions of the Act by re- 
ducing the extent of surplus land in 
excess of the ceiling available from any 
person such transaction, bona fide or 
not, is void in the matter of computa- 
tion of the permissible area and the sur- 
plus area. May be, that the transaction 
may be good for other purposes or may 
not be. The Authorised Officer is within 
his power if he ignores it as void for 
purposes of S. 22, S. 7 and other ceiling- 
related provisions. 

18. The detailed discussion of the 
High Court on many other aspects of 
the Act do not affect the core of the 
matter and cannot deflect us from the 
conclusion we have arrived at. The 
appeals are allowed but in the light of 
the earlier direction of the court the 
State will pay costs of the respondents. 


Appeals allowed. 


appeal 


AIR 1979 SUPREME COURT 1493 
(From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL JJ. 
Ranchhod, Appellant v. 
Madhya Pradesh, Respondent. 
Criminal Appeal No. 287 of 1973, D/- 
24-1-1979. 


Penal Code (45 of 1860) Ss. 365, 387 — 
Abduction for extortion — Sentence — 
Extenuating circumstances — Accused 
taking active part in abducting and tor- 
turing victim and demanding ransom — 
No ground exists for reducing senience. 

(Para 1) 


State of 


FAZAL ALI J.:— The appellant in 
this appeal þy special leave has þeen con- 
victed under S. 365 I. P.C. and sentenced 
to three years’ rigorous imprisonment 
and a fine of Rs. 100/-. He has also been 
convicted under S. 457 I.P.C. and sen- 
tenced to three years’ rigorous imprison- 
ment and a fine of Rs. 100/-. The senten- 
ces were directed to run concurrently. 
We have gone through the judgment of 
the High Court and that of the Trial 
Court and we do-not find any point in 
this case so as to warrant our inter- 
ference. Mr. Kohli for the appellant 
argued that having regard to the cir- 
cumstance that the appellant was not the 
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main culprit who. demanded ransom, a 
lenient view of the matter be taken. It 
would, however, appear from the evi- 
dence of P. W. 1 that the appellant took 
an active part in abducting and torturing 
the complainant*and also demanded ran- 
som like his confederates. We do not 
find any ground to reduce the sentence 
in this case. There is no merit in this 
appeal and it is dismissed. The appellant 
shall now surrender and serve out the 
remaining portion of the sentence. 


Appeal dismissed. 


AIR 1979 SUPREME COURT 1494 
(From: Punjab and Haryana) 
N. L. UNTWALIA AND 
S. MURTAZA FAZAL ALI, JJ. 
Chote Lal and another, Appellants v. 
State of Haryana, Respondent. 


Criminal Appeal No. 28 of 1973, 
11-1-1972. 


(A) Penal Code (45 of 1860), S. 366 — 
Mere finding that accused abducted the 
woman — Not sufficient for sustaining 
conviction under S. 366 — Further find- 
ing that accused abducted the woman for 
any of the purposes mentioned in S. 366 
necessary — Decision of Punjab and 
Haryana High Court, Reversed. 

(Para 2) 


(B) Penal Code (45 of 1860), Ss. 325 
and 323 simpliciter — Conviction un- 
der — Legality — Non-consideration of 
evidence of defence witness and other 
relevant circumstances — Held, there- 
being miscarriage of justice, the convic- 
tion was lable to þe set aside — Deci- 
sion of Punjab and Haryana High Court, 
Reversed. (Para 3) 


UNTWALIA, J.:— Seventeen named 
persons were challaned by the police in 
this case as having committed various 
offences of assault and abduction. Nine 
of them were acquitted by the trial 
Court. Eight were convicted under Sec- 
tions 325, 323 and 366 with the aid of 
S. 149 of the Indian Penal Code. They 
were also convicted for rioting. Various 
sentences were imposed on them. On ap- 
peal, the High Court acquitted six more 
out of the named persons maintaining 
the conviction of appellant Chote Lal 
under Ss. 325 and 323 simpliciter. It 
also maintained the conviction of ‘Chote 
Lal and Hira Lal under S. 366 simplici- 
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ter. They have obtained special leave 
from this Court and hence this appeal. 


2. Having appreciated the entire facts 
and circumstances of this cese, we are 
of the view that the conviction of nei- 
ther of the appellants on any of the 
Counts can be maintained. The High 
Court has failed to record any finding 
which was necessary to be recorded for 
the purpose of maintaining their convic- 
tion under S. 366 Indian Penal Code. By 
merely finding that they abducted Laj- 
wanti, the charge under S. 366 could not 
be held to have been proved. It was 
further necessary to find that they ab- 
ducted the woman for any of the pur- 
poses mentioned in S. 366. In the ab- 
sence of such a finding that charge fails 
against both the appellants. 


d So far as the charge against 
the appellant Chote Lal for as- 
sault is concerned, it relates to the 


causing of grievous hurt on Kishori- 
lal by a ‘Dang’ and causing some hurt to 
his wife by a push. The occurrence re- 
lated to the dispute which was there be- 
tween Ajmer Singh, husband of Laj- 
wanti and daughter-in-law of appellant 
Hira Lal. Ajmer Singh was examined as 
D. W. 2 on behalf of the defence. He 
stated that he went to rescue or take his 
wife from the custody of Kishori Lal as 
he did not like that Lajwanti should re- 
main in his company. Since Kishori 
Lal resisted, he gave ‘Dang’ blow to him. 
He also admitted that he caused some in- 
juries to his wife. The High Court fail- 
ed to consider the evidence of D. W. 2. 
In our opinion on the facts of this case, 
failure of the High Court to consider 
the evidence of D, W. 2 has resulted in 
miscarriage of justice. Coupled with that, 
the High Court found that Chote Lal had 
taken part in the Panchayat relating to 
the dispute between Lajwanti’s husband 
and Kishori Lal but he was not the type 
of the person who had such a grudge 
against Kishori Lal that he would take a 
‘Dang’ in his hand and cause a fracture of 
his leg. It was not natural and reason- 
able to believe the prosecution story that 
it was Chote Lal alone who caused the 
injury to Kishori Lal and his wife. We 
are, therefore, of the opinion that so far 
as the conviction of Chote Lal for assault 
is concerned, it was vitiated because of 
non-consideration of evidence of D. W. 2 
and the other relevant circumstance in 
favour of Chote Lal. We do not feel 
persuaded to uphold his conviction, as in 
our opinion there seems to be miscar- 
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riage of justice in the matter of his. con- 
viction under Ss. 325 and 323 simplicicer. 

4. For the reasons stated above, we 
allow the appeal and set aside the con- 
viction and sentences of both the appel- 
lants and acquit them of all the char- 
ges. They are discharged from bail 
bonds. 


Appeal allowed, 


AIR 1979 SUPREME COURT 1495 
(From: 1976 Cri LJ 589 (Ker)) 
S. MURTAZA FAZAL ALI AND 
P. SG KAILASAM, JJ. 
K. S. Dharmadatan, Appellant vy. Cən- 


tral Government and others, Respon- 
dents. 


Criminal Appeal No. 362 of 1975, DA- 
1-5-1979. 

Prevention of Corruption Act (2 of 
1947), S. 6 — Applicability — Offender 
ceasing to be public servant — S. 6 
would have no application — At the 
time of Special Judge taking cogni- 
zance, accused ceasing to be public ser- 
vant as being dismissed from service — 
—- Dismissal set aside during pendeacy 
of criminal case — Setting aside of 
dismissal could not nullify the cogni- 
zance taken by Special Judge. 

(Paras 2, 5) 


Cases Referred : Chronological Peras 


AIR 1971 SC 786: (1971) 3 SCR 266: 
1971 Cri LJ 662 7 
AIR 1968 SC 413: (1968) tr SCR 71: 


1968 Lab IC 364 11 
AIR 1961 SC 1047: (1961) 2 SCR 189 
10 

AIR 1960 SC 1016:40 ITR 142 12 


AIR 1958 SC 107 : 1958 SCR 1037 6 
AIR 1955 SC 661 : (1955) 2 SCR 603 11 

Mr. S. Govind Swaminandham, Sr. 
Advocate (M/s. A. V. Rangam and N. S. 
Sivam, Advocates with him), for Appel- 
lant; Mr. Soli J. Sorabjee, Addl. Sol. 
Genl. (M/s. R. N.. Sachthey and E. C. 
Aggarwal, Advocates with him), for F.es- 
pondents. 

FAZAL ALI J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment and order of the High Court of 
Kerala dated 11th July, 1975 dismissing 
a criminal revision petition filed by the 
appellant before the High Court. 

2. The point involved in the present 
appeal lies within a very narrow com- 
pass. The appellant was being prosecut- 
ed for offences under Ss. 120B, 420, 471 
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and 468 read with S. 34, LP.C., Sec. 167 
(72) of the Sea Customs Act and §. 5(2) 
read with S. 5 (1) (d) of the Prevention 
of Corruption Act. At the time when the 
charge-sheet was filed and the Special 
Judge took cognizance against the appel- 
lant sometime in Oct., 1970 the appel- 
lant ceased to be a public servant, and, 
therefore, no sanction under. S. 6 of the 
Prevention of Corruption Act (herein- 
after referred to as the Act) was ob- 
tained. It appears that in pursuance of 
a departmental enquiry held against the 
appellant he was  charge-sheeted and 
ultimately dismissed by the appointing 
authority. Thereafter, the appellant fil- 
ed an appeal before the President of 
India on 18-10-1967 against his removal 
from service. After consulting the Union 
Public Service Commission the President 
by his order dated 25-9-1972 allowed the 
appeal and set aside the order of re- 
moval from service passed by the Col- 
lector of Customs against the appellant. 
The order of the President further di- 
rected that the period of absence from 
5-9-1967 till the date of reinstatement 
was to be treated as under suspension. 
The appeal appears to have been allow- 
ed by the President mainly on the 
ground that there was some defect in 
the charge-sheet served by the discipli- 
nary authority. The disciplinary autho- 
rity was directed to institute de novo 
proceedings against the appellant after 
rectifying the defect in the charge-sheet. 
While these proceedings before the Pre- 
sident were going on, the trial against 
the appellant proceeded to its logical end 
and we now understand that evidence has 
already been led and the arguments 
have to be heard. 


3. The appellant on being reinstated 
by the President filed an application be- 
fore the Special Judge praying that all 
further proceedings be dropped inasmuch 
as the prosecution against the appellant 
was initiated in the absence of a pro- 
per and valid sanction having been ob- 
tained under S. 6 of the Act. The Special 
Judge, however, rejected the petition as - 
a result of which the appellant moved 
the High Court but was not successful 
there. 


4. The only point raised by the ap- 
pellant before the High Court as also 
before us was that in view of the order 
of the President reinstating the appel- 
lant retrospectively, the appellant must 
be deemed to be in service with effect 
from: the date from which the depart- 
mental proceedings were started against 
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him, and, therefore, he would be a pub- 
lic servant at the time when cognizance 
was taken by the Special Judge, and as 
no sanction under S. § of the Act was 
obtained, the entire proceedings became 
void ab initio. Mr. Sorabjee appearing 
for the respondents has submitted that 
admittedly and factually at the point of 
time when the Special Judge took cog- 
nizance of the case on 14-10-1970 the ap- 
pellant having been dismissed from ser- 
vice was no longer a public servant, and, 
therefore, S. 6 of the Act had no appli- 
cation. Section 6 of the Act runs thus: 

“6 (1) No court shall take cognizance 
of an offence punishable under Sec. 161 
or S. 164 or S. 165 of the Indian Penal 
Code, or under sub-sec. (2) or sub-s. (3A) 
of S. 5 of this Act, alleged to have been 
committed by a public servant, except 
with the previous sanction; 

(a) in the case of a person who is em- 
ployed in connection with the affairs of 
the Union and is not removable from 
his office save by or with the sanction of 
the State Government or of the Central 
Government; 


(b) in the case of a person who is em- 
ployed in connection with the affairs of 
a State and is not removable from his 
office save by or with the sanction of 
the Central Government or of the State 
Government; 


(c) in the case of any other person of 
the authority competent to remove him 
from his office.” 


5. A perusal of this section would 
Clearly disclose that the section applies 
Only where at the time when the offence 
was committed the offender was acting 
as a public servant. If the offender had 
ceased to be a public servant then Sec- 
tion 6 would have no application at all. 
Furthermore, it is also manifest from 
the perusal of Section 6 that the point of 
time when the sanction has to be taken 
must be the time when the court takes 
cognizance of an offence and not before 
or after. If at the relevant time, as indi- 
cated above, the offender was not a pub- 
lic servant no sanction under S. 6 was 
necessary at all. 

6. Construing S. 6 of the Act this 
Court in the case of S. A. Venkataraman 
v. The State 1958 SCR 1037: (AIR 1958 
SC 107) pointed out as follows (at p. 111): 


“When the provisions of S. § of the 
Act are examined it is manifest that the 
two conditions must be fulfilled before 
its provisions become applicable. One is 
that the offences mentioned therein must 
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be committed by a public servant and 
the other is that that person is employ- 
ed in connection with the affairs of the 
Union or a State and is not removable 
from his office save by or with the sanc- 
tion of the Central Government or the 
State Government or is a public servant 
who is removable from his office by any 
other competent authority. Both these 
conditions must be present to preventa 
court from taking cognisance of an 
offence mentioned in the section with- 
out the previous sanction of the Central 
Government or the State Government or 
the authority competent to remove the 
public servant from his office. If either 
of these conditions is lacking, the essen- 
tial requirements of the section are 
wanting and the provisions of the sec- 
tion do not stand in the way of a court 
taking cognisance without a previous 
Sanction ......... Conversely, if an of- 
fence under S. 161 of the Indian Penal 
Code was committed by a public servant, 
but, at the time a court was asked to 
take cognisance of the offence, that per- 
son had ceased to be a public servant 
one of the two requirements to make 
S. 6 of the Act applicable would be 
lacking and a previous sanction would 
be unnecessary. The words in Section 6 
(1) of the Act are clear enough and they 
must be given effect to.” 


7. To the same effect is a later deci- 
sion of this Court in the case of C. R. 
Bansi v. State of Maharashtra, (1971) 3 
SCR 236: (AIR 1971 SC 786) :— 

7-A. In view of the observations re- 
ferred to above, it is manifest that asthe 
appellant had ceased to be a public ser- 
vant at the time when the cognizance 
of the case was taken against him by the 
Special Judge no sanction under S. 6 of 
the Act was necessary. l 

8. It was, however, argued by Mr. 
Swaminadhan, learned counsel for the 
appellant that the logical consequence 
of the order of the President reinstating 
the appellant was that he would be 
deemed to have been put back into ser- 
vice on the date the charge-sheet was 
submitted against him, and, therefore, 
he must be deemed to be a public ser- 
vant within the meaning of S. 6 of the 
Act. In other words, the learned counsel 
wanted us to import a legal fiction aris- 
ing from the Presidential order by which 
even though factually the appellant may 
not have been a public servant at the 
time when the cognisance was taken, he 
would be deemed to be so by virtue of 
the Presidential order even though the 
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Presidential order may have been passed 
years after the cognizance was taken. 
We are however unable to agree wth 
the somewhat broad arguments advanc- 
ed by the learned counsel for the appzi- 
lant. 


9. To begin with, the dismissal of the 
appellant was not a nullity so as to 
vitiate all proceedings previous or stb- 
sequent. It was merely an order passed 
by the President in an appeal and the 
appellant succeeded because of a mani- 
fest defect in the charge-sheet. The orcer 
passed by the President was therefcre 
not an order on merits. There is nothing 
to show that the President ever intended 
that the appellant should be deemed to 
have been reinstated even for the pur- 
pose of S. 6 of the Act so as to nullcty 
actions completed, consequences en- 
sued or transactions closed. In fact, when 
the President observed that the appal- 
lant shall be deemed to have been placed 
under suspension from the date of the 
original order of dismissal it merely 
meant that for the purpose of certain 
civil consequences flowing from the 
order of the President, namely, the grent 
of subsistence allowance or other bere- 
fits the order would be deemed to be 
retroactive in character. It is well set- 
tled that a deeming provision cannot be 
Pushed too far so as to result in a mest 
anomalous or absurd position. 


19. In the case of Commissioner of 
Sales Tax, Uttar Pradesh v. Mcdi 
Sugar Mills Ltd. (1961) 2 SCR 189: (A-R 
1961 SC 1047) while laying down tne 
principles on the basis of which a deem- 
ing provision should be construed tkis 
Court observed as follows :— 

‘A legal fiction must be limited to tne 
purposes for which it has been creat2d 
and cannot be extended beyond its legi- 
timate field.” 

LL Similarly in the case of Braith- 
waite & Co. (India) Ltd. v. Employees’ 
State Insurance Corporation (1968) 1 SCR 
771: (AIR 1968 SC 413) this Court fur- 
ther amplifying the principle of the con- 
struction of a deeming provision obser- 
ved thus (at p. 416):— 

“A legal fiction is adopted in law fr 
a limited and definite purpose only amd 
there is no justification for extending it 
beyond the purpose for which the legs- 
lature adopted it.” 

In the Bengal Immunity Co. Ltd. v. State 
of Bihar (1955) 2 SCR 603: (AIR 1955 
SC 661) this Court pointed out that 
“explanation should be limited to the 
purpose the Constitution-makers had ard 
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legal fictions are created only for some 
definite purpose.” 


12. In the case of Commr. of tone 
tax Bombay City v. Elphinstone Spinning 
and Weaving Mills Co. Ltd. 40 ITR 142: 
(AIR 1960 Sc 1016) this Court observed 
as follows (at p. 1022 of AIR) :— 


“As we have already stated, this fic- 
tion cannot be carried further than what 
it is intended for.” 


13. Thus, it is well settled that deem- 
ing fiction should be confined only for 
the purpose for it is meant. In the in- 
stant case, the order of the President 
reinstating the appellant and creating a 
legal fiction regarding the period of 
suspension must be limited only so far 
as the period of and the incidents of sus- 
pension were concerned and could not 
be carried too far so as to project it even 
in cases where actions had already been 
taken and closed. In other words, the 
Position seems to be that at the time 
when actual cognizance by the court was 
taken the appellant had ceased to be a 
public servant having been removed 
from service. If some years later he had 
been reinstated that would not make the 
cognizance which was validly taken by 
the court in October, 1970 a nullity or 
render it nugatory so as to necessitate 
the taking of a fresh sanction. We, there- 
fore, entirely agree with the view taken 
by the High Court that in the facts and 
circumstances of the present case legal 
fiction arising out of the Presidential 
Order cannot be carried to nullify the 
order of cognisance taken by the Special 
Judge. The argument of the learned 
counsel for the appellant is, therefore, 
overruled. No other point was pressed 
before us. The appeal being without 
merit is accordingly dismissed. The Spe- 
cial Judge would now hear the argu- 
ments of the parties and dispose of the 
Case as expeditiously as possible. Let the 
records be sent back to the Special Judge 
immediately. 

Appeal dismissed. 
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O. CHINNAPPA REDDY JJ. 
Surendra Nath Mahton, Appellant v. 
State of Bihar, Respondent. 


Criminal Appeal No. 261 of 1972, D/- 
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Penal Code (45 of 1860), S. 300 — Mur- 


der — Dying declaration, oral — Pro- 
Secution witnesses, near relations men- 
tioned in F. L R. — Appreciation of 
evidence — Supreme Court refused to 
interfere with the conviction for mur- 
der. (Para 1) 


FAZAL ALI, J.:— In this appeal by 
special leave, the appellant has been 
convicted under S. 302 I. P.C. and sen- 
tenced to imprisonment for life. The en- 
tire case rests on the dying declaration 
made ty the deceased Sukhu and the 
evidence of P. Ws. 1 to 7, 11 and 15. Out 
of these witnesses, D Ws. 2 and 3 are near 
relations who have been clearly men- 
tioned in the F.I.R. The fact that the 
deceased made an oral dying declaration, 
is also mentioned in the F.I.R. After 
having gone through the judgment of the 
courts below, we do not find any error 
of law to warrant any interference in 
this appeal. It is concluded by findings of 
facts. The appeal fails and is accordingly 
dismissed. 

Appeal dismissed. 


AIR 1979 SUPREME COURT 1498 
(From: 1972 All Cri. R. 13) 


S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY JJ. 


Ram Lal, Appellant v. State of U. P, 
Respondent. i 

Criminal Appeal No. 154 of 1972, D/- 
5-3-1979. 


Criminal P. C. (5 of 1898), Ss. 499, 514 
— Scope of S. 499 — Undertaking of 
surety to secure attendance of accused 
is quite independent of undertaking 
given by accused to appear before Court 
— Forfeiture of personal bond of ac- 
cused is not a condition precedent to 
forfeiture of bonds of sureties — AIR 


1939 AU 682 and AIR 1963 Cal 309, 
Overruled. E 
. (Para 3) 

Cases Referred: Chronological Paras 
AIR 1963 SC 430: 1963 (1) Cri LJ 
335 . 2,4 
AIR 1963 Cal 309: 1963 (1) Cri LJ 
748 2, 3 


AIR 1953 All 481: 1953 Cri LJ 1099 2,3 
AIR 1946 All 116: 47 Cri LJ 528 2,3 
AIR 1939 All 682: 41 Cri LJ 85 2,3 

Mr. Shiy Pujan Singh Advocate for 
Appellant; Mr. D. P. Uniyal, Sr. Advo- 
cate (Mr. M. V. Goswami, Advocate 
with him), for Respondent. 
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QO. CHINAPPA REDDY J.:— Jorma 

who was convicted by the learned 
Session’s Judge Dehradun under Sec- 


tion 302 Indian Penal Code and sentenc- 
ed to suffer imprisonment for life, was 
directed by the High Court of Allahabad 
to be released on bail on furnishing bail 
to the satisfaction of the District Magis- 
trate, Dehradun. The District Magistrate 
(Judicial) Dehradun ordered Jorma to 
execute a personal bond in a sum of 
Rs. 5,000/- and to furnish two sureties 
in a sum of Rs. 10,000/- each. Ram Lal 
the present appellant was one of the 
persons who executed a surety bond. 
Another, Abdul Jabbar, also executed a 
surety bond. By some oversight no per- 
sonal bond was taken from Jorma nor 
was his signature taken on the reverse 
of the bonds executed by the two sure- 
ties as appears to have been usually 
done. Jorma jumped bail and the sure- 
ties were unable to produce him when 
required to do so. The District Magis- 
trate, Dehradun, therefore, forfeited the 
surety bonds and issued a warrant of 
attachment against the sureties under 
5. 514 of the Code of Criminal Procedure, 
1898. The appellant preferred an appeal 
to the High Court of Allahabad against 
the order of forfeiture. Before the High 
Court it was submitted that the surety 
bond executed. by the appellant could 
not be forfeited when no personal bond 
had been taken from the accused who 
had been released on bail. The High 
Court overruled the submission of the 


‘appellant and confirmed the order of for- 


feiture. The appellant has filed this ap- 
peal on a certificate granted by the High 
Court under Art. 134 (1) (e) of the Con- 
stitution. i 


2. Shri Shiy Pujan Singh, learned 
Counsel for the appellant submitted that 
the question of forfeiting the surety 
bond for the failure of the accused to 
appear would arise only if the accused 
himself had executed a personal bond 
for his appearance. He submitted that 
someone must be primarily bound be- 
fore the surety could be bound and his 
bond forfeited. He invited our attention 
to S. 499 of the Code of Criminal Pro- 
cedure, 1898, and form No. 42 of the 
forms in Schedule V. He relied on the 
decisions in Brahma Nand Misra v. Em- 
peror, AIR 1939 All 682 and Sailesh 
Chandra v. The State, AIR 1963 Cal 309 
A reference was also made to Bekaru 
Singh v. State of U. P. AIR 1963 SC 430. 
On the other hand the learned Counsel 
for the State urged that the pond to be 
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executed by the surety was independent 
of the bond to be executed by the ac- 
cused and there was no impediment in 
the way of the forfeiture of the surety 
bond even in the absence of a personal 
bond executed by the accused. He relied 
upon the decisions in Abdul Aziz v. Em- 
peror, AIR 1946 All 116 and Mewa Ram 
v. State, AIR 1953 All 481. 

d Section 499 (1) of the Code of Cri- 
minal Procedure Code 1898 was in the 
following terms :— 

“Before any person is released on bail 

or released on his own bond, a bond for 
such sum of money as the police officer 
or Court, as the case may be, thinks suf- 
ficient shall be executed by such person, 
and, when he is released on bail, by one 
or more sufficient sureties conditioned 
that such person shall attend at the time 
and place mentioned in the bond, and 
shall continue so to attend until other- 
wise directed by the police-officer or 
Court, as the case may be.” 
Now, this provision contemplated the 
execution of a bond by the accused, and 
by the sureties. The provision did not 
imply that a single bond was to be 
executed by the accused and the sureties, 
as it were, to be signed by the accused 
and counter signed by the sureties. Form 
No. 42 of Schedule V Code of Criminal 
Procedure, 1898, was as follows:— 

"SLL, Bond and Bail bond on a preli- 
minary inquiry before a Magistrate. 

(See sections 496 and 499) 

I. (name), of (place), being brought be- 
fore the Magistrate of (as the case may 
be) charged with the offence of, and re- 
quired to give security for my attend- 
ance in his Court and at the Court of 
Session, if required, do bind myself to 
attend at the Court of the said Magis- 
trate on every day of the preliminary 
inquiry into the said charge, and, should 
the case be sent for trial by the Court 
of Session, to be, and appear, before the 
said Court when called upon to answer 
the charge against me; and, in case of 
my making default, herein, I bind myself 
to forfeit to Government the sum of ru- 


dated this day of 18. 
(Signature) 
I hereby declare myself. (or we jointly 
and severally declare ourselves and each 
of us) surety (or sureties) for the said 
(name) that he, shall attend at the Court 
of on every day of the preliminary in- 
quiry into the offence charged against 
him, and, should the case be sent ‘for 
trial by the Court of Session, that he 
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shall be, and appear, before the said 
Court to answer the charge against him, 
and, in case of his making default there- 
in, I bind myself (or we bind ourselves) 
to forfeit to Government the sum of ru- 
Dees, 0000 
Dated this day of 18. 
(Signature)” 


The undertaking to be given by the ac- 
cused as may be seen from form No. 42 
of Schedule V was to attend the Court 
on every day of hearing and to appear 
before the Court whenever called upon. 
The undertaking to be given by the 
surety was to secure the attendance of 
the accused on every day of hearing and 
his appearance before the Court when- 


ever called upon. The undertaking 
to be given by the surety was 
not that he would secure the at- 


tendance and appearance of the accu- 
sed in accordance with the terms of the 
bond executed by the accussed. The 
undertaking of the surety to secure the 
attendance and presence of the accused 
was quite independent of the undertak- 
ing given by the accused to appear be- 
fore the Court whenever called upon 
even if both the undertakings happened 
to be executed in the same document 
for the sake of convenience. Each under- 
taking being distinct could be separately 
enforced. It is true that before a person 
is released on bail he must execute a 
personal bond and, where necessary, 
sureties must also execute bonds. There 
can be no question of an accused being 
released on bail without his executing a 
personal bond. But it does not follow 
therefrom that if a person is released by 
mistake without his executing a personal 
bond the sureties are absolved from se- 
curing his attendance and appearance 
before the Court. The responsibility of 
the surety arises from the execution of 
the surety bond by him and is not con- 
tingent upon execution of a personal 
bond by the accused. Nor is the liability 
to forfeiture of the bond executed by the 
surety contingent upon the execution and 
the liability to forfeiture of the personal 
bond executed by the accused. The for- 
feiture of the personal bond of the ac- 
cused is not a condition precedent to the 
forfeiture of the bonds executed by the 
sureties. The Caicutta High Court in 
Sailash Chandra Chakraborty v. The 
State (AIR 1963 Cal 309) and a single 
Judge of the Allahabad High: Court in 
Brahma Nand Misra v. Emperor, AIR 
1939 All 682 proceeded on the assumption 
that the bond executed by the. accused 
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and the sureties was single and indivisi- 
ble and if the accused did not join in 
the execution of the bond, the bonds 
executed by the sureties alone were inva- 
lid. We do not find any warrant for this 
assumption in S. 499 of the Criminal 
Procedure Code of 1898. We are afraid 
that there has been some confusion of 
thought by the importation of the ideas 
of ‘debt’ and ‘surety’ from the civil law. 
As pointed out in Abdul Aziz v. Emperor 
(AIR 1946 All 116) under S. 499 Criminal 
Procedure Code, the surety did not 
guarantee the payment of any sum of 
money by the person accused who was 
released on bail but guaranteed the attend- 
ance of that person and so the fact that 
the person released on bail himelf did not 
sign the bond for his attendance did not 
make the bond executed by the surety an 
invalid one. In Mewa Ram v. State, (AIR 
1953 All 481) the difference between a 
surety under the Code of Criminal Pro- 
cedure and a surety under the Civil Law 
was pointed out and the view taken in 
Abdul Aziz v. Emperor (AIR 1946 All 116) 
was reiterated. We agree with the view 
expressed in Abdul Aziz y. Emperor, and 
Mewa Ram v. State (AIR 1953 All 481). 
4. In Bekaro Singh v. State of U. P. 
(AIR 1953 SC 430) the question presently 
under consideration did not arise. The 
question which was considered in that 
case was whether it was necessary that 
the personal bond of the accused should 
be executed on the other: side of the 
bond executed by the surety on the 
Same paper. It was held that it was not 
necessary. And it was pointed out that 
the mer2 fact that form No. 42, Schedule 
V Criminal Procedure Code, printed the 
contents of the two bonds, one to be 
executed by the accused and the other 
by the surety together, did not mean 
that both the bonds should be on the 
same sheet of paper. To the extent that 
it goes the decision helps the State and 
not the appellant. For the reasons stated 

above, the appeal is dismissed. 
Appeal dismissed. 


AIR 1979 SUPREME COURT 1500 
(From: Gujarat) 
S. MURTAZA FAZAL ALI AND 
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Jawar Arjan, Appellant v. State of 
Gujarat, Respondent. 

Criminal Appeal No. 111 of 1972, D/- 
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AIR. 


Bombay Prohibition Act (25 of 1949), 
S. 66 (1) (b} r/w S. 181 — Conviction 
under — Legality — Conviction o 
rikshaw driver for having conscious 
knowledge of the fact that the bag 
belonging to the passenger contained 
prohibited articles — Inference of such 
knowledge based largely on the infor- 
mation from police sources — Informa- 
tion being inadmissible, held, could not 
be used against the driver — Convic- 
tion was therefore liable to be set aside. 
Decision of Gujarat High Court, Re- 
versed. (Para 1) 


FAZAL ALI, J.:— In this appeal by 
special leave, the appellant has been 
convicted under S. 66 (1) (b) read with 
5. 181 of the Bombay Prohibition Act. 
The prosecution case has been fully 
detailed in the judgment of the courts 
below and it is not necessary for us to 
repeat the same all over again. The ap- 
pellant was a Rikshaw driver who had 
carried the accused No. 2 in his Rikshaw. 
On search of the Rikshaw some balloons 
kept in a bag containing illicit liquor 
were found. Apart from the passenger 
who was the owner of these articles the 
appellant was also convicted as having 
conscious knowledge of the fact that the 
bag contained prohibited articles. It is 
true that both the courts below have held 
that the accused had conscious knowledge 
of the fact that the articles contained 
illicit liquor. This inference appears to 
have been based largely on the informa- 
tion which the Police derived from its 
sources which indicated that the appel-| 
lant in collusion with the second accused! 
were trying to take away the articles. 
This information, however, being in- 
admissible, cannot be used against the 
appellant because there is no evidence to 
show that the appellant was asked to 
put these articles in the dicky of the 
Rikshaw. Nor there is anything to show 
that the bag containing the balloons was 
so clearly visible as to lead to the 
inference therefrom that the bag con- 
tained illicit liquor. It appears from the 
prosecution case itself that the articles 
were kept in a bag which was closed and 
they were put into the dicky of the Rik- 
shaw. The appellant was merely a Rik- 
shaw driver. He cannot be imputed with 
the knowledge of the possession of the 
articles merely because the passenger put 
those articles in the dicky of that rick- 
shaw. For these reasons, therefore, we 
are fully satisfied that there is no legal 
evidence to connect the accused with the 
crime. Accordingly, the appeal is allow- 
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ed.and the order of the High Court is set 
aside. The appellant will now be cis- 
charged from the bail bonds. 

Appeal allowed. 


AIR 1879 SUPREME COURT 1501 
(From : Bombay) 
P. N. BHAGWATI AND 
R. S. PATHAK JJ. 


Vimal Chand Jawantraj Jain, Peti- 


tioner v. Pradhan and others, Respon- 
dents. 

Writ Petn. No. 146 of 1979, D/- 4-5- 
1979. 

Constitution of India Art. 22 (5) — 


Conservation of Foreign Exchangé and 
Prevention of Smuggling Activities Act 
(1974) S. 3 — Detention under S. 3 — 
Detenu requesting for copies of statements 
and documents relied on in grounds of 
detention — Confirmation of his dezen- 
tion without considering his representa- 
tion is violative of Art. 22 (5). l 

(Paras 3, 4, 5) 


Cases Referred: Chronological Paras 
AIR 1975 SC 550: 1975 Cri LJ 446 3 
(1969) 2 SC WR 529 3 


AIR 1969 SC 1028: 1969 Cri LJ 1446 3 

Mr. R. Jethmalani Sr. Advocate (Irs, 
K. Hingorani „Advocate. with him) for 
Petitioner; Mr. U. R. Lalit and J. L. Nain 
Sr. Advocates (Mr. M. N. Shroff Acvo- 
cate with him), for Respondents. 


BHAGWATI, J.:— This petition is 
directed against the validity of an order 
of detention dated 13th Nov. 1978 made 
by the first respondent who is the Se:re- 
tary to the Government of Maharashtra 
Home Department in exercise of the 
power conferred under sub-sec. (1) of 
S. 3 of the Conservation of Foreign Ex- 
change and ‘Prevention of Smuggling 
Activities Act, 1974 (hereinafter referred 
to as the Act). The petitioner has urged 
several grounds before us but it is not 
necessary to refer to them since there 
is one ground which is in our opinion 
sufficient to dispose of the petition in 
favour of the petitioner. To appreciate 
this ground, it is necessary to state a few 
facts. 

2. On 13th Nov. 1978, an order was 
made by the lst respondent in exercise 
of the power conferred on him under 
sub-sec. (1) of S. 3 of the Act directing 
the detention. of the petitioner. Pursuant 
to the order of detention, the petitioner 
was arrested and he was immediately 
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served with the grounds of detention 
which were embodied in a communica- 
tion dated 13th Nov. 1978 addressed by 
the lst respondent to the petitioner. The 
grounds of detention were quite elabo- 
Tate and they alleged various smuggling 
activities against the petitioner and seve- 
ral statements and documents were re- 
ferred to and relied upon in support of 
those allegations. The petitioner, by his 
Advocate’s letter dated 25th Nov. 1978, 
requested the ist respondent to furnish 
copies of the statements and documents 
referred to and relied upon in the grounds 
of detention and stated that he required 
the same for the purpose of enabling him 
to make a representation against the 
order of detention. It seems that a copy 


of ‘this letter was also sent by the 
petitioner to the Collector of Cus- 
toms. The Assistant Secretary to the 


Government of Maharashtra, Home De- 
partment, informed the  petitioner’s 
advocate by his letter dated 27th No- 
vember, 1978 that copies of the relevant 
documents and statements required by 
the petitioner for the purpose of making 
a representation against the order of 
detention may be obtained from the Col- 
lector of Customs. The petitioner there- 
upon addressed his advocate’s letter 
dated 2nd Dec. 1978 to the Collector of 
Customs requesting him to furnish copi- 
es of the relevant documents and state- 
ments. The Assistant Collector of Cus- 
toms, however, replied by his letter dated 
6th Dec. 1978 stating that copies of the 
relevant documents and statements 
would be supplied after a show cause 
notice under the Customs Act, 1962 was 
issued to the petitioner. The petitioner 
was thus unable to get copies of the rele- 
vant documents and statements from the 
Collector of Customs. The petitioner ob- 
viously could not wait for making a re- 
presentation since the period of thirty 
days within which a representation must 
be made was expiring and he, therefore, 
sent a representation, D/- 4-9th Dec. 1978 
to the Home Secretary and it was received 
by the Home Department. He by his let- 
ter dated 22nd Dec. 1978 acknowledged. 
that the representation of the petitioner 
was received on 12th Dec. 1978 and in- 
timated that the issue regarding the sup- 
ply of copies of relevant documents and 
statements to the petitioner was under 
consideration of the Government and 
after this issue was decided, the repre- 
sentation of the petitioner would be con- 
sidered and a suitable reply would be 


given. Now it appears from the af- 


1502 S.C. ` [Prs. 2-3] 


fidavit in reply filed by the Ist. res- 
pondent that the case of the peti- 
tioner was in the meanwhile re- 
ferred to the Advisory Board and since 
the meeting of the Advisory Board was 
fixed on 20th Dec. 1978, the representa- 
tion of the petitioner was forwarded to 
the Advisory Board for, its consideration. 
The Advisory Board reported to the lst 
respondent that in its opinion there was 
sufficient cause for the detention of the 
petitioner and this report was received 
by the ist respondent on 6th Jan. 1979. 
The 1st respondent, after considering the 
report of the Advisory Board; made an 
order dated 15th Jan. 1979 confirming the 
detention of the petitioner. 


3 The petitioner on these facts con- 
tended that the order confirming the 
detention of the petitioner was passed by 
the lst respondent without considering 
the representation of the petitioner and 
the detention of the petitioner was, there- 
fore, unlawful as being in contravention 
Df Art. 22 (5) of the Constitution. This 
contention has in our opinion great force 
and it must result in invalidation of the 
detention of the petitioner. It is now 
settled law that the power to preventi- 
vely detain a person cannot be exercised 
except in accordance with the constitu- 
tional safeguards provided in clauses (4) 
and (5) of Art. 22 and if any order of 
detention is made in violation of such 
safeguards, it would be liable to be struck 
down as invalid. It is immaterial whether 
these constitutional safeguards are in- 
zorporated in the law authorising preven- 
tive detention, because even if they are 
not, they would be deemed to be partof 
the law as asuper-imposition of the Cons- 
titution which is the supreme law of the 
land and they must be obeyed on pain 
of invalidation of the order of detention. 
The ist respondent was, therefore, bound 
to observe the constitutional safeguards 
provided inter alia in clauses (4) and (5) 
of Art. 22 in detaining the petitioner. We 
are concerned in this case only with a 
zomplaint of violation of the provisions 
of clause (5) of Art. 22 and that clause 
reads as follows :— 


“When any person is detained in pur- 
3uance of an order made under any law 
providing for preventive detention, the 
authority making the order shall, as soon 
as may be, communicate to such person 
the grounds on which the order has been 
made and shall afford him the earliest 
opportunity of making a representation 
against the order.” 
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AIR, 


This Court explained the true meaning 
and import of this clause in Khudiram 
Das v. The State of West Bengal (AIR 
1975 SC 550 (at p. 554):— 


“The constitutional imperatives enact- 
ed in this article are two-fold: (1) the 
detaining authority must, as soon as may 
be, that is, as soon as practicable after 
the detention, communicate to the de- 
tenu the grounds on which the order of 
detention has been made, and (2) the 
detaining authority must afford the de- 
tenu the earliest opportunity of making 
a representation against the order of 
detention. These are the barest minimum 
safeguards which must be observed be- 
fore an executive authority can be per- 
mitted to preventively detain a person 
and thereby drown his right of personal 
liberty in the name of public good and 
social security.” 


It will, therefore, be seen that one of the 
basic requirements of clause (5) of Arti- 
cle 22 is that the authority making the 
order of detention must afford the de- 
tenu the earliest opportunity of making 
a representation against the order of de- 
tention. Now this requirement would 
become illusory unless there is a corres- 
ponding obligation on the detaining 
authority to consider the representation 
of the detenu as early as possible. It 
could never have been the intention of 
the constitution-makers that the detenu 
should be given the earliest opportunity 
of making a representation against the 
order of detention but the detaining au- 
thority should be free not to consider the 
representation before confirming the order 
of detention. That would render the 
safeguard enacted by the constitution- 
makers meaningless and futile. There 
can, therefore, be no doubt that the con- 
stitutional imperative enacted in clause (5) 
of Art. 22 requiring the earliest oppor- 
tunity to be afforded to the detenu to 
make a representation carries with it by 
necessary implication a constitutional 
obligation on the detaining authority to 
consider the representation as early as 
possible before making an order con- 
firming the detention. The detaining 
authority must consider the representa- 
tion of the detenu and come to its own 
conclusion whether it is necessary to 


detain him. If the detaining autho- 
rity takes the view on consider- 
ing the representation of the de- 


tenu, that it is not necessary to detain 
him, it would be wholly unnecessary for 
it to place the case of the detenu before 
the Advisory Board. The requirement of 
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obtaining opinion of the Advisory Boerd 
is an additional safeguard over and abcve 
the safeguard afforded to the detenu of 
making a representation against the order 
of detention. The opinion of the Adviscry 
Board even if given after consideration 
of the representation by the detaining 
authority (sic). This Court pointed out in 
Khairul Haque v. The State of Wast 
Bengal, W. P. No. 246 of 1969, D/- 10-9- 
1969.* 

‘It is implicit in the language of Arti- 
cle 22 that the appropriate Government, 
while discharging its duty to consider she 
representation, cannot depend upon the 
views of the Board on such represerta- 
tion. It has to consider the represerta- 
tion on its own without being influenced 
by any such view of the Board. There 
was, therefore, no reason for the Govern- 
ment to wait for considering the peti- 
tioner’s representation until it had re:zei- 
ved the report of the Advisory Board. 
As laid down in Sk. Abdul Karim v. 
State of West Bengal (AIR 1969 SC 1828) 
the obligation of the appropriate Govern- 
ment under Art. 22 (5) is to consider the 
representation made by the detenu as 
expeditiously as possible. The considera- 
tion by the Government of such repre- 
sentation has to be, as aforesaid, inderen- 
dent of any opinion which may be ex- 
pressed by the Advisory Board. 


The fact that Art. 22 (5) enjoins upon 
the detaining authority to afford to the 
detenu the earliest opportunity to make 
a representation must implicitly mean 
that such representation, must, when 
made, be considered and disposed o2 as 
expeditiously, as possible, otherwise, it 
is obvious that the obligation to furnish 
the -earliest opportunity to make a re- 
presentation loses both its purpose and 
meaning.” 


4. There are thus two distinct safe- 
guards provided to a detenu; one is that 
his case must be referred to an Advisory 
Board for its opinion if it is sough: to 
detain him for a longer period than three 
months and the other is he should be af- 
forded the earliest opportunity of mak- 
ing a representation against the order of 
detention and such representation should 
be considered by the detaining authcrity 
as early as possible before any order is 
made confirming the detention. Neither 
safeguard is dependent on the other and 
both have to be observed by the detain- 
ing authority. It is no answer for the 
detaining authority to say that the re- 


[*Reported in (1969) 2 SCWR 529] 
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[Prs. 3-5} S.C. 1503 


presentation of the detenu was sent by it; 
to the Advisory Board and the Advisory 
Board has considered the representation 
and then made a report expressing itself 
in favour of detention. Even if the Ad- 
visory Board has made a report stating 
that in its opinion there is sufficient 
cause for the detention, the State Gov- 
ernment is not bound by such opinion and 
it may still on considering the represen- 
tation of the detenu or otherwise, dec- 
line to confirm the order of detention 
and release the detenu. The detaining 
authority is, therefore, bound to consider 
the representation of the deteny on its 
own and keeping in view all the facts and 
circumstances relating to the case, come 
to its own decision whether to confirm, 
the order of detention or to release the 
detenu. 


5. Here in the present case, the re- 
presentation of the petitioner was re- 
ceived by the Home Department on 12th 
Dec. 1978 and it was immediately for- 
warded to the Advisory Board because 
the meeting of the Advisory Board was 
fixed on 20th Dec. 1978. The report of 
the Advisory Board stating that in its 
opinion there was sufficient cause for 
the detention of the petitioner was re- 
ceived by the Ist respondent on 6th Jan- 
uary, 1979 and on the basis of this re- 
confirmed the 
order of detention on 15th Jan. 1979. 
There is nothing on the record to show 
that the Ist respondent considered the 
representation of the petitioner before 
making the order confirming the deten- 
tion of the petitioner. We do not find 
anywhere in the affidavit of the Ist res- 
pondent in reply to the petition any 
statement that he considered the repre- 
sentation of the petitioner before making 
the: order of confirmation dated 15th 
Jan. 1979. On the contrary, there is a 
positive statement in paragraph 16 of this 
affidavit that the detention order was 
confirmed after consideration of the re- 
port of the Advisory Board which was of 
the opinion that the detention should be 
continued. We called upon the learned 
advocate appearing on behalf of the Ist 
respondent to place before us the file 
relating to the detention of the peti- 
tioner and when this file was shown, we 
found that there was an endorsement 
made on 12th March, 1979 which showed 
that it was only on that date that the 
representation of the petitioner was con- 
sidered by the Ist respondent and reject- 
ed. This is also borne out by the letter 
dated 12th March, 1979 addressed by the 
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Deputy Secretary, Home Department to 
the petitioner stating that the represen- 
tation was considered by the “Advisory 
Board/Government” and his request for 
release from detention could not be 
granted. It is, therefore, amply clear 


from the record that the representation . 


of the petitioner was not considered by 
the Ist respondent before he confirmed 
order of detention. The Ist respondent 
thus failed Io comply with the constitu- 
tional obligation imposed upon him under 
clause (5) of Art. 22. The subsequent 
consideration and rejection of the repre- 
sentation could not cure the invalidity of 
the order of confirmation. The detention 
of the petitioner must, therefore, be held 
to be illegal and void. 


6. These were the reasons for which 
we made our order dated 11th April, 
1979 queshing and setting aside the de- 
tention of the petitioner and directing 
that the petitioner be set at liberty forth- 
with. 

Petition allowed. 





AIR 1979 SUPREME COURT 1504 
(From: Allahabad) 


S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ. 


Fatte and others, Appellants v. State 
of U. P., Respondent. 


Criminal Appeal No. 210 of 1972, 


D/- 28-2-1979. 


Penal Code (45 of 1860), Ss. 300, 325, 
149 — Attack by unlawful assembly — 
Death — Appreciation of evidence. 


Only one member of the unlawful as- 
sembly supplied bullet to another mem- 
ber who Zred the fatal shot—-None of the 
rest, took part in the assault —- Absence 
of common object — Only that member 
who supplied the bullet could be con- 
victed under S. 302 read with 5. 149 — 
However, as the assembly had gone arm- 
əd to dispossess the party of the deceas- 


ad, they were guilty under S. 325 r/w 
3. 149 — Modern trend in sentencing 
pointed. (Para 1) 


FAZAL ALI, J.: — In this appeal by 
special leave, the learned counsel for 
she appellant has pressed the- appeal 
only on the question of the applicability 
-f S. 302 read with S. 149, I. P. C. to the 
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appellants other than Ramakant Rai. It 
was urged that according to the findings 
of the Court below, the occurrence took 
place in the disputed field which was 
claimed by both the parties. According 
to the prosecution case, the field in ques- 
tion was in the possession of the deceas- 
ed Janardan and P. W. 1 and they had 
sown Arhar crop and had come to har- 
vest the same. At that time the accused 
in a body arrived at the scene variously 
armed, with a view to dispossess the 
prosecution party by force. There was 
exchange of brickbats and ultimately 
one of the accused Ram Sewak who was 
armed with a gun, fired a shot which 
hit the right eye of Janardan as a result 
of which he fell down and died instan- 
taneously. The appellant Ramakant Rai 
is said to have provided a cartridge to 
Ram Sewak before he fired the gun. In 
these circumstances, therefore, the con- 
clusion is inescapable that Ram Sewak 
and Ramakant Rai had undoubtedly the 
common intention to cause murder of the 
deceased. As regards others, on the 
materials, we are satisfied that the oc- 
currence took place over the possession 
of land claimed by both the parties. 
Apart from Ramakant Rai and Ram 
Sewak no other person of the assembly 
took part in the assault on the deceased. 
Although some of the appellants were 
armed with pharsa and spear and one 
of the appellants with a pistol, but none 
of these weapons were used. In the cir- 
cumstances of the present case, there 
can be no doubt that the appellants had 
gone armed in order to dispossess the 
prosecution party and cause such injury 
as may be necessary for achieving that 
object. But the evidence does not show 
that all the appellants shared the com- 
mon object of committing the murder of 
Janardan. It is true that the mere fact 
that no overt act has been attributed 
to the members of the unlawful assem- 
bly, is not sufficient to disprove the 
charge under S. 149, L P. C. But this 
question depends on the facts of each 
case. In the instant case, we are satisfied 
that at the most the appellants other 
than Ram Sewak and Ramakant Rai had 
merely the intention to cause an offence 
under S. 325, I. P. C. and were, there- 
fore, guilty of an offence under Sec- 
tion 325/149 as also of rioting. The other 
question that has to be determined is as 
to what sentence should be awarded to 
the appellants. The appellants have serv- 
ed only 3 to 4 months and have been 


on bail throughout. It would not be con- 
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ducive in the interest of justice to serd 
them back to jail after a lapse of _0 
years. On the other hand, if the famiy 
of. the deceased is heavily compensated, 
that will serve the socio-economic pur- 
pose which the modern trend of the 
policy of sentencing. required. For these 
reasons, therefore, we alter the convic- 
tion of the appellants except Ramakant 
Rai from one under S. 302/149 to 325/149 
and reduce the sentence to the peried 
already served. In lieu of sentence r2- 
mitted, we impose a fine of Rs. 5,00C/- 
on each of the appellants in default to 
two years’ R. I. The entire fine, if rea- 
lised, shall be paid to F. W. 1, the widcw 
of Janardan. The sentence under S. 147 
is also reduced to the period already 
undergone. 


2. As regards Ramakant Rai, there is 
evidence of the eye-witnesses that 3e 
was the person who supplied cartridge to 
Ram Sewak in order to shoot Janardan. 
In these circumstances, Ramakant Rai 
is convicted under S. 302/34 and his sen- 
tence of life imprisonment is upheld 
under this section. With this modifica- 
tion, the appeal is dismissed. Fine to be 
paid in six months. After the fine is paid, 
the appellants shall be discharged fram 
bail bonds. . 

Order accordingfy. 


AIR 1979 SUPREME COURT 1505 
(From: Patna) 

S. MURTAZA FAZAL ALI AND 
. A. D. KOSHAL, JJ. 
-Surajdeo Oza and others, Appellants v. 
State of Bihar, Respondent. 

Criminal Appeal No. 8 of 1974, 

22-3-1979. 


Evidence Act (1 of 1872), S. 32 — Dy- 
ing declaration. 


Li- 


It contained a short statement 
made -within one hour of as- 
sault —- No injury affecting brain or 
heart and the only serious injury on a>- 
domen not found to be sufficient to 
make deceased unconscious immediately 
— Doctors also not opining that the œ- 
ceased would have become unconscious 
immediately — Held that there was no 


doubt about truthfulness of the dying 
declaration. (Para 3) 
FAZAL ALI, J.:— In this appeal by 


Special leave, the appellants have been 
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convicted: under Ss. 326/34 and 326/149 and 
have been sentenced to R. I. for seven 
years as modified by the High Court. 
They were also convicted under S. 148 
and sentenced to three years’ R. I. We 
have gone through the Judgment of the 


-High Court and that of the Sessions 


Judge and we do not find any error of 
law in this case. 


2. The central evidence in this case 
consists of a dying declaration made bv 
the deceased before the Sub-Inspector 
which has been treated as F.LR. The 
dying declaration was made within an 
hour of the assault when the deceased 
was fully conscious. Both the Courts 
below have relied upon the dying de- 
claration and have held that the dying 
declaration is true. All the appellants 
are named in the dying declaration and 
even the witnesses Nos. 1 and 3 have 
been mentioned clearly as having seen 
the occurrence, in the said dying de- 
claration, These witnesses have also 
been believed by the Courts below. 


3. Mr. Mookherjee appearing in sup- 
port of the appeal submitted that having 
regard to the large number of injuries 
sustained by the deceased, he would not 
be in a position to speak or give dying 
declaration. We have ourselves examin- 
ed the injuries and we find that there 
was no injury which may have affected 
the brain or the heart and the only seri- 
ous injuries are on the abdomen which 
will not make the deceased unconscious 
immediately. Moreover, the deceased 
has also given a short statement which 
is a proof of the manner in which the 
deceased was assaulted. The shortness 
of the statement itself, appears to be the 
guarantee of its truth. Even the Doctors 
who examined the deceased do not say, 
that having regard to the injuries, the 
deceased would have become  unconsci- 
ous immediately. In this view of the 
matter we are fully satisfied about the| 
truth of the dying declaration. 


4, It was then argued that there was 
serious enmity beween the parties and. 
that is why the appellants have been 
implicated. The Courts below have fullv 
considered this aspect of the matter and 
it was probably because of this enmity 
that the deceased was assaulted. We do 
not find any merit in this appeal which 
is dismissed. 

Appeal dismissed. 
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AIR 1979 SUPREME COURT 1506 
(From: Mysore) 

S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Abdul Karim Madar Sahab, Appellant 
v. State of Mysore, Respondent. 


Criminal Appeal No. 109 of 1972, 


D/- 20-2-1979. 


(A) Penal Code (45 of 1860), S. 474° — 
“Which he’ knows or has- reason to be- 
lieve te be a forged document” — Che- 
que given by complainant himself to ac- 
cused — No evidence to show that ac- 
cused knew or had reason to believe that 
cheque was forged document and ` with 
that knowledge he had used cheque — 
Accused cannot be convicted under Sec- 
tion 471.- Decision dated 1-12-1971 (Mys) 
Reversed. : (Para 4) 


(DI Criminal P. C. (2 of 1974), Ss. 313, 
384 -- Charge under S. 471, 1. P. C. — 


Possession of cheque with accused could 


be traceable only by it having been given 
by complainant — Merely because expla- 
nation given by accused is not convincing 
no adverse inference can be drawn 


against defence. (Penal Code (45 of 18860). 


S. 471; Evidence Act (1 of 1872), S. 114). 
(Para 4) 


FAZAL ALY, J.: — This ` appeal by 
special leave is directed against the judg- 
ment of the Mysore High Court dated 
1-12-1971. The appellant was charged 
of various offences before the trial Court 
but acquitted of all of them, including 
a charge under 5. 471, I. P.C. The High 
Court in appeal against the order of ac- 
quittal passed by the trial Court main- 
tained the acquittal on other charges but 
reversed the acquittal so far as 
charge under S. 471 was concerned and 
convicted the appellant under S. 471. The 
facts of the case have been set out in the 
judgment of the High Court and we need 
not reiterate them here. In fact the case 
lies within a very narrow’ compass. The 
accused who started as a Clerk of the 


complainant working in a Bank rose to 


the position of a Manager. The case of 
the prosecution was that the complainant 
P. W. 7 had entrusted a cheque book 
with Serial Nos. 151 to 194 to the appel- 
lant. All the cheques contained in the 
cheque book had been signed by him 
except Serial Nos. 172 and 174. Subse- 
quently, it ‘transpired that the appellant 
forged one of the cheques by drawing it 
in his name and putting the figures 
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A.L R. 
Rs. 50,000/- and presented the said 
cheque before the Syndicate Bank. 


When the complainant came to know of 
this fact he filed a complaint against the 
appellant: ` 


2. The defence of the appellant was 
that apart from working in the Bank of 
the complainant the appellant had his 
other properties including a steel factory 
and the complainant had given him the 
cheque for Rs. 50,000/- in connection with 
one of the business transactions regard- 
ing sale of a steel almirah. The triai 
Court disbelieved the case of entrust- 
ment as made out by the complainant 
which. really formed the sheet-anchor of 
the prosecution case. This finding of the 
trial Court has been endorsed by the 
High Court. The trial Court further ac- 
quitted the appellant of the charge of 
committing any forgery with respect to 
the cheque in question. This finding of 
the trial Court was also upheld by the 
High Court which observes thus: 


“The rest of the charges framed 
against the accused are not established 
by the prosecution.” 


3.. The anly charge on which the 
High Court relied was that the appellant 
should be. convicted under Sec. .471. 
Having found that the prosecution had 
failed to prove the entrustment of the 
cheque book to the appellant or the for- 
gery.of the cheque in question, the High 
Court failed to consider the serious ques- 
Don as to whether the ingredients of 
an offence under S. 471 could be proved. 
Instead. of addressing itself to this ques- 
tion the onus of which was entirely on 
the prosecution the “High Court mis- 
directed itself by ‘approaching the case 
as if it were a Civil suit and placing 
onus on the accused to. explain. under 
what circumstances he had asked for a 
cheque for Rs. 50,000/-. On the prose- 
cution case the cheque should have come 
into the possession of the i eae only 
in three circumstances: 

(1) That the cheque book was’ entrust- 
ed to the appellant, l 


(2) That the appellant stole away 
cheque book or cheque in question from 
the possession of the complainant, and 


(3) That the cheque was given to 
the appellant by the complainant himself 
after making out the cheque. for a sum of 
Rs. 50,000/- and signing it. 

4. On the findings of the Courts be- 
low the first two circumstances. are com-s 
pletely excluded. In these circumstances 
the possession of the ehegue with thei 
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accused can only ‘be traced to its having 
been given to him by the complainant. 
This being the position the question-. of 
the cheque being a forged document daes 
not arise - whatever the explanation 
given by the accused. It was not open to 
the High Court to have drawn an ad- 
verse inference against the. defemce 
merely because the High Court thought 
that the explanation given by the accs- 
ed was not convincing. Moreover, thre 
is another important circumstance which 
throws a serious doubt on the prosezu- 
tion story. The appellant was a Manazer 
of the Bank of the complainant upto 
early 1968 and he was, therefore, filly 
aware of the nature of the account of 
the complainant or the total credit that 
he would have in the Bank. From the 
statement of accounts produced by the 
prosecution it appears that right from 
11-3-1967 to 14-8-1967 the complainant 
mever had a credit of more taan 
Rs. 14,471/-. The accused before forging 
the cheque of Rs. 50,000/- knew ‘hat 
such amount as Rs. 50,000/- could not be 
cashed by the Bank because the cem- 
plainant had no such account with ` the 
said Bank and the cheque was Dkei to 
‘bounce. This would naturally put bim on 
the guard from committing any forgery 
at all. This clearly shows that the cheque 
must have’ been given to. him by the 
complainant himself, and the complain- 
ant tried to retract from his position for 
some reason or the other. In these cir- 
cumstances, therefore, there is no əvi- 
dence at all to show that the acctsed 
knew or had reason to believe that the 
cheque was a forged.document and with 
this requisite knowledge he had used the 
cheque. The trial Court was right in 
lacquitting the appellant of the cherge 
under S. 471, I. P. C. also. For -these 
reasons, therefore, we are unable to 
agree with the view taken by the High 
Court. We, therefore, allow this apreal, 
set aside the judgment of the High Ceurt 
and acquit the appellant of the charges 
framed against him. The appellant is 
discharged from his bail bonds. 


Appeal allowed. 


Ram ‘Janam v. Stat2 of U. P. (Fazal Ali J.) 


“a 
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. AIR 1979 SUPREME COURT 1507 
(From: Allahabad) 


S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ. 
Ram Janam, Appellant v. State 
DU P., Respondent. 


Criminal Appeal No. 123 of 1972, Dy- 
28-2-1979. no 


of 


Penal Code (45 of 1860), S. 300 — Mur- 
der trial — Appreciation of evidence. ` 


Witness also receiving injuries at the 
hands of one accused — She (witness) 
would be most .competent to depose 
against that accused, though disbelieved 
in relation to all other accused. 

ae (Para 1) 

FAZAL ALI, J.:— In this appeal by 
special leave, the appellant has been con- 
victed under 5. 302 I. P. C. and sentenc- 
ed to imprisonment for life. We have 
heard learned counsel for the parties and 
have gone through the judgment of the 
courts below. -We do not find any merit 


so as to warrant our interference. Ap- 
pearing for the appellant, Mr. R. K. 
Garg, argued two points before us. In 


the first place, he submitted that as the 
Sessions Judge has. disbelieved the main 
witness P. W. 2, Smt. Kaushalya with re- 
spect to the other three accused, Hanu- 
man, Baldeo and Sukhdeo, her evidence 
should not have been accepted with re- 
spect to the appellant. We have gone 
through the evidence of Mst. Kaushalya 
and we are not in a position to 
agree with Mr. Garg that she should 
have been completely disbelieved, by 
the . courts: below. So far as the ap- 
pellant:is concerned, she grappled with 
the appellant and had -received -injuries 
at the hands of the appellant apart from 
the injuries which the ‘appellant caused to 
the deceased. In the circumstances there- 
fore, she was the most competent witness 
to depose regarding the participation of 
the appellant in th? occurrence both with 
respect to the injuries caused to her and 
to the deceased. Secondly, it was argued 
that there is serious doubt regarding the 
identification of the appellant as there 
appears to be no light. In this connec- 
tion, reliance was placed on the fact that 
one of the witnesses. failed to identify 
the torch: produced in Court. That bz, 
itself, however, does not put the pro- 
secution case out of court because there 
is clear evidence of P. W. 2 that a lan- 
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tern was burning in the Angan where 
the occurrence took place, and the exis- 
tence of the lantern was also mentioned 
in the F. I. R. and it was also seized by 
the Investigating Officer at the spot. In 
the circumstances, therefore, there 
was sufficient light to enable the 
eye-witnesses to identify the appellant. 
There is, therefore, no merit in this ap- 
peal. It is accordingly dismissed. ; 


Appeal dismissed 


AIR 1979 SUPREME COURT 1508 
) (From: Madras) 


S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ. 


Seerangam, Appellant v. State of 


Tamil Nadu, Respondent. 


Criminal Appeal No. 3 of 1973, D/- 2-3- 
1979. 


Penal Code (45 of 1860), S. 300 — Mur- 
der trial — Order of acquittal set aside 
by High Court — Legality. 


Evidence proving 
was produced by the prosecution wit- 
nesses before the police soon after the 
FLH was lodged — Evidence of such 
witnesses establishing that appellant 
assaulted the deceased and inflicted seve- 
ral injuries which resulted in her death 
-— Such witnesses absoluiely indepen- 
dent, disinterested and having no animus 
against the appellant —- No reasonable 
explanation furnished by accused for the 
circumstance that the witnesses caught 
the accused almost red-handed and pro- 
duced him before the police—Held that 
the High Court was justified in acting 
on the evidence of the prosecution wit- 
nesses — Setting aside of acquittal by 
the High Court could not be said to be 
wrong in the circumstances. (Para 2) 


that the appellant 


FAZAL ALI, J.: — This appeal under 
the Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act, 
1970 is directed against the judgment of 
the Madras High Court by which the 
High Court set aside the order of acquit- 
tal passed by Sessions Judge, Salem. We 
have gone through the evidence adduced 
by the prosecution and have also perused 
the judgment of the High Court and the 
learned Sessions Judge. The facts of the 
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case have been detailed in the judgment 
of the High Court and that of the Ses- 
sions Judge and it is not necessary for 
us fo repeat the same all over again. The 
central evidence against the appellant 
consisted of two circumstances: (1) that 
the appellant was produced by P. Ws. 2 
and 3 before the Police Station and soon 
after the F. I.R. was lodged; (2) the evi- 
dence of P. Ws. 2 and 3 shows that the 
appellant assaulted the deceased with an 
Aravel and inflicted several injuries 
Which resulted in her death. 

2. The learned Sessions Judge after 
considering the evidence was not satisfi- 
ed that the prosecution case was proved. 
The High Court in appeal against the 
order of acquittal held that the case 
against the appellant was fully proved 
and it accordingly set aside the judg- 
ment of the Sessions Judge. The High 
Court believed the evidence of P. Ws. 2 
and 3 and also placed reliance on the 
evidence of P. W. 1. Mukhoty appearing 
as amicus curiae for the appellant, has 
been of great assistance to us and has 
placed the entire evidence before us. 
While we agree that P. W. 1 in view of 
the discrepancies found in his evidence 
should not have been relied upon, we 
are satisfied that there is no reason to 
distrust the evidence of P. Ws. 2 and 3. 
These witnesses are absolutely indepen- 
dent and disinterested and they have no 
animus against the appellant. The High 
Court was fully justified in acting on 
their evidence. No reasonable explana- 
tion has been furnished by the accused 
for the circumstance that P. Ws. 2 and 3 
caught the accused almost red-handed 
and produced him before the Police 
Station. In the circumstances, we cannot 
say that the conclusion arrived at by the 
High Court was wrong. Nor we can say 
that the view taken by the Sessions 
Judge was reasonably possible. For these 
reasons, therefore, we do not find any 
merit in this appeal which is accordingly 
dismissed. l l | 


Appeal dismissed, 


1979 


AIR 1979 SUPREME COURT. 1509 
(From: Allahabad) 


S. MURTAZA FAZAL ALI AND 
A D. KOSHAL, JJ. 


Kunwar Bahadur and others, Appel- 
lants v. State of Uttar Pradesh, Respon- 
dent. 


Criminal Appeal 
D/- 22-2-1979. 

(A) Penal Code (45 of 1860), Ss. 306 
307 and 149 — Offence under — Eve 
dence — Appreciation of. 


Appellant armed with gun exhortinZ 
other assailants to open assault by guns 
and other weapons — Consistent evt: 
dence also establishing that all the thre 
guns were fired though only one person 
was hit by the gun shot — Appellant in 
his statement under S. 342, Cr. P. C. 
also not dénying his presence at the 
spot and stating that he had assaulted 
prosecution party with lathi — Convic- 
tion under Ss. 302/149 and 307/149, held, 
justified — High Court, however, wes 
not justified in arriving at the finding on 
the basis of statement under S. 342 thet 
even though the accused was alleged fo 
have been armed with gun he might have 
caused injury with a lathi. (Para 1) 


No. 131 of 19723 


(B) United Provinces Borstal Act (7 ef 
1938), S. 7 — Conv‘ction under Ss. 3032/ 
149 and 307/149, I. .P. C. — Accused aged 
15 years only at the time of occurrence 
— Accused havin“ served five years n 
the institution under S. 7, held, need net 
surrender to serve remaining sentence 
— For such an offender the sentence of 
five years will be equivalent to a higher 
sentence of life imprisonment. (Para 2) 


FAZAL ALI, J.: — This appeal ty 
special leave is directed against the judg- 
ment of the Allahabad High Court dated 
5-10-1971. upholding the conviction of 
the appellants under S. 302/149, I. P. C. 
but commuting the sentence of death o 
one of life imprisonment. The appellanis 


were also convicted under S. 307/149 ard 


sentenced to five years rigorous impri- 
sonment and under S. 148 to two years 
rigorous imprisonment. We have heard 
Mr. Mulla, counsel for the appellant at 
great length and we have also head 
Mr. Uniyal for the State. We have been 
taken through the judgment of the High 
Court and the evidence of the eye-wi:- 
nesses. After perusing thé record we fird 
that the prosecution case against the ap- 
pellants has been filly proved as held ty 
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Kunwar Bahadur v. State of U.P. (Fazal Ali J.) ([Prs.:1-2] S.C. 1509 
_the High Court and there does not appear- 


to be any error of law or misreading of any 
evidence so as to warrant our interfer- 
ence in special leave. Mr. Mulla, how- 
ever, specially stressed the cases of two 
of the appellants, namely, Raja Ram and 
Nand Kishore. As regards Raja Ram, 
Mr. Mulla placed reliance on the finding 
of the High Court which appears to have 
found that even though Raja Ram was 
alleged to have been armed with a gun 
he may have caused an injury with a 
lathi as he has admitted in his statement 
under S. 342. The evidence of P. W. 
proves clearly two facts against this ap- 
pellant. Firstly the appellant before the 
occurrence exhorted the other assailants 
of the deceased persons and the injured 
to open the assault by guns and other 
weapons. Secondly, that this appellant 
was also armed with a gun and there is 
consistent evidence of the eye-witnesses 
that all the three guns were fired though 
only one fire hit Nathu. The mere fact 
that only one person was hit by the gun 
cannot exclude the possibility of the 
other guns having been fired because it 
may be that even though the other guns 
were also fired their bullets did not hit 
anybody. In this view of the matter the 
High Court was not justified in holding 
that Raja Ram was armed with a lathi. 
Moreover, Raja Ram in his statement 
under S 342 has not denied his presence 
at the spot but has admitted his presence 
there and has even stated in his state- 


- ment under S. 342 before the committing 


Magistrate -that he had also assaulted 
the prosecution party with lathi. In this 
view of the matter there is absolutely 
no reason to acquit Raja Ram of the 
charges framed against him. The High 
Court was, therefore, fully justified in 
upholding his conviction though not for 
the reasons given by it.. The first con- 


‘ tention put forward by the learned coun- 
‘sel for the appellant is, therefore, over- 


ruled. 


2. It was then argued that so far as 
appellant Nand Kishore is concerned, he 
appears to be only 15 years at the time 
when the occurrence took place and it 
appears that when he was sent to prison 
the Jailor referred him to the Sewa 
Sadan under S. 7 of the United Provinces 
Borstal Act, 1938. Under this section 
where a prisoner is sentenced for trans- 
portation ie. life imprisonment and jis 
below the age of 21 years he should be 
sent to Borstal School where he cannot, 
be detained for more than five years. The 
law thus contemplates that- for such ` an 
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offender the sentence of five years will 
be equivalent even to a higher sentence 
of life imprisonment. It is not disputed 
before us that the appellant Nand 
Kishore had already served 5 years in 
that institution and has been released 
therefrom. The question, therefore, of his 
surrendering to serve the remaining sen- 
tence does not arise. With this modifi- 
cation the appeal is dismissed. 


Orders accordingly. 


AIR 1979 SUPREME COURT 1510 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Jagish Prashad, Appellant v. The 
State, Respondent. 

Criminal Appeal No. 66 of 1975, 
D/ 8-2-1979. 

Penal Code (45 of 1860), S. 324 — 


Charge under — Evidence — Apprecia- 
tion — Possibility of innocence, held, not 
excluded on facts — Decision of High 
Court, Reversed — (Evidence Act (1 of 
1872), S. 3). 


No  eye-witnesses to prove that 
appellant inflicted any knife “blow 
on the deceased — Knife snatched 
from appellant also not containing any 
bloodstains — Circumstances, however, 
to prove that appellant was seen run- 
ning with chhuri.and witnesses warded 
off some of the blows with the danda 
and appellant was caughi and taken to 
police station — Circumstances, held, did 
not exclude the possibility of innocence 
of accused — It was possible that the 
accused might have been coming from 
some other locality with a knife and 
since he was chased by some persons he 
waived knife in order to protect him or 
to scare away the crowd — Furthermore 
no evidence to connect death which oc- 
curred after five days from the date of 
the assault, deceased having been dis- 
charged from the hospital next day of 
the assault — Conviction under S. 324 
held not sustainable and the accused ac- 
quitted. Decision of High Court, Reversed. 


(Para 2) 


FAZAL ALI, J.: — The appellant has 
been convicted under S. $24, I. P. C. to 
one year’s rigorous imprisonment as 
modified by the High Court. 
that on the date of occurrence namely, 
25th August 1974, Bishan the deceased 
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It appears: 


A.I. R. 


was assaulted by a knife and the appel- 
lant was seen running away by a crowd 
collected, and so the members of the 
crowd including the members of the 
police arrested him and snatched a knife 
from his hand which contained no blood- 
stains. The High Court appears to have 
relied on the following three circum- 
stances: 


(i) that the appellant was seen by the 
SE witnesses with a chhuri in his 
and; 


(ii) that he was waiving the chhuri at 
that time and the witnesses warded off 
some of the blows with the dandas which 
they had; and 


(iii) that the appellant was caught and 
taken to the police station. 


2. Even if we take these circumstances 
at their face value they do not exclude 
the possibility of innocence of the ac- 
cused. There was no eye-witness to 
prove that the appellant had inflicted 
any knife blow on Bishan, and in the 
absence of such evidence coupled with 
the fact that the knife which was snat- 
ched from the appellant did not contain 
any bloodstains, it cannot be held that 
the circumstances proved in the case 
are incompatible with the innocence of 
the accused. It .is possible that the ac- 
cused may have been coming from some 
other locality with a knife and since he 
was chased by some persons he waived 
the knife in order to protect him or to 
scare away the crowd. We have gone 
through the judgment of the High Court 
and we find that there is no legal evi- 
dence against the appellant on the basis 
of which his conviction can be sustain- 
ed. It is true that Bishan had died on 
the 30th, but there is no evidence to con- 
nect his death with the assault of 25th, 
because admittedly Bishan was discharg- 
ed from the hospital on 26th, that is, 
the next day. In these ’ circumstances, 
therefore, we are satisfied that the High 
Court was not at all justified in convict- 
ing the appellant without there being 
any legal evidence to support his convic- 
tion. For these reasons the appeal is al- 
lowed, the conviction and sentence im- 
posed on the appellant are set aside and 
he is acquitted of the charge. The appel- 
lant will now be released of -his bail 
bonds. . 


Appeal allowed. 





1979 


AIR 1979 SUPREME COURT 1511 
(From: Andhra Pradesh) 


D. A. DESAI AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeals Nos. 1745 of 1969 and 202 
of 1970, D/- 14-2-1979. 


The Adoni Ginning Factory and dias 
Appellants v. The Secretary, Andhra Pra- 
desh Electricity Board, Hyderabad ard 
others, Respondents. 


Bajrang Jute Mills Ltd., Appellant v. 
State Electricity Board Andhra Pradesh 
and others, Respondents. 


Andhra Pradésh Essential 
Control and Requisitioning (Temporary 
Powers) Act (5 of 1956), S: 3 — Order 
under, of Andhra Pradesh Govt. G. 2. 
No. 187 dated 30-1-1955 — Provision for 
payment of surcharge contained in Az- 
reement —. Agreement providing that in 
default of payment consumer shall pay 
additional ‘charge of one per cent on tie 
amount of bill for every month of delay 
— Rate of levy at one per cent per men- 
sem held was indication that levy was 
not penalty but provision for interest 3y 
Way of compensation for E pay: 
ment. (Contract Act (9 of 1872), S 

EE 4) 


CHINNAPPA REDDY, J.: — These 
two appeals arise out of a batch of W-it 
Petitions which were allowed by a learn- 
ed Single Judge of the High Court . of 
Andhra Pradesh, but which on appeal, 
were dismissed. by a Division Bench of 
that Court. The appellants were ccn- 
sumers of high and low tension electri- 
cal energy which was being supplied to 
them under agreements with the Gcv- 
ernment of Andhra Pradesh. By G. O. 
No. 187 dated 30-1-1955, the Government 
of Andhra Pradesh. purporting to act in 
exercise of its power under Section 3 of 
the Essential Articles Control and Fe- 
quisitioning (Temporary Powers) Act, 
enhanced the rates of supply of electi- 
cal energy over and above the contracted 
rates. Several persons, including the 
appellants in the two appeals, filed Writ 
Petitions in the High Court of Andrra 
Pradesh, challenging the validity of G. O. 


Articles 


No. 187 dated 30th January, 1955. Perd- 


ing disposal of the Writ Petitions they 
obtained stay of collection of enhanced 
charges. The Writ Petitions were fina_ly 
allowed by Satyanarayana Raju, J., on 
22nd February, 1957, and G. O. No. 387 
dated 30th January, 1955 was struck 
down. The Government of Andhra Pra- 
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desh preferred appeals under clause 15 
of. the Letters Patent. The appeals were 
allowed by a Division Bench of the High 
Court on 19th December, 1958, and G. O. 
No. 187 dated 30th January, 1955 was. 
upheld. After the appeals were allowed 
by the Division Bench, the Andhra Pra- 
desh State Electricity Board, to whom 
the Government had transferred the 
Electricity Undertakings with effect from 
lst April, 1959, issued bills to the several 
consumers calling upon them to pay the 
arrears of enhanced charges. At this 
stage the consumers were not called 
upon to pay any surcharge on the arrears. 
Some of. the consumers including the 
present appellants filed appeals in the 
Supreme Court and on 10th August, 1959, 
obtained orders of injunction restrain- 
ing the Government from realising from 
them the “amount of arrears occasioned 
by the enhancement of rates’. The in- 
junction was subject to the condition 
that they offered security for such 
amount of ‘arrears intimation of which 
was directed to be given to them by the 
Government. There was no injunction 
restraining the Government from collect- 
ing future charges at the enhanced rates. 
The Andhra Pradesh State Electricity 
Board to whom (as we mentioned earlier) 
the Government had transferred its 
Electricity Undertakings duly issued 
bills to the consumers specifying sepa- 
rately the total amount (including ar- 
rears) which had to be paid at the en- 
hanced rates, the amount which the con- 
sumer had necessarily to pay in view of 
the orders of the Supreme Court and 
the amount of arrears. Each consumer 
was expressly told that if his contentions 
were eventually rejected by the Sup- 
reme Court he would have to pay the 
amount of arrears with surcharge there- 
on calculated at two per cent per rupee 
per month. Two per cent was mistaken- 
ly. mentioned for one per cent. Though 
the appellants and others were thus ex- 
pressly put on notice of the claim of the 
Electricity Board for payment of sur- 
charge in the event of the appellants 
failing in their appeals in the Supreme 
Court, the appellants did not seek to 
get any clarification from the Supreme 
Court. .The Supreme Court ultimately 
dismissed all the appeals on 25th March, 
1964. Thereafter, the Electricity Board 
called upon the appellants and other 


consumers to pay surcharge at the rate 
of twelve per cent per annum on the ar-. 
rears in regard to which they had ob- 
tained orders of injunction during the 
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pendency of the appeals in the Supreme 
-Court. Once again, the appellants and 
others filed Writ Petitions in the High 
Court questioning the demand of the 
Electricity Board for payment of sur- 
charge. The Writ Petitions were allow- 
ed by a learned single Judge of the 
High Court on the ground that no sur- 
charge was leviable for the period dur- 
ing which the order of injunction passed 
by the Supreme Court was in operation. 
The Andhra Pradesh State Electricity 
Board preferred appeals under clause 15 
of the Letters Patent. They were allow- 
ed by a Division Bench first on the 
ground that the Andhra Pradesh Elec- 
tricity Board was not bound by the in- 
junction granted against the Government 
‘ of Andhra Pradesh, and, second, on the 
ground that in any case, the injunction 
did not prevent the consumers from pay- 
ing enhanced charges and that if they 


failed to pay enhanced charges they 
were under an obligation to pay sur- 
charge under the terms of the agree- 


ment. A few of the consumers have pre- 
ferred these two appeals to this Court. 


2. Shri S. T. Desai and Shri Naunit- 
lal, learned Counsel for the appellants 
‘argued that the appellants could not be 
penalized for non-payment of enhanced 
charges in the face of the order of in- 
junction obtained by them. They argued 
that in view of the injunction no default 
had been committed by them. It was 
also said that the levy of surcharge was 
‘penal in nature and could not be enforc- 
ed. It was further argued that the bills 
issued to them after the decision of the 
Division Bench of the High Court did 
not call upon them to pay the arrears 
and, therefore, there was no question of 
their becoming liable to pay any sur- 
charge. 


8. We do not see any substance in 
any of the submissions advanced on be- 
half of the appellants. The provision 
for payment of surcharge is contained in 
clause 9 of the agreement. The relevant 
paragraph of clause 9 is as follows: 
“Every consumer shall pay the Dill 
amount within thirty days of the date of 
receipt of the Bill. In default of such 
payment he shall pay an additional 
charge of one percent on the amount of 
the bill for every month of delay or part 
thereof”. 


4. The very rate of levy of surcharge 
stipulated in the agreement, namely, one 
percent per mensem i.e. twelve percent 
per annum, is a clear indication that the 
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levy is not meant to be a penalty but is 
a provision for interest by way of com- 
pensation for delayed payment. There 
is, therefore, no question of relieving the 
appellants against any penalty. 


5. The primary submission of the 
learned Counsel was that there was no 
default on the part of the appellants in 
view of the injunction granted by the 
Supreme Court. We are unable to agree. 
The injunction granted by this Court re- 
strained the Government from realising 
the arrears of enhanced charges. For 
the purposes of these appeals we may 
proceed on the assumption that the order 
of injunction bound the Electricity Board 
also. All that the injunction did was to 
restrain the Board from realising the 
arrears which meant that the Board was 
restrained from taking any coercive ac- 
tion such as disconnection of supply of 
electricity etc. for the realisation of the 
arrears. The operation of G. O. No. 187 
dated 30th January, 1955, as such was ` 
not stayed. Thus the obligation of the 
consumers to pay charges at the enhanc- 
ed rates was not suspended though the 
Electricity Board was prevented from 
realising the arrears. It was up to the 
consumers to pay or not to pay the ar- 
rears. If they paid the arrears they re- 
lieved themselves against the liability 
to pay surcharge. If they did not pay 
the arrears they were bound to pay the 
surcharge if they failed in the appeals 
before the Supreme Court. This was 
precisely what was pointed out by the 
Electricity Board in the Bills issued to 
the consumers after the Supreme Court. 
granted the injunction. We may men- 
tion here that the Electricity Board is 
not demanding any surcharge on the ar- 
rears for the period during which the 
Andhra Pradesh High Court had granted 
stay. It was explained by the learned 
Counsel for the Electricity Board that no 
surcharge was claimed for that period 
as the operation of G. O. No. 187 dated 
30th January 1955 had itself been stay- 
ed at that time. Surcharge was claimed 
for the period during which the appeals 
were pending in the Supreme Court 
since the Supreme Court did not stay 
the operation of G. O. No. 187 but only 
restrained the Board from collecting the 
arrears. That no stay of G. O. No. 187 
was ever intended to be granted by the 
Supreme Court is also clear from the 
circumstance that there was no injunc- 
tion restraining the Electricity Board 
from collecting future charges at the 


enhanced rates. The Electricity Board 
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was, therefore, right in claiming sur- 
charge for the period during which the 
- appeals were pending in the Supreme 
Court and not claiming surcharge for fhe 
period during which the Writ Petiticns 
and Writ appeals were pending in the 
High Court. = 


. 6. The submission that the bills issu- 
ed by the Electricity Board did not call 
upon the appellants and others to pay 
the arrears is entirely without substance. 
Each of the bills mentions the total 
amount payable including the arrears. 
The bill separately mentions the amount 
which the consumer may pay in view of 
the orders of the Supreme Court. The 
bill also mentions the amounts of ar- 
rears which would have to be paid if fhe 
appeals were to be eventually rejected 
by the Supreme Court. The bill also -n- 
forms the consumers that in the event 
of the rejection of the appeals by the 
Supreme Court surcharge will have to be 
paid. It is impossible to hold that fhe 
consumers were not called upon to fay 
the arrears. In the result both the ap- 
peals are dismissed with costs. 


7. It was brought to our notice that in 


Civil Appeal No. 292 of 1970, the "e: 
spondent Electricity Board was set ex 
parte for failure to pay the requisite 


Court fee on the statement of case. The 
order of the Registrar is recalled ed 
the respondent is permitted to pay the 
requisite Court fee on the statement of 
the case. 

Appeals dismissad. 





AIR 1979 SUPREME COURT 1513 
(From: Andhra Pradesh) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Nelluri Subba Rao and another, Ap- 
pellants v. State of Andhra Pradesh, Ee- 
spondent. 


Criminal Appeal No. 318 of 1974, DI 
22-3-1979. l 


Penal Code (45 of 1860), S. 300 — Mur- 
der trial — Dying declaration made by 
deceased to her brother and his emplover 
stating that she had been forcibly admin- 
istered endrine poison by appellants — 
Declaration fully supported by the evi- 
dence of brother and his employer — 
Chemical analysis report also disclos:ng 
that viscera did contain the poison — 
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Number of injuries showed that appel- 
lants used force — Held, the declaration 
was true and conviction under S. 302/34 
wes proper. (Paras 2, 3) 

FAZAL ALI, J. :— In this appeal by 
special leave, the appellant has been con- 
victed under S. 302/34 and sentenced to 
imprisonment for life. A detailed nar- 
rative of the prosecution story has been 
given in the judgment of the High Court 
and it is not necessary for us to repeat 
the same all over again. 


2. The entire conviction of the ap- 
pellant is founded on the oral dying de- 
claration made by the deceased Nalluri 
Venkatanarasamma to P. Ws. 1 and 2. 
P. W. 1 was the brother of the deceased 
and P. W. 2 owner of the shop where 
P. W. 1 used to work. According to the 
prosecution the relations between the 
husband, accused 2 and the deceased wife 
were not very cordial and even though 
there was some sort of a compromise, 
the wife used to live in a separate por- 
tion of the house. According to the dy- 
ing declaration made by the deceased, 
the two appellants appear to have for- 
cibly administered lethal dose of endrine 
poison which ultimately resulted in the 
death of the deceased. The oral dying 
declaration is fully supported by P. Ws. 1 
and 2 who stated in their evidence that 
the deceased had clearly mentioned 
that endrine poison was forcibly. ad- 
ministered to her. The deceased was 
taken to the Hospital, but as she was not 
fully conscious no statement . could be 
recorded at the hospital. The Doctor who 
examined the deceased and performed 
post-mortem examination sent the vis- 
cera for chemical analysis and according 
to the report, the viscera did contain 
endrine poison. Both the Courts below 
have after careful examination of the 
facts and circumstances of the case be- 
lieved the evidence of P. Ws. 1 and 2 and 
held that- the dying declaration made by 
the deceased has been proved and was 
true. The dying declaration received 
intrinsic support from the number of 
injuries found on the person of the de- 
ceased which show that both the appel- 
lants used force. After going through the 
evidence we fully agree with the findings 
given by the Courts below. 


3. Mr. Garg. appearing for the ap- 
pellant tried his best to persuade us to. 
hold that this was not a case of murder| 
but one of suicide, but from. the proved 
circumstances, the theory of suicide is 
completely excluded. We do not find any 
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error in the judgment of the Courts be- 
low. There is no force in this appeal 
which is dismissed. _ ` 

Appeal dismissed. 


AIR 1979 SUPREME COURT 1514 
R. S. SARKARIA AND 
D.A DESAI JJ. 


Indian Overseas Bank, Madras, Peti- 


tioner v. Chemical Construction Co. 
and others, Respondents. 

Transfer Petn No. 26 of 1978, D/- 
3-5-1979. 

Civil P. CG (5 of 1908) S. 25 (as 


substituted by Amendment Act 104 of 
1976) — Two suits relating to pay- 
ment to be made to discounting bank 


under agreement to finance manufac- 
turer under | “Bills Rediscounting 
Scheme” pending in District Judge’s 
Court in M. P. and Madras High 
Court — Issues in both suits common 


— Payment to discounting bank to 
be made in Madras — Taking of evi- 
dence not commenced — Suit in 
M. P. Court held, should be transferr- 
ed to Madras High Court. 
(Paras 17, 18, 19) 
Mr. S.T. Desai, Sr. Advocate (M/s. 
K. Jayaram and K. Ramkumar Advo- 
cates with him), for Petitioner; M/s. 
T. S. Vishwanatha Rao and Mr. A. 
T. M. Sampath, Advocates (for No. 
1) and Mr. B. D. Bal, Sr. Advocate (Mrs. 
Jayashree Wad, Advocate with him) 
(for No. 2), for Respondents. 


SARKARIA, J.:— This is a petition 
under Section 25 of the Civil Proce- 
dure Code 1908, as amended by Act 
104 of 1976 for transfer of suit IB of 
1972 instituted in the Court of District 
Judge, Seoni, Madhya Pradesh by the 
second respondent ‘herein, against the 
petitioner and respondents 1, 3 & 4 
to the file of the High Court of 
Madras (Original Side). The facts 
material to this petition are as under: 


2. The first respondent, M/s. Chemi- 
cal Construction Company, is a regis- 
tered partnership having its registered 
office at No. 14, Milestone Mathura 
Road, Faridabad, Haryana and Head 
Office at Madras. It is represented by 
its partners, Shri T. V. P Nambiar, 
Shri O. P. Nambiar, Shri O. V. 
Nambiar, Smt. Leela Nambiar . and 
Smt. Nirmala Nambiar. 
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3. The second respondent, Rajadhi- 
raj Industries Pvt. Ltd., has its regis- 
tered office at Seoni, Madhya Pradesh. 
It is represented by its Managing 
Director, Shri Harishchandra Singha- 
nia. - 

4. The third respondent, Industrial 
Development Bank of [India Ltd. has 
its registered office at Bombay and 
Branch offices at other places, includ- 
ing one at Madras. 


5. The fourth respondent is Madhya 


Pradesh Financial Corporation, incor- 
porated under the State Financial 
Corporation Act, 1957, having its re- 


gistered office in Indore, Madhya Pra~ 
desh., 


6. The first respondent (manufac- 
turer) entered into a contract on 
November 11, 1969 with the second 
respondent to erect a plant formanu- 
facture of hydrogenated vegetable oil. 
There was a supplementary agreement 
between them on January 24, 1970. The 
cost of the plant was Rs. 25,00,000/-. 
The third respondent (for short, called 
the Industriel Bank), agreed to finance 


the manufacturer (Ist respondent) 
under a scheme called the “Bills Re- 
discounting Scheme”. Under that 


Scheme the manufacturer would obtain 
in convenient mutually agreed instal- 
ments the value of the machinery 
supplied within a few days of its deli- 
very by discounting with his banker 
the bills of exchange arising out of 
the sale of the machinery, either be- 
fore or after acceptance by the second 
respondent (purchaser). The bankers 
of the manufacturer/seller would take 
up the discounted bills and get them 
rediscounted by the Industrial Bank 
prior - to their due dates, thus 
reimbursing themselves with the 
amounts paid to the manufacturer. The 
discounting bank would be liable to 
pay to the Industrial Bank the 
amounts under the bills on their due 
dates. 


7. The discounting bank would 


normally require the second respon- 
dent to accept the  bills/promissory 
notes, after the payment had been 


guaranteed on his behalf by its banker 
or the fourth respondent (the State 
Financial Corporation) ete. 

8. The petitioners, it is alleged, act- 
ed as discounting bank under the 
Scheme. The first respondent and the 
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second respondent took advantage of 
the Scheme, and -pursuant to - an 
agreement. for supply of materials 
between. the: first and second respon- 
dents, the fourth respondent executed 
an irrevocable. guarantee on: Novern-ber 
3, 1970 and a supplementary guarantee 
on February 18, 1971 in: favour of the 
petitioner on behalf of second respon- 
dent. 


9. It is further alleged that in 
pursuance of the independent agree- 
ment, the petitioner had discounted a 
total of 9 Usance Bills to the exzent 
of Rs. 9.42 lacs which were drawn by 
the first respondent and accepted by 


the second respondent. The first eght . 


of these bills were rediscounted by the 
petitioner with the third responcient 
(the Industrial Bank) for a total sum 
of Rs. 6.99 lacs, which amount was 
subsequently. paid over to. the_ third 


respondent. by the. petitioners- but 
none of these eight bills was paid by 
the second respondent to the  feti- 
tioners on the due dates. The 


remaining bill for Rs. 2,43,376/- was 
not rediscounted by the ‘petitioner with 
the third respondent. 


10. In September 1972, the dravrees 
of the bills. 
suit No. IB/1972 in the District Court, 
Seoni against the petitioner and the 
respondents 1, 3 & 4, seeking a decree 
for: (a) one lac of rupees against the 
first respondent on account: of dameéges 
for breach of contract; (b) direc-ing 
the petitioners (Indian Overseas Benk) 
and ‘respondents 1 & 3,.jointly and 
severally to. deliver up the guarantee 
deeds, dated November, 3, 1970. and 
February 18, 1971 and the 9 Usence 
Bills and for cancellation of the. same 
by the Court; (c) permanent injunczion 
restraining the petitioner Bank and 
respondents 1 & 3 from enforcing the 
aforesaid guarantees and (be o Usence 


Bills; (d) permanently ‘restraining the 
guarantor (fourth respondent) from 
discharging any liability under the 


aforesaid guarantee, dated November 
3, 1970 and February 18, 1971. It was 
alleged ‘in ‘the plaint by the second 
' respondent that acceptance of the ‘bills 
was vitiated by false representa-ion 
‘made by the agent of the petiticner 
Bank: The defendants in- the” ‘Seoni suit 
(petitioner & respondent 1 herzin) 
‘filed their written statements denying 


‘the allegations’ and" claim made in the 


(second respondent) filed. 


‘under* 
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District 
in that 


. In March 
Seoni framed 


1978; the 
issues - 


plaint. 
Judge, 
suit. 


11, In the Seoni suit, the second 
respondent made an application for 
interim injunction restraining the peti- 
tioner from enforcing the rights in 
respect of the Usance Bills accepted 
by the second respondent and regard- 
ing the. guarantees. furnished by the 
fourth respondent. The District Judge 
dismissed that application; but on ap- 
peal, the High Court of Madhya Pra- 
desh granted the interim injunction as 
prayed for. On appeal by the peti- 
tioner, this Court by its order, dated 
March 20, 1974, set aside the High 
Court’s order and vacated the interim 
injunction as regards the petitioner and 
the fourth respondent subject to the 
petitioner undertaking to reimburse the 
fourth respondent in. accordance with 
the directions of the Court . depending 
upon the result of the Seoni suit. As 
a result the impediment in the way 
of the- petitioner for enforcing its, 
rights was: removed. 

12. The petitioner Bank filed suit 
C. S. No. 143/75 in the High Court: of 
Madras against respondents 1 & 4 
herein (as also five other defendants) 
who are partners of the first respon- 
dent two of whom had furnished 
collateral securities by way of equit- 
able mortgages. In this: Madras‘ suit, 
the petitioner herein, has prayed for 
the following reliefs: 

(i) Directing fhe respondents, herein, 
erg ‘+ respondent 3), jointly and 
severally to pay to the plaintiff-peti- 
tioner. the sum of Rs. _ 10,62,364.57 
the Bilis Purchase Account 
together with interest on the said nine 
Usance Bills. Kits À 

(ii) Directing the first respondent 
herein, and- their partners to pay to 
the  plaintiff-petitioner the sum of 
Rs. 1,28,154.57 under the overdraft ac- 


count of the first defendant firm to- 
gether .with interest. Passing of a 
mortgage preliminary . decree against 


defendants 5 and 6 therein, (two of 


the partners of the first respondent, 
herein). oy. 
13. It is noteworthy that ‘respon- 


dents 1, 2 and A herein, have filed 
their “writter statements in that suit 
before the Madras High Court, which 
on November 2, ‘1977, “framed. 12 
issues; Issues 1 and run as follower 
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' (1) Whether the defendant (first re- 


spondent, herein) is liable to pay the 
suit claim under the Bills purchase 
account? 

(6) Whether the defendant (second 
respondent, herein) is not liable for 
the suit claim as an acceptor under 


the Bills Purchase Account. 


14. A comparative study of the 
issues framed in the two suits, one at 
Seoni and the other at Madras, shows 
that the principal common question 
arising in each of these two suits, is: 
whether the second respondent and the 
fourth respondent, herein, are bound 
to make payment, the second respon- 
dent as acceptor of the bills of ex- 
change, and the fourth respondent as 
guarantors for the due payment there- 
under. The receiving party in both the 
suits is the petitioner, herein. Ac- 
cording to the allegations in the pre- 
sent petition, the bills of exchange 
were drawn in Madras and discounted 
in Madras and also rediscounted with 
.the Industrial Bank and payments were 
to be made expressly in Madras. 
Under an interim order dated April 9, 


1976, passed by the High Court of 
Madras in the said suit, the fourth 
resrondent has deposited with the 


petitioner herein, a sum of Rs. 10 lacs as 
and by way of deposit. Apart from a 
claim for damages for Rs. 1 lac against 
the first respondent herein, (the manufac- 
turers), no money claim has been made 
against the petitioner in the Seoni 
Suit. Ncr has the petitioner made 
any counter-claim in the Seoni Suit. 


15. We are of opinion, this petition 
must succeed. S. 25 of the Code of Civil 
Procedura as substituted for the former 
section by the Code of Civil Proce- 
dure (Amendment) Act, 1976, em- 
powers this Court to direct that any 
suit, appeal or other proceeding be 
transferred from a High Court or other 
Civil Court in one State to a High 
Court or other Civil Court in any 
other State, if it is satisfied that such 
an order is “expedient in the ends of 
justice.” The former S. 25 empower- 
ed the State Government to transfer, 
on receiving a report from the Judge 
concerned of the High Court, to trans- 
fer suits or proceedings in certain cir- 
cumstances from one High Court to 
another High Court. The scope of the 
former Section was very restricted as 
it provided only for transfer of any 


proceeding pending in a High Court, 
presided by a single Judge. It. was 
thought that the State Government 
was not the appropriate agency for 
exercising this power of transfer, obvi- 
ously because such exercise is a 
judicial function. For these reasons, 
the new S. 25 which has been substi- 
tuted for the former one, confers on 
this Court very wide powers of trans- 
fer which are as extensive as its powers 
under S5. 406 of the Code of Criminal 


Procedure, 1973. 
16. The principle governing the 
general power of transfer and with- 


drawal under S. 24 of the Code is that 
the plaintiff is the dominus litis and, 
as such, entitled to institute his suit 
in any forum which the law allows him. 
The Court should not lightly change 
that forum and compel him to go to 
another Court, with consequent increase 
in inconvenience and expense of prose~ 
cuting his suit. A mere balance of con- 
venience in favour of proceedings in 
another Court, albeit a material con- 
sideration may not always be a sure 
criterion justifying transfer. 


17. As compared with Sa 24, the 
power of transfer of a civil proceeding 
to another Court, conferred under the 
new 5. 25 on the Supreme Court, is 
far wider. And so is the amplitude 
of the expression, “expedient in the 
interest of justice’ which furnishes a 
general guideline for the exercise of 
the power. Whether it is expedient or 
desirable in the interest of justice to 
transfer a proceeding to another Court 
is a question which depends on the 
circumstance of the particular case. 


18. Although the exercise of this 
discretionary power cannot be im- 
prisoned within the strait-jacket 
of any cast iron formula uniformly ap- 
plicable to all situations. Yet, certain 
broad propositions as to what may 
constitute a ground for transfer can be 
deduced from judicial decisions. One of 
them is that where two suits raising com- 
mon questions of facts and laws between 
parties common to both the suits, are 
pending in two different courts, it is 
generally in the interest. of justice to 
transfer one of those suits to the other 
forum to be tried by the same Court, 
with consequent avoidance of multipli- 
city..in the trial of the same issues 
and the risk of conflicting decisions] ` 
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thereon. The instant case. falls souge: 
ly within this category. 


19. Here, in the two suits, one in 
the District Court Seoni, Madhya Pza- 
desh, and the other filed by the peti- 
tioner in the High Court of Madras, 
the parties are the same except that 
in the Madras suit five other persons 
who are alleged to be partners of "be 
first respondent, herein, and two of 
whom furnished collateral securitzes, 
have also been joined as defendants. 
Further, the material issues in both 
the suits are common or  interdepen- 
dent. For instance, issue. No. 14 in 
the Seoni Suit is substantially the sane 
as issue No. 7 framed by the Madras 
High Court in the suit filed there by 
the petitioner. The questions involved 
inter alia, in issues 9, 10, 12, 18, 19 
and 20 in the Seoni Suit have a sab- 
stantial bearing on the decision of 
issues 1, 2, 6, 8, 9 and 10 framed in 
the Madras Suit. The basic question 
commonly arising in each of the two 
suits concerns the liability of the 
second respondent and the fourth res- 
pondent to make payment as be 
acceptor of the bills of exchange and 
the guarantors, respectively, for due 
payment under those bills. If the two 
suits are allowed to continue in treir 
original forum there is a possibility of 
conflicting findings on the question of 
liability under the Usance Bills and 
under the guarantees. It is not disput- 
ed (we are told) that the payments of 
the bills were to be made to the peti- 
tioner bank at Madras. The evidence 
In both the suits would mostly be com- 
mon and locally available at Madz-as. 
Transfer of the Seoni suit to Madras 
High Court will avoid multiplicity in 
the trial of the common issues and 
obviate the risk of conflicting decisions. 
Under the circumstances, it is manifest- 
ly “expedient in the interest of justice” 
that both the suits should be tried by 
the Madras High Court on its Original 
- Side by the same Judge/Judges. 


20. Mr. Bal appearing for the 
second respondent, opposed this peti- 
tion for transfer. Learned counsel 


submitted that for a small company 
like respondent 2 it will. simply be -m- 
possible to fight the litigation at 
Madras, and the extra expenditure that 
‘will have to be incurred by his clients 
“in undertaking frequent visits to Macras 
“which is about 1000 miles from Seoni, 


- District Judge, 
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may prove too heavy a financial burden 
for it. Another apprehension expres- 
sed by the counsel was that the objec- 
tion as to want of territorial jurisdic- 
tion in the Madras Court taken by the 
second respondent, will, in effect be 
rendered sterile by the proposed trans- 
fer of Seoni suit to Madras. Counsel 
suggested that the proper course is to 
stay the subsequently instituted suit at 
Madras under S. 10 of the Code of Civil 
Procedure till the disposal of the suit 
at Seoni by the District Judge. 

21. We are unable to accept any of 
these arguments. Both the suits at 
Madras and Seoni are more or less at 
the same stage. Evidence has not yet 


commenced in either of the suits. The 
defendants in both the suits have 
filed their written statements. The 


second respondent has appeared in the 
Madras High Court and joined issue 
with the  petitioner-plaintiff there. It 
seems that the common evidence, which 
will mostly be documentary, is to be 
found locally at Madras. The fourth 
respondents who are the guarantors, 
have no objection to the transfer of the 


Seoni suit to Madras. The second res- 
pondents’ apprehensions, therefore, 
about the,transfer causing extraordi- 


nary increase in expenses of litigation 
and inconvenience to them are 
much too exaggerated. Rather, the 
balance of convenience is in favour of 
the Seoni suit being transferred to the 
Madras High Court which is a superior 


forum than the District Court, Seoni. 


22. As regards the second submis- 
sion of Mr. Bal, we make it clear that 
the transfer of the Seoni suit to Madras 
will be without prejudice to the objec- 
tion raised by the second respondent, 
herein, as to the Madras High Court’s 
jurisdiction to try the suit, already in- 
stituted there by the petitioner. 

23. Mr. Bal’s argument founded on 
S. 10 of the Code of Civil Procedure, 
does not arise in this transfer petition, 
and we express no opinion on it. 


24. For the foregoing reasons we 
allow this petition and transfer suit 
No. IB of 1972 filed by the second res- 
pondent herein in the Court. of the 
Seoni, Madhya Pradesh, 
to the file of the High Court of Judica- 
ture at Madras (Original Side). ; 


Petition allowed. 
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Nimecn Sangma: and: others, Petitoners 
v. Home Secretary, Govt. of Meghalaya 
and others, Respondents. : 

Writ Petn. No. Or of 1979: D/- 30-4- 
1979. 

Criminal: P. CD of £974); Ss. 167; 209 


and 309 — Objects of — Practice of de- ` 


tention for considerable period without 
commencement of trial deprecated — 
Duty of Government in respect of those 
sought. to. be bound over for good be- 
haviour, persons against whom summons 
cases are pending and those who have 
been in custody for more than six: months 
pointed out, (Paras 4 and 5) 


Mrs: K. Hingorani, Advocate; for Peti- 
tioners; Mr.. D. N. Mukherjee, Advocate, 
for Respondents. 

ORDER:—- This is: a petition for the 
issuance of a writ of habeas corpus. in 
view of alleged illegal detention of a 
large number of persons under guise of 
the judicial process. 

2. Even without. going into details, 
we are satisfied. that petitioners Nos. 3 
and 4 should be released on their own 


bonds to the satisfaction of the trial 
court subject to. their reporting to the 
nearest police station once every fort- 


night and: appearing im court whenever 
called upon to do: so to take their trial: 
We direct accordingly. 


3. So far as petitioner No. 1 is con- 
cerned, the State in its affidavit swears 
that there is no such person in custody 
in connection with any case. This mat- 
ter will be scrutinised. further by the 
State so that it may satisfy itself that 
no one is in custody except under due 
process cf law. 


4. This Court in its earlier order 
dated March 5, 1979 has directed the 
State. to file a statement containing par- 
ticulars of the under-trial prisoners who 
have been confined in jail for a period 
of over six months without their trials 
having commenced. Further details as 
to the ages of such under-trials, the 
dates from which they were confined 
and.the offences with which they were 
charged were also called for. In the 
.reply statement put in by the respon- 
dent, we find a large number of cases 
where detention for considerable periods, 
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without the trial having even comment- 
ed, is being suffered by various persons. 
criminal justice breaks down at. a point 
when expeditious trial. is not attempted 
while the affected parties. are languish- 
ing in jail. The Criminal Procedure 
Code in Ss. 167,209 and 309 has em~ 
phasised the importance of expeditious 
disposal of cases including investigations 
and trials. It is unfortunate, indeed 
pathetic, that there should have been 
Such considerable delay in investigations 
by the police in utter disregard of the 
fact that a citizen has been deprived of 
his freedom om the ground that he is ac- 
cused of an offence. We do not approve 
of this ccurse and breach of the rule 
of law and express our strong displeasure 
at this chaotic state of affairs verging on 
wholesale breach of human rights gua- 
ranteed under the Constitution especial- 
Iy under Art. 21 as interpreted by this 
Court, 


5. Even so we do not wish to pass 
any orders at the moment until more 
particulars are brought to our notice. It 
will suffice: for the present. — and coun= 
sel for the State assures us that any di- 
rection given by this Court. will be 
promptly complied. with — that. we di~ 
rect the State to: consent. to release all 
persons. who. have been in custody for 
over six months and whose trials have 
not commenced or against whom charge- 
sheets have not been laid. But we make 
one exception in cases where Ss. 302 and 
395, LP.C. are involved. We direct that 
the State shall complete the investiga- 
tion within two months from today 
where charge-sheets have not been laid 
and further direct the Sessions Court 
concerned to dispose of the cases where 
charge-sheets have been laid and com- 


mitment has been made, within six 
months from today. A report will be 
made to this Court at the end of six 
months from today by the State. We 


must emphatically record our view that 
there has been a self-condemnation in 
the statement put in by the State Gov- 
ernment in that in quite a number of 
cases which are not of a serious charac- 
ter and even in those which involve seri- 
ous. offences, investigations have been 
pending for nearly two years. There are 
cases where persons have been in cus- 
tody for five years — a situation too 
ghastly for a civilised country like ours. 
We therefore draw the attention of the 
State Government. to take a policy. deci- 
sion with a. view to ensure that accused’ 
persons, too indigent to set in motion the 


e 
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judicial process, do not suffer incarce=a- 
tion silently. The Government will do 
well to comply with the spirit of ‘he 
Code of Criminal Procedure ‘especially “in 
the matter of persons sought to be bond 
over for good :behaviour, :persons against 
whom summons ‘cases are pending end 
persons who have been in custody Tor 
more than six months. Maybe this will 
involve a mass release from jails, ‘Sut 
Government has to pay homage in swb- 
stance and reality to the provisions of 
the Constitution and the -Code. ‘With 
these observations, and directions, we 
dispose of this petition. = 

‘Orders “accordingly. 
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V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ.** 
Satto and others, Appellants 
of U. P., Respondent. ` l 
‘Criminal Appeal No. 239 of 1979, D/- 
26-4-1979. | 

U. P. Children Act (1 of 1952), Ss. 20. 
70, 29 — Juvenile justice — Nature d— 
Duties of Courts — Applicability of Sec- 


tion 29 or S. 30 — Determination -—— Fest 
‘— Youthful offenders between 10 to 14 


‘vy, ‘State 


years, convicted under S. 376, I. P. C. 
serving out part of sentence — Absence 
of vicious streak in offenders —- They 


should be left to abi care, (Criminal. 


P. C. (2 of 1974), S. 360). 


(Paras, 4, 10, 13 and 18) 


Cases Referred: ‘Chronological Peras 
AIR 1977 SC 2236.: (1977) -4 SCC 44: 
1977 Cri LJ 1921 14 
(1976) Case No. 6878, D/- 5-3-1976 sc 
Arizona U. 8.), State of Arizona y. J2an 
Coston Presley ` 14 
(1949) 337 US 241: 93 L ed 1337, Wil- 
liams v. People of the State of New 
York 4 


Mr. S. K. Sabharwal, Advocate ‘for àp- 
pellants; Mr. O. P. Rana, Advocate, for 
Respondent. 


WV. R. KRISHNA TYER, J::— ‘Concur- 
rent convictions by ‘both the ‘courts be- 
low have, by a rule of restriction and 


*(Criminal Revn. Nos. 1064 and 11065 of 
1975, D/- 3-11-1978 (AID). 

**(Note : The Judgments are printed iin 
De order in which they are giver in 
the certified copy-—Ed.) 
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circumspection which this ‘court often 
adopts under Art. 136, persuaded me to 
circumscribe ‘the leave ‘to appeal to ‘the 
critical question of punishment, usually 
answered by courts untouched by cur- 
rent humane criteria and drowned in the 
superstition ‘that ‘the gravity of ‘the crime 
and the tariff prescribed in the ‘Penal 
Code have a monopolistic ‘hold on the 
sentencing court. Quackery in ‘crimino- 
logy is a -deficiency in forensic justicing— 
especially disastrous ïn sensitive ‘areas 
like juvenile sentencing. when unfettered 
punishment becomes unwitting crime. 

2. The present case is-an illustration 
of judicial ‘habituation to prescribing sen- 
tences conditioned by the offence ands 
milieu, forgetting the fundamental fact 
that the ‘human delinquent. ‘not the ceri- 
Minal deviance (sic), is the cynosure of 
punitive processing. The further Gan- 
dhian axiom follows that crime is like 
disease, and correction, not cruelty. has 
dominance in the sentencing calculus. 
The sadistic appeal ‘to severity of inflic- 
tion ‘takes ‘on a sublimated form in the 
judicial ‘process, ‘as bas happened in the 
instant -case. The court has rightly been 
horrified by the crime of rape here but 
wrongly bid farewell to the reform of 
the vernal .criminals. 


3. Three. boys, between the ages of 
ten and fourteen with simmering sex 
urges amidst societal inhibitions, and in- 
fatuating stimulations, came by an ele- 
ven year old girl tending cattle in a 
village, and this, by happenstance, was 
near a neglected brickkiln which tempt- 
ingly offered protective privacy for car- 
nal assault. This lacivious opportunity 
excited the three juveniles, otherwise 
engaged in cutting grass, into erotic ex- 
perimentalism. They advanced aggres- 
sively towards -the artless -victim, tied up 
by way -of preventive detention a young 
cowherd who chanced to be near the 
scene and forcibly went through the ado- 
lescent exercise of rape. The :courts be- 
low have held the three petitioners 
guilty of an offence under :S. 376, I.P.C. 
and we do not feel it right to nibble at 


probabilities and disturb that conclusion. 


"A Current Indian ethos and standards 
of punitive (deterrence make rape a hein- 
ous -offence. The offenders, however, 
are children and the <dilemmatic issue is 
to fix the .sentencing ‘guidelines when 
juvenile delmguents come ‘before the 
court. ‘Justice and othe Child’ is a dis- 
tinct jurisprudential-criminological branch 
of sociolegal. speciality which de still in 
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its infant status in India and many 
. other countries. The Children Act is a 
preliminary exercise; the Borstal School 
is an experiment in reformation and 
even S. 360, Cr. P. C. tends in the same 
direction. Correction informed by com- 
passion, not incarceration leading to de- 
generaticn, is the primary aim of this. 
field of criminal justice. Juvenile jus- 
tice has constitutional roots in Arts. 15 (3) 
and 39 (ei and the pervasive humanism 
which bespeaks the superparental con- 
cern of the State for its child-citizens 
including juvenile delinquents. The 
penal pharmacopoea of India, in tune 
with the reformatory strategy currently 
prevalent in civilised criminology, has to 
approach the child offender not as a tar- 
get of harsh punishment but of humane 
nourishment. This is the central pro- 
blem of sentencing policy when juveniles 
are found guilty of delinquency. A sci- 
entific approach may insist on a search 
for fuller material sufficient to indivi- 
duate the therapy to suit the criminal 
malady. As the United States Supreme 
Court stated in Williams v. New York, 
(1949) 337 US 241 at p. 249, pre-sentence: 


“have been given a high value by con- 
scientious judges who want to sentence 
persons on the best available informa- 
tion rather than on guess-work and in- 
adequate information. To deprive sen- 
tencing judges of this kind of informa- 
tion would undermine modern penologi- 
cal procedural policies that have been 
cautiously adopted throughout the nation 
after careful consideration and experi- 
mentation.” 


Judge F. Ryan Duffy has written: 

“If the Judge has before him a com- 
plete and accurate pre-sentence investi- 
gation report which sets forth the condi- 
tions, circumstances, background, and 
surroundings of the defendant, and the 
circumstances underlying the offence 
which has been committed, the Judge 
can then impose sentence with greater 
assurance that he has adopted the pro- 
per course. He can do so with much 
greater peace of mind.” 
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“Regrettably, our juvenile justice sys- 
tem still thinks in terms of terror, not 
cure, of wounding, not healing, and a 
sort of blind man’s buff is the result. 
This negative approach converts even the 
culture of juvenile homes into junior 
jails. From the reformatory angle, the 
detainees are-left to drift, there being no 
constructive programmes for the de- 
tainees nor correctional orientation and 
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training for the institutional staff. I 
highlight these drawbacks largely be- 
cause the State’s response to punitive 
issues relating to juveniles has been 
stricken with ‘illiteracy’ and must awaken 
to a new ‘enlightenment’, at least 
prompted by the International Year of 
the Child. Patricia M. Wald has 
strengthened this perspective in a recent 
book on “Pursuing Justice for the 
Child.” (1) 

“Juvenile detention needs a new focus 
and a new rationale. The detention pe- 
riod ought to be used to begin to draw 
together resources necessary for con- 
structive change, whether or not the 
juvenile is adjudicated. There is abun- 
dant evidence that detention has failed 
as an isolated interlude between those 
more dramatic parts of the juvenile jus- 
tice system — arrest and trial or dispo- 
sition. 


The Juvenile Judge still has a vital 
function to fulfil in detention. The Judge 
is charged with the solemn determina- 
tion whether to deprive juveniles of li- 
berty or whether they can be released in 
their parents’ custody or to a third party 
and, if so, what conditions should apply 
to the release. In making such a deci- 
sion the Judge should follow due pro- 
cess hearing procedures and the legal 
presumption should favour release. [f 
the decision is to detain, the Judge must 
make a record to support that decision. 
The legality of preventive detention in 
the Juvenile Court needs to be tested. If 
the power is upheld, the procedural safe- 
guards should be as precise as they are 
for adults. We should abandon the 
notion that secure detention is good for 
the child. 


Some legal absolutes seem imperative; 
jail for juveniles should be outlawed; 
status offenders should not be put into 
secure detention; finite limits should De 
set on how long a child can be detained 
before or after adjudication; minimum 
standards for physical structure, staff, 
and programme should be enforced by 
the courts. Even then, we should not 
cease inquiring whether there are yet 
better and more enlightened ways to use 
the interlude after arrest to help juve- 
niles so that, unless they are innocent, 
or so blighted that removal from the — 
community before or after trial is an al- 
most indisputable necessity, there may 
be no need for the rest of the process at ` 
all.” 


1. pp. 135-136 
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5. These, - general 
futuristic. import apart, we have to can- 
cretise the measures to be taken in tne 
‘present case’ under the available law and 
the available facilities. The mainstreem 
of criminal justice has not been refined 
by restorative legislations. 


6. We have the Uttar Pradesh Child- 
ren Act, 1952 and ‘approved schools’ of 
sorts under it. We have provision ‘or 
juvenile courts (S. 60), Reformation Ofi- 
cers (S. 34), and a flexible cluster of fec- 
tors, social and personal, to be taken irto 
consideration in passing orders when a 
tender-aged delinquent is to be takan 
into custodial care by the court (S. 63). 
Reports by Reformation Officers have a 
helpful role in the sentencing process. 
The finer focus of sentencing is no furi- 
ous reaction to the offence but habilita- 
tive rescue of the youthful offender frcm 
moral-material abandonment . and care- 
ful reformation by kindling his creative 
potential. Judicial responsibility is rot 
mechanistic but humanistic, and the ritu- 
alistic magistrate is a misfit. Sec. 70 of 
the U. P. Children Act highlights: it: 


70. Principles to be observed >y 
Courts in dealing with childr2n 
and young persons -— 


Satto. v. 


Every Court in dealing with a child 
who is brought before it, either as need- 
ing care or as an offender or otherwse 
` shall have regard to the welfare of the 
child and shall in a proper case taxe 
steps for removing him from undesirable 
surroundings and for securing that pro- 
per provision is made for his education 
and training. 


7. Functionally, a judicial order on a 
child must be guided by this legislative 
value judgment. Non-custodial . disposi- 
tion of the young offender is permissikle 
under Sec. 30 of the Act which reads: 

“30. Power to discharge youthful c£- 

fender or to commit him to suit- 
able custody —— _ 


(1) A court may, if it thinks fit, instead 
of directing any youthful offender to. de 
detained in an approves school, ordear 
him to be — 


(a) discharged after due admonition; 
or 


(Di released on probation of good con- 
duct and committed to the care of Hs 
parent or guardian or other adult rela- 
tive or other fit person, on such parert, 
guardian, relative or person executing a 
bond, with or without sureties, as the 
Court‘ may require, to be responsible fer 

1979 S.C./96 IX G—6 


State of U- P. 


observations of . 
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the-good behaviour of the youthful of- 
fender for any period not exceeding 
three years and for the observance of 
such other conditions as the Court may 
impose for securing that the youthful of-- 
fender may lead an honest and industri- 
ous life. 

The Court may sides that the youth- 
ful offender released under this clause 
may be placed under the supervision of a 
Reformation Officer or of some other per- 
son appointed for the purpose by Ge 
Court, 

(2) If it appears to the Court on re- 
ceiving a report from the Reformation 
Officer or otherwise that the offender has 
not been of good behaviour during the 
period of the probation, it may, after 
making such inquiry as it thinks fit, 
order the offender to be detained in an ap- 
proved school.” 

8. Indeed, a DEE Judge may 
consider it of better service to society : 

“If the criminal’s past history gives 
good reason to believe that he is not of 
the naturally criminal type, that he is 
capable of real reform and of becoming 
a useful citizen, there is no doubt that 
probation, viewed from the selfish stand- 
point of protection to society alone, is 
the most efficient method that we have. 
And yet it is the least understood, the 
least developed, the least appreciated of 
all our efforts to rid society of the crimi- 
nal.” (1) 

“The basic idea underlying a sentence 
to probation is very simple. Sentencing 
is in large part concerned with avoiding 
future crimes by helping the defendant 
learn to live productively in the com- 
munity which he has offended against. 
Probation proceeds on the theory that the 
best way to pursue this goal is to orient 
the criminal sanction toward the commu- 
nity setting in those cases where it is 
compatible with the other objectives of 
sentencing. Other things being equal, 
the odds are that a given defendant will 
learn how to live successfully in the gene- 
ral community if he is dealt with in that 
community rather than shipped off to the 
artificial and a typical environment of an 
institution of confinement. Banishment 
from society, in a word, is not the way 
to integrate someone into society. Yet 
imprisonment involves just such banish- 
ment — albeit for a temporary soj ourn 
in most cases. 

This is of course not to say that ariba 
tion should be used in all cases, or that 
it will always produce better results. 
There are many goals of sentencing, some 
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of which in a given case may require the 
imposition of a sentence to imprisonment 
even in the face of a conclusion that pro- 
bation is more likely to assure the pub- 
lic that the particular defendant will not 
offend again. And there are defendants 
as to whom forced removal from the en- 
vironment which may in some part have 
contributed to their offence may be the 
best beginning to a constructive and use- 
ful life.” (2) l 
Appeal and revision provided under Sec- 
tion 79 of the Act involve the higher 
courts in the ` process. We are sad that 
this crucial judicial task has been dis- 
charged with lesser awareness of its seri- 
ousness and .complexity than necessary. 
For instance the Sessions Court, oblivi- 
ous of the offender and obsessed with the 
offence, in brief confirmation, spent one 
sentence on sentence.: 

“Due to seriousness of the crime there 
is no justification to release the appel- 
lants on probation.” 


9. The High Court devoted a para- 
graph but was upset by the Criminal Act 
and closed its mind to salvaging the sen- 
tencee : 


“Lastly, it is urged that the sentence 
awardeg to the revisionists be reduced in 
view of their ages. I am reluctant to do 
so because they committed a crime which 
repels against moral conscience. They 
chose a girl of 11 years to satisfy their 
lust. They spoiled her life by commit- 
ting this offence as her father would ex- 
‘perience considerable difficulty in ar- 
ranging her marriage. They were so 
cruel that all the three committed rape 
on that minor child. ‘Such an act de- 
serves to be deprecated. The sentence 
awarded by the learned lower courts does 
not at all err on the side of severity. 
Moreover, the learned lower courts have 
already shown sympathy by keeping 
them in an approved school at Etawah.” 


19. While the victim needs repara- 
tion, failure to pay heed to, which is a 
blind spot in our criminal justice sys- 
tem, the offender’s circumstances are 
material in sentencing, omission to notice 
which is a systemic, though traditional, 
failing. We find no emphasis on the age, 
antecedents, parental and social circum- 
stances and curative possibilities or Re- 
formation Officer’s report bearing on the 
three caildren punished. The Children 
Act makes meticulous provisions which 
ee 


2. Sentencing and Probation — National 
College of the State Judiciary Reno, 
Nevada, p. 258. 
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slumber on the statute book and seek no 
Visa into the court room. We hope this 
elaborate discussion will activate sen- 
tencing wisdom vested in the criminal 
courts. 


IL. At this late stage, without pro- 
longing the process, we can only direct 
some prazmatic steps. No report from 
a Reformation Officer is available. No 
consideration of the social milieu, per- 
sonal antecedants, parental influences, 
educational status and other material 
factors is apparent in the judgments. 
Nor, indeed, is there any serious advert- 
ence to the advantages of community- 
oriented reformation or the disadvantages 
of institutional inter-mix and quasi-in- 
earceration. The juvenile detention sys- 
tem, it must be noted, has not fulfilled 
itself even in countries where it is heavily 
funded like in the U. S. A. where the 
young delinquents are: 

“penned like cattle, demoralized by 
lack of activities and trained staff, often 
brutalized. Over half the facilities in 
which juveniles are held have no psy- 
chiatric or social work staff. A fourth 
have no school program. The median 
age of detainees is fourteen the novice 
may be sodomized within a matter of 
hours. Many have not been charged with 
a crime at all. From New York to Cali- 
fornia, the field reports repeat themselves 
depressingly. (3) 


Our ‘approved schools’ like our adult 
prisons sometimes remind us of animal 
farms, if only judges care to visit jails. 


12. These blemishes, in far worse 
measure, have blighted our Homes and 
Schools and approved custodial institu- 
tions, although our correctional reper- 
tory, augmented by meditational, recrea- 
tional and craft-oriented Gandhian tools, 
may inexpensively expand and deepen 
the rehabilitative potency of our sen- 
tencing strategies in this area. Be that 
as it may, the U. P. Children Act appears 
to have been virtually given a go-by in 
the courts below, a phenomenon which 
frequently happens because practising 
lawyers and judicial officers have not 
yet given the deeper reflection that wel- 
fare-oriented rehabilitative legislations of 
the mentally and morally retarded in 
the criminal justice field deserve. The 
Criminal Procedure Code, 1973, has made 
provision in S. 360 to deal with persons 
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3. Patricia M. Wald, Pretrial Deten- 
tion for Juveniles — Pursuing Jus- 
tice for the Child ed. by Margaret 
K. Rosenheim, p. 119, 
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under 21 years of age convicted of ef- 
fences, punishable with imprisonment 


for a term of seven years or less and 
S. 376, LP.C., cannot come within its 
‘purview. But the U. P. Children Act 
defines a ‘youthful offender’ to mean 
“any child who has been found to heve 
committed an offence punishable w.th 
transportation or imprisonment.” 
life imprisonment for the offence dees 
not take the delinquent out of the caze- 
gory of youthful offender as defined in 
S. 2 (13) of the said Act. Section 30 <u- 
thorises the Court, if it thinks Aft, 
instead of directino any youthful 3f- 
fender to be detained in an approved 
school, to order him to be released condi- 
tionally, as earlier indicated. We think 
that the present case deserves action 
under S 30. 

13. Rape is horrific, true. The victim 
is a pathetic child and deserves not me~e- 
ly commiseration but also compensation, 
an aspect which the ‘State will take note 
of'when a proper application is made to 
it. Our immediate problem ‘is the Cis- 
position of the appellants who are also 
very young. They have served out some 
term in an ‘approved school’ which, mak- 
ing a realistic. appraisal, is a ‘junior "eil, 
It is not as if these little lads are incor- 
rigible rapists or violent toughs runn-ng 
amock, Parental neglect, tempting oppor- 
tunity, sex perversion, libidinousness, lidi- 
dinous environs and a host of other 
factors where State inaction is contribu- 
tory of exciting adolescent erotica, count 
for vulgar, vicious or violent deLn- 
quency. These boys can and should be 
rehabilitated, and that is done best by 
obligating the parent to take care of -he 
children concerned and not by instizu- 
tionalised custody. Section 30 of the Act 
is attracted by the facts of this case to 
the extent we are able to glean from ~he 
meagre material on record. We hope 
that when children are brought before 
court, the provisions of the Children 
Act will be remembered by the Berch 
and the Bar and its rehabilitative engi- 
neering set in motion: 


14. In the present case, we direct ~he 
appellants to be released on probation of 
good conduct and committed to the care 
of their respective parents and if no sur- 
viving parent then their guardian eze- 
cuting a bond each, without sureties, to 
be responsible for the good behaviour of 
the youthful offender for a period of two 
years from the date of release and “or 
the observance of a condition, namely, 
that the child shall be put to school or 


This, 
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continue its studies if it is already ` at 
school and attend any recreational} or 
meditational centre, if any, of the parent’s 
choice regularly. Many systematic experi- 
ments, acknowledged in prison reports 
and judgments of trial courts have prov- 
ed the therapeutic value of transcenden- 
tal Meditation vis-a-vis juvenile delinqu- 
ents.(4) .The Reformation Officer having 
jurisdiction over the locality shall. have 
supervision over each of the appéllants 
and shall make a report once in three 
months to the trial court. If the report 
shows lapse into bad behaviour, the 
court may direct detention of the devi- . 
ant appellant or appellants in an ap- 
proved school. The Reformation Officer 
will explain to the parents of the delin- 
quenis and the appellants the import of 
this order so that they may appreciate 
the necessity for compliance therewith 
and co-operate in the rehabilitatory pro- 
cess. 


15. I may venture a view in conclu- 
sion that the revolutionary contribution 
Indian culture may make to criminology 
is apt to be the focus on human con- 
sciousness whose mutilation leads to 
sickness, ` crime and sorrow and whose 
restoration, collective and individual is 
the insurance against psychic stress and 
its off-shoots, crime and related maladies. 
The technology of sentencing must re- 
lease. man from distortions and pressures 
on lines ancient and modern. This 
parenthesis, in a sense, ‘argues for the 
new orientation in juvenile justice. 


4. (a) In the Superior Court of the State 
-of Arizona dt. March 5, 1976 Im 
State of Arizona'v. Jean Custon 
Preslay — Case .6878.. 


(b) Criminal action 4 — 81750 in the 
US Direct court for Eastern 
District of Michigan — United 
States of America v. Robert Char- 
les Rush, Jr. 
(c) Kentuchy LJ Vol. 60, 1971- 72 No. 
' 2° and University of Maryland 
Law Forum Vol. VIII No. 2 Win- 
ter 1973 —- article by David E. 
Sykes. 
(d) Hiralal Mallick v. State of Bihar 
(1977) 4 SCC 44: (AIR 1977 SC 
- 2236) by Iyer & Goswami JJ ` at 
> p. 56 (of SCC): {at p. 2245 of 
AIR) by Goswami, J. 
(ei Chapter 9, Juvenile -Delinguency 
and the programme, Freedom 
" from Crime by Roger Glenn Lang- 
hear p. 159 tae Publishing Co. 
N. Y.) 
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16. A copy of this order will be sent 
to the approved school, Etawah, and to 
the trial Judge for immediate compliance. 
A copy of the order will also be served 
on the Advocate for the appellants for 
communication to and compliance by his 
clients and to the Home Department for 
correctional actions. 


R. S. PATHAK, J.:—-17. The petitioners 
were convicted by the learned Assistant 
Sessions Judge, Aligarh- for the offence 
under S. 376 of the Indian Penal Code 
and sentenced to two years’ rigorous im- 
prisonment. He directed their detention 
for the period of their sentence in an 
approved school at Etawah. Their appeal 
was dismissed by the learned Additional 
Sessions Judge, Aligarh. The High Court 
declined to interfere in revision. From 
the material on the record it is not pos- 
Sible to say that the finding of the courts 
below that the petitioners committed the 
offence is not substantiated by the evi- 
dence on the record and, in my opinion. 
no case has been made out for interfer- 
ing with the conviction. But so far. as 
the sentence is concerned, I think that 
the High Court and the courts below 
have not sufficiently appreciated the need 
for a proper order. Special leave grant- 
ed on the question of sentence only. 


Order on the appeal. 


18. The appellants are children. At 
the time of the offence the age of the three 
appellants ranged between 10 years and 
14 years, the youngest, Satto, being 10 
_and_the eldest, Bucha, being 14. They 
were cutting Rizka in their village fields 
when Kumari Bismillah, who was then 
about 12 years old, passed by grazing her 
cattle. Apparently, the three youngsters 
were seized with the temptation of 
having sex with her and borne on 
that impulse they forced the girl 
inside a brick kiln and committed 
rape on her, after securing a by- 
stander, Baboo, who was also grazing 
his goats at the spot, to a tree. There 
can be no doubt that the act cannot 
possibly but be condemned. It calls 
for severe condemnation by the plainest 
moral standards. But on the question of 
sentence, the High Court and the courts 
below have, almost mechanically, affirm- 
ed a sentence of two years’ imprisonment 
to be served out by detention in an ap- 
proved school. They have failed to ap- 
ply their mind to considerations which 
are relevant when a youthful offender is 
sentenced. The U. P. Children Act, 1951 
contains two provisions in that. regard. 


[Prs. 16-18] - Satto v. State of U. P. (Pathak J.). - 
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Section 29 provides that where a child 
is found to have committed an offence 
punishable with transportation: or im- 
prisonment, the court, if satisfied on in-. 
quiry that it is expedient so to deal with 
the child, may -order him to be sent to 
an approved school for a stated period. 
Section 30 provides:— 

‘30. Power to discharge youthful offen- 
der or to commit him to suitable cus- 
tody: 

(1) A court may, ifit thinks fit, instead 
of directing any youthful offender to be 
detained in an approved school, order 
him to be— 

(a) discharged after due admonition; or 

(b) released on probation of good con- 
duct and committed to the care of his 
parent, guardian or other adult relative 
or other fit person on such parent, guar- 
dian, relative or person executing a bond, 
with or without sureties, as the court 
may require, to be responsible for the 
good behaviour of the youthful offender 
for any period not exceeding three years 
and for the observance of such other 
conditions as the court may impose for 
securing that the youthful offender may 
lead an honest and industrious life. 

The Court may order that the youthful 
offender released under this clause may 
be placed under supervision of a Refor- 
mation Officer or of some other person 
appointed for the purpose by. the Court. 


(2) If it appears to the court op re- 
ceiving a report from the Reformation 
Officer or otherwise that the offender has 
not been of good behaviour during the 
period of the probation, it may after 
making such inquiry asit thinks fit order 
the offender to be detained in an approv- 
ed school.” ; 


Almost invariably the question will arise 
whether the youthful offender should be 
proceeded against under S. 29 or S. 30. 
The answer to the question lies in the 
judgment of the Court, which judgment 
must be made in the sound exercise of 
its discretion. Among the considerations 
to which the court must apply its mind 
are the age of the child, his family back- 
ground, his general- past conduct and 
antecedents, the circumstances in which 
he committed the offence, and’ which of 
the measures provided by the statute, 
5. 29 or S. 30, will more effectively and 
yet not harshly enable the child to deve- 
lop into a responsible member of so- 
ciety. It must be remembered ‘that the 
U. P. Children Act deals with children, 
and a “child”-is defined by S. 2 (4) as a 
person under the age of sixteen years. 
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The Statute is concerned with a person. 


whose personality, judgment and discre- 
tion has not yet attained maturity. The 


primary object then must be to .-place. 


the child in an environment conducive to 
his- rehabilitation and providing scope for 
corrective action. That appears to be 
the basic criterion for determining the 
choice between S. 29 and 5. 30. In a 
case where the child has acted on im- 
pulse in committing an offence, and there 
is nothing to show the presence of any 
vicious streak of character, it would be 
more appropriate to leave him to the 
care and attention of parental authority 
rather than to send him to an approved 
school, That will depend, however >n 
whether parental attention is possible and 
forthcoming and whether it does not suf- 
fer from want of sufficient effectiveness 
in moulding the proper moral’ develcp- 
ment of the child. In my opinion, hev- 
ing regard to the facts and circumstances 
(Of the present case the order contemn- 
plated by S. 30 (1) (b) of the Act would 
more appropriately meet the ends of jus- 
tice and serve the objects of the statute. 


19. Accordingly, the appeal is allow- 
ed on the question of sentence. The 
sentence imposed by the learned Assis- 
tant Sessions Judge and affirmed by the 
learned Additional Sessions Judge and 
the High Court, is set aside. The ep- 
pellants are ordered to be released on 
probation of , good conduct and to. be 
committed to the care of their respective 
parents and if no surviving parents then 
their guardian on such parents or guer- 
, dian executing a bond each without sure- 
ties, to be responsible for the good 
behaviour of the youthful offender for a 
period of two years from the date of the 
release and for the observance of a con- 
dition that the child should be put to 
school or continue his studies if he is al- 


ready in school and regularly attend 
any recreational centre or meditational 
centre (if any) of the parent’s choice. 


The Reformation Officer enjoying jur-s- 
diction in the locality will have super- 
vision over each of the appellants and 
shall make a report once every three 
months to the trial court. The Reforma- 
tion Officer will explain to the appel- 
lants and their parents the import of this 
order. 


20. A copy of this order will be sent 
to the approved ‘school, Etawah, and to 
the. trial court for immediate compliance. 


A copy of the order will also.be serv2d 
on counsel for the appellants for com- 
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AIR. 1979 SUPREME COURT 1525 
(From: Bombay) 

S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ. 


Mirza Hidayatullah Baig, Appellant v. 
State of Maharashtra, Respondent. 

Criminal Appeal No. 119 of 1973, 
D/- 2-3-1979. i 

Penal Code (45 of 1860), Ss. 302 and 
304, Part JI — Conviction under S. 302 
altered to one under S. 304, Part II in 
view of facts — Decision of Bombay 
High Court, Reversed. 


Altercation over passing of dirty water 
through drain — Walking stick blows 
resulting in death of deceased — Convic- 
tion under S. 302, held, not sustainable 
in the absence of intention to cause parti- 
cular injury — Accused, however, held, 
guilty under S. 304, Part IT as he aimed 
blow at the head of the deceased — Ac- 
cused must be presumed to have know- 
ledge that death was the likely result of 
his act. Decision of Bombay High Court, 
Reversed. (Para 1) 


FAZAL ALI, J.: — This appeal has 
been pressed on the limited point of the 
applicability of S. 302 to the present 
case. Mr. Kohli apearing for the appel- 
lant has contended that having regard 
to the facts and circumstances of this 
case and the nature of the weapon used, 
it cannot be said that the appellant in- 
tended to cause the death of the deceased 
Akhtar Hussain. The ‘Evidence shows 
that an altercation started over the pas- 
sing of dirty water through the drain in 
front of the house of the deceased. An 
altercation followed in course of which 
the appellant is said to have given a cane 
stick blow to the deceased. The weapon 
was merely a walking stick and would 
not have normally caused the death of 
the deceased. In the circumstances we 
are Satisfied that the appellant did not 


‘have the intention to cause the particular 


injury which has resulted from the blow 
given to the deceased. But as the appel- 
lant aimed the blow at the head of the 
deceased which is a vital part of the 
body, there can be no doubt that he 
must be presumed to have the know- 
ledge that death was the likely result 
of his act. In, these circumstances, this 
case clearly falls within the ambit of 
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5. 304 (ii), I. P. C. We therefore alter 
the rornviction of the appellant from 
©. 302, I. P. C. to S. 304, Part II and 
reduce the sentence to -the period al- 
ready undedgone as we understand that 
the appellant who was not granted bail 
has already served about 6 years. With 
this modification, the appeal is dismis- 
- sed, 

Orders accordingly. 


AIR 1979 SUPREME COURT 1526 
== 1979 Cri. L. J. 950- 
(From: Calcutta)* 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
S. N. Banerjee, Appellant v. Babulal 
Gupta and others, Respondents. 


Criminal Appeal No 233 of 1972, D/-. 


12-4-1979. 

Sea Customs Act (8 of 1878), S. 187A— 
Criminal P. C. (5 of 1898), S. 196A (2) — 
Sanction to prosecute under S. 187A of 
Customs Act and S. 196A (2) of Cr. PC 
— Requirement of — Sanctions obtained 
by Asstt. Collector, Customs — There is 
sufficient compliance of provisions as to 
sanction — Sanction under S. 196A (2) 
need not be obtained by authority em- 
powered to grant sanction under S. 187A 
of Customs Act, i.e. Collector of Cus- 
toms. Cri. Revision No. 739 of 1968, D/- 
6-5-1979 (Cal), Reversed: (Para 4) 

Mr. K. K. Venugopal Addl. Solicitor 
Genera] (M/s. S. Markandey and S. P. 
Nayar, Advocates with him, for Appel- 
lant; Mr. M. C. Talukdar Sr. Advocate 
(Mr. Sukumar’ Ghosh Advocate with him) 
for Respondent No. 3. 


KOSHAL, J.:— This appeal by special 
leave which is directed against a judg- 
ment dated May 6, 1970 of the High 
Court of Calcutta has arisen in the follow- 
ing circumstances. On March 2. 1963, 
Shri S. N. Banerjee, Assistant Collector 
of Customs, Calcutta, made an applica- 
tion to the Chief Presidency Magistrate, 
Calcutta, praying that consent be given 
under S. 196A of the Code of Criminal 
Procedure, 1898 (hereinafter called the 
Code) to the prosecution of 14 persons in 
respect of an offence under Sec. 120B of 
the Indian Penal Code as they were guilty 
of a conspiracy to commit offences under 
item 81 of the Schedule to S. 167 of the 
Sea Customs Act (hereinafter referred 
to as the Act) and S. 5 of the Imports 
and Exports (Control) Act (the Control 


*(Criminal Revn. No. 739 of 1968, D/- 
6-5-1970 (Cal)). 
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Act, for short). The application was 
granted on March 5, 1963 when the 
Chief Presidency Magistrate accorded 
the consent asked for. Four days later, 
Le, on March 9, 1963, Shri Banerjee 
was authorised by the Chief Customs 
Officer, Calcutta, to prosecute the said 
persons for the commission of offences 
under item 81 and S. 5 above-mentioned. 
On the same date, ie. March 9, 1963, 
Shri Banerjee actually filed a complaint 
against the said 14 persons accusing 
them of the commission of offences un- 
der S. 120B of the Indian Penal Code 
and item 81 as well as S. 5 aforesaid, 


After the Presidency Magistrate, who 
was seized of the case, had -examined 43 
witnesses, one of the accused challenged 
his jurisdiction to entertain the complaint 
through a petition made to the High 
Court under Ss. 439 and 561A of the 
Code on the-ground that the Chief Pre- 
sidency Magistrate had no power to give 
the consent which he did on March 5, 
1963, because, till that date, Shri Baner- 
jee was not an officer holding the autho- 
risation envisaged in S. 187-A of the Act. 
The petition stated that the Chief Presi- 
dency Magistrate could not act under 
the provisions of Sec. 196A of the Code 
unless an application was made to him 
in that behalf by a person holding such 
an authorisation. 


The High Court accepted the conten- 
tion of the petitioner before it with the 
following observations: 


a ee The requirement of authorisation 
under S. 187-A Sea Customs Act.........t0 
enable a Court to take cognizance at- 
taches to sanction under S. 196A, Cr. P.C. 
as the allegations made or the charge 
framed.is in respect of one offence and 
sanction granted by the Chief Presidency 
Magistrate at the instance of S. N. 
Banerjee, who was not authorised to ini- 
tiate proceeding is therefore bad in law, 
as the officer had no authority to apply 
for sanction.” 

Eeer Obviously, for an offence of the 
nature charged, there can be only one 
cognizance and therefore the sanction 
under S5. 120B must also be obtained by 
an officer mentioned in S. 187A, Sea Cus- 
toms EE 

An argument put forward on behalf of 
Shri Banerjee that S. 196A of the Code 
did not speak of any authorisation was 
repelled by the High Court in the fol- 
lowing terms: 

“Mr. Mitra has also submitted that 
not only S. 196A does not speak of any 
authority but that even after sanction, 
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prosecution may not be initiated. This, im ` 


our view is oversimplification of Ce 
matter. Prosecution has been initiated 
and’ therefore this Court has to decide 
whether the Magistrate. is authorised un- 
der the law to take cognizance, 
sanction under S. 196A being. obtained by 
person. competent to initiate proceeding.” 


2. On behalf of Shri Banerjee, wo 
is the appellant before us, it has been 
urged that the High Court has erred in 
interpreting S. 196A of the Code so as 
to incorporate therein the provision r2- 
garding authorisation enacted by S. 187A 
of the Act, and, after hearing learned 
counsel for the parties, we find ourselvzs: 
in complete agreement with. him for tre 
reasons which. follow. 


3. The two sections requiring inter- 

pretation by us are reproduced below: 
Section 196A of the Code 

“No Court shall take cognizance of tie 
offence of criminal conspiracy punisn- 
able under S. 120B of the Indian Penal 
Code. 

(1) in a case where the object of tie 
conspiracy is to.commit either an illegal 
act other than an offence, or a legal act 
by illegal means, or an offence to which 
the provisions of S. 196 apply, unless 
upon complaint made by order. or under 
authority from the State Government r 
some officer empowered by the State 
Government in this behalf, or l 


(2) in a case where the object of tae 
conspiracy is to commit any non-cogniz- 
able offence, or a cognisable. offence mot 
punishable with death, imprisonment fr 
life or rigorous imprisonment for’ a term 
of two years or upwards, unless tie 
State Government or a Chief Presidensy 
Magistrate or District Magistrate em- 
powered in this behalf by the State Gov- 
ernment has, by order in writing, coa- 
sented to the initiation of the proceed 
ings: 


Provided that where the criminal con- 
spiracy is one to which the provisions >f 
sub-sec. (4) of S. 195 apply no such coo- 
sent shall be necessary.” 


Section 187A of the Act 


“Cognisance of offences: No Court 
shall take cognizance of any offence rə- 
lating to smuggling of goods punishahle 
under item 81 of the Schedule to S. 1€7, 
except upon complaint in writing, made 
by the Chief Customs Officer or ary 
other officer of Customs not lower 1 
rank than an assistant collector of Cus- 
toms authorised in this behalf by the 
Chief Customs Officer.” 
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There is. a corresponding section in the 
Control Act which, according to the 
High Court, provides for a similar bar 
against the taking of cognizance of com- 
plaints by Courts but to which we shall 


no longer advert as arguménts were not 


addressed’ to ‘us in relation thereto 
learned counsel for either party. 


by 


4. Now, S. 187A above-extracted con- 
templates. authorisation. by the Chief 
Customs. Officer only in respect’ of com- 
plaints embracing offences under item 81 
aforesaid. As stated above, such. an au- 
thorisation was actually obtained by 
Shri Banerjee in his favour from the 
competent authority, viz., the Chief Cus- 
toms Officer, before the complaint was 
filed, so that the complaint cannot be 
said to be hit by the provisions of Sec- 
tion 187A of the Act. The argument rais- 
ed on behalf of the accused respondents 
and accepted by the High Court, how- 
ever, was that, as the conspiracy forming 
the subject-matter: of the offence under 
S.120B of the Indian Penal Code was a 
conspiracy to commit offences under the 
Act, an application by a person holding’ 
the authorisation above-mentioned was 
a. Sine qua non for. the accord of consent 
undér sub-sec. (2) of S. 196A of the Code. 
This argument, in our opinion, has no 
substance. For one thing, S. 196A of the 
Code does not envisage any application 
whatsoever and, therefore, no applica- 
tion at all is necessary for action under 
that section. Even if it be held that such 
an application was. inherent in the scheme 
of the section, it would not follow that 
the same had to be made by a person 
holding the type of authorisation envisa- 
ged by S. 187A of the Act. As the lan- 
guage of S. 196A of the Code stands, 
there is no bar at all against the power 
of the Chief Presidency Magistrate to 
consent to the initiation of proceedings 
being exercised on an application made 
by any person. whosoever, whether or 
not he is connected with the official 
machinery normally burdened with the 
duty of initiating prosecutions. It is no 
doubt true that the consent to be given 
has to follow a consideration of all the 


“material facts of the case, but then the). 


status of the person who supplies such 
facts is not relevant. If the legislature 
had intended’ to restrict the accord of 
consent under Sec. 196A of the Code to 
cases in. which applications had been 
made by persons authorised in a particu- 
lar manner, the exercise of the power 
would surely have been made subject to 
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such a condition in specific terms. . Hold- ` 
ing that no application, was at all need- 


ed for the accord of consent provided ‘for 
in the section, and that, in. any case, 
such an application need not have ‘been 


made by a person authorised in the man-; 


ner spoken of by S. 187A of the Act, we 
repel the argument raised to the contrary 
on behalf of the accused-respondents. It 
follows that in the instant case the re- 
quirements of both the sections, namely, 
Section 196A of the Code and Sec. 187A 
of the Act were fulfilled before the com- 
plaint was filed so that, as found by the 
High Court, there is no infirmity in the 
impugned proceedings. 


5. Learned counsel for the accused- 
respondents also contended that the con- 
sent given by the Chief Presidency Magis- 
trate was not valid in law as it had been 
accorded without proper application of 
the mind to the -material facts of the 
case. This contention we do not allow 
to be raised as it was not put forward 
before the 
questions of fact. 


6. For the reasons stated, the appeal 
succeeds and is accepted. The impugned 
order is set aside and the trial Court is 
directed to proceed with the case from 
the stage at which it was interrupted by 
reason of the impugned judgment. 


' Appeal allowed. 
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Babu Ram Gupta, Appellant v. Sudhir 
Bhasin and another, Respondents. 

Criminal Appeal No. 501 of 1978, D/- 
12-4-1979. 

(A) Contempt of Courts Act (70 of 
1971), S. 2 (b) — Contempt of Court — 
Ingredients — Disobedience of compro- 
mise decree or consent order — Does not 
amount to contempt — Cri. Ori. No. 61 
of 1977, D - 27-10-1978 (Delhi), Reversed: 

(Paras 7, 10, 11) 


(B) Contempt of Courts Act (70 of 
1971), Ss. 2 (b), 10 — Punishment for 
contempt —- Exercise of power — It must 
not be exercised lightly but should be ex- 
ercised only to uphold majesty of law 
and dignity of Courts. (Para 8) 


«(Criminal Original No. 61 of 1977, D/- 
27-10-1978 (Delhi). 
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Mr. K. B. Asthana, Sr. Advocate (M/s. 
Satish Chandra, Sarat Chandra and P. D. 
Sharma, Advocates with him), for Ap- 
pellant; Miss Sita Vaidialingam, Advo- 
cate, for Respondent No. 1. 


FAZAL ALI, J.:— This is an appeal by 
the contemner under S. 19 of the Con- 
tempt of Courts Act, 1971 against a Divi- 
sion Bench decision of the Delhi High 
Court dated 27th October, 1978 convict- 
ing the appellant under S. 2 (b) of the 
Contempt of Courts Act, 1971 (herein- 
after referred to as the Act) and sen- 
tencing him to detention in civil prison 
for a period of four months. 


2 A detailed narrative of the facts 
culminating in the order impugned is to 
De found in the judgment of the High 
Court and it is not necessary for us to 
repeat the same all over again except 
giving a brief re’sume’ of the important 
facts in order to appreciate the points 
of law that arise in the appeal. It ap- 
pears that there was a partnership be- 
tween Sudhir Bhasin and Jagatri Lal 
Bhasin as a result of which a firm un- 
der the style of Sitapur Theatres. with 
its Head Office at Delhi was constituted. 
The partnership deed was executed as 
far back as 19-11-1965 and Cl. 25 of that 
deed contained the usual arbitration 
clause. Disputes arose between the part- 
ners as a result of which an application 
under S. 20 of the Arbitration Act was 
made before the High Court and the 
High Court on hearing the application 
referred the dispute to the sole arbitra- 
tion of a retired Judge of the Allahabad 
High Court. Along with the aforesaid 
application, the respondent Sudhir Bha- 
sin had filed an application for appoint- 
ment of a receiver as he apprehended 
that the appellant would misappropriate 
the. funds of the partnership property. 
The application for appointment of a re- 
ceiver was allowed and the respondent 
Sudhir Bhasin himself was appointed as 
a receiver of Laxmi Talkies, Sitapur. 
Thereafter the appellant being aggrieved 
by this order filed an appeal before the 


~ 


ness of the said Cinema. 
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In the appeal it appears that a consent: 


order was passed with the agreement of 
the parties by which Shri Mahabir Pza-. 
sad, Advocate and Secretary, Bar As30- 
ciation of Sitapur.was appointed as a re- 
ceiver of the Laxmi Talkies pending -he 
decision of the arbitrator and was di- 
rected to run the said cinema after tak- 
ing possession from the appellant. This 
order passed by the High Court may be 
quoted in extenso as it forms the sclid 
basis for the proceedings for contempt 
taken against the appellant by the High 
Court: l 


“After hearing the learned counsel for 
sometime on previous hearings, a sag- 
gestion has been mooted that if the re- 
ceiver is changed, the applicant wold 
not prosecute the present appeal exc=pt 
to the extent of getting the Receiver 
changed. We accordingly directed "he 
Registrar to address letters to the Dis- 
trict Judges, Sitapur and Lucknow to 
send names of three Advocates each from 
whom we could pick out one name for 
appointment as a Receiver in place of 
Sudhir Bhasin, who had been ap- 
pointed Receiver by the learned single 
Judge. Three names have heen received 
from the District Judge, Sitapur: Shri 
S. C. Bhattacharya, President of the Bar 
Association, is not acceptable because he 
had been connected with the Cinema in 
question in the capacity of a Receiver 
previously. With the consent of "he 


learned counsel of the parties, we there- 


fore, appoint Shri Mahabir Prasad ad- 
vocate and Secretary of the Bar Associa- 
tion, Sitapur, to be the Receiver of Laxmi 
Talkies pending decision of the disputes 
between the parties which have been re- 
ferred to arbitration, The Receiver so 
appointed, will take charge of the Laxmi 
Talkies forthwith from the appellant, 
who is at present running the said 
Cinema. Shri Mahabir Prasad will run 
the Cinema himself through such Mama- 
gers as he may appoint. He will be rəs- 
ponsible to keep account, make disburse- 
ments- and deposit the net proceeds ir a 
Bank account to be opened by him in the 
name of Laxmi Talkies: The Receiver 


will submit quarterly reports to tais 
Court regarding the running of the busi- 
The first re- 


port should be submitted to this Cowart 
on or before 14th August, 1977. Each 


subsequent report should . be ‘submitted 
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by. the middle of the month in which the ` 
quarter gets completed. ` _ 
- The appellant is directed not to inter- 


fere with the Receiver appointed or with 
the business of the running of the Laxmi 
Talkies. He will, however, give to the 
Receiver appointed, all co-operation that 
the Receiver may require. 


The licence for running the Cinema 
will be taken out by the Receiver in the 
name of Laxmi Talkies. .He will ap- 
proach the Deputy Commissioner, Sita- 
pur for issue of this licence in _ accord- 
ance with the above direction of this 
Court....... JI (Emphasis ours) 

3. A perusal of the order extracted 
above clearly shows that there was no 
express direction to the appellant to hand 
over possession to the receiver although 
certain directions were given by the 
Court to the receiver for filing quarter- 
ly reports etc. The only direction given 
to the appellant was that he would not 
interfere with the receiver appointed or 
with the business of running of the 
Laxmi Talkies. The appellant was also 
directed to give all co-operation that the 
receiver may require. There was thus no 
specific direction to the appellant to 
hand over possession of the property to 
the receiver although impliedly this was 
meant to be done because the order was 
passed with the consent of the parties. 


4. In the instant case the gravamen of 
the charge against the appellant was 
that he had committed a serious breach 
of the undertaking given to the Court 
to hand over possession to the receiver 
and having failed to honour the under- 
taking, he was liable to be hauled up 
for an offence under the Act. The High 
Court held that the conduct of the appel- 
lant was unrelenting and inexorable and 
he had wilfully disobeyed the order of 
the Court passed with his consent. 

5. Mr. Asthana, learned counsel for 
the appellant raised two important con- 
tentions before us. In the first place, he 
submitted that taking the order ex facie 
there is no express or implied undertak- 
ing given by the appellant to hand over 
possession to the receiver and hence the 
question of breach of the undertaking 
on the part of the appellant does not 
arise, and therefore, the conviction of 
the appellant was not legally sustainable. 
Secondly, it was argued that even as- 
suming that an undertaking was given 
to the Court, as the appeal before the 
Division Bench was wholly incompetent, 
the proceedings before the Division’ 


eg 
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Bench were non est and the order pass- 
ed by the High Court being a nullity a 
disobedience of such an order would 
not attract the provisions of the Act. 


6. Miss Seita Vaidyalingam who argu- 


ed this case before us with great 
ingenuity and persuasiveness 
that even if the order of the High Court 
was void, it was not open to the appel- 
lant as a litigant to assume the role of 
a Judge and unilaterally decide that the 
order of the High Court being non est 
he was not bound to obey the same. In 
other words, it was contended that he 
having himself filed an appeal before 
the Division Bench and thereby having 
invited the Court to pass a consent order 
which was agreed to by the appellant he 
could nct by virtue of the rule of estop- 
pel by judgment be heard to say that 
the appeal filed by the appellant himself 
being incompetent the judgment was 
void, hence the appellant could disobey 
the same with impunity. In support of 
her submission, the learned counsel cit- 
ed the cases of State of Uttar Pradesh 
v. Ratan Shukla, AIR 1956 All 258; 
Umrao Singh v. Man Singh, ILR (1971) 2 
Delhi 44 : (AIR 1972 Delhi 1); Joseph F. 
Maggio v. Raymond Zeitz (1947) 92 L Ed 
476 at p. 487 and United States of Ame- 
rica v. United Mine Workers of America, 
(1946) 91 L Ed 884 at p. 911. While we 
do find considerable force in the argu- 
ment of Miss Seita Vaidyalingam, coun- 
sel for the respondent we are of the 
opinion that the point is not free from 
difficulty and in the view that we have 
decided to take on the first point raised 
by counsel for the appellant the second 
point dees not fall for determination. 
We, therefore, refrain from going into 
this point and leave the matter to be de- 
cided in a more proper and suitable case. 


7. Coming to the first point, the con- 
tention of Mr. Asthana was that there 
was no undertaking given by the appel- 
lant to the court at all. Our attention 
has not been drawn by counsel for the 
respondent to any application or affida- 
vit filed by. the appellant which contains 
an undertaking given by the appellant to 
hand over possession to the receiver ap- 
pointed by the High Court by virtue of 
the impugned order. It is manifest that 
any person appearing before the Court 
can give an undertaking in two ways: (1) 
that he files an application or an. affida- 
vit clearly setting out the undertaking 
given by him to Court, or (2) by a clear 
and express oral undertaking given by 
the contemner and incorporated by the 
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court in its order. If any of these con- 
ditions are satisfied then a wilful breach 
of the undertaking would doubtless 
amount to an offence under the Act. Al- 
though the High Court observed that the 
consent order extracted above had been 
passed on the basis of various undertak- 
ings given by the contemner, we are 
unable to find any material on record 
Which contains such undertakings. It 


` Seems to us that the High Court has 


construed the consent order ‘itself and 
the directions contained therein as an im- 
plied undertaking given by the appellant. 
Here the High Court has undoubtedly 
committed an error of law. There is a 
clear cut distinction. between a compro- 
mise arrived at between the parties or 
a consent order passed by the court at 
the instance of the parties and a clear 
and categorical undertaking given by any 
of the parties. In the former, if there is 
violation of the compromise or the order 
no question of contempt of court arises, 
but the party has a right to-enforce the 
order or the compromise by their exe- 
cuting the order or getting an injunction 
from the court. i 


8. In the case of Bhatnagars and Co. 
Ltd. v. Union of India, 1957 SCR 701: 
(AIR 1957 SC 478) although an undertak- 
taking appears to have been given by 
learned counsel on behalf of his client 
that certain goods confiscated by the 
Customs authorities would be sold with- 
in a certain period of time, it was inter- 
preted by the petitioner as an undertak- 
ing to decide the revision petition with- 
in the period fixed, and as this was not 
done it was argued before this Court 
that the customs authorities had commit- 
ted a serious contempt of this Court. Re- 
pelling the argument of the petitioner, 
this Court observed as follows (at pages 
48]-82):— l 


“The order passed by this Court would 
show that the learned Solicitor General 
of India made a statement to the Court 
indicating that the goods which had 
been confiscated by the Customs Autho- 
rities would not be sold or otherwise 
dealt with for a month from the date of 
the communication to the petitioner of 
the final order that the Central Govern- 
ment may pass in the revisional petition 
preferred by him before them. Acting 
on this undertaking, this Court allowed 
the petitioner a period of one month 
from the date of the communication to 
him of the final order which the Central 
Government might pass on his revisional 
petition to enable him to file a petition 
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for Special Leave to Appeal if he was 
so advised. ‘Then the order recorded 
the undertaking given by the Solicitor- 
(General Ze ee ) 

Indeed the petition seeks to suggest tnat 
the’ undertaking was that the revisional 
petition would be disposed of immediately 
in a day or two, and, since the revisional 
petition was not disposed of within the 
time mentioned by the Solicitor-Genezal, 
the petitioner says that all the respon- 
dents are guilty of contempt. It is clear 
that the petitioner’s grievance and the 
prayer for a writ are entirely miscon- 
ceived. The petitioner is entirely in. er- 
ror in assuming that, on behalf of the 
Union of India any undertaking was 
given that his revisional petition would 
be disposed of within a day or two...... 
The petitioner presumably thinks that 
the Court’s order required that his revi- 
sional petition should be disposed of by 
the Central Government within: a month. 
This assumption is entirely unwarranted.” 


This decision, therefore, clearly shews 
that even if there was an. undertaking 
given by the counsel on behalf of his zli- 
ent the undertaking should be ‘carefully 
construed to find out the extent and na- 
ture of the undertaking actually given 
by the person concerned. It is not open 
to the Court to. assume an implied an- 
dertaking when there is none on the re- 
cord. It was on this ground that his 
Court negatived the plea of contempt of 
court. It is well settled that while ic is 
the duty of the court to punish a person 
who tries to obstruct the course of jus- 
tice or brings into disrepute the institu- 
tion of judiciary this power has to be 
exercised not’ casually or lightly but with 
great care and: circumspection: and only 
in such cases where it is necessary to 
punish the contemner in order to up- 
hold the majesty of law and the digrity 
of the courts. 

9. In the case of the Aligarh Munici- 
pal Board v. Ekka Tonga Mazdoor Union, 
(1970) 3 SCR 98: (AIR 1970 SC 1%67) 
this Court observed as follows (at page 
1770):— ` l 


"It may also be pointed out that in 


order to justify action for contempt of: 


court. for breach of a prohibitive order it 
is not necessary, that the order shold 
have been officially served on the’ party 
against whom it is granted if it is prov- 
ed that he has notice of the order 
aliunde and he knew that it was intend- 
ed to be. enforced enee AN yee 
Contempt proceeding against a person 
Who has failed to comply with <he 
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Court’s' order serves a dual purpose: (1) 
vindication’ ‘of the public interest by 
punishment- of contemptuous conduct and 
(2) coercion to compel the contemner to 
do what the law requires of him. The 
sentence imposed should effectuate both 
these purposes. It must also be clearly 
understood in this- connection’ that to 
employ a subterfuge to avoid compli- 
ance of a Courte order about which 
there could be no reasonable doubt may 
in certain circumstances aggravate the 
contempt.” - 


10. These are the tests laid down by 
this Court in order to determine whe- 
ther a contempt of court has been com- 
mitted in the case of violation of a pro- 
hibitive order In the instant case, how- 
ever, as indicated above, there is no ap- 
plication nor any affidavit nor any writ- 
ten undertaking given by the appellant 
that he would co-operate with the re- 
ceiver or that he would hand over pos- 
session of the Cinema to the receiver. 


Apart from. this, even the consent order 
does not incorporate expressly or clear- 
ly that any such undertaking had been 
given either by the appellant or by his|’ 
lawyer before the Court that he would 
hand over possession of the property to 
the receiver. In the absence of any ex- 
press undertaking given by the appel- 
lant or any undertaking incorporated in 
the order impugned, it will be difficult 
to hold that the appellant. wilfully dis- 
obeyed.or committed breach of such an 
undertaking. What the High Court ap- 
pears to have done is that it took the 
consent order passed which was agreed 
to by the parties and by which a receiver 
was -appointed, to include an undertak- 
ing given by the contemner to carry out 
the directions contained in the order. 
With due respects, we are unable to 
agree with this view taken by the High 
Court. A few examples would show how 
unsustainable in law the view taken 
by the High Court is. Take the instance 
of a suit where the defendant agrees 
that a decree for Rs. 10,000 may be pass- 
ed against him and the court accord- 
ingly passes the decree. ‘The defendant 
does not pay the decree. Can it be said 
in these circumstances that merely be- 
cause the defendant ‘has failed to pay 
the decretal amount he is guilty of con- 
tempt of court? The answer must neces- 
sarily be in the negative. Take another 
arrived 
at between the parties and a particular 
property having been allotted to A, he 
has to be put in possession thereof by 
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B. B does. not give possession of this 
property to A. Can it be said that be- 
cause the compromise decree has not 
been implemented by B, he commits the 
offence of contempt of court? Here also 
the answer must be in the negative and 
the remedy of A would be not to pray for 
drawing up proceedings for contempt of 
court against B but to approach the 
executing court for directing a warrant 
of delivery of possession under the pro- 
visions of the Code of Civil Procedure, 
Indeed, if we were to hold that non- 
compliance of a compromise decree or con~ 
sent order amounts to contempt of court, 
|the provisions of the Code of Civil Pro- 
cedure relating to execution of decrees 
may not be resorted to at all. In fact, 
the reason why a breach of clear under- 
taking given to the court amounts to con- 
tempt of court is that the contemner by 
making a false representation to the 
Court obtains a benefit for himself and 
if he fails to honour the undertaking, he 
plays a serious fraud on the court itself 
and thereby obstructs the course of jus- 
tice and brings into disrepute the judi- 
cia] institution. The same cannot, how- 
ever, be said of a consent order or a 
compromise decree where the fraud, if 
any, is practised by the person concern- 
ed not on the court but on one of the 


parties. Thus, the offence committed by 
the person concerned is qua the party 
not qua the court, and, therefore, the 
very foundation for proceeding for con- 
tempt of court is completely absent in 
such cases’ In these circumstances, we 
are satisfied that unless there is an ex- 
press undertaking given in- writing bè- 
fore the court by the contemner or in- 
corporated by the court in its order, 
there can be no question of wilful dis- 
obedience of such-an undertaking. In the 
instant case, we have already held that 
there is neither any written undertaking 
filed by the appellant nor was any such 
undertaking impliedly or expressly incor- 
porated in the order impugned, Thus, 
there being no undertaking at all the 
question ‘of breach of such an undertak- 
ing does not arise. 


11. For these reasons, therefore, we 
are of the opinion that however impro- 
per or reprehensible the conduct of the 
appellant may be yet the act of the ap- 
pellant in not complying with the terms 
əf the consent order does not amount to 
an offence under-S. 2 (b) of the Act and 
his conviction and order of detention, in 
Civil prison Tor four months is wholly 
unwarranted by law. The appeal is ac- 
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cordingly allowed. The judgment of the 
High Court is set aside and the order 
passed by the High Court directing the 
appellant to be detained in civil prison 
for four months is hereby quashed and 
the appellant is acquitted of the offence 
under S. 2 (b) of the Act. 


Appeal allowed, 


AIR 1979 SUPREME COURT 1532 
(From: Madhya Pradesh) 


5. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY JJ. 


Shankar, Appellant v. State of Madhya 
Pradesh, Respondent. 


Criminal Appeal No. 182 of 1972, D/- 
28-2-1979. 


Penal Code (45 of 1880), 
304 Part-II — Murder trial —— Convic- 
tion u/s 302 changed to one u/s 304 
Part II in view of facts. Decision of 
Madhya Pradesh High Court, Reversed. 


Death on account of dagger injury 
caused on the neck. — Occurrence tak- 
ing place without any premeditation 
while the deceased along with the ac- 
cused and others had finished meals — 
Accused, held, could not be said to have 
any intention to cause the particular in- 
jury on the vital part — Accused, how- 
ever, must be deemed to have knowledge 
that death might be caused by his act — 
Conviction u/s 302 was liable to be 
changed to one u/s 304 Part II. Decision 
of Madhya Pradesh High Court, Revers- 
ed ` EE (Para 2) 


FAZAL ALI J.:— In this appeal under 
S. 2 (a) of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act, 1970 the appellant has been convict- 
ed under S. 302 IPC and has been sen- 
tenced to imprisonment for life and is 
directed against the judgment of the 
Madhya Pradesh High Court. We have 
perused the judgment of the High Court. 
So far as the prosecution case is concern- 
ed, we are satisfied that the case has been 
fully proved by the prosecution. The 
main witnesses relied upon are P. Ws. 2 
and 4. We have perused the evidence of. 
these witnesses and we do not find 
any reason to disbelieve their evidence. 


Ss. 300 and 


2. The only point which merits con- 
sideration is, as to what is the exact 
nature of the offence committed by the 
appellant. On-the prosecution case it- 
self, the occurrence took place without 
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any premeditation while the deceased 
along with the accused’ and others aad 
just finished their meals. In the circum- 
stances, therefore, we do. not think that 
the appellant had any intention of caus- 
ing the particular injury that he catsed 
to the deceased with a dagger on a vital 
part of the body viz. neck. There can 
however be no doubt that he must be 
deemed to have the knowledge that death 
may be caused by his act. In the zir- 
cumstances, therefore, the case against 
the appellant squarely falls within the 
ambit of S 304 (ID IPC. We, therefre, 
alter the conviction of the appel ant 
from one under S. 302 to that of urder 
S 304 (II) and reduce the sentence from 
life imprisonment to seven years F. I. 
With this modification, the appeal is dis- 
missed. 

Orders accordirgly. 


AIR 1979 SUPREME COURT 1532 
= 1979 Cri. L. J. 957 
(From: Mysore) 
S. MURTAZA FAZAL ALI 
AND A. D. KOSHAL, JJ. 

Chowdikodlu Asuralli Dyavappa 
‘another, Appellants v. State of Mysore, 
Respondent. 

Criminal Appeal No. 263 of 1972, D/- 
4-4-1979. 

Criminal PC (2 of 1974), Sec. 383 — 
Appeal from acquittal — Powers of 
High Court — High. Court should not 
reverse acquittal merely beuause it takes 


different view on same evidence. 
Decision of Mysore High Court, Rev ers- 
ed. (Para 4) 


FAZAL ALI, J.:— This appeal by spe- 
Cia] leave is directed against the jadg- 
ment of the Mysore High Court revers- 
ing the judgment of the Magistrate ac- 
quitting the appellants of the charge un- 
der Ss. 409 and 420,1.P. C. The High 
Court after reversing the order of ac- 
quittal convicted the appellants. under 
S. 406, I. P. C. and sentenced them to 
R. L for two years. It appears that as 
far back as 30th July, 1927, one Koallu- 
riah borrowed a sum of Rs. 1000/- trom 
the Society and mortgaged his land for 
the loan taken by him. This land was 
subsequently sold and as no purchesers 
were available, the society iiself 
purchased the said lands for a sum of 
Rs. 350/-. Thus, in spite of the sale, the 
debt . outstanding in the name of Kellu- 
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Tiah due to the Society. was 
discharged, Thereafter, P. Ws. 6 and 11 


and. 


[Pr. 1] S.C. 1533 
not fully 
repurchased the land.from the auction- 


purchaser. .Even in spite of the auction 
purchase, it appears that the entire money . 


taken by thé creditor could not be realis- 


ed by the society and thereafter on the 
20th July, 1937, the society passed a re- 
solution writing off the debt and this re- 
solution was signed by P. W. 6 who was 
the son of Kolluriya, the origine! debtor. 
Subsequently, however, land acquisition 
proceedings were started in respect of 
land including the land in question and 
the Land Acquisition Officer issued no- 
tice to the parties for taking compensa- 
tion of the land acquired. The Society. 
also put in its claim along with P. Ws. 6 
and 11. The Land Acquisition Officer, 
however, refused to give the compensa- 
tion to P. Ws. 6 and 11 until they 
brought certificates of discharge from 
the Society showing that the loan has 
been paid or ‘written off. According to 
the prosecution, P. Ws. 6 and 11 ap- 
proached the appellants for giving dis- 
charge / certificate and the appellants 
agreed to do so provided they paid dues 
of the Society which amounted to Rs. 4263. 
This money was paid by P. Ws. 6 & 11 and 
accordingly discharge certificates were 
issued by the appellants. Prosecution 
Case was that in spite of having realised 
this amount from the complainant, the 
appellants did not deposit the amount in 
question with the society and thus com- 
mitted criminal breach of trust in res- 
pect of this amount. The defence was 
that the story put forward by the com- 
plainant was false and no money at all 
was paid to the appellants as alleged by 
the prosecution. Although the occur- 
rence took place on the 16th March, 
1963, the complaint was filed two years 
later i.e. on 3-5-1965 and no reasonable 
explanation has been given by the pro- 
secution for the delay in filing the com- 
plaint. This is an important aspect 
which appears to have been cdmpletely 
overlooked by the High Court. The trial 
Magistrate, after examining the evidence, 
disbelieved the prosecution -— cae and 


found that there was no evidence to 
show that the appellants have been paid - 
any money as alleged by them. The 
sheet-anchor, of the prosecution case ap- 
pears to be the three documents Exs. 
P. 12, 13 and 14, viz., the discharge cer- 
tificates where the factum of the pay- 
ment appears to have been mentioned. 
The learned Magistrate on a careful peru- 


a 
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sal of these: documents found that there 
was interpolation in these documents 
particularly on the part relating to the 
receipt of the money. The Magistrate 
accordingly, rejected the prosecution case 
and acquitted the appellants. Thereafter, 
the State of Mysore filed:an appeal to 
the High Court against the order of ac- 
quittal passed by. the Magistrate which 
was accepted by the High Court and 
the appellants were convicted as indicat- 
ed above. 


2. Mr. V. C. Mahajan, appearing for 
the appellants has raised two short 
points before us. In the first place he 
submitted that in view of the clear find- 
ings of the Magistrate Exhs. P. 12, 13 
and 14 contained interpolations, hence 
there is no reliable evidence to show 
that the money was actually paid by 
P. Ws. 6 and 11 to the appellants and, 
therefore, the question of entrustment 
does not arise. It was next argued that 
even if the money was paid to the com- 
plainant, as debt had been written off 
long ago, there is nothing to show that 
the payment was made towards the dues 
of the society and it may be, that the 


appellants may have extorted the money 


by way of bribe, and as there was no 
charge under S. 161, the appellants could 
not be convicted. 


3. We have gone through the judg- 
ment of the High Court and that of the 
Magistrate and have also perused the 
avidence. We find that the prosecution 
tase suffers from several inherent im- 
orobabilities. In the first place, admit- 
tedly the case of parties being that the 
debt of the Society having been written 
off, and there was nothing to show that 
it was ever revised, there was absolutely 
no occasion for D Ws. 6 and 11 to have 
paid the money tothe appellants. Even 
30, the witnesses examined by the pro- 
secution to prove the payment of the 
money viz. P. Ws. 6, 7, 8 and 11, have 
deposed purely from their memory with- 
out maintaining amy record of the fact 
of the payment. Reliance was placed by 
“he High Court as also by the learned 
Sounsel for the State on the evidence of 
she Land Acquisition Officer, P. W. 5. 
The evidence of this witness does noft 
nelp the prosecution case as money was 
not paid in his presence. It is difficult 
-0 believe his statement that he was told 
shat the money was paid. He would 
have passed orders in thousands of cases 
and it would indeed be difficult for any 
person like him to remember how much 
money was paid in each individual case, 


- ‘Suryamani Dei v. State of Orissa 
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4. It was then contended that the 
learned Magistrate was wrong in saying 
that there were interpolations in the re- 
ceipts of discharge Exhs. P. 12, 13 and 14. 
We have examined these documents our- 
selves and we entirely agree with the 
Magistrate that there are interpolations 
in the three documents as some addi- 
tional writings appear to have been typed 
by converting the full-stop into comma. 
The over-writings have been established 
by the additional typed material which 
contains items of receipt of the money, 


‘which runs into the signature made by 


the appellants. The High Court does not 
appear to have examined the documents 
so closely and has brushed aside the 
weighty comments made by the Magis- 
trate with respect to these documents. 
In these circumstances, therefore, we do 
not find any legal evidence to support 
the conviction of the appellants. We 
may, however, like to observe that as 
the appellants had been acquitted by the 
trial Magistrate, the High Court could 
have reversed the ‘acquittal only after 
displacing the circumstances relied upon 
by the Magistrate and not merely be- 
cause the High Court took a different 
view of the matter on the same evidence. 
Even if the view taken by the High Court 
be reasonably possible, that will not 
justify the reversal of the order of ac- 
quittal if the view taken by the Magis- 
trate was equally possible. The result 
is that this appeal is allowed. Convic- 
tion and sentence passed on the appel- 
lants are set aside and. the appellants 
will now be discharged from their bail 
bonds. i , 

Appeal allowed, 
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(From: Orissa) 


S. MURTAZA FAZAL ALĪ AND 
A. D. KOSHAL, JJ. 


Suryamani Dei and others, Appellants 
v State of Orissa, Respondent. 


Criminal. Appeal No. 248 of 1972, D/s. 
4-4-1979. 


Penal Code (45 of 1860), Ss. 300, 34 — 
Circumstances not indicating that accus- 
ed shared common intention or took any 
active part — Mere existence of lot of 
bloodstains at the place of killing found 
not sufficient to implicate accused — 
PE a a eee aG 
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Conviction under S. 302/34 held not sus- 


tainable. Decision of Orissa High Court 
Reversed. (Para 3) 
FAZAL ALI, J.:— In this apreal 


under S. 2 (a) of the Supreme Court (fn- 
largement of Criminal Appellate Jucis- 
diction) Act, the appellant Suryamani Cevi 
has been convicted under S. 302/34 and 
sentenced to imprisonment for life and 
has also been convicted under S. 2071 24. 
but no separate sentence was passed 
thereunder. The Appellant Laxman 
Mahakude has been convicted under Sec- 
tion 201, L. P. C. and is sentenced to 
seven years R. I. The Sessions ` Judge 
acquitted the appellants and other ac- 
cused who were charge-sheeted before 
the Court, and on appeal by the State, 
the High Court reversed the order of ac- 
quittal passed by the Sessions Judge and 
convicted the appellants as indiceted 
above, ` ` . 

2. A detailed narrative of the prose- 
cution case is to be found in the judg- 
ment of High Court and it is not neces- 
sary for us to repeat the same all cver 
again. The occurrence appears to- have 
taken place sometime on the morning of 
. 4-11-1965. The case against the accused 
rests purely on circumstantial evidence 


Which has been accepted by the High 


Court as a result of which the appel- 
lants were convicted. ` . ; i 


3. Mr. Quammaruddin, who is ap- 
pearing as amicus curiae for the appel- 
lants and who has been of great asis- 
tance to us, has submitted that even as- 
suming that all the circumstances are 
held to be proved, there is nothing to 
show that the appellant Suryamani Dei 
has taken any active. párt in the assault 
on the deceased. Nor is there anytking 
to. show that she had a common intention 
to murder the deceased along -with the 
other accused. We have gone through 
. the judgment of the High Court and have 
also perused the record and we are of 
the opinion that the contention of the 
learned counsel for the appellant is 
sound and must prevail. The High 
Court. catalogued the circumstances in 
. the judgment thus :  & 


“Thus, the circumstances proved 
against her are: (1) She had a motc-ve; 
(2) There was scope and opportunity to 
murder; (3) She had guilty knowledge of 
the place and time of murder which she 
suppressed; (4) She had washed the fioor 
with cowdung to obliterate bloodmarks; 
(5) She, knew. the- route by which the 
dead body was carried out of the house 
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for disposal; (6) Her own Bala, M. O. II 
had been used in murdering the deceas- 
ed, and that was stained with human 
blood; (7) She had kept it concealed in 
her kitchen; (8) Her conduct of silence 
and in refraining from informing the 
police about the missing of the deceased; 
and (9) Her giving deliberately false ex- 
planation about the incriminating cir- 
cumstances, and at times giving no ex- 
planation.” 

Even taking these circumstances ex facie, 
there is nothing to indicate that the ap- 
pellants shared the common intention to 
murder the deceased or took any active 
part in the murder of Yudhishter Behera. 
The High Court relied on the confes- 
Sion of the appellant which on being per- 
used by us does not appear to be a con- 
fession at all because the appellant has 
not inculpated herself in any way. All 
that can be said is that she had know- 
ledge of the murder but has categorically 
stated that she informed the Chowkidar 
about the occurrence having taken place. ` 
The prosecution has examined P. W. 1 to 
prove that he met the appellant Surya- 
mani Dei and he was told by her that the 
accused had left the house the previous 
night. In spite of the positive statement 
made by the appellant in the confession 
that the Chowkidar was the first person 
to be informed, the prosecution has not 
made any attempt to examine the Chow- 
kidar in order to falsify the statement of 
Suryamani Dei. The. investigating offi- 
cer has also found that the place where 
the deceased was killed contained lot. of 
bloodstain, namely on the floor, wall and 
the stool.. That by itself does not impli- 
cate the appellant, Suryamani Dei. - In 
these circumstances, therefore, we are 
not able to find any reliable evidence to 
connect the appellant directly with the 
crime of actual murder of the deceased. 


4. There can, however, be no doubt 
that there is sufficient evidence to show 
that the appellant knew that the dead 
body was carried for being disposed of. 
Therefore, she can be convicted under 
S. 201/34. For these reasons, we allow 
the appeal of Suryamani Dei to this ex- 
tent only that her conviction under Sec- 
tion 302/34 is set aside and her convic- 
tion under S. 201/34 is maintained and 
She is sentenced to seven years’ R. IL 
thereunder. As regards the other ap- 
pellant Laxman Mahakude, there is over- 
whelming evidence to show that he took 
active part in disposing of (e: dead 
body and hence there is no merit in his. 
appeal. The result is that the appeal of 
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the. appellant Suryamani.Dei is allowed 
. partly as indicated above and. that of 
Laxman Gees is dismissed. 

Order accordingly. 


AIR 1979 SUPREME COURT 1536 
= 1979 Cri. L. J. 960 


(From: Bombay)* 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Smt. Pushpaben and another, Appel- 
lants v. Narandas V. Badiani and another, 
Respondents. 


Criminal Appeal No. 43 of 1973, D/- 
29-3-1979. 

(A) Contempt of Courts Act (70 of 
1971), S. 2 (b) — Complaint for offence 
under S. 420, I. P. C. — Compounding — 
Acquittal on basis of undertakings — 
Breach of undertakings, held, amounted 
to wilful disobedience of order of Court. 

(Para 4) 

(B) Contempt of Courts Act (70 of 
1971), S. 12 (3) — Punishment for con- 
tempt of Court — Sentence of imprison- 
ment is an exception. Crl. Appin. No. 681 
of 1972, D/- 9-1-1973 (Bom), Reversed. 

A sentence of fine alone should be im- 
posed in normal circumstances. The 
statute, however, confers special power 
on the Court to pass a sentence of im- 
prisonment if it thinks that ends of jus- 
tice so require. Thus before. a Court 
passes the extreme sentence of impri- 
sonment, it must give special reasons 
after a proper application of its mind 
that a sentence of imprisonment alone is 
called for in a particular situation. Thus, 
= the sentence of imprisonment is an ex- 
ception while sentence of fine is the 
rule. (Para 6) 


Having regard to the circumstances, of 
the case, held, that the present case, 
squarely fell in the first part of S. 12 (3) 
and a sentence of fine alone should have 
‘been given by the High Court. Crimi- 
nal Appin. No. 681 of 1972, D/- 9-1-1973 
(Bom), Reversed. (Para 7) 


Mr. V. S. Desai, Sr. Advocate (M/s. 
D H. Parekh, C. B. Singh, M. Mudgol, 
B. L. Verma and J. C. Rajani, Advocates 
‘with him), for Appellants; Mr. M. N. 
Shroff, Advocate, for Respondents. 

FAZAL ALI, J.:— This is an appeal 
under S. 19 of the Contempt of Courts 


*(Criminal Appln. ` NO. 681 of 1972, D/- 
9-1-1973 (Bom).) 
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convicting the ‘appellants for a Civil 
Contempt and sentencing them to one 
month’s simple imprisonment. . The facts 
of the case have been fully detailed by 
the High Court and it is not necessary 
for us to repeat the same all over again. 
It appears that Respondent No. 1 had 
given a loan of Rs. 50,000/- to the .ap- 
pellants on certain conditions. Somehow 
or other, the loan could not be paid by 
the appellants as a result of which res- 
pondent No. 1 filed a complaint under 
Sec, 420, I. P. C. against the appellants. 
While the complaint was pending be- 
fore the Court of the Magistrate, the par- 
ties entered into a compromise on 22-7-71 
under which the appellants undertook 
to pay the loan of Rs. 50,000/- with 
simple interest @ 12% per annum on or 
before 21-7-1972. An application was 
filed before the Court for allowing the 
parties to compound the case and acquit 
the accused. The Court after hearing 
the parties, passed the following order: 


“The accused has given an undertak- 
ing to the court that he shall repay the 
sum of Rs. 50,000/- to the complainant 
on or before 21-7-1972 with interest as 
mentioned on the reverse. In view of the 
undertaking, I permit the compromise 
and acquit the accused.” 


2. It is obvious, therefore, that the 
Court permitted the parties to compound 
the case only because of the undertaking 
given by the appellants, 


3. Thereafter, it appears, that the 
undertaking was violated and the amount 
of loan was not paid to the respondent 
No. 1 at all. The respondent, therefore, 
moved the High Court for taking action 
for contempt of court against the appel- 
lants as a result of which the present 
proceedings were taken against them. 
The High Court came to the conclusion 
that the appellants had committed a wil- 
ful disobedience of the undertaking given 
to the Court and were, therefore, guilty 
of civil contempt as defined in S. 2 (b) of 
the Act. Hence, this appeal before us. 


4. Mr. V. S. Desai apvearing in sup- 
port of the appeal has raised two short 
points before us. He has submitted that 
there is no doubt that the appellants had 
violated the undertaking but in the cir- 
cumstances it cannot be said that thé ap- 
pellants had committed a wilful disobe- 
dience of the orders of the Court. So far 
as this point is concerned, we fully agree 
with the High Court. In the circum- 
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stances, the appellants undoubtedly com- 
mitted wilful disobedience of the orcer 
of the Court by committing a serious 
breach of the undertaking given to the 
Court’ on the basis of which alone, the 
appellants bad been acquitted. For 
these reasons, the first contention put fer- 
ward by Mr. Desai, is overruled. 

5. It is, then, contended that under 
Sec. 12 (3), normally the sentence that 
should be given to an offender who is 
found guilty of civil contempt, is fme 
and not imprisonment, which should be 
_ given only where the Court is satisfed 
that ends of justice require the imposi- 
tion of such a sentence. In our opinien, 
_ this contention of learned counsel “or 
the appellants is well founded and must 


prevail. Sub-section (3) of S. 12 reeds 
thus : 
“Notwithstanding anything contaired 


in this section, where a person is found 
guilty of a civil contempt, the Court, if it 
considers that a fine will not meet the 
ends of justice and that a sentence of 
imprisonment is necessary shall, instead 
of sentencing him to simple impriscn- 
ment, direct that he be detained’ in a 
A civil prison for such period not exceed- 
ing six months as it may think fit.” 

6. A close and careful interpretation 
of the extracted section leaves no roem 
for doubt that the Legislature intenced 
that a sentence of fine alone should be 
imposed in normal circumstances... The 
statute, however, confers special power 
on the Court to pass a sentence of im- 
prisonment if it thinks that ends of jus- 
tice so require. Thus before a Court 
passes the extreme sentence of impri- 
sonment, it must give special reascns 
after a proper application of its miad 
that a sentence of imprisonment alone is 
called for in a particular situation. Thus, 
the sentence of imprisonment is an ex- 
ception while sentence of fine is the 
rule. 


7 Having regard to the peculiar faets 
and circumstances of this case, we do rot 
find any special reason why the appel- 
lants should be sent. to jail by senterc- 
ing them to imprisonment. 
more, respondent No. 1. before us desp-te 
service, has not appeared to support Ce 
sentence given by the High Court. Hav- 
ing regard to these circumstances, there- 
fore, we are satisfied that the present 
case, squarely falls in the first part of 
Sec. 12 (3) and a sentence of fine alone 
should have been given be the High 
Court. We, therefore, allow this appeal 
to this extent that the sentence of impri- 
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J. A. Naidu v. State of Maharashtra 


Further- ` 
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sonment passed by the High Court is set 
aside and instead the appellants are sen- 
tenced to'pay a fine of Rs. 1000/- each. 
In case of default, 15 days simple impri- 
sonment, Four weeks time to pay the 
fine. 

Orders accordingly. 


AIR 1979 SUPREME COURT 1537 
== 1979 Cri. L. J. 962 
(From: Bombay)* 


SG MURTAZA FAZAL ALI AND A. D 


KOSHAL, JJ. 


Criminal Appeals Nos. 496-498 of 1976 
and 321 of 1977; Special Leave Petn. 
(Criminal) No. 490 of 1979, D/- 27-3- 
1979. 


J. A. Naidu etc, etc., Appellants v. 
State of Maharashtra, Respondent. 
And ` 
M. M. Keer and others, Petitioners v. 
State of Maharashtra, Respondent. 


Penal Code (45 of 1860), Ss. 120-B 
161, 165-A and 218 — Prevention of 
Corruption Act (2 of 1947), S. 5 (1) (a) 
r/w S. 5 (2) — Customs Act (52 of 1962), 
Ss. 135 and 136 — Conviction for offen- 
ces under — Documentary and oral evi- 
dence found to be not reliable —— Accus- 
ed, held, entitled to acquittal. Cr. App. 
Nos. 154, 424, 151 and 423 of 1971, D/- 
27-7-1976 (Bom), Reversed. (Evidence 


‘Act (1 of 1872), S. 3). 


The substance of the allegation against 
the accused was that accused Nos. 1 to 
11 who were members of the Staff of 
the Custom and Excise Department en- 
tered into a conspiracy with accused 
No. 13 who was a smuggler, and his 
two associates, accused Nos. 12 and 14, 
from the ist to 3rd of March 1967 at 
Varor and Tarapur (District Thana) the 
common object of which was to attach 39 
packages of smuggled goods out of 103 
and allow the rest to escape attachment 
which conspiracy was acted upon and 
in pursuance of which accused Nos. 1 to 
11 accepted from accused No. 13 illegal 
gratification in the form of money 
amounting jn all to Rs. 48,800 in addi- 
tion to some smuggled goods, as a re- 
ward for the favour shown to accused 
Nos, 12 to 14. The prosecution case was 
that on the basis of. information that 
certain smuggled goods were to arrive 


*(Criminal Appeals Nos. 154, 424, 151 
and 423 of 1971, D/- 27-1- 1976 (Bom).) 


EW/EW/C182/79/CWM. 


1538 S.C. [Prs. 1-2] 
near particular seashore the custom 
party. including the - Assistant Collector 


of Custom and the Police reached Tara- 
pur on ,3-5-1967 to trace the smuggled 
goods. At the; Tarapur Customs .- House 
the Assistant Collector confronted accus- 
ed No. 1 with certain question and ac- 
cused No. 1 broke down and revealed 
that he had taken a sum of Rs. 10,000 
and that the remaining amount bad been 
taken by 
from accused No. 13. Accused Nos 1 to 
11 then produced currency notes as de- 
tailed in exhibit 31. A Panchanama of 
the currency notes - worth Rs. 48,000 
` produced by accused Nos. I to 11 was 
` prepared. It was at. this stage that exhi- 
bit 31 was signed by the Assistant. Col- 
lector and handed over to the D.S.P. The 
Intelligence Officer then made a Pancha- 
nama (exhibit 46) of the articles , which 
accused Nos. 1 to 11 had received from 
accused Nos. 13 as part of the BEE 
SE sion. 


Held that in the circumstances of the 
case the conviction of the accused was 
. liable to be set aside. Cr. App. Nos, 154, 
424, 151 and 423 of 1971, D/- 27-1- 1976 
(Bom), Reversed. l (Para 10) 


Suspicion, however grave, could: not 
take the place of proof. If the. facts had 
been as claimed. by the prosecution, ex- 
hibit 31 would have been a straightfor- 
ward and comprehensive. document stat- 
ing not only the amount. - surrendered 
- by each of accused Nos. 1 to 11 but also 
the person from whom and the circum- 
stances in which it had been ‘received 
by him. Furthermore there was no, rea- 
son at all why it should not have been 
signed immediately on its completion by 
at least the Intelligence Officer if not 
by Assistant Collector and a couple of 
Panchas also. ‘There was further no rea- 
son why the’ goods, which accused Nos. 
1 and 4 to 11 confessed to have received 
from accused No. 13 as. part of illegal 
gratification were not made the‘ subject- 
matter of a panchanama on the morning 
of the 3rd of March 1967 and why the 


preparation of the Panchanama was 
postponed till the arrival of senior 
officers: of police. In the circumstances 


the exhibits 31 and’ 46 could not form, 
all by themselves, a basis of the convic- 
tion of any of the accused and, on the 
other hand, must be ignored along with 
the related oral testimony of Assistant 
Collector and other ` witnesses for the 
prosecution, by reason of the suspicion 
attaching to them as documents not re- 
liable enough for proof of the fact that 


J. A. Naidu v. State of Maharashtra (Koshal . J.) 


other members of the staff ` 


A.LR. 


the currency notes. andi the goods de- 
scribed in them; were produced by ac- 
cused Nos. 1 to 11 and in the - circum- 
stances put forward -by the prosecution 
in that behalf. ` (Para 8) 

The’ High Court, for all practical pur- 
poses, presumed the accused to be guilty 
unless they succeeded in establishing 
their innocence, which was not a cor- 
rect approach to the appreciation of evi- 
dence. It was for the prosecution to 
prove affirmatively that the contraband 
articles were in the conscious possession 


of accused Nos. 1 to 11 and that they - 


had received the currency: notes in ques- 
tion as claimed by the prosecution. Nei- 
ther of these matters was a matter of 
assumption, although of course the same 
could be inferred from circumstances 
which, had not been shown to exist. It 
could’ not be said that the: defence was 
a.bundle of assertions which could not 


‘possibly be true within: the domain of 


reason. There was’ nothing inherently: 
improbable in the ‘currency notes having 
been found in one or more of the pack- 
ages which were said ‘to have been 
lying unaccounted for in the Customs 
Douse nor could it. be 
averment about residents of Varor hav~ 
ing deposited the said packages in re- 
sponse to a warning issued to: them ear- 
lier was absurd, even one it might 
not be very probable, - (Para 9) 


Anno:: AIR Comm. LP.C.° (2nd Edn.), 
S. 120B N. 9; S.-161-N. 12; S. 165A N, £23 
S. 218 N, 1; AIR Manual “(3rd Edn.), 
Prev. of Corruption Act, S. 5 "NZ 63° 
Customs Act, S. 135 N. 2; Evidence Act, 
S 3 N 22. - | 

Mr. U. R. Lalit, Sr. ` Advocate (Mr. 
V. N. Ganpule and Mrs Veena Devi 
Khanna, Advocates with him) (in Cri. A. 
Nos. 496-498 of 1976) and M/s. J. D. Jain 
and R. N. Nath, Advocates (in Cri. App. 
No 321 of 1977), for ` Appellants; Mr. 
M. K. Ramamurthi, Sr. Advocate (Mr. 
M. N. Shroff, Advocate with him), for 
Respondent in all the Appeals; Mr, Inder 
Sen Sawhney, ‘Advocate, Amicus Curiae, 
for Petitioner in S.L.P. No. 490 of 1979. 


KOSHAL, J.:— By. this judgment we 
shall ‘dispose of. Criminal 


of 1977 as well as Special Leave Peti-. 
tion No, 490 of. 1979, all, of which are 
directed against a common judgment of 
the Bombay High Court dated 20 July. 
1976, 


2. . The’ number of. persons EE at 


Appeals Nos, 
. 496, 497 and. 498 of 1976 ` and No. 32t) 


said that the e, 


the trial. giving rise- to the appeals and ` 


at Fe 
; “3 D 1 ` 


A 


1979 `- 


petition above-mentioned. was 14. For. 
the purpose of better:.appreciating. ‘the 
facts of the case they may be classified 
under three heads as shown’ in the fol- 
lowing tables:— i 
(For tables See below) 

. This classification 

that accused : Nos. 1 to 3, 5 and 6 are 
officials of the Central Exicse and Cus- 
toms Department stationed at Dahanu 


while those in Table II are officials of- 


the same category stationed at Tarap.tr. 
Table III, on the other hand, contans 
the names of three non-officials hailing 
from Dhakte-Dahanu and Bombay. 

3 The 14 accused were tried or 


offences under Sections 120-B, 151, 
165-A and 218 of the Indian Penal Code, 


Section 5 (1) (d) read with Section 5- 


(2) of the Prevention of Corruption Act 
and Sections 135 and 136 of the Customs 
Act, the charge being sub-divided imto 
66 counts,. The substance of the allega- 
tion against them was that accused 


Nos. 1 to 11 entered into a conspirecy 


- With accused No. 13 who is a smuggrr, 
and his two associates, accused Nos. 12 
and 14, from the Ist to 3rd of March 
-1967 at Varor. and Tarapur. 
Thana) .the common object of which vas 
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would now ‘aha. 


(District: 


[Prs. 2-3]. SC 1539 


goods out of 103.and allow the rest to 
escape attachment,’ which conspiracy 
upon..and in pursuance of 


which accused Nos. 1 to 11 accepted 


from accused No, -13 illegal gratification 


in the form of money amounting in all 
to’ Rs. 48,800/- in addition to some 
smuggled goods, as a reward for (he 
favour shown to accused Nos, 12 to 14. 


The Additional Special Judge, Thana, 
who held the trial found the prosecu- 
tion case proved against accused Nos. 1 
to 13 who were convicted of various 


` offences covered by different counts of 


the charge and were sentenced in con- 
sequence to imprisonment for periods 
ranging from six months to six years 
and to fines ranging from Rs. 50/- to 
Rs. 10;000/-. Accused No. 14 was how- 


‘ever acquitted of o charge in its 


entirety. 


The 13 persons get by the trial 
Judge filed six appeals’ against his -judg- 
ment while the State also filed an ap- 
peal against the acquittal of accused 
No. 12' on some of the heads of charge. 
During the pendency. of these appeals, 
accused No. 13 died and his appeal 
therefore abated except in so: far as the 


to attach 39 packages of smugg. -ed fine- imposed on -him was concerned. The 
(Conted. on Col. 2) High Court: GEES the appeal ` prefer- 
i 2 De N TABLE L 
- Serial Name of accused i Description of accused 
No l 
1, - A. V, Damle Superintendent, Central Excise and 
gl 8 : ‘Customs, Dahanu. — 
2. - J, A. Naidu Inspector, Central Excise and Cus- : 
A toms, Dahanu, 
A S...M. Kelkar Sub-Inspector,,. Central Excise and - 
l Customs, Dahanu 
5, M. M. Keer, . ; Sepoys, Central Excise and Cus- 
D MG Nikam, J . = toms, ene 
| TABLE II. S 2 
4, A. Ka Alli Sub-Inspéctor, Central Excise and 
Customs, Tarapur. 
1. S. B“ ' Kurudkar ` 1 / 
8, D. B.. Pednekar, ii Sepoys Central Excise and Cus< 
9. Y. SG Sawant, toms, Tarapur, - 
ID. - Je V- Pujare 'F 
11, B. S. Cavas J P 
SE TABLE IH. l pe l 
. 12, _ Y G. Ambhire ‘Fisherman, ma mason at Dhakte~ 
2 Rises. . Dahanu. - 
13. |: Indur T. Dadlani Trader in Textiles, 27. ' Everest, Ped- l 
l a a dar Road, ‘Bombay. o, 
. 14°, ` Fakira Mahamed Dealar in “ready-made garments ` 


ON D 


t ` 
Hi 
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red by accused No 12 amd acquitted 
him of the charge. All the other appeals 
were however dismissed be it except in 
relation to the sentences which were 
reduced in regard to some counts. 

The .judgment of the High Court is 
challenged in Criminal Appeal No. 496 
of 1976 by accused No, 2, im Criminal 
Appeal No. 497 of 1976 by accused No. 3 
in Criminal Appeal No, 498 of 1976 by 
No. 4, in Criminal Appeal 
No, 321 of 1977 by accused No. 1 and 
in Special Leave Petition No. 490 of 
1979 by accused Nos. 5 to 11. ` 


4. The prosecution case may be stated 
thus. Indur Dadlani (accused No. 13) 
travelled from Bombay to Dubai on the 
5th February 1967 by air (vide docu- 
ments exhibits 72 and 107), Eleven days 
later, i.e, on the 16th February 1967 
he flew from Baharin to New Delhi 
(Vide document exhibit 76). On the next 
day, Ramchandani (P. W. 1) who was 
then working as Rummaging Inspector, 
Town Intelligence, Customs Department, 


Bombay, received secret information to’ 


the effect that the two air journeys 
undertaken by accused No. 13 were 
made with the object of smuggling 
foreign goods into India and that such 
goods consisting mainly of textiles, 
medicines and watches valued in all at 
about Rupees 20 laks were to be 
brought to India by sea during the 
next few days. The informant. promis- 
ed to secure further details and convey 
the sam2 to Ramchandani (P.W. 1). All 
this information was recorded by Ram- 
chandani (P. W. 1) in document exhibit 
29. 


On tke Ist of March 1967 the infor- 
mant visited Ramchandani (P. W. 1) 
again and told him that smuggled goods 
were to arrive near Poisar and would 
be transported from their in a truck. 
Ramchandani (P. W. 1) contacted the 
Assistant Collector of Customs Mr. Gan- 
guli (P. W. 2) and the two of them 
accompanied by other officials of the 
Customs. Department as, also by police 
personnel visited the Poisar seashore 
but were unable to trace any smuggled 
goods or the truck in which the same 
were intended to be transported. 

On the 2nd of March 1967, the infor- 
mant provided -further information: to 
the Customs Officers. A party consist- 
ing of Assistant Collector of Customs 
Ganguli (P. W. 2), Rummaging Inspec- 
tor of Customs 
and Intelligence Officers of Customs 
R. T. Sainani (D W 3) and G. R. Patan- 
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kar (P. W. 9) visited Poisar a second 
time, after deputing Preventive Officers 
of Customs D Y. Agarkar (P, W. 8) 
and Balasundaram to keep a ‘watch at 
the Mahim  check-post and intercept 
any truck which aroused suspicion. The 
search at Poisar again proved futile 
when one Sadiq Mohomed suggested to 
the Customs party that the place in 
yuestion might be Boisar and not Poisar, 


‘The party visited Police Station Thana 


and from there took along Inspector of 
Police K. T. Sainani (P. W. 11), Sub- 
Inspector of Police Khanvilkar and some 
armed constables. The party then visit- 
ed Boisar but without success. As the 
existence of a Hanuman Temple in the 
vicinity of the place where the smug- 
gled goods were to arrive had been 
mentioned by the informant, a sugges- 
tion was made bya police constable that 
the party might visit Tarapur which 
lay near such a temple. The party 
reached Tarapur at about 5 A.M. on 
the 8rd of March 1967, and then decid- 
ed to obtain assistance from the Cent- 
ral Excise staff attached to the Tara- 
pur Customs House. A knock at the 
door of the House brought out accused 
No. 1 and the party entered the pre-~ 
mises to find accused Nos. 1 to 11 pre- 
sent therein. It was discovered that 
accused Nos. 1 to 3, 5, and 6 had come 
to Tarapur on the Ist of March 1967 
in response to a letter (exhibit 141) 
addressed by accused No. 4 to accused 
No, 1 and asking for assistance in seiz- 
ing contraband articles which were like- ~ 
ly to land any time on the night fol- 
lowing. When Ganguli (P. W. 2) dis- 
closed the purpose of his visit he. was 
informed by accused No, 1 that the 
latter’s party had already seized con- 
traband goods consisting of 39 packages 
valued at about. rupees two lakhs. The 
revelation aroused suspicion as Ganguli’s 
information owas that the goods were 
contained in 103 packages and were 
worth about Rs. 20 lakhs. When asked 
as to whether any wrist watches formed 
part of the haul, accused No, 1 replied 
in the negative, and produced two 
panchanamas prepared in connection 
with the seizure. Shortly afterwards it 
was noticed that some packages were 
lying in the hall where Ganguli (P. W. 2) 
was talking to accused’ No. 1. On an 
enquiry from Ganguli as to whether 


.those packages formed part of the haul, 


accused No, 1 replied that ‘that. was not 
so and added (bat all the seized goods 
had been deposited in the muddemal 
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room, At this juncture, Ganguli 
(P. W. 2) wanted to have a look at the 
seized goods and accused No. 4 took him 


to the muddemal room where Gang 


was shown the 39 packages. Ganguli 
(P. W. 2) then enquired from accused 
No. 1 about the reason for the presenze 
of unattached packages lying in the 
hall. Accused No. 1 stated that. the 
same were meant for the use of ~ the 
Customs staff including himself. 


Ganguli’s informant had further told 
him that accused No. 13 had despatched 
a truck to transport the goods, that 
the truck-driver had been given a sum 
of Rs. 50,000/- by accused No. 13, that 
the truck, while it was preparing Oo 
leave, was found to be in need of some 
repairs and that accused No. 13 had 
arranged to send some spare parts for 
it. Ganguli’s suspicion having been 
aroused by what had transpired at the 
Tarapur Customs House he at once con- 
fronted accused No. 1 with a question 


as to what had happened to the money’ 


which the truck-driver had brougnt 
from Bombay. At this query accused 
No. 1 broke down and revealed that he 
had taken a sum of Rs. 10,000/- 
that the remaining amount had been 
taken by other members of the steff 
from accused No. 13. Accused Nos: 1 to 
11 then produced currency notes as 
detailed in exhibit 31 which may berz- 
produced here with advantage: 


- “Indian currency surrendered on  Zd 
March 1967 by 
(See table below) 


Each of the 11 accused stated to Gan- 
guli (P. W. 2) that he had received the 
amount produced by him from accused 
No. 13. However, this fact was not men- 
tioned in exhibit 31 which Intelligence 
Officer Sainani (P. W. 3) prepared at 
the instance of Ganguli (P. W. 2) ard 
which was not authenticated at the 
time by either Sainani (P. W. 3) or 
Ganguli (D W. 2) affixing his signature 
to it, The money, amounting in dal 
(Contd. on Col. 2) 
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Rs. 48,800/- was, however, directed by 
Ganguli (P. W. 2) to be deposited by 
accused Nos. 1 to 11 in the room occupi- 
ed by accused No. 4. 


In addition to the packages lying in 
the hall some other packages and arti- 
cles were found at other places inside 
the Customs House premises, When 
Ganguli (P. W. 2) made enquiries from 
accused Nos. 1 to 11 each one of them, 
except accused Nos: 2 and 3, admitted 
having received some of the goods (in 
addition to money) from accused No. 13 
by way of illegal gratification as a con- 
sideration for allowing him to remove 
without let or hindrance 64 of the 103 
smuggled packages. Ganguli (P. W. 2) 
directed Intelligence Officers Sainani 
(P. W. 3) and Patankar (P. W. 9) to 


. prepare slips indicating separately each 


article and sum of money produced by 
each accused and admitted by him to 
have been received from accused No. 13. 
No such slip was however prepared by 
Sainani (P.. W. 3) while Patankar 
(P. W. 9) ‘prepared only five slips 
on each of which he seribbled the name 
of one of the Sepoys. All these goods 
were transferred in separate lots to 
the room accupied by accused No. 4, 
which was then placed in charge of a 
police guard. 


Ganguli (P. W. 2) contacted higher 
officers of the Customs and Police 
Departments on telephones and in re- 
sponse to his call, . Superintendent of 
Police H. F. Almeida (P. W. 37) and 
Deputy Superintendent of Police, C. B.L 
Bombay N. P. Rege:(P. W. 22) reached 
the Tarapur Customs House at 4.15 P. M. 
They were apprised of the details by 
Ganguli (P. W. 2) whose complaint was 
recorded by D. S. P. Rege (P. W. 22). 
A Panchanama of the currency notes 
worth Rs.. 48,800/- produced by accused 
Nos, 1 to 11 was prepared. It was at 
this stage that exhibit 31 was signed 
by Ganguli (P. W. 2) and handed ove: 
to Rege (P. we 22), Patankar (P. W. 9) 


(1 A Gre EE ees 10,000 
wet ee 10,000 
3) Se Ke one 10,000 - 
is Fs GE Sepoy ons 2,000 + 2F. Pens 
. (5) Gavas Sepoy one 2.000 
(8) Karudkar, Sepoy eee 2,090 
(7) am; Sepoy R 1,000 + 1,000 
KI? eer, Sepoy ge 800 
a Poojara, Sepoy s.. 1,000 
(10 SE Sepoy ge 2,000 
_ (11) S. M. Kelkar, S. L RR 5,000 
(12) Unelaimed sr by Damle we _ 2,000 
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47,800 + 1,000 = 48,800 + 2F, Pens.” 
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then . made a: Panchanama (exhibit 46) 
of the articles which accused Nos. 1 to 
LI bad received from accused No. 13: 
as part of the illegal gratification. The 
completion of the panchanama took quite 
a few hours. and went on into the 4th 
March 1967. 


5. 52 witnesses ‘were produced at the 
trial in support of the prosecution case.. 
They included residents. of Varor who 
were expected to depose that -103 pack- 
ages had arrived at the ;seashore either 
tbe Ist of 
March 1967, that. those packages were 
removed to Varor village by the vil- 
lagers and that it was thereafter that 
a tripartite deal between accused 
No. 13, the villagers. and the officials 
attached to the Tarapur Customs House 
was. struck, as a result. of which.. 39 
packages were seized by the Customs. 
staff while the rest were allowed to be 
taken away by accused No. 13 who paid 


“a'sum of Rs. 5000/- to.a leader of the 


villagers as hush money, in addition to 
what he: had. to pay and give ‘to ac- 
cused Nos. 1 to 11.-.All- the witmesses 
from. Varor, ` however, turned hostile 
to the prosecution. The: depositions of 


the other witnesses sought. to prove the 


prosecution case are set. out earlier. 


6. The defence’ case was that only 
39 packages were found on the seashore 
and were’ seized by the Customs Off- 
cials. According ‘to the accused, those 39 

packages were taken ‘to: ‘the Tarapur 


Customs House where they were opened 


and it was then that a ‘detailed: Parcha- 
mama of their contents was prepared. 
- The accused pleaded that general warn- 
ing had been issued to the villagers to 
deposit any goods that they might have 
removed from- the seashore, on -pain of 
‘legal action. According to accused No. L 
he had: gone out of the Customs House 
at about 4 A.M. ‘on the 3rd March 1967 
when he saw a couple of bundies lying 
inthe compound thereof and had them 
deposited inside the ball" It was: fur- 


ther averred that the para found lying - 


at various places inside the premises 
of the Customs House were most pro- 
bably deposited thereat by villagers in 
response to the warning issued as stat- 
ed above. The accused denied all know- 
ledge of the source of the amount of 
Rs. 48,300/- 
them had produced any money to Gan- 
guli (P W. 2) or had admitted 
receipt of any ilegal gratification what- 
soever from accused No, 13. - 
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T. The learned Additional Special 
Judge accepted the confessions said, to 
have been made by accused Nos 1 to 11 
at the time of production by them of 
the currency notes and the goods in 
question. It was contended before him 
that those confessions were inadmissible 
for the reason that they were made in 
the immediate presence of and, there- 
fore, for all practical purposes, to Police ` 


Inspector K. T. Sainani (P.W.~11) so 
that they were hit: by the mandate in 
Section 25 of the Evidence Act. - The 


learned Additional Special Judge was 
of the opinion that although the cur- 
rency notes and the goods might have 
been produced by the accused within 
the sight of Sainani (P.W. 11), the latter 
was then not within the hearing of the 
accused and the concerned, Customs Offi- 
cials, He also arrived at a finding that 
the currency notes, and the goods de- 
scribed in exhibits 31 and 46 were re-. 
ceived by accused: Nos 1 to 11 from ac- 
cused No. 13, 

. In relation to the confessions, the High 
Court came to a different conclusion. It 
held: 


“According to-us, the proshe of the 
Police seems: to have been procured be- 
cause the Customs Officers bad a lurk- 
ing suspicion about the conduct and in- 
tegrity of the Excise Staff; They were 
deliberately kept present to overawe the 
Excise Officers. and that object seems 
to have. succeeded. If that is so all the 
incriminating statements made by accus- 
ed Nos, 1 to 11. either in relation to 
money, or the goods will have to be eli- 
minated from consideration altogether. 
We hold that the entire evidence ofthe 
Customs Officers and Police Officer Sai- 
nani with regard to (e confessional 
statements of accused Nos. 1. to 11 is 
inadmissible and cannot be relied upon 
as evidence against the accused.” ~~ 


Nevertheless. the High Court regarded 
documents exhibits 31 and 46 as form- 
ing a correct record of what transpired 
at the Tarapur Customs, House on the 
3rd and 4th of March 1967 in spite of 
the fact that exhibit 31 remained un- 
arrival at the 
Customs House of Almeida . (P. W. 37) 
and Rege (P.W. 22) and not ‘even ‘an ‘at- 
tempt was made till then to prepare a 
panchanama of the goods said to have 
been produced by accused Nos. 1 and 4 ` 
to 11. In this connection ‘the High Court 
observed: 


“Having heard” the e of the 


-Jearned counsel on both sides and after . 
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having gone through ‘the entire evi- 
dence in. this case along with the coun- 
sel, for the accused, our impression .and 
view is that Mr. Ganguli may have com-~ 
mitted some mistakes and: he ‘could. have 


done something. more „than what be did. ` here), that the confessions attributed to 


But by and large in spite of the. mB- 
takes committed. by. him, Mr. Gangutli 
‘and the Customs Officers ‘from Bombay. 
seem to be truthful witmesses and they 
are honest officers who have acted az- 
cording to. their best. judgment, even 
though a certificate of very accurate. az= 
tion could not be given to them. We 
are particularly impressed by the -fact 
‘that these officers never knew. any per~. 
son from the Excise Department. but 
they must have’.been themselves Su: 
prised to find money and goods 30 
easily accepted by their own suborci~ 
nates. “If Mr. Ganguli had made a re- 
gular panchanama by immediately call- 
ing two panchas from.the town it would 
have been ‘certainly better. The produz- 
tion of goods and money could have 
been recorded in a regular panchanaraa 
in the presence of two independent citi- 
zens. That was not ` done. Would ` that 
mean that nothing was found and that 
the whole case alleged against the ‘ac 
cused persons is a mere creation of Ce 
imagination of Mr. Ganguli? Did he 
weave out a plot on the spot and carry 
it out with a view to involve the accus- 
ed persons?” It may be worthwhile <o 
note at this stage that finding of money 
and goods and contraband articles -n 
the Customs House is not being serious- 


ly challenged or could not be serious.y- 


challenged be the learned counsel for 
the accused persons: They made a vety 
feeble attempt to- explain’ how the 


money could possibly have come there. 


While making that attempt- they coud 


not pick up courage to say that Ganguali 


must have brought this money from 
Bombay to plant on them. If money z0 
the tune of Rs. 48,800 was-not taken by 


the Customs Officers with them and if 


we have rejected the theory of the pack- 
ages containing contraband articles also 
carrying Indian currency notes, 
did so much money come from?” 


In view. of the “fact ‘that witnesses fron 
Varor had- turried hostile to ‘the pros2- 
cution, the High Court held’ ‘that the-e 
was no evidence’ about: the number ` BS i 


packages which landed at the Varor 
seashore. However, it: formed. the opin- 


ion that such. number. was” certain-y 
much greater than 39, 


ed officer holding a high rank 


- goods, prepare a panchanama 


‚make a mention therein of the 


where 
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- It was in these premises that the High 
Court passed the impugned. judgment. 


8. We fully agree’ with’ the High | 
Court, for the ‘reasons recorded ` by - 
(and the: same’ need hot ‘be EE 


the accused are hit by Section 25 of ‘the 
Evidence Act and are inadmissible in 
evidence. But we do not see eye to eye 
with the High Court in the opinion it 
has formed with regard to the other 
evidence, The question is not of Gan- 
guli (P. W. 2) having committed. some 
errors of procedure but of his reliability 
and that of the other prosecution wit- 
nesses who took part in the proceedings 
at the Tarapur Customs House on the 
3rd and 4th March 1967. In this connec- 
tion we may straightway observe that 
we look upon document exhibit P-31 
which forms the corner-stone of the 
prosecution case, with great suspicion. 
Our reasons in that behalf are obvi- 
ous, Ganguli (P.W. 2) was an experienc- 
in the 
Customs Department and, as the High 
Court also observed, he undoubtedly 
knew that he had all the powers of a 
police officer to effect a raid, seize 
and re~ 
Section 108° of 
Not only did he not 


cord statements under- 
the Customs Act. ` 


_prepare any panchanama of the money 


and goods said to have been produced 
to him by the accused, he did not even 
record their statements although the 
same amounted to confessions and there- 
fore to very valuable pieces of evidence. 
Not only that, he did not care even to 
authenticate exhibit 31 nor did -Sainani 
(P.W. 3) who prepared the document 
name 
of accused No..13 as the person from 
whom the currency notes were alleged 
to. have been received by accused Nos. 1 
to 11, The: case for the prosecution it- 
self is that Ganguli (P.W. 2) signed ex- 
hibit 31 no earlier than the afternoon 
of the 3rd March 1967 when the party 
headed by Almeida (P.W. 37) arrived at 
the Customs House, We. fail’ to. under- 
stand why a seasoned Customs Officer 
like Ganguli (P.W. 2) behaved in such 
an irrésponsible manner in a matter of 
such far-reaching importance. It is al 
very well to say that a. big sum like 
Rs. 48,800 would ‘probably mot have been 
brought _ from .outside but that is an 
argument, which may, be sufficient ` to 
raise only a _Suspicion,. albeit a grave 
suspicion, . „against, the- accused; but: as| 


has been repeatedly pointed out by this! 


1544 S.C. 


court, suspicion, however grave, cannot 
take the place of proof.’ On the other 
hand, we cannot help, thinking that if 
the facts had been as claimed by the 
prosecution, exhibit 31 would have been 
a straightforward and comprehensive 
document stating not only the amount 
surrendered by each of accused Nos. 1 
to 11 but also the person from whom 
and the circumstances in which it had 
been received by him. Furthermore 
there is no reason at all why it should 
not have been signed immediately on 
its completion by at least Sainani (P.W. 
3) if not by Ganguli (P.W. 2) and a 
couple of panchas also. There is further 
no reason why the goods, which accused 
Nos. 1 and 4 to 11 confessed to have 
received from accused No. 13 as part of 
illegal gratification were not made the 
subject-matter of a panchanama on the 
morning of the 3rd of March 1967 .and 
why the preparation of the panchanama 
was postponed till the arrival of senior 
officers of police, In the circumstances 
we are of the opinion that exhibits 31 
land 46 cannot form, all by themselves, 
. |a basis of the conviction of any of the 
accused and, on the other hand, must be 
ignored along with the related oral 
testimony of Ganguli (P.W. 2) and other 
Kees for the prosecution, by reason 
of the suspicion attaching to them as 
documents not reliable enough for proof 
of the fact that the currency notes and 
the goads described in them were pro- 
duced by accused Nos. 1 to 11 and in 
the circumstances put forward by the 
prosecution in that _ behalf. 


H 


9. The High Court appears to have 
acted on documents exhibits 31 and 46 
not so much because of their intrinsic 
worth but mainly for the reason that 
the defence version was regarded by it 
as a fantasy. It thought that the con- 
traband articles lying unaccounted for 
in various places forming part of the 
Tarapur Customs House could not have 
been. found there unless they were part 
of the booty received by accused Nos: 
1 to 11. from accused No, 13.It also re- 


jected as preposterous a suggestion made 


by counsel for the defence that. the 
amount of Rs. 48,800 ‘could have’ been 
recovered from the packages in which 
those articles were contained. In taking 
the view of the matter that it did, the 
High Court, for all practical purposes, 
presumed the accused to be guilty un- 
less they succeeded in establishing their 
innocence, which was mot a correct ap- 


Iproach to the appreciation of evidence: 


Delhi Municipality v. R. Sahai 


ALR. 


It was for the prosecution to prove af- 
firmatively that the contraband articles 
were in the conscious possession of ac- 
cused Nos. 1 to 11 and that they had 
received the currency motes in question 
as claimed by the prosecution, neither 
of these matters was a matter of as- 
sumption, although of course the same 
could be inferred from circumstances 
which, in our opinion, have not been 
shown to exist. We do not regard the 
defence as a bundle of assertions which 
could not possibly be true within the 
domain of reason. There is nothing in- 
herently improbable. in the currency 
motes having been found in one or more 
of the packages which are said to have 
been lying unaccounted for in the Cus- 
toms House; nor can we agree that the 
averment about residents of Varor hav- 
ing deposited the said packages in re- 
sponse to a warning issued to them 
earlier borders on the absurd even 
though it may not be very probable. 


10. Our conclusions just above reach- 
ed and contained in paragraphs 8 and 9 
leave the prosecution with. no material 
such as may suffice, apart from docu- 
ments exhibits 31 and 46 to be incrimi- 
natory of any of the accused. Accord- 
ingly we accept all the appeals, reverse 
the impugned judgment, set aside the 
conviction recorded against and the sen- 
tences imposed upon the appellants (be- 
ing accused Nos. 1 to 11 and 13) and 
acquit them of the charge in its entirety. 

; Appeals allowed. 
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a MURTAZA FAZAL ALI AND A D 


KOSHAL, JJ. 


Criminal Appeals Nos. 152-153 and 166- 
167 of 1972, D/- 23-3-1979. 


Municipal Corporation of Delhi, Ap- 
pellant v. R. Sahai and others eto, Res- 
pondents. ` 
E and 


H. U. Laukhani etc, ` Appellants v. 
State of Delhi, Respondent. 
. Prevention of Food Adulteration Act 
(37 of 1954), S. 20-A — Scope of — Ex- 
ercise of discretion by , Magistrate to 


*(Criminal Revn. Nos, 426 of 1968 and 
5 of 1970 and 72-73 of 1968, D/- 28-10- 
- 1970. (Delhi).) ` 


EW/EW/C384/79/SSG 


1979 . Delhi Municipality v. R. Schai 


implead distributor or manufacturer, if 
open after trial is over. — 


S. 20-A clearly contemplates a con 
tingency where the discretionary juris- 
diction under the Act can be exercis2d 
only during the trial of any offence, 
that is to say, the stage at which tne 
Magistrate can exercise his discretion 
under this section must be before tae 
trial has concluded and ended’ in =c- 
quittal or conviction. Where a distribu- 
tor or manufacturer or any other per- 
son is impleaded in the course of a trial, 
the obligation to get a fresh sanction for 
such person is dispensed with and the 
sanction obtained for the last seller in 
the trial will enure for the benefit of 
the prosecution of the other person im- 
pleaded also and no further sanction is 
necessary. The protection of S. 20 is not 
available to the prosecution if the per- 
ties concerned are impleaded after te 
trial is over. In such a case, a fresh trial 
will have to be started by obtaining 
sanction under S. 20. Thus the Mag:s- 
trate has no jurisdiction to implead tae 
distributors or manufacturers under 
S. 20-A even after acquitting the lest 
seller on the ground that he is protect2d 
by a warranty. AIR 1973 SC 2246, Fall. 


(Para 2) 
Cases. Referred: Chronological Paras 
AIR 1973 SC 2246: (1974) 1 SCR 157: 


1973 Cri LJ 1453 2 


Mr, Soli J. Sorabji, Addl. Sol. Geal. 
(M/s. B. P. Maheshwari and Suresh 
Sethi, Advocates with him) (in Cr. A. 
Nos. 152- 153 of 1972) and Mr. B. X. 
Jaggi, Advocate (in Cri. A. Nos. 166-137 
of 1972), for Appellants; M/s. V. M. Tar- 
kunde and S. C. Malik, Sr. Advocates 
(B. R. Agarwala Advocate with thera) 
(for No. 4) in Cr. A. No. 152 of 1972; Mr. 
H. K, Puri, Advocate (for No. 3) in Cr. A. 
No. 153 of 1972; Mrs. Urmila Sirur, Ad- 
vocate (for No. 3) in Cr. A. No. 152 bf 
1972 and M/s. H. S. Marwah and M. N. 
Shroff, Advocates (in Cri. A. Nos. 165- 
167 of 1972), for Respondents; M/s. B. >. 
Maheshwari and Suresh Sethi, Advocates 
for Intervener. 


S. M. FAZAL ALI, J.: — These appeals 
by certificate arise out of a common 
judgment delivered by the High Court 
of Delhi and will be disposed of by ts 
by one judgment: In Appeals Nos. Lët. 
153/72, one Gian Singh sold toffees to 
the Food Inspector’ and ag the  toffees 
were found to be adulterated; a prose 
cution. was launched against him under 
S. 7/16 of the Prevention of Food Adut- 


(Fazal Ali J.) [Prs. 1-2] S.C. 1545 


teration Act. Gian Singh, however, pro- 
duced in course of the trial a warranty 
given by the distributors and manufac- 
turers as a result of which the Magis- 
trate acquitted accused Gian Singh. After 
having acquitted Gian Singh, the Magis- 
trate issued notice under S. 20-A against 
the respondents for being impleaded and 
prosecution on the ground that the arti- 
cles manufactured by the distributors 
were adulterated. The respondents went 
up in revision to the Sessions Judge 
which was dismissed. But on further 
revision to the High Court the High 
Court allowed the petition and set aside 
the order of the Magistrate impleading 
the respondents. In the other two ap- 
peals ie. Cri. Appeals Nos. 166 and 167/ 
1972, the manufacturers were impléaded 
under S. 20-A before the acquittal of 
the last seller and that order was upheld 
by the High Court and, hence these ap- 
peals before us by the appellants. 


2. The common quéstion of law that 
arises for consideration in all these ap- 
peals is: whether or not the Magistrate 
is entitled to implead the distributors or 
manufacturers under §.. 20-A even after 
acquitting the last seller on the ground 
that he is protected by a warranty. In 
other words, the question for decision in 
these appeals turns upon the interpreta- 
tion of S. 20-A and S, 20 of the Preven- 
tion of Food Adulteration Act. S. 20-A 
runs thus:-— 


“Where at any time during the trial 
of any offence under this Act, alleged 
to have been committed by any person, 
not being the manufacturer, distributor 
or dealer of any article of food, the 
Court is satisfied, on the evidence ad- 
duced before it, that such manufacturer, 
distributor or dealer is also concerned 
with the offence, then the Court may, 
notwithstanding anything contained in 
sub-section (1) of S. 351 of the Code of 
Criminal Procedure, 1898, or in Sec. 20 
proceed against him as though a prose- 
cution had been instituted against him 


under S. 20.” 


The opening lines of S. 20-A clearly con- 
template a contingency where the dis- 
cretionary jurisdiction under this Act 
can be exercised only during the trial of 
any offence, that is to say, the stage at 
which the Magistrate can exercise his 
discretion under this- section . must | be 
before the trial has -concluded and end- 
ed in. acquittal. or conviction. S. 20, which 
` precedes S..20-A runs thus:— ` 
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“S. 20 (1)—No prosecution for an of- 
fence under this Act, “not being. an of- 
fence: under S, 14: or. S LA shall- be 
instituted except: by or with written 
consent of the Central Government or 
the State Government or a person au- 
thorised in: this: behalf, by general ‘or 
special order by the: Central Govern- 
ment or the State Government: 


' Provided that a prosecution gas: an of- 
fence under this Act may be instituted 
by. a purchaser referred to in S, 12, if 
he produces in court a copy of the © re- 
port of the public analyst along with ‘the 
coniplaint, -` 

(2) No court inferior to that of a Me~ 

tropolitan Magistrate or a Judicial Ma- 
gistrate of the first class shall try any 
offence under this Act,- 
(3) Notwithstanding - anything con= 
tained in the Code of Criminal Proce- 
dure, 1973, an offence punishable under 
sub-section (1AA) of Section 16 shall be 
cognisable and non-bailable.”- 


A combined reading of S. 30-A and Sec~ 


tion 20 is that where a distributor or 


manufacturer or any other person is im- 
pleaded in the course’ of a trial, the ob- 
ligation to get a fresh sanction for such 
person is dispensed with and the sanc- 
tion obtained for the last seller in the 
trial will ehure for the benefit of ‘the 
prosecution of the other person. implead~ 
ed also and no further sanction is ne- 
cessary. It is manifest that this special 
statutory concession is given to. the pro- 
secution only if the conditions mention- 
ed in S. 20-A are fulfilled and not other- 
wise. In other words, the protection of 
S. 20 is. not available to the prosecution 
if the parties concerned are impleaded 
after the trial is over. In such a case, a 
fresh trial will have, to be started by ob- 
taining sanction under S, 20. This mat- 


ter is no longer res integra as it has been ` 


fully considered by this Court in V. N. 
Kamdar v. Municipal Corporation, Delhi 
(1974) 1 SCR 157: (AIR 1973' SC 2246) 
where this Court observed as foe (at 
pp. 2249-50):— 


"o... In order that the D SEH 
‘distributor. or dealer may be impleaded 


‘under S. .20-A, it is. mecessary that there, 
‘should be a trial for, an - „offence Commit- - 


“ted under the Act by. a person and that 
‘the manufacturer, distributor or dealer 
must “be concerned in: the offence. When 
once the manufacturer, ‘distributor’ or 
dealer is impleaded, the trial proceeds 
as if he ‘is “also an ‘accused ‘in the,- ‘case. 


That is made’ clear’ by the’ See wordy 


[Pr. 2] Delhi Municipality. v, R. Sahai (Fazal AI J.) 


- tor ` without ‘the sanction 


AH. R. 


of the section, As: already indicated, no 
prosecution for an offence. under the 
Act can be instituted by a Food Inspec- 
specified in 
. The real purpose of enacting 
5. 20-A is to avoid, ás far as . possible, 
conflicting findings. If, in the. prosecu~ ` 
tion instituted against the vendor, it is 
found that the vendor has sold the arti- 
cle of food in the same state as he pur- 
chased it and that while it was in his 


possession it was properly stored, and 
the vendor is acquitted, it” would Look: 
rather ridiculous if in. the prosecution 


against the manufacturer, distributor or 
dealer, it is found on the evidence that 
he did mot give a false warranty, but 
that the article was not stored properly 
while. it was in the possession of the 
vendor or that be did not sell the article 
in the same state as be purchased it, 
This being so, the object of the legisla- 
ture in enacting the section will be frus- 
trated if a Magistrate were to exercise 
his discretion improperly by failing to 
implead the manufacturer, distributor 
or dealer under S. 20-A in a case where 
he should be impleaded, But that is no 
reason to hold that a separate prosecu~ 
tion against the manufacturer, distribu- 
tor or dealer would be barred, if he is 
not impleaded under S. 20-A and tried 
along. with the person who is alleged to 
have committed an offence under the 
Act, In order to avoid multiplicity of 
proceedings and conflict of findings, it . 
is imperative that the Magistrate. should 
implead those persons under S. 20-A 
whenever the conditions laid down in 
the section are satisfied, As I said, it is 
a far cry from: this to say‘ that if this 
is not done, :the manufacturer, -distribu-- 
tor or dealer would get an immunity 
from a separate prosecution,” 


{ d 


For these reasons, therefore, and in the 
facts and. circumstances of.. ‘the case so 
far as Cr. Appeals Nos. 152-153/1972 are 
concerned, the Magistrate had. no juris- 


_ diction to implead (he respondents after ` 


having concluded- the trial by: the ac- 
quittal of the last seller, Similarly,. the 
Magistrate was fully justified in Cri. 


Appeals Mos. Jop and 167/72 in implead- 
ing the appellants during the course of 
the ‘trial as the trial was ‘still continuing 
and the case would, therefore, squarely 
fall under S.. 20-A of the Act. ‘and? no 
further ‘sanction would be ` necessary. ` 
For these: reasons, therefore, all the 
appeals are ‘dismissed, 

Appeals dismissed 
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AIR 1979 SUPREME COURT 1547 
(From: Allahabad) 
Y. V. CHANDRACHUD, C. J. AND 
V. D. TULZAPURKAR, J. 


Niranjan Singh and another, Appel- 
lants v. State of U. P and others, Res- 


pondents. i 
Civil Appeal No. IL (N) ‘of '19€9, 
Di 9-1- 1979. 


Land Acquisition Act (1 of 1894); See- 
tion 23 (1) Secondly — Assessment of 
compensation — Land: acquired as forest 
— Factors in valuation — Forest valued 
—- Trees cannot be valued again: for 
arriving at total compensation payable. 
(Obiter). (Para 6) 


CHANDRACHUD, C. J.:— The appel- 
lants owned extensive. forest areas at 
Etawah, Bharthana and Auraiya in tne 
district of Etawah. On October 28; 1944 
the Government of Uttar Pradesh issu2d 
a notification under Section 4 (1) of tre 
Land Acquisition Act, 1894' acquiring. an 
area admeasuring over 6,000 acres (herz: 
from for the purpose of preservation of 
existing tree growth, afforestation and 
control of erosion by. means or regula- 
tion of grazing. By an award datad 
September 6, 1945 the Land Acquisition 
Officer awarded Rs. 20,145-7-0 as cori- 
pensation for the acquisition of the lands 
to the appellants. In a reference made 
by the Land Acquisition Officer, the a>- 
pellants claimed a sum of Rs. -90,00C/- 
as compensation for the land, Rs. 10 ,00C/- 
for buildings and- Rs. 2,00, 000/- for’ the 
trees standing in the forest: The leari- 
ed District J udge, Mainpuri, came to the 
conclusion that income which accrued 
to the appellants from the acquired land 
by way of grazing charges amounted io 
Rs. 2,000/~ per year and that 23 times of 
that amount would represent a fair com- 
pensation to the appellants as the maz- 
ket value of the land. The learned Judge 
valued the standing trees at Rs. 40,293-5-0 
and awarded a total sum of Rs. 99.937-5-0 
to the appellants. In First Appeal 
No. 473 of 1951 filed by the . State of 
Uttar Pradesh, the High Court uphed 
the value of the land at-Rs. 46,000/- but 
set aside the compensation awarded ty 
the District Court for the- value of trees. 
The High Court has granted to the ap- 
pellants . a certificate to appeal to this 
Court under Article 133 HI (a). of. the 
Constitution. 


-2, Learned Counsel for the appellan-s 
contends that the High Court was ‘in > 


DW/FW/A309/79/AGJ/RSK `. Se 


Niranjan Singh: v: State. of U. P.o 


(Chandrachud:C. 1J.) [Prs. 1-4] S.C: 1547 


error. in‘refusing to award compensation 
to -the. appellants for the value of the 
trees standing in the forest, since the © 
land has to be valued separately from 
the trees. In support of this contention 
reliance . -iş placed on the definition. of 
‘land’ in Section.3 (a) of the Land Ac- 
quisition Act and on the provisions of 
Sec. 23 (1), firstly and secondly of the 
same Act.. Having considered this con- 
tention in the light of these provisions 
and in the context of the various facts to 
which we will presently advert, it seems 
to us difficult to uphold it. 


3. In the first place, the forest land 
which has been acquired was mostly 
Situated in ravines caused by the erosive 
action of the rivers Kuari, Chambal and 
Jamuna. With a view to preventing 
erosion of the land, the Government of 
Uttar Pradesh embarked upon a scheme 
of afforestation of the land in pursuance 
of which agreements were entered into 
between the appellant and the Govern- 
ment in 1918 and 1923. By these agree- 
ments the Gevernment became entitled 
to manage the forests ‘as ‘reserved 
forests’. These agreements were termi- 
nated subsequently and on October 27, 
1934 a fresh agreement was arrived at 
between the ‘appellants and the Secre- 
tary of State for India: That agreement 
was to remain in force for a period ‘of 
10 years and it was immediately on the 
expiry of that agreement that the land 
was acquired under the notification dated 
October 28, 1944: Under the agreement 
of 1934, an annual sum of Rs. 899/- only 
was payable’ by the Government to the 
appellants. . The Government bad to in- 
cur the entire expenditure, for protect- 
ing, preserving and managing the forest 
but it was entitled to'collect and credit 
to itself the entire income accruing from 
the forest: The only right reserved to 
the appellants, apart. from the’ annual 
payment of Rs. -899/-, was the right of 
shooting for himself, bis family’ and 
friends, to take the grass- growing on the 
land and to ‘graze ‘his cattle on the ‘land. 


4. The.. evidence. in the case, parti- 
cularly (hat ‘furnished by the various 
agreements between the parties, shows 
that the trees which stood on the land 
as planted by the. Government ` itself 

in pursuance of its scheme of afforesta- 
tion of the lands and that the entire in- 
come of the trees was appropriated DY 
the Government. There is no evidence 
to show that any trees were planted by . 
the appellants and indeed there is hard- 
ly any reliable evidence to show that the 


1548 S.C. [Pr. 1] Union of India v. Shanti Swarup (C. Reddy J.) 


appellants were receiving any particular 


wee 


income by selling the wood or timber of 


the felled trees. In fact, there is not 
even credible evidence to show that the 
appellants were receiving any’ regular 
income by letting out the land or any 
part of it for grazing purposes. Even as- 
suming therefore, for the sake of argu- 
ment, that the appellants would be en- 
titled not only to the value of the land 
but to the value of the trees standing 
thereon also, the High Court was justif- 
ed in deleting from the award the com- 
pensation granted by the District Court 
for value of the trees. 


5. The evidence of Nawab Singh, 
DW 1, who retired as Deputy Ranger in 
1949 shows that the trees which were 
standing on the land on the date of ac- 
quisition were all planted by the Gov- 
ernment from 1918. 
Prag Narain, P. W. 11, who was the 
Mukhtiar-i-am of the appellants admit- 
ted in his ecross-examination that he had 
never seen any trees being planted on 
any part of the disputed forest by or on 
behalf of the appellants. This evidence 
in- our opinion furnishes a complete an- 
swer to the appellants’. contention that 
since trees belonged to them, they- were 
entitled to be compensated for their Ac- 
quisition. | 


6. It is unnecessary in view of this 
factual position to consider the legal sub- 
mission of the appellants’ counsel that 
the land and the trees should have 
been valued separately by reason of the 
provisions of the Land Acquisition Act 
cited by him. Were it necessary to con- 
sider- this contention we would have 
preferred to hold that since the land was 
acquired as a forest, it would have to be 
valued as a forest and that value would 
depend upon the kind of trees and the 
number of trees standing in the forest on 
the date of acquisition. If the value of 
trees is taken into consideration while 
valuing the forest, the trees cannot be 
valued once again for arriving at the 
total compensation payable to the owners 
of the forest. 


7. For these reasons we affirm the 
judgment of the High Court and dismiss 
the appeal with costs. 


Appeal dismissed. 





It is significant that ` 
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AIR 1979 SUPREME COURT 1548 
(From: Delhi) 


RS SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeals Nos. 1971-1980 of 1969 


and Writ Petn. No. 653 of 1970, 
D/- 5-2-1979. 

Union of India and others, Ap- 
pellants v. Shanti Swarup and others,. 
Respondents; and 

Baldev Krishan and others, Peti- 
tioners v. Union of India and others, 
Respondents. 

Railway Establishment Code Vol. I 
Paragraph 157 — Interpretation — 


Railway Board is empowered to 
make, rules of general application and 
not rules applicable to individual cases 
— Thus it could make a rule for all 
Number. Takers in the Railways but 
not for Number Takers of a particular 
Division. (Para 1) 


CHINNAPPA REDDY J.— The ques- 
tion in these appeals and the Writ 
Petition turned on the interpretation of 
paragraph 157 of the Indian Railway. 
Establishment Code Volume I. The 
case. of the respondents in these av- 
peals was that although Revised Pay 
Rules of 1947 were made applicable ta` 
all Number Takers in the service of 
the Railway § Administration, the 
Number Takers employed in the Delhi 
Division of the North Western Railway 
alone were not given the benefit of 
the revised pay scales. They clamoured 
for the. revision of their pay scales and 
for recognition of their due seniority. 
By an order made on Ist November, 
1961, the Railway Board with the sanc- 
tion of the President, accepted their 
claim and gave them the scale of pay 
and the seniority to which they 
were entitled. - Subsequently the 
Railway Board by an order dated 12th 
July, 1962 cancelled the earlier order 
in regard to seniority. The respondent 
questioned their order dated 12th July, 


1962. One- of the grounds was that 
paragraph 157 of the Indian Railway 
Establishment Code under which the 


Railway Board claimed to have passed 
the order did not authorise the making 
of the order in question. Other 
grounds also were raised. The Writ 
Petition filed by the respondents’ in 


DW/FW/B237/79/CWM 


1979 


the High Court of Delhi was accepted. 
The Union of India has preferred this 
appeal. We do not think it is necessary 


to refer to the various grounds CH 
which the High Court quashed the 
order dated 12th July, 1962 of the 


Railway Board. The decision of tke 
High Court can be sustained on the 
interpretation of paragraph 157 which 
is as follows: “The Railway Board 
have full powers to make rules of 


general application to non-gazetted 
railway servants under their control” 
Clearly, under this paragraph, tke 


Railway Board is empowered to make 
rules of general application and not 
rules applicable to individual cases or 
sections of the same class or category 
of Railway servants. The Railwey 
Board could make a rule applicable <o 
all Number Takers in the employ- 
ment of the Railway Administratim 
but it could not pick out the Number 
Takers of a particular Division ard 
make separate rules for them: That 
is what has been done in the present 
case. The order of 12th July, 1962, has 
been made applicable to Number 
Takers of the Delhi Division of tke 
North Western Railway only. That 
cannot be done. The appeals ars, 
therefore, dismissed with ` costs. No 
separate arguments were’ advanced in 
Writ Petition No. 653 of 1970 which is 
accordingly dismissed. 


Appeal dismisse-. 


AIR 1979 SUPREME COURT 1549 
(From: Assam) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Joshu Khan, Appellant v. State of 
Assam, Respondent. 

Criminal Appeal’ No. 178 of 1973 
D/- 7-3-1979. 


Evidence Act (1 of 1872), S. 3 — Cri- 
minal P. C. (5 of 1898), S. 423 — Appeal 
against acquittal — Evidence — Ap- 
preciation. Decision of Assam High 
Court, Reversed. 


Appellant alleged to have exhorted the 
other accused to assault the deceased — 
Sessions Judge .acquitting appellant as 
some of the eye-witnesses had not 
stated in their statements to the police 
that it was the appellant who exhorted 
the accused to assault-— Reversal of az- 
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Joshu Khan v. State of Assam (Fazal Ali J.) 


‘ments of witnesses 


Ir 1} S.C. 1549 
quittal by the High Court, held not 
sustainable — Attention of witnesses 


duly drawn to their previous statements 
and provisions of S. 145, Evidence Act 
substantially complied with — In view 
of material omissions in the statements, 
the Sessions Judge could have entertain- 
ed a doubt regarding appellant’s parti- 
cipation — Even if High Court did not 
agree with the view taken by Sessions 
Judge that was no ground to reverse 
order of acquittal particularly m view 
of improbabilities of the case against the 


appellant. Decision of Assam High 
Court, Reversed.. (Para 1) 
FAZAL ALI, J.: — This appeal by 


special leave is directed against a judg- 
ment of the Assam High Court by which 
the acquittal of the appellant by the 
Sessions Judge was set aside and he has 
been convicted under S. 304 (1) read 
with S. 149 and sentenced to R.I. for five 
years. There were other accused also, 
but this Court refused leave to them. 
The short point on which the Sessions 
Judge acquitted the appellant was that 
there was no reliable evidence to show 
that the appellant was present at the 
place of occurrence. The appellant is 
alleged to have exhorted the other ac- 
cused to assault the deceased. The learn- 
ed Sessions Judge refused to accept whe 
case against the appellant because some 
of the eye-witnesses had not stated in 
their statements before the police that 
it was the appellant who exhorted the 
accused to assault the deceased. The 
High Court found fault with this line of 
reasoning on the ground that the state- 
were not properly 
put to the witnesses. We find that atten- 
tion of witnesses had been drawn to 


their previous. statements and the 
provisions of Sec. 145 of the Evidence 
Act ‘had been substantially complied 


with. - It appears from the evidence of 
P. W. 12 that P. W. Martuz and P. W. 1 
Lebu Mian had stated before the Police 
that one Chandu Mian had exhorted the 
accused and they did not mention the 
name of the appellant. On the basis of 


these material omissions, the Sessions 
Judge could have entertained: a doubt 
regarding the participation of the ap- 


pellant in the -occurrence and it could 
not therefore be said that the view 
taken by the Judge was legally erro- 
neous or not reasonably possible. Thus, 
even if the High Court did not agree 
with the view taken by the Judge, that 
was no ground to reverse the order of 
acquittal. The Sessions Judge had also 


1550 S.C. Ir U Sat Pal & Co. v. Lt. Governor of Delhi (Desai J.) 


relied on the improbabilities of the case 
against the appellant. Having regard to 
the old age of the appellant who was 
about 80 years of age at the time of 
occurrence and is now about 90 years of 
age, it was most unlikely that he would. 
have participated in the occurrence when 
he and his young sons reaping the 
paddy. For these reasons, therefore, we 
are not in a position to support the 
judgment of the High Court. The appeal 
is allowed and the judgment of the High 
Court is set aside and the appellant is 
acquitted of the charges framed against 
him. 
Appeal allowed. 


AIR 1979 SUPREME COURT 1558 
(From: Delhi)* 
D A. DESAI AND A. P. SEN, JJ. 
M/s. Sat Pal and Co. etc, Petitioners 


v. Lt. Governor of Delhi and others, Re- 
spondents. 


Special Leave Petns. (Civil) Nos. 2585- 
2594 of 1979, D/- 12-4-1979. 


(A) Punjab Excise Act (1 of 1914) (as 
in force in Union Territory of Delhi) Sec- 
tion 31 (as amended by Punjab Excise 
(Delhi Amendment) Ordinance (1979) — 
Special duty on import of country liquor 
in Union territory of Delhi — Imposi- 
_tion of — Validity — It is competent for 
Parliament to impose it and, hence, com- 
petent for President to issue Ordinance 
in that behalf — (Constitution of India, 
Arts. 123, 246 (4), 248, 7th Schedule, List 
I, Entry 97). (Paras 3, 7, 8, 10) 


(B) Punjab Excise Act (1 of 1914), 
S. 31 (as amended by Punjab Excise 


(Delhi Amendment) Ordinance (1979)) — ` 


Special duty on import of country liquor 
into Union territory of Delhi — Consti- 
tution of India, 7th Schedule, List D. 
Entry 52 does not exclude power of 
Parliament to levy special duty) — 
(Constitution of India, Art. 246). 

(Paras 12, 13) 


(C) Punjab Excise Act (1 of 1914), 
S. 31 (as amended by Punjab Excise 
(Delhi Amendment) Ordinance (1979)) — 
Special duty on import of country liquor 
into Delhi — Ordinance is not a colour- 
able legislation —- (Constitution of India, 
Art, 246). . (Para 14) 


*(Civil Writ Petns. Nos. -116-122 and 135- 
137 of 1979, D/- 9-3-1979 (@elhi).), 
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(D) Constitution of India, Arts. 19 (1) 
Lei and 301 — Punjab Excise Act (1 of 
1914) (as amended by Punjab Excise 
(Delhi Amendment) Ordinance (1979)) — 
Special duty on import of country liquor 
into Delhi — Imposition of, does not con- 
stitute unreasonable restrictions on trade 
or business. | (Para 17) 

(E) Punjab Excise Act (1 of 1914) (as 
amended by Punjab Excise (Delhi 
Amendment} Ordinance (1979)), Preamble 
— Retrospectivity of Ordinance is not 
illegal, (Para 19) 
Cases Referred: Chronological Paras 
AIR 1979 SC 321 : (1979) 1 SCC 137 13 
AIR 1978 SC 1457 : (1978) 3 SCC 558 

i 17, 18 
AIR 1975 SC 1121 : (1975) 3 SCR 254: 

1975 Tax LR 1569 16, 17 

AIR 1973 SC 1461 : 1973 Suppl. SCR 1 
9, 10 
AIR 1972 SC 1061 : (1972) 2 SCR 33: 

1972 Tax LR 449 8, 9, 10 

AIR 1970 SC 192 : (1970) 1 SCR 388 


14, 19 
AIR 1967 SC 1643 : (1967) 2 SCR 762: 
1967 All LJ 813 9 


AIR 1966 SC 1686 : (1966) 1 SCR 865 17 
AIR 1963 SC 1742 : (1964) 2 SCR 608 14 
AIR 1962 SC 821 : 1962 Suppl. (2) SCR 


411 : 14 
AIR 1958 SC 682 : 1959 SCR 445 6 
AIR 1957 SC 699 : 1957 SCR 874 16 
ATR 1953 SC 375 1954 SCR 1 14 
(1890) 34 L Ed 620: 137 US 86, Crowley 

v. Christensen 16 


Mr V. S. Desai, Sr. Advocate Dn SLP. 

No. 2585), Mr. L. N. Sinha, Sr. Advocate 
(in SLP. No. 2586), Mr. L. M. Singhvi, 
Sr. Advocate (in SLP. No. 2587), Mr. P. P. 
Rao, Sr. Advocate (in SLP. No. 2588) and 
(M/s. R. C. Verma, V. K. Sabharwal, 
D. P. Mukherjee, Advocates in SLP. 
Nos. 2589-94) and Mr. A. K. Ganguli, Ad- 
vocate (In all the SLPs with them), for 
Petitioners, Mr. S. J. Sorabjee, Addl. 
Sol. General (M/s. K. B. Bhatt and R. N. 
Sachthey, Advocates with him), for Re- 
spondents. 


DESAI, J.:— Law touching manu- 
facture, import, use or consumption of 
liquor (as understood in common par- 
lance) is recently vigorously assailed with 
almost afflicted sentimentalism that even 
though we have dismissed this batch of 
Special Leave Petitions on 23rd March, 
1979, in fairness to petitioners on whose 
behalf all possible contentions that can 
be formulated by research and dialectics 
were advanced with eloquence and de- 
void of inebriation likely to be caused 
by the subject-matter of dispute, we pro- 
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pose. shortly to state our reasons for dis- 
missal of the petitions. - i 


2. To illumine the contours of con- 
troversy events preceding the promulga- 
tion of the Ordinance amending the 
Punjab Excise Act, 1914 (‘Act’ for. short), 
as in force in the Union Territory of 
Delhi (‘Delhi’ for short). styled as Punjab 
Excise (Delhi Amendment) Ordinance, 
1979 ‘Ordinance’ for short) may be stated. 
Punjab Excise Act, 1914 has been extend- 
ed to Delhi. While implementing the pro- 
visions of the Act, the concerned autho- 
rity used to hold auction for grant of 
license in Form L-10 for selling country 
liquor and at onè such auction held on 
29th March, 1978 the petitioners’ bids 
were accepted and they were granted 
licences in Form L-10 for the period Let 
April, 1978 to 31st March, 1979. The 
licence included a condition to sell a 
bottle of 750 ml. of country liquor at 
Rs. 15/- which was, inter alia, made up 
of excise duty at the rate of Rs. 10.23 
and profit of licensee at the rate of Rs. 2/-. 
This excise duty was styled as ‘still head 
duty’ for obvious reasons. - In Writ Peti- 
tion No. 716/78 filed in the High Court 
of Delhi by certain petitioners, validity 
of the levy of ‘still head duty’ was chal- 
lenged inter alia on the ground that it 
was nothing, but countervailing duty and 

in the absence of’ manufacture of -liquor 
in Delhi, countervailing duty on the im- 
port of liquor cannot be constitutionally 
levied. . This contention’ found favour 
with a learned Single Judge of the’ Delhi 
High Court and a number. of ‘Letters 
Patent Appeals’ were filed against that 
judgment which were pending in the 
High Court. In the meantime. on 20th 
January, 1979 the President of India pro- 
mulgated the Ordinance purporting to 
amend the Punjab Excise Act with retro- 
spective effect and conferring power on 
the Government’ under the’ provisions 
of the Act to levy special’ duty. on the 
import of country liquor in Delhi at 
rates not exceeding that set out in Sche- 
dule 1-A which.was introduced in the 
Act by the Ordinance. Pursuant to the 
Ordinance amending the principal Act, 
the Delhi Fiscal Duty Order, 1979, was 
issued levying special duty at the ‘rates 
set out in the order on import of country 
liquor into Delhi. Some of the peti- 
tioners questioned the validity generally 
of the Ordinance and specifically of the 
impost of special duty in Civil Writ 
‘No. 116/79. ‘A “Division Bench. of the 
Delhi High Court heard the Letters 
Patent meres against the ee of 
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the learned’ single Judge of the Delhi 
High Court as well as the aforemention- 
ed writ petition and by a common judg- 
ment held the Ordinance as well as the 
impost thereunder valid and dismissed 
the writ petition and allowed the Letters 
Patent Appeals setting aside the judg- 
ment of. the learned single Judge. This 
bunch of petitions is. filed against the 
judgment of. the Delhi High Court in 
Civil Writ No. 116/79 and allied writ 
petitions and the Letters Patent Appeals. 


3. The cardinal question around which 
the various facets of controversy rotates 
turns upon the competence of Parliament 
to ‘enact legislation under challenge 
which -would directly ‘impinge upon the 
competence of the President to issue the 
impugned Ordinance. Article 123 of the 
Constitution enables the President to is- 
Sue an Ordinance in the circumstances 
thereunder mentioned and the power to 
issue Ordinance is co-extensive withthe 
legislative power of Parliament vide 
Art. 123 (3). The question, therefore, is! 
whether Parliament had the power to 
impose special duty on the import of 
country liquor in Delhi. 


4. In order to avoid the slightest con- 
fusion it ‘must be reiterated that the 
power of Parliament to legislate’ for 
Delhi is not in question. Article 246 (1) 
confers exclusive power on Parliament 
to make laws with respect to any of the 
matters enumerated in List I in the 
Seventh.Schedule. Sub-article (3) con- 
fers similar power on the Legislature of 
any State with respect to any of the mat- 
ters enumerated in List, II Sub-art. (2) 


‘confers power both on Parliament and 


the State Legislature to make laws with 
respect to any of the matters enumerat- 
ed in List III (Concurrent List), Sub- 
article (4) reads as under: 

- “Parliament has. power to make laws 
with respect to any matter for any part 
of the Territory of India not included in 
a State notwithstanding that such mat- 
ter is a matter enumerated in the State 
List”, 


Article 248 (1) provides that Parliament 
has. exclusive power to make any- law 
with respect to any matter not enu- 
merated in the Concurrent List or State 
List. In other words, ‘residuary power 
of legislation is conferred on Parliament. 
Sub-article °(2) of Art: 248 is material 
and may be. extracted : 


do ‘Such power shall include ` the 
power of: making any law imposing a tax 
not. mentioned in either of those Lists.” 
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Entry 34 in the Union List reads as 
under : 

“84. Duties of excise on tobacco and 
other goods manufactured or produced 
in India except — 

(a) alcoholic liquors for human con- 
sumption; 

(b) opium, Indian hemp and other 
narcotic drugs and narcotics, 
but including medicinal and toilet pre- 
parations containing alcohol or any sub- 
stance included in sub-paragraph (b) of 
this entry.” 

Entry 97 of the Union List reads as 
under : 


97. Any other matter not enumerat- 
-ed in List II or List ITI including any tax 
not mentioned in either. of those Lists.” 
Entry 51 in the State List reads as under: 

“51. Duties of excise on the following 
goods manufactured or produced in the 
State and countervailing duties at the 
same or lower rates on similar goods 


manufactured or produced elsewhere 
in India: 

(a) alcoholic liquors for human con- 
sumption; 


(b) opium, Indian hemp and other 
narcotic drugs and narcotics; ` 
but not including medicinal and toilet 
preparations containing alcohol or any 
substance included in sub-paragraph (b) 
of this entry.” 


Entry 52 is as under: 
“52. Taxes on the entry of goods into 


a local area for consumption, use or sale - 


therein”. 


5. The relevant provisions of -the 
impugned Ordinance may also þe ex- 
tracted for convenjence of reference, 
The Ordinance in its Preamble states 
that by reason of certain excisable arti- 
cles not being manufactured or produc- 
ed in Delhi, one such being country 
liquor, countervailing duty is not levi- 
able on such articles which are imported 
into Delhi, and proceeds to define duty 
in Cl. 5 (a) of S. 3 as under: 


"(Bai “duty” means the excise duty 

or countervailing duty or, as the case 
may be, special duty”; 
Clause (c) was added to Cl. (6) of Sec. 3 
specifying the words “any spirit”. 
Clause (18a) was added specifying there- 
under the definition of ‘special duty’ 
which reads as under: ` 


(18a). “Special duty” means a tax 
on the import of any excisable article 
being an article on which countervailing 
duty as is mentioned in Entry 51 of List 
II iun the Seventh Schedule to the Con- 
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stitution is not imposable on the ground 
merely that such article is not being 
manufactured or produced in the terri- 
tory to which this Act extends.” 


Section 31 was amended enabling the 
Government to levy over and above ex- 
cise duty a countervailing duty or spe- 
cial duty at such rate or rates not ex- 
ceeding the rates set forth in Sch. IA 
which was also added by the Ordinance. 


6. The contention is that Entry 51 in 
the State List enables the State Legis- 
lature to levy duty of excise or counter- 
vailing duty on alcoholic liquors for 
human consumption and that the almost 
corresponding Entry 84 of the Union List 
denies power to Parliament to levy duty 
of excise on alcoholic liquors for human 
consumption. Proceeding further it was 
said that initially countervailing duty 
was levied on the country liquor im- 
ported in Delhi and when it was found 
that as country for part of the territory 
of India not included in a State (sic). 
The three dimensional picture becomes 
complete, viz., (i) to select topic for 
legislation; Gi) enactment of legislation 
on the topic; and (iti) to impose tax in re- 
spect of such subject-matter of legisla- 
tion, by reference to Art. 248 which con- 
fers power to make any law with respect 
to any matter not enumerated in Lists II 
and II including the power to impose 
tax not mentioned in either of those 
Lists. Under Art. 246 (4), Parliament 
has power to make laws with respect to 
any matter for any part of the territory 
of India not included in a State notwith- 
Standing that such matter is a matter 
enumerated in the State List. Power of 
Parliament thus to legislate with re- 
spect to any matter for Delhi, territory 
not included in a State, is unabridged or 
unfettered by the entries in the State 
List. Further, residuary power of legis- 
lation including the power to levy tax 
is conferred on Parliament by the com- 
bined operation of Arts. 246 (4), 248 (1} 
and (2) and Entry 97 in the Union List. 
That power is untrammelled by the limita- 
tions prescribed by Art. 246 (2) and (3) 
and Entry 51 of State List and is plenary 
and absolute subject only to such re- 
strictions as are imposed by the Consti- 
tution and we find none such which is 
material to the present question (Mithan 
Lal v. State of Delhi), 1959 SCR 445 at 
p. 451 : (AIR 1958 SC 682 at p. 685). 

7. Accordingly, if excise or counter- 


vailing duty could be levied on country 
liquor manufactured or imported into} 
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Delhi, albeit other conditions for the levy 
of such duty being fulfilled, Parliament 
would not lack competence to levy the 
same only because levy of such duty on 
alcoholic liquors for human consumption 
is within the competence of a State. 3ut 
it must be confessed that as country 
liquor is not manufactured in Delhi, the 
Parliament could not under Entry 51 of 
the State List levy either excise or coun- 
tervailing duty on it. Merely because 
Parliament could not levy countervail- 
ing duty on country liquor imported into 
Delhi because country liquor is not manu- 
factured in’ Delhi, it does not exhaust 
the power of Parliament to levy scme 
other duty on the import of liquor i= it 
is otherwise constitutionally permissible. 


8. It was, however, said that Entry 51 
in State List being a specific entry pro- 
viding for levy of duty either on manu- 
facture or import of country liquor and 
there being no other specific entry ən- 
abling to levy special duty it is inconceiv- 
able that the framers of the Constiiu- 
tion should have left, some such levy on 
the import of country liquor in respect 
of Delhi under residuary entry. In other 
words, it was said that where there is a 


specific entry the legislation must square- - 


ly fall within the Entry and correspond- 
ingly it must be assumed that it would 
not be covered by the residuary entry. 
In fact the argument went so far Cat 
before resort could be had to the resi- 
duary Entry 97 the Court in its explora- 
tion to ascertain under which Entry she 
legislation falls, must proceed from ‘the 
beginning and in its journey till Entry 97 
if it falls somewhere, removing the 
camouflage under which the legislation 
is sought to be taken out from the speri- 
fic entry, it would not be proper to say 
that the legislation is covered by ihe 
residuary entry. Whenever legislat-ve 
competence is in question attempt of the 
-Courts is to find out whether the legis- 
lation squarely falls in one or the other 
entry. If a particular legislation is ccv- 
ered by any specific entry well and 
good. If it does not, the second question 
would be: is it beyond the legislative 
competence of Parliament? In under- 
taking this exercise it is quite often 
known that a legislation may: be covered 
by more than one entry because an æn- 
alysis has shown that the entries zre 
overlapping. If the legislation may fall 
in one entry partly and part of it may 
be covered by the residuary entry, the 
legislation would nonetheless be immune 
from the attack on the ground of leg:s- 
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lative competence. This was the approach 
adopted by a 7 Judges Bench of this 
Court in Union of India v. H. S. Dhillon 
(1972) 2 SCR 33: (AIR 1972 SC 1061) 
wherein while examining the constitu- 
tional validity of the amended Wealth 
Tax Act which included the capital value 
of agricultural land for the purpose of 
computing net wealth, the controversy 
was whether the impugned Act was a 
law with respect to entry, including 
Entry 49 in the List If or was it one 
under Entry 86 read with Entry 97 or 
Entry 97 itself of the List I. Repelling 
the contention of legislative incompet- 
ence this Court held that there is nothing 
in the Constitution to prevent Parlia- 
ment from combining its powers under 
one or other Entry with its power under 
Entry 97. The terse observation is that 
this Court knows no principle which 
debars Parliament from relying on the 
powers under the specified Entries 1 to 
96, List I and supplement them with the 
powers under Entry 97, List I and Arti- 
cle 248 or even the powers under Entries 
in the Concurrent List. This authorita- 
tive pronouncement would answer the 
contention that while legislating for the 
Union Territories the. Parliament un- 
hampered by Art. 246 (2) and (3) but 
enriched by Art. 248 (1) and (2) could 
legislate on any of the topics either in 
the List I or in -List II or in exercise of 
the residuary power under Entry 97. 
There is thus no derth of legislative 
competence of Parliament to enact legis- 
lation for a territory not included in a 
State because the power to legislate 
takes within its sweep matters included) ` 
in all the three Lists and added to it is 
the residuary power on matters not spe- 
cifically included in any entry in any of 
the three lists. 


9: It was, however, said that the ob- 
servations in Dhillon’s case (AIR 1972 
SC 1061) are no more good law in view 
of the opinion of Judges constituting 
majority in Kesavananda Bharati y. State 
of Kerala, 1973 Suppl SCR 1: (AIR 1973 
SC 1461). The controversy in Kesava- ' 
nanda Bharati’s' case was about the power 
of the Parliament to amend the Consti- 
tution and a contention being the spill 
over from L. C. Golaknath v. State of 
Punjab, (1967) 2 SCR 762: (AIR 1967 SC 
1643) was that apart from Art. 368, 
Entry 97 of List I would confer power on 
Parliament to amend the Constitution. 
After pointing out that when all the three 
Lists were exhaustively drawn up it is 
difficult to believe that an important 
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power would be kept hidden in Entry 
97 of the Union List leaving to the off 
chance of the courts locating that 
Ge in that entry, it was said that 

a subject of legislation was present to 
the minds of the framers of the Consti- 
tution, it could. not have been left to be 
found by the Courts -in the residuary 
powers. Mr. Seervai’s commentary at 
p. 1264 on Constitutional. Law of India, 
2nd Edn. was pressed into service where- 
in it is observed that a fortiori if a sub- 
ject of legislative power was prominent- 
ly present to the minds of the framers of 
our Constitution, they would not have 
left it to be found by Courts in the re- 
siduary power. Proceeding ahead it was 
submitted that while enacting Entry 51 
in List II the subject of levying duty on 
import af alcoholic liquor was present to 
the minds of the framers of the Consti- 
tution and, therefore, it is futile to search 
that power in the residuary Entry. The 
observations in Kesavananda’s case have 
to be kept in focus in the context of the 
controversy whether Art. 368 confers 
specific power of amendment of the 
Constitution and it was sought to be 
brushed aside by saying that it merely 
provided procedure for amendment of 
the Constitution and, therefore, the 
power for amendment must be located in 
‘the residuary Entry 97 of the Union 
List. The position here is EHS dit- 
ferent. , 


10. With the adremen of society, 
expanding horizons of scientific and 
technical knowledge, probe into the mys- 
tery of creation, it is impossible to con- 
- ceive that every imaginable head of 
legislation within human comprehension 
and within the foreseeable future could 
have been within the contemplation, of 
the founding fathers and was, therefore, 
specifically enumerated in one or the 
other of the three Lists, meaning there- 
by that three Lists were exhaustive of 
Governmental action and activity. De- 
mands of welfare State, hopes. and as- 
pirations and expectations in a develop- 
- ing society and the complex world situa- 
tion with inter-dependence and hostility 
amongst nations may necessitate legisla- 
~ tion on some such topics that even for 
visionary they could not have been with- 
in the contemplation of the founding 
fathers. Complex modern. governmental 
administration .in a federal set up provid- 
ing distribution of legislative powers 
coupled with power of - judicial review 
May raise.such. situations that a subject 
of legislation may not squarely fall. in 
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any specific entry in List I or DL 
Simultaneously on correct appraisal it 
may not be covered by any entry in List 
II though apparently or on a superficial 
view it may be covered by an entry in 
List II. In such a situation Parliament 
would have power to legislate on the 
subject in exercise of residuary power 
under Entry 97, List I and it would not 
be proper to unduly circumscribe, corrode 
or whittle down this power by saying 
that subject of legislation was present to 
the mind of the framers of the Constitu- 
tion because apparently it falls in one of 
the entries in List II and thereby deny 
power to legislate under Entry 97. The 
history of freedom struggle demonstra- 
tes in unequivocal terms the importance 
of residuary power of legislation being 
conferred on Parliament. Therefore, the 
scope and ambit of Entry 97 need not be 
whittled down or circumscribed by a 
process of interpretation. In any case 
majority decision in Dhillon’s case is 
neither overruled nor departed from in 
Kesavananda’s case. Accordingly, once 
the power of Parliament to legislate on 
a topic is not expressly - taken away by 
any constitutional -provision, it remains 
intact under Entry 97 of List I. 


li. Undoubtedly, excise and counter- 
vailing duties on alcoholic liquors for 
human consumption ‘were within the 
contemplation of the’ framers of the 
Constitution. That is.a specific’ topic of 
legislation in List II. It does not exhaust 
all conceivable levy that can be legiti- 
mately imposed on such items if-other- 
wise. they could be legally levied by re- 
ference to constitutional power ‘to levy 
the same. And ‘Entry 97 is a complete 
answer to the contention. 


12. It was incidentally urged that 
Entry 52 in the State List which enables 
the levying of taxes on entry of goods in 
local area for consumption, use or sale 
therein was. also within. the contempla- 
tion of the founding fathers and that 
power under Entry 52 having been exer- 
cised by the Delhi Municipal Administra- 
tion in the: form of terminal tax he 
same. cannot be arrogated by Parliament 
to itself. Terminal tax is entirely. differ- 
ent from the special duty. sought to be 
imposed by the impugned Ordinance. 
The impost is on entry of country liquor 
into Delhi to be recovered by the Delhi 
administration for its own use. Delhi 
Administration and Delhi Municipal Ad- 
ministration are entirely different and, 
therefore, it cannot be said that Entry 52| 
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excludes the power of the Parliamen: to 
levy tax on import of country liquor in 
Delhi. , 


13. Incidentally, the argument is zhat 
the taxing event being the import of 
-jliquor in Delhi it is exposed to double 
taxation, namely, the special duty levied 
by Parliament and the terminal tax im- 
[posed by the Municipal Administracion 
and that is impermissible. -This has 
merely to be mentioned to be rejected 
in view of the decision of this Cour in 
Avinder Singh v. State of Punjab (1479) 
1 SCC 137: (AIR 1978 SC 321) wherein 
it was observed that if on the same sub- 
ject the legislature chooses to levy tax 
twice over there is no inherent invali- 
dity in the fiscal adventure save wer- 
ever prohibitions exist. 





14. It was next contended that ‘what 
is sought to be done by the impugned 
Ordinance is to circumvent the decision 
of the learned single Judge of the High 
Court which invalidated the levy of 
countervailing duty and that at bes: it 
is a colourable legislation and that in 
pith and substance it is re-introduction 
of countervailing duty under a different 
nomenclature . and . hence unsustainable. 
If by a legislation tax is sought to be 
imposed in exercise of certain legislative 
power which under ` judicial review is 
found to be wanting, it does not prohibit 
the legislature from exercising the same 
power if it can be traced to -provisions of 
the Constitution. Merely because an in- 
correct exercise of legislative’ power 
under a misconception of power itsel= is 
once invalidated that very legislative 
power if it is traceable to provisions in 
the Constitution: cannot be struck down 
on the ground that it is a colourable 
legislation or a mere camouflage. Un- 
doubtedly initially countervailing duty 
was levied but it was found that as 
country liquor was not manufactured in 
Delhi legally it was impermissible to 
levy countervailing duty. This is ad- 
mitted in the Preamble of the Ordinance 
itself. It was a constitutional error to 
have levied such a duty and the same 
was pointed out. Now, if the very duty 
could be levied under the. power whéch 
is available it can never be said thai it 
is a colourable exercise. of power or Cat 
the new impost is a camouflage for <he 
old one. What is colourable legislat_on 
was explained by this Court in K. C. 
Gajapati Narayan Deo v. State of Orissa, 
1954 SCR 1: (AIR 1953 SC 375) anc it 
was re-affirmed:in Jayvantsinghji Ran- 
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malsinghji ete. v. State of Gujarat, 1962 
Suppl. (2) SCR 411 at pn 440: (AIR 1962 
SC 821 at p. 833). This Court said that 
the idea ‘conveyed by the expression 
“colourable legislation’ is that although 
apparently a ‘legislature in passing a 
statute purported to be within the limits 
of its powers, yet in substance and in 
reality it transgressed those powers, the 
transgression being veiled by what ap- 
pears, on proper examination, to be a 
mere pretence or disguise. Applying this 
test it is difficult to say that the im- 
pugned impost is either a camouflage or 
a colourable legislation. Conditions for 
levy of countervailing duty may not be 
satisfied. That does not debar the Par- 
liament from levying tax on import of 
country liquor if it has otherwise power 
to do so. It would be too trite a saying 
that if countervailing duty cannot be 
imposed there would be no power to im- 
pose duty in any form on the import of 
country liquor into a territory > where 
that country liquor is not manufactured. 
In fact, where particular pre-requisites 
for levying a tax are not satisfied and 
it is so pointed out by a Court of law, 
the legislature would not lack power to 
levy that tax if it could he traced 
to the - provisions of the Constitu- 
tion. In such a situation legislature 
has power to set at naught the ` judg- 
ment of the court by resort to appro- 
priate power. This is: well settled by the 
decision of this Court in Gordhandas 
Hargovindas Patel v. ‘Municipal Commis- 
sioner, ‘Ahmedabad (1964) 2 SCR 608: 
(AIR ` 1963 SC 1742) where the word 
‘rate’ as ysed in Bombay Municipal Bor- 
oughs Act, 1925, came up for interpre- 
tation and it was held that it can be im- 
posed on the annual'letting-value- of the 
property but not on the capital value of 
the property. The.legislature stepped in 
by enacting Gujarat Imposition of Tax 
by Municipalities (Validation) . Act, 1963, 
providing in S. 3 thereof assessment and 
collection of rate on lands and buildings 
on the basis of capital value or a per- 
centage of the capital value and declar- 
ing the past levy to be valid by further 
providing that tax on lands and build- 
ings may be imposed either on the basis 
of annual letting value or on the basis 
of capital value. When the amending and 
Validating Act was questioned in Pri- 
thvi Cotton Mills Ltd. y. Broach Borough 
Municipality (1970) 1 SCR 388: (AIR 
1970 SC 192) this Court observed that 
the. legislature exercised its undoubted 
powers of redefining ‘rate’ so as to equate 
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it to a tax on capital value and convert 
the tax purported to be collected as a 
‘rate’ into a tax on lands and buildings, 
and thus got rid of the judgment in 
Patel Gordhandas’s case. It would thus 
follow that merely because a statute was 
found to be invalid on the ground of 
legislative competence that does not per- 
manently inhibit the legislature from re- 
enacting the statute if the power to en- 
act the seme is properly traced and estab- 
lished. In such a situation it would not 
be correct to say that the subsequent 
legislation would be merely a colourable 
legislation or a camouflage to re-enact 
the invalidated previous legislation. 


15. In passing it was mentioned that 
there is inherent evidence to show that 
the fresh impost was nothing but the in- 
validated countervailing duty under a 
guise of different nomenclature. It was 
said that special duty can be levied under 
the Act amended by the Ordinance only 
on the import of any ‘excisable article’ 
being an article on which countervailing 
duty as is mentioned in Entry 51 of 
List 2, Seventh Schedule to the Consti- 
tution is not imposable on the ground 
merely that such article is not being 
manufactured or produced in the terri- 
tory to which the Act is extended. Re- 
ference was then made to the definition 
of ‘excisable article’ in S. 3 of the Act. 
Excisable article has been defined to 
mean (a) an alcoholic liquor for human 
consumption, or (b) any intoxicating 
drug, or (c) spirii, the last being added 
by the impugned Ordinance. Apart from 
the definition, it was urged that excis- 
able article In common parlance or by 
judicial interpretation has been under- 
stood to mean article on which excise is 
levied, or leviable. Proceeding further 
it was said that as country liquor was 
not manufactured in Delhi, excise could 
not be levied on it nor countervailing 
duty could be imposed on its import 
though zhat very. liquor where manu- 
factured may be an excisable article in 
that area. It was, therefore, said that 
subject-matter of impost being an ex- 
cisable article meaning if manufactured 
in Delhi excise could be levied on it, the 
special duty is nothing but invalidated 
countervailing duty on excisable article. 
There is no merit in this submission be- 
cause the expression ‘excisable article’ 
which alone can be the subject-matter 
of levy of special duty is merely descrip- 
tive of the goods subject to charge It 
is only an identifying mark, a tag, which 
would attract special duty. If liquor 
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was manufactured in Delhi it would be 
an excisable article. It is that article on 
which, if manufactured in Delhi, excise 
could be levied which when imported 
would provide the taxing event for the 
levy of special duty because in the ab- 
sence of manufacture in Delhi counter- 
vailing duty cannot be imposed upon it. 
The expression is used for identifying 
the subject-matter of impost and nothing 
more need be read into it. 


16. The next important contention 
was that this impost imposed unreason- 
able restrictions on the freedom of inter- 
State trade, commerce and intercourse 
guaranteed by Art. 301 or the freedom 
to carry on trade or business guaranteed 
by Art. 19 (1) (g) and the restriction be- 
ing not in publie interest, the enactment 
is constitutionally invalid. That raises 
the oft repeated vexed question whether 
right to carry on trade or business in 
liquor is a fundamental right under 
Article 19 (1) (g) and that same considera- 
tions would apply for acting under 
Article 301. This question has cropped 
up before the Court at regular intervals 
but it would be sufficient to take note of 
two decisions to dispose of the conten- 
tion. In Har Shankar v. Dy. Excise and 
Taxation Commr. (1975) 3 SCR 254: 
(AIR 1975 SC 1121), after referring to 
Crowley v. Christensen (1890) 34 L Ed 
620, and several cases of this Court it 
was in terms stated that there is no fund- 
amental right to do trade or business in 
intoxicants. The State under its regula- 
tory powers has right to prohibit ab- 
solutely every form of activity in rela- 
tion to intoxicants its maunfacture, 
storage, export, import, sale and posses- 
sion. In all their manifestations, these 
rights are vested in the State and indeed 
without such vesting there can be no 
effective regulation of various forms of 
activities in relation to intoxicants. In 
reaching this conclusion the Court took 
note of an important observation made 
in the State of Bombay v. R. M. D 
Chamarbaugwala 1957 SCR 874: (AIR 
1957 SC 699), which may be extracted as 
under (at p. 720 of AIR): 

“We find it difficult to persuade our- 
selves that gambling was ever intended 
to form any part of this ancient country’s 
trade, commerce or intercourse to be de- 
Clared as free under Art. 301. It is not 
our purpose nor is it necessary for us in 
deciding this case to attempt an exhaus- 
tive definition of the word ‘trade’, busi- 
ness’, or ‘intercourse’. We are, however, 
clearly of opinion that whatever else 
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may or may not be regarded 
as falling within the meaning 
of these words, gambling cannot 


Certainly be taken as one of then. 
We are convinced and satisfied that tne 
real purpose of Arts. 19 (1) (g) and #1 
could not possibly have been to guaranize 
or declare freedom of  gamblirg. 
Gambling activities from their very 
nature and in essence are extra-commer- 
cium although the external forms, fcr- 
malities and instruments of trade’ may be 
employed and they are not protected 
either by Art. 19 (1) (g) or Art. 301 of 
our Constitution”. 

After extracting these observations Los 
Court observed in Har Shanker’s case that 
the reasons mentioned by Das, C. J. Zog 
holding that there can be no fundamenzal 
right to do trade or business in an activi- 
ty like gambling apply with equal force 
to the alleged right to trade in Do or 
and those reasons may not be brusted 
aside by restricting them to gamblmg 
operations. 


17. Recently, in P. N. Kaushal v. 
Union of India (1978) 3 SCC 558: (AIR 
1978 SC 1457), after an exhaustive ze- 
view of all previous decisions, this ccn- 
clusion was affirmed that there is no 
fundamental right to trade or businəss 
in nauseous drinks which include liquor. 
If there is no fundamental right to carry 
on-trade or business in liquor, there is 
no question of its abridgement by any 
restriction which can be styled as unrea- 
sonable. In fact, as stated in Ear 
Shankar’s case (AIR 1975 SC 1121), the 
State under its regulatory power has a 
right to control or even to prohibit ab- 
solutely every form of activity in relation 
to intoxicants apart from anything eke, 
its import too. This power of control is 
question of society’s right to self-protec- 
tion and it rests upon the right of the 
State to act for the health, moral nd 
welfare of the people. Liquor traffic is 
a source of pauperism and crime. In this 
background it is now too late in the cay 
to entertain an argument that impcsi- 
tion of tax on the import of liquor ob ch 
serves the double purpose of restrainmg 
its use by making it costly and prohikit- 
ing its use on the ground that it trenches 
upon the manufacturers slowly end 
gradually to restrict its manufacture 
directly impinging upon its. unrestric-ed 
consumption. Such an impost, therefcre, 
can be said to be one in the public in- 
terest for preserving public health end 
public moral and cannot be said to be 
one as infringing the inter-State freedom 


' which may validly be 
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of trade and commerce. Mr. Rao, who| 
appeared: for some of the petitioners 
specifically submitted that this question 
is no more res integra in view of the de- 
cision of a Constitution Bench of this 
Court in Kalyani Stores v. The State of 
Orissa (1966) 1 SCR 865 : (AIR 1966 SC 
1686). In that case the validity of a Noti- 
fication enhancing the duty on the import 
of foreign liquor from Rs. 40/- to Rs. 70/- 
per L. P. Gallon was questioned on the 
ground that it interferes with freedom 
of inter-State trade and commerce guar- 
anteed by Article 301. This challenge 
was upheld by the majority decision ob- 
serving that (at p. 1691)— 


“the notification levying duty at the 
enhanced rate is purely a fiscal measure - 
and cannot be said to be a reasonable re- 
striction on the freedom of trade in the 
public interest ......... Without entering 
upon an exhaustive categorization of what 
may be deemed “required in the public 
interest”, it may be said that restrictions 
imposed under 
Art. 304 (b) are those which seek to pro- 
tect public health, safety, morals and 
property within the territory”. 


Since Kalyani Stores case judicial opin- 
ion on the vexed question of right to 
carry on trade or business in intoxicating 
drinks has undergone a sea-change cul- 
minating into Har Shankar’s case which 


again is a decision of 5 Judges Constitu- 


tion Bench of this Court. Unfortunate- 
ly the judgment in Kalyani Stores case 
is not referred to in Har Shanker's case. 
However, the undisputed position that 
now emerges is that there is no funda- 
mental right to do trade or business in 
intoxicants. Once that latter pronounce- 
ment is unambiguous and _  incontrover- 
tible a regulatory measure imposing a 
tax cannot be questioned on the ground 
of unreasonbleness or want of public 
interest because one must not lose sight 
of the well accepted legal proposition 
that all taxes are imposed in public in- 
terest.. Even apart from this, the majori- 
ty judgment in Kalyani Stores case clear- 
ly recognises the test of reasonable re- 
Strictions to be judged in the light of the 
purpose for which the restriction is im- 
posed, i. e. as may be required in the 
public interest and restrictions that may 
validly be imposed under Article 304 (b) 
are those which seek to protect public 
health, safety, morals and property 
within the territory. The Preamble 
to the impugned Ordinance clear- 
ly recites that the special duty 
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on the importation of country liquor 
into Delhi is an endeavour towards bring- 
ing about prohibition of consumption of 
alcoholic drinks, and, therefore, it is a 
step in the direction of safeguarding 
public health. = 


18. Incidentally, however, it was stat- 
ed that when the Minister piloted the 
Bill replacing the Ordinance it was in 
terms said that the Act replacing the 
Ordinance was purely a fiscal measure and 
had nothing to do with the prohibition. 
In the same breath it was stated that the 
Government was committed to total pro- 
hibition and would sincerely try to achieve 
this objective. Opinion of the Minister 
would be hardly relevant in examining 
the object and purpose behind enacting a 
certain legislation. Provision in Punjab 
Excise Act, 1914, conferring power on the 
State to direct closure of liquor shops on 
certain days in a week, month or year 
was challenged as one not of a regulatory 
Character but introduced with the avow- 
ed object of enforcing prohibition and a 
contention was raised that way back in 
1914 the then rules could not have 
thought of enforcing prohibition through 
the provisions of the Punjab Act which 
was specifically enacted for the purpose 
of collecting revenue from liquor vendors 
and indirectly from liquor’ consumers. 
This Court in P. N. Kaushal’s case (AIR 
1978 SC 1457) while repelling this con- 
tention observed as under (at p. 1465):— 


“In skort, while the imperial masters 
were concerned about the revenues. they 
could make from the liquor trade they 
were not indifferent to the social con- 
trol of this business which, if left un- 
bridled, was fraught with danger ta 
health, morals, public order and the flow 


of life without stress or distress. Indeed, 
even collection of revenue was inter- 
twined with orderly milleu; and these 


twin objects are reflected in the scheme 


and provisions of the Act”. 


The present levy under the amended 
provisions of the Act in its .application 
to Delhi could certainly be said to be 
one enacted both with the object of re- 
gulating the trade or business in in- 
toxicants and with a view to realising 
the goal fixed in Article 47 of the Con- 
stitution. Therefore, one can look upon 
this measure both as fiscal measure and 
the one safeguarding public health and 
even public morals because it is well 
recognised that liquor trade is instinct 
with injury to individual and community 
and has serious side-effects recognised 
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everywhere in every age. - (Not to con- 
trol alcohol business is to abdicate the 


right to rule for the good of the people 


(see P. N. Kaushal’s case). 


19. In this very breath it was, how- 
ever, contended that if this Ordinance 
was promulgated with a view to advanc- 
ing the policy of prohibition enunciated 
in Art. 47 it could only be prospective 
and not retrospective because one can- 
not introduce prohibition retrospectively. 
This argument overlooks the twin ob- 
jects sought to be achieved by the 
measure, namely, validating an import 
which was found to be invalid on the 
ground that it was countervailing duty 
which could not have been legitimately 
imposed, and also a measure to safeguard ` 
public health and public morals, These 
twin objects underlying the measure 
would clearly permit its being retrospec- 
tive because retrospective validation of 
impost has been recognised in a number 
of decisions. See Prithivi Cotton Mills 
case) (AIR 1970 SC 192). Therefore, 
there is no substance in the contention 
that the retrospectivity of the Ordinance 
is illegal and invalid. 


20. Having given the matter our anxious 
consideration not swayed in any manner 
by moral, religious, ethical or extraneous 
preachers’ considerations the altruistic 
grievance of the petitioners by proxy for 
consumers strikes as hollow because even 
with the impost the petitioners’ profits of 
Rs. 2/- per bottle is guaranteed and they 
are in no way adversely affected by the 
impost because the levy is passed on to 
consumers. For years the impugned levy 
was paid as countervailing duty. Then 
a loophole appeared which is sought to 
be plugged by a valid legislation. And 
even with this turmoil the license in 
L. 10 Form having. country liquor vend 
is assured of his profit of Rs. 2/- per 
bottle. The entire impost is passed on 
to the shoulder of consumers except for 
the detention of his money for'a day or 
two when he pays in advance while tak- 
ing the bottles frorn the Warehouse and 
recovers it when he sells the bottle and 
this detention of his money for a period 
of two days is a triviality which need 
not detain any one. It is a part of any 
business, Therefore, we see no sub- 
stance in these petitions. 


Petitions dismissed, 
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4428 


v. Bansilal Sarma and others etc, Re- 
spondents, 

.(2) S. Jatanmal Samandaraya, Ap- 
pellant v. Prakash Mal Bhandari ` and 
another, Respondents. 

(3) Jayantilal Jaynarayanjee, Ap- 
pellant v. Prakash Mai Bhandari and 
another, Respondents, e 

(4) S. Jatanmal Samandaraya, P2ti- 


tioner v. Prakash Mal Bhandari and 
others, Respondents. 


Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960) (as 
amended by Act 23 of 1973), Section 
14 (1) (b) — ‘Bona fide required. by 
landlord for immediate purpose of de- 
molition and reconstruction? — Exist- 
ing condition of building far from. be- 
inga totally irrelevant isa vital factor 
while considering the bona fide requ_re- 
ment — Age and existing conditior of 
building whether it is a recent construc- 
tion or old and whether it is in a good 
and sound condition or has beccme 
decrepit or dilapidated are relevant 
factors forming part of all the circum- 
stances that have to be considered while 
determining bona fide requirement. 
Civil Revn. Dein Nos, 1723 and. ¥727 
of 1978, D/- 4-8-1978 (Mad); Civil Revn. 
Petn. No. 1064 of 1978, D/- 4-8-2978 
(Mad) and Civil Revyn, No. 1102 of 1578, 
D/- 19-6-1978 (Mad), Reversed. 
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Metalware & Co. v. Barsilal 


(Tulzapurkar J.) (Pre 1-2} S.C. 1559 


Mr. S. K. Dhingra Advocate, for Ap- 
pellant in CA No. 1301 of 1978 and 
Petitioner’ in Civil. Revn. Dein No. 
4428 of 1978; Mr: A. K. Gen Sr. Advo- 
cate (E. C. Agarwal, Advocate with 
him) for Appellant in CA No. 1381 of 
1978 and 2087-2088 of 1978; Mr. K. 5. 
Ramamurthy Sr. Advocate (M/s, P. N. 
Ramalingam, A. T. M. Sampath, Advo- 
cates with him) (in CA No. 2087-2088 
of 1978); and Mr. Y. S. Chitaley, Sr. 
Advocate and Mr. L. N. Singhvi, 5r- 
Advocate (M/s. J. S. Sinha, K. J. John, 
and Dr Bhandari Advocates with him) 
(in CA Nos. 1381 and 1301 of 1978), 
for Respondents. 


TULZAPURKAR, J.:— These appeals 
preferred by tenants by special leave 
raise a common question whether while 
considering the bona fide requirement 
of the building by the landlord for the 
immediate purpose of demolition and 
reconstruction under Section 14 (1) (b) 
of the Tamil Nadu Buildings (Lease 
and Rent Control) Act 18 of 1960 (as 
amended by Act 23 of 1973) (herein- 
after referred to as ‘the Act’) the con- 
dition of the building is a wholly irre- 
levant factor? 

2. Since the facts giving rise to the 
aforesaid question in all these appeals 
are almost similar it will suffice if the 
facts in C. A. Nos, 2087-2088/78 are 
stated. The appellant Metalware & Co., 
a proprietary concern has been a tenant 
of the premises in dispute, namely, a 
shop on the ground floor of door Num- 
ber 425, Mint Street, George Town, 
Madras-1 since 1953. The respondents 
(landlords) purchased the building from 
its erstwhile owner some time in 1975 
and filed applications against all the 
tenants .thereof including the appellant 
for evicting them under Section 14 (1) 
(b) of the Act alleging that the build- 
ing being very old and dilapidated re- 
quired immediate demolition and re- 
construction and they bona fide re- 
quired it for the said purpose for their 
occupation. The respondents further 
alleged that they were possessed of 
sufficient means to undertake the demo- 
ition and reconstruction and had ap- 
plied for and -obtained from the Muni- 
cipal Corporation sanctioned plans in 
that behalf and after duly terminating 
the tenancies had sought vacant pos- 
was resisted 


session. The application 
by the appellant on several grounds. 
Inter alia, the claim of the landlords 


that the building was bona fide requir- 
ed by them for the immediate pur- 
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pose of demolition and reconstruction 
was seriously disputed; in particular it 
was emphatically denied that the build- 
ing was in a dilapidated condition re- 


quiring immediate demolition and re- 
construction; so also the allegation 
that the respondents. had sufficient 


means to undertake the demolition and 
reconstruction, Admittedly the building 
was over 70 years old but as regards 
the existing condition thereof the land- 
‘lords were able to produce merely one 
Notice (Ex. P-1) received from the 
Municipal Corporation requiring them 
to carry out repairs specified therein 
which clearly showed that the building 
could not be said to be in any dilapi- 
dated condition needing - demolition. 
The Rert Controller (7th Judge Small 
Causes Court, Madras) on the evidence 
led before him by the parties came to 
the conclusion that the respondents 
had sufficient means to undertake the 
demolition and reconstruction, had got 
their plens approved by the Municipal 
Corporation and had an honest inten- 
tion to demolish the existing structure 
and to reconstruct another on that site. 
On the question whether the building 
was in a dilapidated condition and re- 
quired immediate demolition and re- 
construction no definite finding one way 
or the other was given but he took 
the view that it was well settled that 
it was not always essential to prove 
that the building was decrepit before an 
application for possession could be made 
under Section 14 (1) (b) of. the Act 
and that the landlord had a right to 
demolish his property in order to build 
anew structure on the site with a 
view to improve his business or get 
better returns out of investments and 
that since in the instant case the re- 
spondents had purchased the building 
for the purpose of demolition and re- 
construction and had obtained the 
municipal sanction in that behalf and 
were found to be possessed of sufficient 


means, they satisfied the condition of 
Section 14 (1) (b) of the Act. He, 
therefore, ordered the eviction of the 


appellant. 
the appellant under Section 23 of the 
Act, the appellate authority (2nd Judge 
of Small Cause Court, Madras) con- 
firmed the view of the Rent Controller 
that the respondents had established 
their bona fide requirement under Sec- 


tion 14 (1) (b) and dismissed the ap- 
peal. The appellant preferred a Civil 
Revisionel Application to the High 


In the appeal preferred by 
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Court specifically contending that the 
decision of the lower authorities on the 
question of bona fide requirement was 
wrong inasmuch as the factor whether 
the building itself required demolition 
and reconstruction or not had been 
regarded as irrelevant and completely 
ignored. The High Court dismissed the 
Revisional Application by observing 
that “the only thing to be looked into 
in such cases is whether the intention 


to demolish the building is there and 
whether such an intention is for the 
purpose of demolishing the same with 
a future intention to reconstruct and 


whether it is a bona fide intention; all 
these have been found in favour of the 
landlord.” The appellant has challeng- 
ed the correctness of the view adopt- 
ed by the Rent Controller, the appel-. 
late authority and the High Court be- 
fore ‘us. 

3. It will be desirable to set out the 
material provisions of Section 14 of the 
Act: 

"14. Recovery of possession by land- 
lord for repairs or for reconstruction. 
— (1) Notwithstanding anything con- 
tained in this Act but subject to the 
provisions of Sections 12 and 13, on an 


application made by a landlord, the 
Controller shall, if he is satisfied.— 
(a) that the building is bona fide 


required by the landlord for carrying 
out repairs which cannot be carried 
out without the building being vacated; 
or 

(b) that the building is bona 
required by the landlord for the 


fide 
im- 


mediate purpose of demolishing it and 


such demolition is to be made for the 
purpose ot erecting a new building on 
the site of the building sought to be 
demolished, pass an order directing the 
tenant to deliver possession of the build- 
ing to the landlord before a specified 
‘date. 

(2) No order directing the tenant to 
deliver possession of the building under 
this section shall be passed— 


(a) on the ground specified in clause 
(a} of sub-section (1), unless the land- 
lord gives an undertaking that the 
building shall, on completion of the re- 
pairs, be offered to the tenant, who 
delivered possession in pursuance of an 
order under sub-section (1) for his re- 
occupation before the expiry of three 
months from the date of recovery of 
possession by the landlord, or before 
the expiry of such further period as 
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the Controller may, for reasons to be 
recorded in writing, allow; or 


(b) on the ground specified in clause 
(b) of sub-section (1), unless the lard- 
lord gives an undertaking that «he 
work of demolishing any material pər- 
tion of the_building shall be substantHl- 
Iy commenced by him not later than 
one month and shall be completed >e- 
fore the expiry of three months from 
the date he recovers possession of ~he 
entire building or before the expiry of 
such further period as the ControHer 
may, for reasons to be 
writing allow. 


D 
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It may be stated that under Section 15 
provision has been made whereby che 
tenant has been given the right to 
reoccupy the premises from which he 
has been evicted under Section 14 (1) 
(a) after all the repairs are carried out 
by the landlord while Section 16 mazes 
a provision enabling the tenant to re- 
occupy the premises from which he has 
been evicted under Section 14 (1) (b) 
only if the landlord fails to demolish 
the building in contravention of zhe 
undertaking which he has to give under 
Section 14 (2) (b) but it will be signi- 
ficant to note that there is no provis_on 
in the Act whereby the tenant is ən- 
titled to be  reinducted in the recen- 
structed building. The question at 
issue is what is meant by the phrase 
“the building is bona fide required by 
the landlord” for the immediate par- 
pose of demolition and  reconstruct.on 
occurring in Section 14 (1) (b)? It is 
true that the phrase refers to the bona 
fide requirement of the landlord «md 
not that the building requires demcli- 
tion and reconstruction but even sa 
the question is whether while corsi- 
dering the bona fide requirement of 
the landlord for the immediate purpose 
of demolition and reconstruction the 
aspect as to what is the existing condi- 
tion of the building, whether it requires 
demolition and reconstruction is J0- 
tally irrelevant or whether the said as- 
pect forms part of the surrounding cir- 
cumtasnces and should be taken into 
account while determining the bona fide 
requirement of the landlord? 


4. Counsel for the appellant conter-d- 
ed that the words “bona fide required” 
occurring in the phrase must be inter- 
preted to have reference to the condi- 
tion of the building, the demolition of 
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which is sought by the landlord and 
those words cannot refer to the honest 
or bona fide intention entertained by 
the landlord to demolish the building 
and to reconstruct the same with a view 
to putting the property to a more pro- 
fitable use after reconstruction. He 
urged that if mere entertaining of a 
desire or intention on the part of the 
landlord to demolish the building and 
reconstruct the same were to satisfy 
the requirement of Section 14 (1) (b) 
then several tenants could be evicted 
even from building which may be in a 
very good and sound condition simply 
because the landlord wishes to demo- 
lish and reconstruct the same with a 
view to render his investment more 
profitable. Counsel emphasized the as- 
pect that unlike other Rent Control 
enactments, as for instance, the Mysore 
Rent Control Act (22 of 1961) or the 
Bombay Rent Act (57 of 1947) there 
was no provision in the Madras Act 
entitling the tenant evicted under Sec- 
tion 14 (1) (b) to get reinducted into 
the reconstructed building. He, there- 
fore, urged that apart from the land- 
lord’s honest desire or intention to. 
undertake demolition and reconstruc- 
tion, the Rent Controller must be satis- 
fied that the building sought to be 
demolished is in such a condition that 
it requires demolition and reconstruc- 
tion before the application under .Sec- 
tion 14 (1) (b) could be granted by 
him. In any case, he urged that the 
aspect whether the building needs 
demolition or not was most vital and 
could not be ignored while determining 
the bona fide requirement of the land- 
lord under Section 14 (1) (b) and since 
all the Courts below had pronounced 
upon the landlord’s bona fide require- 
ment by totally ignoring the most vital 
factor their decision was liable to be 
set aside. In support of his contention 
strong reliance was placed .by him on 
a decision of this Court in Neta Ram 
v. Jiwan Lal (1962) Supp (2) SCR 623: 
(AIR 1963 SC 499) and a decision of 
the Madras High Court in Mehsin Bhai 
v. Hale and Co. G. T, Madras, (1964) 2 
Mad LJ 147. 


5. On tthe other hand, counsel for 
the respondents (landlords) contended 
that both (be Rent. Controller as well 
as the Appellate Authority had record 
ed certain findings which were implied- 
ly confirmed by the High Court, name- 
ly, that the building was more than. 
60 years old, that the landlords had 
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purchased the building with a view to 
demolish it and reconstruct another at 
the same site for their own use and 
occupation, that their intention of 
demolition and. reconstruction was back- 
ed by sufficient funds as well as sanc- 
tioned plans from the Municipal Cor- 
poration and above all no oblique mo- 
tive had been found in making the ap- 
plication under Section 14 (1) (b) and 
on the basis of these facts it had been 
held that their bona fide requirement 
under Section 14 (1) (b) was establish- 
ed which conclusion should not be 
disturbed by this Court. He urged the 
language of Section 14 (1) (b) clearly 
showed that the existing condition of 
the building whether it was sound or 
dilapidated was not a relevant factor 
for determining the bona fide require- 
ment of the landlord. He pointed out 
that the Madras High Court has in 
several decisions consistently taken the 
view that under Section 14 (1) (b) a 
bona fide desire or intention of the 
landlord was essential but not the re- 
quirement that the building should be 
old and decrepit and that iwm any case 
the age and dilapidated condition of the 
building was not a sine qua non for 
= eviction of the tenant under the said 
provision. Reference in this behalf 
was made to two decisions of the Mad- 
ras High Court,, one in Mahboob 
Badsha v. M. Manga Devi (1965) 2 Mad 
LJ 209 and the other in. R. P. David 
v. N. Daniel (1967) 1 Mad Ly 110 and 
it was pointed out that the view. of 
the learned single Judge in Mehsin 
Bahi’s case (1964-2 Mad LJ 147) (supra). 
had not been approved in subsequent 
decisions of that Court. Reliance’ was 
also placed upon a decision of this 
Court in Panchamal Narayan Shenoy 
v. Basthi Venkatesha Shenoy (1970) 3 
SCR 734: (AIR 1971 SC 942) and certain 
observations made by this Court in 
S. M. Gopalakrishna Chetty v. .Gane- 
shan (1976) 1 SCR 273: (AIR 1975 sc 
1750). 


6. As stated earlier it cannot be dis- 
‘puted that the phrase used in S. 14 (1) 
(b) of the Act is ‘the buliding is bona 
fide required by the landlord’ for the 
immediate purpose of -demolition and 
reconstruction and the same clearly re- 
fers to the bona fide requirement of the 
landlord it is also true that the require- 
ment in terms is not that the building 
should need immediate demolition and 
reconstruction. But we fail to appreciate 
how the state or condition of the build- 
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ing and the extent to which. it could 
stand without immediate demolition and 
reconstruction in future would be a 
totally irrelevant factor while determin- 
ing “the bona fide requirement of thej, 
landlord”. If the Rent Controller has 
to be satisfied about the bona fide re- 
quirement of the landlord which must 
mean genuineness of his claim in that 
behalf the. Rent Controller will have to 
take into account all the surrounding 
circumstances including not merely the 
factors of the landlord being possessed 
of sufficient means or funds to under- 
take the project and steps taken by him 















in that regard but also the ex- 
isting condition of the building, 
its age and situation and possibility 


or otherwise of its being put to a more 
profitable use after reconstruction. All 
these factors being relevant must enter 
the verdict of the Rent Controller on 
the question of the bona fide require- 
ment of the landlord under S. 14 (1) (bi 
In a sense if the building happens to 
be decrepit or dilapidated it will readi- 
ly make for the bona fide requirement 
of the landlord, though that by itself 
in the absence of any means being pos- 
sessed by the landlord would not be 
sufficient. Conversely a landlord being 
possessed of sufficient means to under- 
take the project of demolition and re- 
construction by itself may not be suffi- 
cient to establish his bona fide require- 
ment if the building happens to be a 
very recent construction in a perfectly 
sound condition and its situation may 
prevent its being put to a more profit- 
able use after reconstruction. In any 
case these latter factors may cast a se- 
rious doubt on the landlord’s bona fide 
requirement. It is, therefore, clear to 
us that the age and condition of 
building would certainly be a relevant 
factor which will have to be taken into 
account while pronouncing upon the 
bona fide requirement of the landlord 
under S. 14 (1) (b) of the Act and th 
same cannot be ignored. 


7. We would Dke to observe that 
each side has adopted an extreme stand 
on the question at issue which is obvi- 
ously incorrect. On the one hand coun- 
sel for the appellant urged that the 
words ‘bona fide required’ refer to the 
condition of the building and not to the 
honest or bona fide intention entertain< 
ed by the landlord. to. undertake demo- 
lition and reconstruction, suggesting 
thereby that the condition of the build- 
ing should. be a decisive factor while 
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counsel for the respondent on the other 
‘hand contended ‘that that aspect. was 
totally irrelevant and- the bona fide re- 
quirement of. the landlord-should be de: 
termined on the-basis of factors. such 
as the financial capacity of the land ord 
to undertake the project and whether 
he had taken any steps in that behalf 
etc. We do not agree that. old age. and 
dilapidated condition of the building is 
a sine qua non or a decisive factor for 
eviction under S. 14 (1) (b) nor is it pos- 
sible to accept the view that the said 
circumstance is totally irrelevant in pro- 
nouncing upon the bona fide require- 
ment of the landlord. We are clearly 
ef the view that the age and exiscing 


condition of the building — whether it- 


is a recent construction or very old and 
whether it is in a good and sound con- 
dition or has become decrepit or dilapi- 
dated — are relevant factors 
part of ‘all the circumstances’ that ave 
to be considered while determining the 
bona fide requirement of the landlord 
under S. 14 (1) (b) of the Act and in 
the totality of the- circumstances these 
factors may assume lesser or greater 
significance depending upon whether in 
the scheme of the concerned enactr-ent 
there -is or there is not a provision for 
reinduction of the evicted tenant <nto 
` the new construction. Such a ` view 
would ben accord with the ‘main ob- 
jective of (be benign legislation enacted 
with the avowed intention of giving 
protection: to the’ tenant. : 


8. Turning to the decidea ~ cases di 
ed by counsel on ejther side we „might 
mention that our aforesaid. view. re- 
ceives support from them. In Neta: Rem’s 
‘case 1962 Supp (2) SCR 623: (AIR 1963 
SC 499) -(supra). the landlord had.:sovght 
eviction of his :tenants from a builcing 
owned by him, inter alia, on the ground 
that the shops: occupied by the tenents 
were in a state of great disrepair and 
were dislapidated and he wishes to re- 
build the same after dismantling . the 
structures. Section 13 -of the _ Patala 
and East Punjab States .Union Ursan 
Rent Restriction Ordinance, 2006 B. K. 
provided that a landlord may. apply for 
eviction “in the case of any building if 
he (landlord) requires it for. re-erecfion 
of that building or for its replacement 
by, another building or for the erecfion 
efother building’. It also provided:that 
the Controller shall, if he is. satisfied 
that the claim of the. landlord is bona 
fide, make an. order directing the ‘tenant 
to put the landlord in possession of :the 
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building. ‘On the question of the con- 
struction of the provisions of -the Ordi- 
nance. this: Court observed that accord- 
ing to the. provisions it should be estab- 
lished that-.a claim of the landlord that 


_he required the building. for reconstruc- 


tion and re-erection, must be bona fide, 
that je io say, ‘thonest in the circumstan- 
ces. At pp. 629-630 (of SCR): (at p.502 
of ATR) of the report the relevant ob- 
ede run ue 


“The Controller has to be satisfied 
about the genuineness of the claim. To 
reach this conclusion, obviously the 
Controller must be satisfied about the 
reality of the claim made by the land- 
lord, and this can only be established 
by looking at all the surrounding cir- 
cumstances, such as the condition, of 
the building, its situation, the possibility 
of its being put to a more profitable 
use after construction, the means of the 
landlord and so on. It is not enough 


that the landlord comes forward and 
says that he entertains a particular in- 
tention, however, strongly, said ` to be ` 
entertained by him......... ‘The very pur- 
pose of the Rent Restriction Acts would 
be defeated, if the landlords were to 
come forward and to get tenants turn- 
ed out, on the bare plea that they want 
to reconstruct ‘the houses, without first 
establishing that the -plea is bona fide 
with regard to all the circumstances, 
viz., that the houses need reconstruction 
or that they have the means to recon- 
struct ‘them, ete” (Emphasis supplied). 





tt is ‘eae that Im the: last sentence of 
the above observations this Court has 
used the disjunctive ‘or’ when referring 
to the condition of the building and the 
means. of the landlord to reconstruct the 
houses but that does not mean that this 
‘Court wanted to suggest that if the land- 
lord established’ that he had means to 
reconstruct ‘the houses the existing state 
of the building becomes irrelevant, This 
is clear from the fact ‘that this Court 
bas emphasized at two places in the 
above observations that the- Jandlord’s 
plea of bona fide claim is required to 
be established by having regard to ‘all 
the surrounding circumstances’. The ob- 
servations quoted .above clearly sug- 


gest that. amongst the several circum- 
stances ‘which would go to establish the 
bona fide requirement of the landlord 
the existing condition 
and its situation. play an important part. 


` -of the building 
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Incidentally, it may be stated that there 
was no provision entitling the evicted 
tenant to get reinducted in the recon- 
structed building in the concerned Ordi- 


mance. In Mohsin Bhai’s case (1964-2 
Mad LJ 147) (supra) Mr. Justice M. 
Anantanarayanan of the Madras High 


Court has taken the view that in order 
to decide the bona fides of the landlord 
in an application under S. 14 (1) (b) of 
the Act, the Courts have to apply se- 
veral criteria and judge upon the tota- 
lity of the facts and that even though 
a building may be old still its present 
condition may be such as to involve no 
danger whatsoever of any breaking up 
BO as to necessitate a decision by the 
landlord that it is in his interest to de- 
molish it immediately; the condition of 
the building and extent to which it 
could stand without immediate demoli- 
tion and reconstruction in future are 
all relevant considerations in assessing 
the bona fides of the: landlord. His ob- 
servations, which meet with our ap- 
proval, have been put: in negative lan- 
guage, This is what he has observed: 
“What the section really requires is 
that the landlord must satisfy the Court 
that the building was bona fide requir- 
ed by him, for the immediate purpose 
of demolition. I am totally unable to 
see how the present state of the build- 
ing, and the extent to which it could 
stand without immediate demolition and 


reconstruction, in the future, are not 
relevant considerations in assessing the 
bona fides of the landlord.” | 

9. The decisions on which reliance 


was placed by counsel for the respond- 
ents, in our view, do not gotothe ex- 
tent of saying that the existing condi- 
tion of the building is a totally irrele- 
vant factor: In Panchamal Narayan She- 
noy’s case (AIR 1971 SC 942) (supra), a 
case arising under S. 21 (1) (j) of the 
Mysore Rent Control Act, an extreme 
contention was urged on behalf of the 
tenant that unless the landlord was able 
to establish that the condition of, the 
building was such that it immediately 
required demolition and reconstruction 
no tenant could be ordered to be evict- 
ed under the provision, in other words, 
_ the contention was that the words ‘rea- 
sonably and bona fide required by the 
landlord’ occurring in cl. (j) of S. 21 (1) 
of that Act must be_interpreted to have 
reference to the condition. of the build- 
ing, the demolition of which was sought 
to be made, and that those words had 
no reference to any intention enter- 
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tained by the landlord. Such an extreme 
contention was negatived by this Court. 
And this Court went on to observe: 


“no doubt, whether the landlord’s re- 
quirement is reasonable and bona fide 
has to be judged in the light of the 
surrounding circumstances, which will 
include his means for reconstruction of 
the building, and other steps taken by 
him in that regard”, It is true that this 
Court also observed as follows: 


“In our opinion, it is not necessary 
that the landlord should go further and 
establish under this clause that the 
Condition of the building is such that it 
requires immediate demolition.” 


This observation, in our view, was made 
by this Court because of two aspects 
which emerged from the two other spe- 
cific provisions contained in the Mysore 
Act, First, that in cl. (k) of S. 21 (1) 
another. ground of eviction had been 
provided to a landlord to obtain evic- 
tion of his tenant, namely, that the con- 
dition of the property was such as re- 
quired immediate -demolition and second- 
ly, that under S. 27 of the Act the ten- 
ant had been given the right to occupy 
the new building on its reconstruction 
provided he satisfied the provisions 
contained in that section, In other words, 
it was in light of the such scheme of 
the Act, which contained cl. (k) of Sec- 
tion 21 (1) and S. 27 that this Court 
made that particular observation. That 
particular observation on which strong. 
reliance was placed by counsel for the 
respondent will have to be read-in the 
context of scheme of the Mysore Rent 
Control’ Act Counsel for the respondent 
attempted to argue that purely on ques- 
tion of construction the identical words 
occurring in the two Acts should re- 
ceive the same construction and it must 
be held that under S. 14 (1) (b) of the 
Act it is not necessary for the landlord 
to establish that the building is such 
that it requires immediate demolition. 
It is not possible to accept this conten- 
tion for the simple reason that. though 
the words employed in two enactments 
may be the same or identical their con~ 
struction may not be the same and 
would vary ‘depending upon other cog~ 
nate provisions of and the scheme of 
each enactment, , 


10. The next decision relied upon by 
counsel for the respondents is S. M. 
Gopalakrishna Chetty’s case (AIR 1975 
SC 1750) (supra), the ratio of which is 
clearly different and does not touch the 
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issue arising before us in these appeals. 
The question which arose for determ:- 
nation in that case was whether a lanc- 
lord who hada life-interest in the prc- 
perty in question could seek eviction ef 
his tenant for bona fide requirement ef 
demolition and reconstruction and ths 
Court took the view that the definitim 
of the word ‘landlord’ under S. 2 (5) 
was wide enough to include the appel- 
lant who had a  life-interest in tke 
premises. Counsel, however, relied up- 
on the general observation made by this 
Court in that case to the effect ‘A land- 
lord has every right to demolish has 
property in order to build the new 
structure on the site with a. view Oo 
imporve his business or to get better 
return on his investment, Such a step 
per se cannot be characterised as mala 
fide on the part of the landlord. In the 
first place these observations were made 
in the context of the contention that 
was strongly urged before the Court 
that a person (landlord) having merely 
a life interest’ could not be allowed to 
demolish -the property in order to re- 
construct it as that action would per se 
be not bona fide for the purposes of 
Section 14 (1) (b) It was while 
rejecting this contention that -the 
aforesaid observation was made by Lis 
Court. Secondly, all that the szid 
observation indicates is that in the view 
of this Court if a landlord were to e: 
ercise his right to demolish his pro- 
perty in order to build a new structtre 
at the site with a view to improve is 
business or to get better return on jis 
investment such a step per se could 
not be regarded as mala fide on the part 
of the landlord, This has nothing to do 
with the question whether while deter- 
mining the bona fide requirement of 
the landlord under S. 14 (1) (b) of the 
Act, the condition of the building is 
or is not a relevant factor. The Madzas 


-decision in Mahboob Badsha’s_ cas@ 
(1965-2 Mad LJ 209) (supra) mer2ly 
takes the view that the age and be 


dilapidated condition of the building is 
not a sine qua non for eviction under 
S. 14 (1) (b) of the Act. That is far from 
saying that it is a totally irrelevant 


factor. In fact, in that case the rele- 
vancy of this factor has in one sense 
been accepted for, the Court has ob: 


served that a decrepit building may zall 


for immediate demolition and- wkh- 
out anything more the landlord could 
be said to have satisfied the condi- 


tion of his bona fide requiring the 
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building: for immediate demolition. 
But according to the Court the terms 
of Section 14 (1) (b) are wide 
enough to cover cases where land- 
lord bona fide requires a building for 
the expansion of his own business or for 
legitimate purpose..In Davaid v. Daniel 


(1967-1 Mad LJ 110) (supra) also the 
Division Bench of the Madras High 
Court has proceeded on the basis that 


under S. 14 (1) (b) of the Act bona fide 
desire or intention on the part of the 
landlord was essential and that it was 
not essential requirement of the provi-. 
sion that the building should be old 
and decrepit. But it is the alternative 
contention of the counsel for the appel- - 

lant which we have accepted, namely ` 
that the age and decrepit condition of 
the building is a relevant factor amongst 
several others which will have to be 
considered while adjudicating upon the 
bona fide requirement of the landlord 
under that provision and might receive 
greater emphasis in a case where the 
enactment, as is the case here, contains 
no provision for reinducting the evict- 
ed tenant into the new building than 
where the concerned’ enactment has 
such a provision. | 


LL Having regard to the above dis- 
cussion, on the construction of Sec- 
tion 14 (1) (b) of the Act, particularly 
in the light of its scheme, we are clear- 
ly of the view that the existing condi- 
tion of the building far from being 
totally irrelevant is a vital factor which 
will have to be considered while pto- 
nouncing upon the bona fide require- 
ment of the landlord undér that provi- 
sion which has to be done by having 
regad to “all the circumstances” and 
since in the instant case all the Courts 
have totally ignored this vital factor 
we feel that their conclusion on the 
question of bona fide requirement of the 
landlord deserves to: be set aside. We 
accordingly set aside the said conclusion 
of the Courts below and remand the 
matter back to the Rent Controller to 
dispose of the landlord’s application in 
light of our judgment. 


12. In Civil Appeal No. 1301 of 1978 
and Civil Appeal No. 1381 of 1978 
which are by two tenants against the 
same landlord an attempt was made by 
counsel appearing. for the respondent- 
landlord to show that the tenants in 
their written statements had made an 
admission that the building which was 
sought to be demolished was not merely 
old but ina dilapidated condition. After 
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going through the written statements of 
the tenants in these appeals we are not 
satisfied that any such clear: admission 
has been made by the tenants in their 
written statements. Further, in these 
matters also the Rent Controller, the 
Appellate Authority, as well as the 
High Court proceeded on the footing 
that even if it were assumed that the 
building was nct old nor dilapidated 
even then the landlord was entitled to 
an order of eviction as his honest in- 
tention to demolish the building and to 
‘reconstruct the same was backed by 
sufficient funds and the steps which he 
took by applying for sanction of plan 
' for demolition and reconstruction and 
therefore, the applications of the land- 
lord will have to go back to the Rent 
Controller and we accordingly set aside 
the orders of the High Court and re- 
mand the applications to the Rent Con- 
troller for disposal according to law in 
the light of our judgment. 
13. There will be no order as to 
costs in all these appeals. 
Writ Petition No. 4428 of 1978 
14. In view of our judgment in Civil 
Appeals Nos. 2087-2088, 1301 and 1381 
of 1978 the writ petition is allowed to 
be withdrawn since the same is not 
pressed, ' 
Order accordingly. 
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Harijan Megha Jesha, Appellant v. 
State of Gujarat, Respondent, . . 


AIR 


Criminal Appeal No, 135 of 1973, 
D/- 7-3-1979. 
Criminal P. C. (2 of 1974), Ss. 378 


and 354 — Appeal against acquittal — 
Appreciation of evidence — View taken 
by lower court not perverse but borne 
out by evidence on record and reason- 
ably possible — High Court ought not 
reverse order of acquittal by taking 
different view- of- evidence. Decision of 
Gujarat High Court, Reversed. , 
(Para 2) 
= (B) Criminal P. C. (2 of 1974), Ss. 313 

and 378 — Circumstance against accus- 
ed not put to him in his statement 
under Section 313 — Prosecution can- 
not be permitted to rely on that 
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circumstance in order to convict him 
particularly after his acquittal be trial 


Court. (Para 2) 
FAZAL ALI, Ju— In this appeal 
under Section 2 (a) of the Supreme 


Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act the appellant has 
been convicted under Section 302 and 
sentenced to imprisonment for life. The 


appellant owas tried by the learned 
Sessions Judge who acquitted the ac- 
cused of the charges framed against 


him. The State then filed an appeal 
before the High Court against the order 
of acquittal which was successful and 
the High Court reversed the order of 
acquittal and convicted the appellant 
as indicated above. A re’sume’ of the 
prosecution case has been given in the 
judgment of the High Court and it is 
not necessary for us to repeat the 
same over again. 


2. The entire conviction of the ap- 
pellant is founded on the testimony of 
witness P. W. 1 Megha. The trial Court 
after considering the evidence of this 
witness completely disbelieved him and 
expressed doubts regarding his pre- 
sence at the spot mainly on the fol» 
lowing grounds:— | 

1. that while the witness definitely 
stated that R. 1 had -struck a stick 
injury on the head of the deceased, yet 
from the medical evidence, it appears 
that there was no such injury at all; 


2. that according to the evidence of 
P. W. 1, Megha he caught hold of ac- 
cused No, 1 while he was holding 
utensils yet we do mot know what 
happened to utensils which were nei- 
ther seized nor a seizure list of the 
same was prepared at the spot. 

3. that while the witness P. W. I 
‘was catching hold of accused No. 1, 
the appellant if he wanted to assault 
the deceased, should have first got 
him released from the grip of P. W. 1 
which he had mot done, 

In view of these serious infirmities the 
Trial Court refused to act on the soli- 
tary evidence of this witness. When the 
matter camp up before the High Court, 
the High Court thought that none of 
the reasons given by the Sessions 
Judge were relevant but were easily 
explainable. The High Court observed. 
that as the stick blow was given to 
the deceased from behind, the witness 
might not have been. able to see the 
exact spot which was hit by the stick 
and that explained why he mentioned 
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that stiek hit the deceased on the head. 
While this view is plausible, it e 
equally possible that as the witness 
was not present at the time of occur- 
rence, therefore he committed. a grave 
mistake in describing the. nature of tke 
injury caused to the deceased, 
not be said, in the circumstances, thet 
the view taken by the Sessions Judge 
was perverse and not at all borne ot 
by the evidence on the record. Sim- 
larly, the other two reasons given ky 


the Sessions Judge could not be brusk- 


ed aside as being totally irrelevant. We 
have carefully perused the evidence 
of P, W. 1 and we feel that it will be 
wholly unsafe to act on the solitary 
testimony as it does not appear to be 
free from blemish or - infirmity.. Mz. 
Shah appearing for the State vehe~ 
mently relied on certain circumstances 
to corroborate the evidence of P. W.1. 
the first place, he stated that œ 
the personal search of the appellant, a 
chadi was found which was blood’ staim- 
ed and according to the report of the 
serologist, it-contained human blood. 
Unfortunately, ` however,- as this ciz- 
cumstance was not put to the accused 
in bis statement umder Section 3, 


the prosecution cannot be permitted -o 


rely on this statement in order <0 
convict -the appellant particularly after 
he had been acquitted by the "Trëal 
Court. It was then contended that 
P. W. 1 had immediately narrated the 
occurrence to the Mamlatdar who hed 
arrived at the scene of the occurrence. 
He relied on the diary Ex. 22. So far 
as diary Ext. 22-is concerned, that 
does not appear to have been proved 
according to law. Although Mamlatdar 
was examined as a witmess he was 
never asked to identify P. W. 1 as the 
very person who had narrated the œ- 
currence to him when he visited the 


spot but in his statement named’ Mava 


Lakhe as the person who narrated. the 
incident to him, On the other hamd 
in the F. I.-R. lodged by P. W. 1 him- 
self, it is . clearly mentioned that whan 
the Mamlatdar-came to the village, it 
was ome Maganbhai which according to 
the counsel for the State should Je 
Khetan Bhai who narrated the story 
to the Mamlatdar. Thus -it 
that three inconsistent pleas have been 
taken by- the prosecution on such a 
vital matter. This, therefore, knocks 
the ‘bottom out of. the case of the pro~ 
secution on this point and shows that 
if anybody narrated the story to the 


It car- 


. declaration was clearly 


appeers. 
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Mamlatdar, it was ooi P. W. LU at all 
Having: regard to these circumstances 
the testimony of P. W. 1 is not Tree 
from doubt. We feel that this was 
not a case in which the High Court 
ought to: have reversed the order of 
acquittal passed by the Sessions Judge.. 
Even assuming that the view taken. by 
the High ‘Court is correct, the circum- 
stances clearly’ disclose that the view. 
taken by the learmed Sessions Judge 
was also reasonably possible, Once this 
isso, there can beno question of revers- 
ing the order of acquittal. For these 
reasons, this appeal is allowed the 
judgment of the High Court is set 
aside and the appellant is acquitted of 
the charges framed against him, `- 


Appeal allowed. 
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(From: Gujarat) 


S. MURTAZA FAZAL ALI AND A. D. 
KOSHAL, JJ. 
Aher Rama Gova and others, Appel- 
lants. v. State of Gujarat, Respondent. 


Criminal 1, Appeal No, 135 of 1972, D/- 
9-3-1979, 


(A) Evidence Act (1 of 1872), Ss. 32, 
65 (c) — Proof of dying declaration — 
Secondary evidence — Original dying 
lost and not 
available — Prosecution is entitled to 
give secondary evidence, (Para 2) 


(B) Constitution of India, Art. 136 — 
Appeal by special leave — Interference 
by Supreme Court — Three -accused 
convicted under Ss. 326/149 and sen- 
tenced to five years’ R.I. — Occurrence, 
ten years ago — Accused, all along on 
bail —- Sentence, in. the ends of justice, 
modified by awarding compensation 
from each of the accused to the widow 
of deceased victim, S (Para 3) 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
of the Gujarat High Court convicting 
the three appellants Uka Gova, Rama 
Gova and Rama Sid: under S, 326/149 
to five years’ rigorous imprisonment. 


2. As many as: eleven accused were 
tried by the- trial. Court but ail of them. 
were acquitted on the finding that the 
prosecution case was not proved. 
State, thereupon filed. an appeal to the 
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High Court which after reviewing the 
evidence came to the conclusion that the 
case against the appellants was fool- 
proof. The central evidence against the 
accused consists of the testimony of the 
eye-witness P.W. 1 Bai Mini, widow of 
the deceased Kana Naran. This evidence 
is corroborated by three dying declara- 
tions said to have been made by the de- 
ceased. One of the dying declarations 
which is oral is contained in the F.LR. 
itself and the other two were made later 
on, one to the Magistrate amd another to 
a Police Officer. We have gone through 
the judgment of the High Court which 
has made a very cautious approach to 
this case and has held that in the cir- 
cumstance of this case the. High Court 
would rely on the evidence of P.W, 3 
only if it is corroborated by some other 
evidence. The High Court relied on Ex. 
77 which was recorded by a Taluka 
Magistrate, It is true that the original 
dying declaration was not produced be- 
fore the Court but from the evidence 
it is clear that the original was lost and 
was not available. The Magistrate him- 
self deposed on oath that he had given 
the original dying declaration to the 
Head Constable where the Head Con- 
stable had said that he had made a copy 
of the same and given it back to the 
Magistrate. At any rate, it was clearly 
proved that the original dying declara- 
tion was not available. In these circum- 
stances the prosecution was entitled to 
give secondary evidence which consisted 
of the statement of the Magistrate as 
also of the Head Constable who had made 
a copy from the original and testified 
that the copy was a correct one. Appear- 
ing in support of the appeal Mr. Mulle 
vehemently criticised the dying declara- 
tion on several grounds but the High 
Court has dealt with these grounds and 
after hearing Mr. Mulla we are satisfied 
that the finding of the High Court re- 
garding the veracity of the dying de- 
claration is correct and does not call for 
any interference. We are also satisfied 
that the view taken by the High Court 
in convicting the appellants is fully 
borne out by the evidence om the re- 
cord and does not need to be set aside 
by us. 


3. Lastly, it was urged by Mr. Mulla 
that the ends of justice do not require 
that the appellants should be sent back 
to jail for an occurrence which bas 
taken -place ten years ago and after they 
had been on bail for a pretty long time. 
Having regard to the peculiar circum- 


(Pr. 1} State of U. P. v. Nagu (Fazal Ali J.) 


ting respondents set aside, 
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stances of this case, we feel that it will 
not be conducive in the interests of jus- 
tice to send the appellants back to jail 
and the ends of justice would be fully 
met if P.W. 3 Mini Bai the widow of 
Kana Naran is sufficiently compensated. 
For these reasons therefore, we would, 
while- upholding the conviction of the 
appellants reduce the sentence to the 
period already served. In lieu of the 
sentence. remitted we shall impose a fine 
of Rs. 3,000°on each of the appellants, 


in default one year’s rigorous imprison- 


ment. 


4. Out of the fine, if realised, the 
entire amount should be paid to P.W. 3 
Bai Mini. Six months’ time is allowed to 
the accused to pay the fine. The appel- 
lants will be discharged from the bail 
bonds after the fine has been paid. The 
appeal is dismissed with the aforesaid 
modifications in the sentence, 


Appeal dismissed, ; 
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(From: Allahabad). 
S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ. 


State of U. P., Appellant v. Nagu and 
others, Respondents. 


Criminal Appeal No. 217 of 1978, Di 
2-3-1979. 


Evidence Act (1 of 1872), S. 3 — Cre- 
dibility of witnesses — Murder case — 
High Court disbelieving informant mere- 
ly because some of the witnesses not 
known to him were not mentioned in 
F.I.R. and ignoring evidence of one of 
the witnesses mentioned: in F.LR, and 
who had proved occurrence as an eye= 
witness —- Order of High Court acquit- 
Order of 
Allahabad High Court Reversed. (Para 1) 


FAZAL ALI, J.:.— In this appeal by 
special leave, the respondemts 1 and 2 
along with other accused were charged 
under S. 302/149 and were convicted by 
the learned Sessions Judge. Thereafter 
the- accused filed an appeal to the High ` 
Court of Allahabad which acquitted’ re- 
spondents Nagu and Rameshwar Pra- 
sad and upheld the conviction of others. 
The State came up to this Court by spe< | 
cial leave to appeal which was granted 
and hence this appeal before us. Mr. 


DW/EW/B878/79/RSK. 
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Uniyal appearing for the State of. U. P: 
has raised only two points in this case. 
He has submitted that the judgment of 
the High Court, sofar asthe acquittal of 
Nagu and Rameshwar Prasad is con- 
cerned, is extremely cryptic and it has 
not given any good reason for acquitting 
them. A detailed narrative of the occur- 
rence has been given in the judgmeat 
of the Sessions Judge and the High 
Court and it is not necessary for us to 
repeat the same over again. The central 
evidence against the respondents pari- 
cularly respondents Nos. 1 amd 2 coa- 
sists of P.Ws. 1, 13 and 15. The High 
Court has disbelieved the prosecution 
case so far as respondents were concern~ 
ed on the ground that names of sone 
witnesses were mot mentioned in Ce 
F.LR. although they were known to 
P.W. 2, Chhannu Singh, the informant. 
Another reason given by the High Court 
was that ‘there was an earlier dispute as 
‘ a result of which a complaint was filed 
but the name of the respondent Rame- 
shwar Prasad was not mentioned there- 
in, That dispute has nothing to do with 
the present occurrence. Thus the fect 
that the name of the respondent was 
not mentioned in that application kas 
absolutely no relevance to the facts of 
the present case. The High Court, how- 
ever, believed the evidence of Channu 
Singh, P.W. 1 and upheld the conviction 
of Surender Bahadur on that evidence. 
So far as the respondents are concerned, 
some of the eye~witnesses were rot 
known to him and their mames were 
not supplied to the eye-witnesses as ad- 
mitted by him, by the investigating offi- 
cer. Assuming that it was so, the eri- 
dence of those witnesses could be d:s- 
carded but that would not discredit the 
evidence of Channu Singh whose ewj- 
dence the High Court itself believed 
with respect to other accused. Moreover, 
| the High Court completely overlook=d 
the fact that apart from responderts 
Nos. 1 and 2, the name of DW 1 Chanau 
Singh was also mentioned in the F.LR. 
and this witness was fully known to 
the informant. This witness clearly proves 
the entire occurrence and the participa- 
tion of the respondents in the occur- 
rence. In the circumstances, therefore, 
there was absolutely no reason why the 
High Court should have disbeliev2d 
P.W. 1, Channu Singh and P.W. 15 
Baboo Singh who have fully proved tne 
occurrence. Mr. Promod Swarup, in spe 
of his best. efforts to support the judz- 
-ment of the High Court, has mot been 
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able to convince us. This is not a case 
where the High Court has reversed the 
order of acquittal passed by the Ses- 
sions Judge after giving sufficient rea- 
sons. Nor is it a case where another view 
is reasonably possible on the evidence. 
Im the first place, the High Court has 
committed an error of law in. disbeliev- 
ing Channu Singh so far as respondents 
are concerned merely because some of 
the witnesses were not mentioned in the 
FIR. who were not known to Channu 
Singh, Secondly, the High Court has 
completely ignored the evidence of P.W. 
15 who was mentioned in the F.I.R. and 
who has proved the occurrence as an 
eye-witness. In view of these circum- 
stances, therefore, we are satisfied that 
the judgment of the High Court was 
manifestly wrong and.cannot be sustain- 
ed. For these reasons, therefore, the ap- 
peal is allowed and the order of the 
High Court acquitting- the respondents 


‘Nagu and Rameshwar Prasad, is set 


aside and the said respondents are con- 
victed under S. 302/149 and sentenced to 
imprisonment for life. So far as respon- 
dent Rameshwar Prasad is concerned, he 
is on bail. His bail will be cancelled. He 
shall now surrender and serve out the 
remaining period of his sentence. 


Order accordingly. 





AIR 1979 SUPREME COURT 1569 
= 1979 Cri. L. J. 1083 


(rom: Bombay) 
S. MURTAZA FAZAL ALI AND 


A. D. KOSHAL, JJ. 


Sitaram Laxminarayan Agarwal and 
another, Appellants v. State of Maha- 
rashtra and another, Respondents. 


Criminal Appeals Nos, 330 and 331 
of 1975, D/- 15-2-1979, 


(A) Prevention of Food Adulteration 
Act (37 of 1954), S. 16 (1) (a) — Bene- 
fit of doubt — Til oil adulteration — Oil 
purchased on certain date — After four 
five days Food Inspector taking sample 
from purchaser — Between date of 
purchase and of sample, oil had chang- 
ed number of hands — No evidence to 
show that possibility of tampering with 
oil had been excluded or oil was kept 
at place only accessible to purchaser 
— Held, it was unsafe to record con- 
viction. Decision of Bombay H. C. re- 
versed, (Para 4) 
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(B) Prevention of Food Adulteration 
Act (37 of 1954), S. 20 — Authority to 
file complaint given to Food Inspector 
by Resolution of Municipal Council — 
Resolution amended specifying ‘for the 
cases arising from the date - 16-11-1971’ 
— Resolution held did not mean that 
complaint could be filed only with re- 
spect te offences committed on or after 
16-11-1871 but meant that specified 
date merely referred to date when Food 
Inspector decided to file complaint, 

(Para 5) 


(C) Probation of Offenders Act (20 of 
1958), S. 6 — Accused found guilty 
under S. 16 (1) (a) of Prevention of 
Food Adulteration Act, 1954 — Accused 
below twenty-one years of age — Ac- 
cused accidentally present at his father’s 
shop when adulterated article was sold 
by him — Accused released on execut- 
ing personal bond of good behaviour. 
(Prevention 
(37 of 1954), S. 16 (1) (a). 


Sitaram v. State 


(Para 6) 


FAZAL ALI, J:— These two appeals 
by Special Leave are directed against 
acommon judgment of the Bombay 
High Court by which the conviction of 
the appellants under Section 16 (1) (a) 
under the Prevention of Food Adultera- 
tion Act was upheld in two separate 
eases. In case No, 837/1972, the sen- 
tence was two years whereas in casé 
No. 830/1972, the sentence was one year. 
Both the sentences were directed to run 
concurrently. 


2. A detailed narrative of the prose- 
cution case has been set out in the 
judgment of the High Court and it is 
not necessary for us to repeat the same 
all over again. But briefly, the alle- 
gation of the prosecution was’ that 
P. W. 2 Ganeshrao Pamdurangrao 
Mukhodkar, a lawyer had purchased 
among others articles, ten kilograms of 
groundnut oil from the shop of the 
two appellants known as Balaji Kirana 


Stores. The purchase was made on 
1-10-1970. The oil purchased from the 
appellants was used for cooking food 


in connection with a feast given to Mr. 
Justice Deshpande of the Bombay High 
Court. Soon after the feast was over 
some of the guests developed stomach 
trouble and started vomiting. This led 
to the suspicion that there was some- 
thing wrong with the oil in which the 
food was cooked. This feast was held 
on 4-11-1970. On 5-11-1970, P. W. 2 
filed a complaint before the Chief Offi- 


of Maharashtra {Fazal Ali J.) 


of Food Adulteration Act ` 
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cer, Nandam Municipal Council and 
on receipt of the report, the Municipal 
Council directed Madhukar Marotirao 
Rode, the Food Inspector to make an en- 
quiry into the matter. The Food Inspector 
contacted P. W. 2 and thereafter took 
the sample of the remaining oil which 
was lying with P. W. 2 and after com- 
plying with the necessary formalities, 
sent the same -to Public Analyst. The 
Food Inspector then proceeded to the 
shop, demanded a sample of the oil 
sold by the appellants to P. W. 2. As 
that oil was not available, the appel- 
lant sold a sample from another oil 


which was known as Til Oi], The Food 
Inspector after preparing the usual 
samples, sent that sample. also for 


chemical analysis to the Public Analyst. 


3. In case No. 830/1972 which relat- 
ed to the Til Oil, taken from the shop 
of the appellants, the report of the 
Analyst was that the oil contained arga- 
mone oil which was doubtless a poiso- 
nous substance. In the other case i e. 
837 of 1972, the sample was taken from 
the house of P. W. 2. The report of the 
Analyst was that it contained 50% of 
mineral oil. Thus both the samples were 
found to be adulterated and, accord- 
ingly two separate complaints were fil- 
ed by the Food Inspector against the 
appellants. Due to certain formalities 
and infirmities, the two complaints were 
withdrawn and later on again filed after 
sometime. The appellants were tried 
under various provisions of the Pre- 
vention of Food Adulteration Act and 
convicted and sentenced as indicated 
above, The Magistrate as also the Ses~ 
sions Judge upheld the conviction of 
the appellants. The appellants then un- 
successfully filed revision petitions be- 
fore the High Court. The revisions 
having been dismissed, the appellants 
have come to this court by special leave. 


4, Appearing in support of the ap- 
peal, Mr. Bhasme learned counsel for 
the appellants has raised three points 


before us. In the first place, it was 
submitted that so far as the sample 
taken from the house of the Lawyer 


P. W. 2 is concerned no conviction can 
be recorded against the appellants be- 
cause the prosecution has not at all 
excluded the possibility of the ol taken 
by the Food Inspector, having been 
tampered with between the time when 
it was purchased from the appellant on 
1-10-1970 to the time when the sample 
was taken by the Food Inspector on 
5-10-1970, In our opinion, this conten- 
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tion is well founded and must prevzil. 
From the evidence led by the ‘prosect- 
tion, it is manifestly: clear that between 
1-10-1970 to 5~-10-1970,. the tin of. dil 
purchased by P.. W. 23 bad changed 
number of hands, First’ it was taken 
by P. W. 2 to his: house and kept in 
his store room. Then it was transfer- 
red to the cook for the purpose of cook- 
ing the food at the Dharamshala.. There- 
after it was brought back to the hovse 
of the appellant and kept there until 
the sample was taken by the Food 
Inspector. Neither P. W. 2, nor any 
witness has even given any indication 
that the possibility of tampering with 
this oil during this period has bean 
completely excluded or that the "eil 
was kept at a place which was mot 
accessible to anybody but P. W. 2. For 
these reasons, thereforé, we find it 
extremely unsafe to convict the appel- 
lants in case No. 837/1972 under Sez- 
tion 16 (1) (a) of the Prevention of Food 
Adulteration Act. Thus, Criminal Appeal 
No, 330/1975 is allowed and the appe- 
lants are acquitted of the charges frara- 
ed against them. i 

5. As regards Criminal Appeal N3. 
331/1975 which arises out of case 
No 830 of 1972, we do not find ‘ary 
merit in this appeal. Mr. Bhasme suk- 
mitted that the’ prosecution was, ‘en- 
titled to fail because the complaint ` fi- 
ed be the’ Food Inspector was invalid 
as the conditions mentioned ‘in Secticn 
20 of~the Food Adulteration Act had 
Dot been complied with. Section 20° ‘of 
the Food ‘Adulteration Act runs thus:— 


“No prosecution for an offence under 
this. Act shall be instituted except by, 
or with the. written consent of the 
Central Government or the State Gov- 
ernment or a local authority or a per- 
son authorised in this behalf, by gene 
ral or special order, by the Centrel 
Government or the State Scone 
or a local authority.” 


It was argued that the authority wit’ 
which the Food Inspector was .armed 
while taking sample from the appel- 
lants’ shop, was invalid and. contrar? 
to the resolution passed by the Muni- 
cipal Council. It would be seen tha: 
amongst the various authorities whe 
had been empowered to grant autho- 
rity to the Food Inspector under this 
Section, is a local authority which in 
this case was Municipal Council, Reli- 
ance owas placed on resolution of 
the Municipal Council which runs 
thus:—. 
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“After full consideration on the sub- 
ject-matter noted above and in accor- 
dance: with the recommendations of the 
Standing -Committee made in the Re- 
solution bearing No, 117. dated 16-il- 
1971, in -exercise of (he provisions ` of 
Section : 20, sub-section (1), the General 
Body of the Nanded Municipal Council 
unanimously empowers the below men- 
tioned Health Inspectors (who have 
been appointed as Food Inspectors) to 
prosecute in a Court of Law those who 


violate the provisions of the Preven- 
tion of Food Adulteration Act 
of 1954 and the Rules framed there- 


under by the Central Govermment and 
the State of Maharashtra, Likewise, the 
General- Body of the Nanded Municipal 
Council also unanimously resolves that 
before prosecuting in a Court of Law, 
the Health Inspectors concerned, should 
in matter, obtain previous permission 
from the Chief Officer of the Nanded 
Municipal Council and | should file cases 
in Court.”. 

It was- argued that if this resolution 
was to stand- unchanged, then there 
would be no infirmity in the complaint. 
But it was however submitted that this 
resolution: ‘was later on amended and 
certain amendments. were incorporated 
into it and the complaint filed by the 
Food Inspector was -contrary to the 
amendments.. so made,. The amended 
resolution: appears at page 204 of. the 
paper book and runs...thus:— 


“For the cases (arising) from this day, 
the date 16-11-1971 were there. Hence 
a. proposal should also be made for 
amending the said resolution being 
No. 67 dated 27-12-1971.. The’ same 
condition ` exists even ‘today.. Hence 
this amendment should be made. Like- 
wise, point of order or a Ruling 
given.. C O,: — It will be got amended.: 


Chairman:— Mistakes will be rectified 
at ane, Stage, The minutes of the pre- 
vious . meeting are confirmed unani- 
mously,” 


Actually ‘this is not an amended resolu- 
tion but .record of the proceedings of 
the General Body meeting of the Coun- 
cil which has accepted certain propo- 
sals made by the Standing Com- 

mittee, Reliance was placed by the 
Learned Counsel for the Appellant on 
the words: “For the cases (arising) 
from this day, the date 16-11-1971”. It 
was contended that having regard ` to 
the date mentioned in the amended re- 


solution, the ‘original resolution must be 
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deemed to.be applicable to such com- 
plaints as were filed on or after 16-11- 
1971. In the instant case, it was argued 
that the offence. was committed long 
before 16-11-1971. The authority given 


Sitaram v. State 


to the Food Inspector did not cover 
the present case and, therefore, the 
prosecution launched against the ap- 


pellants was completely without juris- 
diction. We have carefully considered 
the resolutions as also the words quot- 
ed above, particularly the date, i e 
16-11-1971, and we are unable to agree 
with the contention of the learned 
counsel that these words relate to the 
date of the commission of the offence. 
In the first place it is obvious that a 
complaint would be filed not on the 
date when the offence is committed but 
after the Food Inspector is satisfied 
that an offence has, in fact, been com- 


mitted. In other words, even though 


the adulteration might have taken place 
earlier, the Food Inspector takes the 
sample completes all the necessary 
formalities sends it to the Public Ana- 
lyst, and gets the report of the Public 
Analyst, He is not in a position to de- 
cide whether or mot any prosecution 
should be launched unless he receives 
the report of the Public Analyst. Even 
if the report of the Public Analyst 
shows that there was some adultera- 
tion, but if the adulteration was of 
trivial or marginal nature, the Foot 
Inspector may choose not to file amy 
complaint, The Municipal Council has 
not given, a blanket authority to the 
Food Inspector to file complaint in all 
cases. Therefore, the date 16-11-1971 
merely refers to the date when the 
Food Inspector decided to file a com- 
plaint regarding the case which is the 
subject matter of the same. If a dif- 
ferent view of the interpretation of 
these resolutions is taken, it will lead 
toabsurd results and will also defeat 
the very purpose of Section 20. Mr. 
Bhasme relied on a decision of the 
Bombay High Court where the Court 
had taken the view that the words cor- 
tained in the amended resolution would 
indicate that the complaint could ke 
filed only with respect to the offences 
committed on or after 16-11-1971. With 
due respect to the learned Judge, tke 
interpretation put by the Bombay High 
Court on these resolutions is directly 
against the plain language employed in 
the resolution and runs counter to the 
very object and spirit of the same. 
Municipal Council was. fully aware.. of 
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the fact that the question of setting 
the machinery of law in motion by fil- 
ing a complaint would arise only after 
the report of the Public Analyst that 
the offence of adulteration has been 
committed, Indeed, if the intention of 
the amended resolution was to autho- 
rise the Food Inspector to lodge com- 
plaint not after the case was complete 
but the moment the adulteration was 


detected, the Council would have said 
so expressly in the resolution. In 
these circumstances, therefore, we are 
unable to agree with the view of the 


Bombay High Court which according 
to us was not correctly decided. In this 
view of the matter, the argument of 
Mr. Bhasme is overruled. 


6. Lastly, it was submitted that so 
far as the appellant No. 2 is concerned, 
he appears to be of 19 years of age. 
This was a fit case in which he should 
be dealt with under the Probation of 
Offenders Act. There are, however, 
some redeeming features which per- 
suade us to apply the provisions of 
Probation of Offenders Act in this parti- 
cular case. Apart from the young age 
of the appellant No. 2 Papalal, it ap- 
pears that he merely happened to be 
present in the shop accidentally as his 
father had gone to some other place 
and he sold the articles to P. W. 2. The 
main person who was in charge of the 
business was the first appellant. Second- 
ly, having regard to the young age of 
Papalal, if we send him back to jail, 
he is likely to become hardened cri- 
minal, and the present policy of peno- 
logy is to reform criminals rather tha 
punish them. For these reasons, there- 
fore, we would suspend the sentence 
of Papalal, ‘second appellant. While up- 
holding his conviction we would release 
him on executing a personal bond of 
Rs. 2000/- to maintain good behaviour 
for a period of two years failing which 
he will be called upon to serve the 
sentence imposed on him. As regards 









the first appellant, we do not see any 
reason to reduce the sentence, For 
these reasons, therefore, we dismiss 


Criminal Appeal No. 331 of 1975 with 
the modification made in the sentence 
of Papalal. 


Order accordingly, 
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1964), Ss. 82 (4) (as amended by Act of 
1971), 81, 1 (3), Proviso —- Exemption in 
favour of plantations — Not available 
in respect of lands converted into plan- 
tations subsequent to Ist April, 1964 
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(B) Kerala Land Reforms Act (1 of 
1964), Ss. 85 (5) and 72-K — Certificate 
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Land Tribunal — Taluk Board can ex- 
amine whether it is inaccurate on its 
face or has been obtained by collusion 
or fraud. 1976 Ker LT 716, Overruled. 
(Paras 25, 26, 27, 28) 
(C) Kerala Land Reforms Act (1 of 
1964), S. 84 (3) (as inserted by Act ‘17 
of 1972) and S. 82 (1) (as amended by 
Act 35 of 1969) — S. 84 (8) is retrospec- 
tive in operation — It invalidates volun- 
tary transfers with reference to reduc- 
ed ceiling area introduced in S. 82 (1) 
by amending Act of 1969, 
(Paras 35, 38) 
(D) Kerala Land Reforms Act (1 of 
1964), Ss. 82 (1) (c) and 2 (14) — Child 
in the womb on Ist Jan., 1970 is not a 
member of family for purpose of S. 82 
(1) (c). (Para 49) 
(ŒE) Kerala Land Reforms Act (1 of 
1964), Ss. 2 (5) and 101 — Constitution 
of India, Art, 136 — Finding as to whe- 
ther a site is a “commercial” site or not 
within S. 2 (5) — It is a finding of. fact 
on appraisal of factors stated in S, 101 
— Cannot be interfered with in appeal 
by special leave. (Para 51) 
(F) Kerala Land Reforms Act (1 of 
1964), S. 82 (1) — Unmarried daughters 
attaining majority before Ist Jan., 1970 
are not entitled to benefit of 6 acres 
under S. 82 (1) in absence of any share 
in BEZE under personal law. 
(Para 56) 


(G) Kerala Land Reforms Act (1 of 
1964), Ss. 85 (9) and 105A — Taluk 
Board can revise its order as to land 
of ‘additional 

Tahsildars 


far surrender-on receipt 
reports from Collector and 


_ that were lost sight of at the time of 


first determination of surplus land. 
(Para 58) 
(H) Kerala Land Reforms Act (1 of 
1964), S. 84 — Transfers after ist Jan., 
1970 have to be ignored even if they 


are of excepted variety under S. 84. ` 


(Para 65) 
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stated at the Bar ‘that no question re- 
lating to the validity of the Kerala 
Land Reforms. Act, 1963 (Act 1 of 1964); 
hereafter referred to as the’ Act, or any 
of its provisions, arises in these appeals 
by special leave. We have heard them 
together virtually as ` companion 
Deals at the instance of learned counsel 
for they arise out of several judgments 
of the High Court of Kerala in matters 
relating to the implementation of the 
provisions for the restriction on owner- 
` ship and possession of land in excess of 
the ceiling area and the disposal of ex- 
cess land, These are the subject-matter 
of Chapter II of the Act, as amended 
from time to time. It is not necessary 
to refer to the dates of ail the judg- 
ments of the High Court of Kerala, or 
to all the points of controversy there, 
as learned counsel have been able to 
channelise their arguments into three 
main points of controversy, which have 
been argued at length. It is true that 
all these points do not arise in all the 
cases before us, and some learned coun- 
sel have raised additional arguments in 
the peculiar facts and circumstances of 
their cases. It will therefore be conve- 
nient and proper to deal with the three 
main points first, and to take up the 
additional points for consideration with 
reference to the appeals in which. they 
have- been raised for our consideration. 
This, it is agreed, will be a proper and 
a fair course Zo adopt | for the. disposal 
of these appeals. It is also agreed by 
learned counsel that the other appeals 

in which such additional points, have 
aa been raised shall stand decided ac- 
cording to our decision on the three 
main points. 


2. In order to understand the con- 
troversy in its proper perspective, it 
may be mentioned that, as in the other 
States in the country, the Kerala State 
Legislature felt the necessity of making 
‘comprehensive’ land reforms in the 
State. The Kerala Agrarian Relations 
Act, 1960 (Act 4 of 1961) was accord- 
ingly passed, and received the assent of 
the President on January 21, 1961. Some 
of its provisions were brought into 
force with effect from February 15, 
£961. This Court struck down that Act 
as unconstitutional in its application to 
the ryotwari lands of Hosdrug and Ka- 
saragod 
Tenants and Kudikidappukars Protec- 
tion Act, 1962, was then passed for the 
temporary protection of tenants in these 
taluks. The State High Court declared 
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taluks. The Kerala Ryotwari 
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it null ‘and -void in its application to 
the ryotwari lands of the Malabar area 
and most of the lands of Travancore 
area. So the Kerala Tenants and Kudi- 
kidappukars Protection Act, 1963, was 
passed to provide some protection to 
tenants, It was an interim legislation 
Even so it repealed the Kerala Ryot- 
wari Tenants and Kudikidappukars 
Protection Act, 1962, and suspended the 


operation of the Kerala Agrarian Re- 
lations Act, 1960. 
A After re-examining the require- 


ments in the field of land reforms as a 
whole, the Kerala Land Reforms Bill, 
1963, was published in State Gazette 
on September 15, 1963. It covered a vide | 
field in the matter of land reforms 
and, inter alia, provided for the impo- 
sition of a ceiling on ‘holdings’ of lands, 
the surrender of excess lands, grant of 
compensation therefor, and the assign- 
ment of the surrendered lands in ac- 
cordance with the order of priority 
mentioned in the Bill, collection of pur* 
chase price, constitution of Land Tri- 
bunals and Land Board etc. The Bill 
was enacted as the Kerala Land Re- 
forms Act, 1963 (Act 1 of 1964), and re- 
ceived the assent of the President on 
December 31, 1963. It was amended ex- 
tensively, and in several material parti- 
culars, by Act 35 of 1969, and then by 
Act 25 of 1971 and Act 17- of - 1972. 
There were other amendments also, but 
it is agreed that they do not bear -on 
the controversy before -us. 


A The three main ‘points of contig 
versy .in these appeals have been for- 
mulated by learned counsel for the ap- 
pellants as follows:— 


1. Whether lands converted into plan 
tations between April 1, 1964 and Janu- 
ary 1, 1970 qualify for exemption under 
Section 81 (1) (a) of the Act, 


2. Whether a certificate of purchase 
issued by the Land Tribunal under 
Section 72K of the Act is. binding on 
the Taluk Land Board in proceedings 
under Chapter III of the Act? ` 


_ 3. Whether the validity or invalidity 
of transfers effected by persons owning 
or holding lands exceeding the ceiling 
limit should be determined with refer- 
ence to the ceiling area in force on the 
date of the transfer or in accordancé 
with the ceiling area prescribed by Act 
36 of 1969 — whether sub-section (3) of 
Section 64 is retrospective in operation? 
We shall examine the three points one 
by one but before doing so it’ will be 
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advantageous to refer briefly to the 
substantive provisions of the: Act wkich 
bear on-the appeals before. us! 


5. It will be recalled that the Act 
came into existence when the other at- 
tempts to make legislative provision for 
land reforms did not work: out satisfac- 
torily for one reason or the other. The 
Act was therefore encated by way of 
“a comprehensive legislation” to bring 
about land reforms in- the Kerala State. 
While Chapter I of the Act contzins 
provisions relating, inter alia, to its 
- commencement and defines some of the 
important terms and expressions, Chap- 
ter JI contains many provisions for the 
benefit of tenants and “deemed tenants”, 
including restoration of lands and fixity 
of their tenure, purchase of landlords’ 
rights by cultivating tenants and rent 
payable. by certain categories of tən- 
ants etc. The provisions of the Charter 
.do not apply to the leases, tenancies 
and transferred lands and transactions 
mentioned in Section 3. We are how- 
ever primarily concerned with Chap- 
ter III under the general rubric “Re~ 
strictions on ownership and possession 
of land in excess of ceiling area. and 
disposal of excess lands.” Section 81 
deals with “exemptions”, _ including 
“plantations”. Section 82 prescribes -he 
“ceiling area”, Section 83 prohibits <he 
owning or holding or possessing under 
a mortgage lands in excess of the. ceil~ 
ing area. Section 84 declares waat 
voluntary transfers shall be deemed to 
be invalid. Sub-section (3) of the sec- 
tion has attracted much controversy 
and we shall deal with it in due course. 
Section 85 makes it obligatory to sar- 
render the excess land, and Section 86 
vests such excess lands in the State 
Government free from all encum~ 
brances, Section 87 makes provision for 
the surrender of excess land obtained 
by gift, purchase or mortgage: lesse, 
Surrender or any other transfer inter 
vivos or by bequest or inheritance or 
otherwise if the total extent of lend 
thereby exceeds the ceiling area, Th2se 
are the main provisions which bear on 
the three points which have been rais- 
ed for our consideration, 


Point No. 1. 


6. The question is whether lands 
converted into plantations between April 
1, 1964 and January 1, 1970 are exempt 
from the operation of the provisions of 
Chapter III of- the Act in regard ta 
the restriction; on ownership and pəs- 
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session of land in excess of the ceiling 
area prescribed . by it. It will be re- 
called that while Section 82 prescribes 
the ceiling area of the land, Secticn 81 
states what -shall be exempted from its 
operation. ‘Clause (e) of sub-section (1) 
of that section thus specifically pro- 
vides that the provisions of Chapter III 
shall not be applicable to “plantations”. 
That has been so from the inception of 
the Act, and the question therefore is 
whether those who felt tempted by the 
exemption in favour of plantations and 
converted their lands into plantations 
after the commencement of the Act, 
would get the benefit of the exemption 
and, if so, from which date would the 
conversion be recognised? 


7. This has been dealt with in sub- 
section (4) of Section 82 of the Act 
which prescribes the ceiling. It is not 
in dispute. before us that the section 
came into force on April 1, 1964. The 
sub-section ‘as originally enacted in Act 
I of 1964 therefore came into force on 
that date. It read as follows :— 


"82 (4) Where, after the commence- 
ment of this Act, any class of land 
specified in Schedule IĮ has been con- 
verted into any other class of land 
specified therein, the extent of land that 
may be owned or held by a family or: 
adult unmarried person owning or hold- 
ing such land at the time of the con- 
version shall be determined without 
taking into account such conversion.” 


Section 82 was. however substantially 
amended by Section 66 of the Amend- 
ing Act of 1969 which, inter alia, 
reduced the ceiling area of the land and 
amended the ` wordings of sub-section 
(4) also. That section came into force 
on January 1, 1970. It is not neces- 
sary to refer to it as the legislature 
amended sub-section. (4) of Section 82 
once again, by Section 12 of the 
Amending Act of 1971, which, by vir- 
tue of Section 1 of that Act, also came 
into force on January 1, 1970 and 
thereby supplanted, from the very in- 
ception, the amendment which had been 
brought about by the Amending Act of 
1969. The amended sub-section, which 
is the subject-matter of the point under 
consideration, reads as follows :-— 


“82 (4) Where, after the commence- 
ment of this Act, any class of land 
specified in Schedule II has been con- 
verted into any other class of- land 
specified in that Schedule or inte a 
plantation, the extent of land liable to 
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be surrendered by a person owning or- 


holding such land shall be determined 
without taking into consideration such 
conversion.” 


8. The controversy therefore is whe- 
ther the restriction of sub-section (4) of 
Section 82 came into force from January 
1, 1970 because Section 12 of the 
Amending Act of 1971 was brought into 
force on that date, or whether it came 
into. force on April 1, 1964, when Sec- 
tion 82 as originally enacted by the Act 
came into force. As it happens, all the 
three Acts contain provisions about 
their “commencement” and it is these 
which have to be interpreted for the 
purpose of resolving the dispute. 

§. Sub-section (3) of Section 1 of the 
Act provides as follows,— 


“1 (3), The provisions of this Act, 
except this section which shall come 
into force at once, shall come into 


force on such date as the Government 
may, by notification in the Gazette, ap- 
point; 

Provided that different dates may be 
appointed for different provisions of 
this Act, and any reference in any such 
provision to the commencement of this 
Act, shall be construed as reference to 
the coming into force of that provi- 
sion.” , 


It therefore provides that: (i) Section 1 
of the Act shall come into force at 
once, (ii) the other provisions of the 
Act shall come into force on such dates 
as the Government may appoint, (iii) 
different dates may be appointed for 
different provisions of the Act, and (iv) 
any reference in any such provision to 
the ‘commencement of this Act’ shall be 
construed as a reference to the coming 
into force of that provision. The Act 
was published in the Gazette on Janu- 
ary 14, 1964, and by virtue of Section 3 
of the Kerala Interpretation and Gene- 
ral Clauses Act, Section 1 came into 
force on that date. Section 82, as has 
been stated, came into force op April 
1, 1964, and the reference in sub-sec- 
tion (4) of that section to the ‘“com- 
mencement of this Act” meant a re- 
ference to the coming into force of 
that provision with*effect from April 1, 
1964. It may be that the first three 
rules or directions contained in sub- 
section (3) (mentioned above) were spent 
on the coming into force of Section 1 
of the Act or its other provisions on 
the dates appointed for them, but, for 
obvious reasons, Rule (iv) continued to 
hold the field in as much 


as it laid 
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down the rule of construction that any 
reference to the “commencement of this 
Act” shall be construed as a reference 
to the coming into force of that parti- 
cular provision. It was therefore ap- 
plicable as a general rule of construc- 
tion whenever it became necessary to 
ascertain the date of commencement of 
a particular provision of the Act other 
than Section 1. 

10. It will be recalled that sub-sec- 
tion (4) of Section 82, as originally in- 
corporated in the Act, came into force 
on April 1, 1964. As has been men- 
tioned, sub-section (4) of Section 82 
was amended by Section 66 of the 
Amending Act of 1969, which came into 
force on January 1, 1970, but that prov- 
ed to be fortuitous because it was sup- 
planted by Section 12 of the Amend- 
ing Act of 1971 from the same date. 

11. The sub-section, as amended by 
the Amending Act of 1971, also dealt 
with the conversion of land into any 
other class of land “after the commence- 
ment of this Act’, but it added the 
words “or into a plantation” and pro- 
vided that such conversion shall not 
be taken into consideration for deter- 
‘mining the extent of land liable to be 
surrendered. It has been argued that 
the expression “the commencement of 
this Act” refers to January 1, 1970, on 
which date Section 12 of the Amending 
Act of 1971 was brought into force, 
and not to April 1, 1964 when it was 
first brought into force as mentioned 
above. Reference in this connection has 
been made to sub-section (2) of Sec- 
tion 1 of the Amending Act of 1971. ` 


12. The argument is however un- 
tenable on the plain meaning of the 
proviso to sub-section (3) of Section 1 
of the Act which clearly states that 
any reference in any provision of the 
Act to the “commencement of this 
Act” shall be construed as a reference 
to the coming into force of that provi- 
sion. So when the “provision” of sub- 
section (4) of Section 82 was brought 
into force on April 1, 1964, its amend- 
ed version would also come into force 
from that date. And it will be a mat- 
ter of no consequence that Section 12 
of the Amending Act of 1971, which 
amended the sub-section, came into 
force on January 1, 1970. It will be 
remembered that Section 66 of the 
Amending Act of 1969 which amended 
Section 82 came into force on January 
1, 1970, and as the legislature decided 
to amend it once again by Section 12 
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of the Act of 1971, with retrospective 
effect from the same date (January 1, 
1970), it made a specific . provision ‘to 
that effect in Section 1 of the Amend- 
ing Act of 1971 and left the date of 
commencement of the. Act for purpcses 
of sub-section (4) of Section 82 to be 
. |determined according to the provisa to 
sub-section (3) of Section 1 of the Act 
which, as has been stated, was a sib- 
sisting provision. It would follow that 
sub-section (4) as amended by che 
Amending Act of 1971 came into force 
on April 1, 1964. It may be that, as ras 
been argued by Mr Venugopal, zhe 
expression “commencement of ghis 
Act” is a term of “art”. We have 
interpreted it as it stands, without 
detracting from the value attributed to 
it by Mr. Venugopal. 

13. Mr. Warriyar has however argu- 
ed that particular significance attaches 
to the use of the expression 
“provisions” or “provision” in Sec- 
tion. 1 (3) of the Act and tùat 
the High Court erred in presmm- 
ing that “at all relevant times a ‘pro- 
vision’ which resulted in certain con- 
sequences was in force from April 1, 


1964 onwards.” He has invited eur 
attention to Saidu Muhammed v. 
Bhanukuitan 1967 Ker LT 947 for che 


contention that the true meaning of 
“provision” is a section or series of 
sections forming a self-contained inte- 


gral whole, that Sections 82 to 85 
should be construed as.a “composite 


provision” dealing with the ceiling arza, 
and that the assumption that Section 
82 (4) alone was brought into force as 
a distinct provision, when Section 83 
had not been brought into force, is not 
legally sustainable, 


14. The Century Dictionary (which 
is an encyclopedic lexicon of the Emg- 
lish language) dennes "Provision, as 
follows, — 


“In law, a stipulation; a rule provid- 
ed; a distinct clause in an instrum=2nt 
or statute; a rule or principle to be 
referred for guidance; as, the provisicns 
of law; the Proyisons of the Constizu- 
tion,” 

In “Words and Phrases” (Permanent 
Edition) the definition is as follows :— 

“As applied to legislation, the werd 
“provision” has this well-understcod 
meaning: “Actual expression in langu- 
age” —~- the clothing of legislative ideas 
in words which can‘ be pointed out on 
the page ‘and read with the’ eye.” 

A provision is therefore a distinct rule 
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ar principle of law in’ a statute which 
governs the ‘situation covered by it. So 
an incomplete idea, éven though stated 
in the form of a section of a statute, 
cannot be said to be a provision for, 
by its incompleteness, it cannot really 
be said to provide a whole rule or 
principle for observance by those con- 
cerned. A provision of law cannot 
therefore be said to exist if itis in- 
complete, for then it provides nothing. 

15. Examined in this perspective, 
Section 82 of the Act (as amended by 
Section 12 of the Amending Act of 
1971) is, to say the least, a distinct rule 
or clause for it provides the extent of 
ceiling area in the cases mentioned in 
it (sub-section (1)), its effect on the 
lands owned or held’ individually by 
the members of a family or jointly by 
some or all of the members of the 
family (sub-section (2)), the taking into 
account’ of the shares of the members 
of the family or an adult unmarried 
person (sub-section Ou. the effect of 
conversion of any class of land speci- 
fied in Schedule JI into any other 
class of land specified in the schedule 
or into a plantation and the extent of 
land liable to be surrendered by a per- 
son owning or holding such land (sub- 
section (4)), lands owned by a private 
trust or a private institution (sub-~sec- 
tion (5)) and exemption of lands cover- 
ed by Section 81 (sub-section (6)). The 
section is therefore a “provision” 
by any standard, and it. is futile to 
argue that this is not so merely because 
the provisions relating to the prohibi- 
tion on the owning or holding or pos- 
sessing under a mortgage lands in the 


‘aggregate in excess of the ceiling area 


and the surrender of excess land and 
its vesting in the State Government 
have been dealt with in the other Sec- 
tions (83, 85 and 86). Sections 83, 85 
and 86 contain certain other provisions 
relating to the law of ceiling on land, 
but that cannot detract from the basic 
fact that Section 82 contains a provision 
— in fact an important provision — of 
the law relating to the imposition of 
ceiling on land dealt with in Chapter 
JII. It may well be said that sub-sec- 
tion (4) of Section 82 is also a provi- 
sion of the law by itself, for it lays 
down a distinct rule relating to conver- 
sion of lands for observance by all con- 
cerned, 


' 16. We have gone through Said 
Muhammad v. Bhanukuitan (1967 Ker 


L:T 947), but that was quite a different 
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tase where the section which authorised 
the launching of the prosecution of a 
defaulter was brought into force, but 
not the other provision which-prescrib- 
ed the period of limitation for the pro- 
secution, and the High Court was per- 
suaded to take the view that it was 
the legislative intent that the prosecu- 
tion should be governed by the limita- 
tion prescribed by the other section. In 
the case before us, however, the appli- 
cation of Section 82 is not dependent 
on any other section, so as to make it 
an incomplete -provision by itself. It 
deals with “ceiling area” and is a pro- 
vision by itself, so that it could be 
brought into force from a date diffe- 
rent from Section 83 which prohibited 
the holding of land in excess of the 
ceiling area, It may be- pointed "` out 
that the “ceiling” prescribed by Section 
82 was material not only for the pur- 
pose of Chapter III of the Act, but 
had a direct correlation to some of the 


provisions of Chap. II, eg, Sections 16 


and 53. l 


17. 
Warriyar that in view ofthe decisions of 
this Court in State of Kerala v. Philo- 
mina (1977) 1 SCR 273: (AIR 1976 SC 
2363) and State of Kerala v. K. --A. 
Gangadharan, (1977) 1 SCR 960: (AIR 
1977 SC 311) the High Court erred in 
taking the view that Section 82 (4) 
came into force on April 1, 
cause it has been held in both those 
caseg that determination of the surplus 
land was to be on the basis of the situa- 


tion existing on January 1, 1970, and: 
that if any land had been converted 
into a plantation before that date, it 


had necessarily to be exempted from 
the operation of the ceiling law by virr 
tue of Section 81. But they were diffe- 
rent cases. Thus State of Kerala v. 
Philomina related to the transfer of 
“Kayal” lands between September 15, 
1963 and January 1, 1970. As Chapter 
DI of the Act was not applicable 
to those lands because of the exemp- 
tion under Section 81, and as that ex- 
emption continued until January 1, 1970 
when Section 65 of the Amending Act 
of 1969 came into force, it was held by 
this Court that as: the exemption was 
not withdrawn until January 1, 1970, 
the transfers made between September 
15, 1963 and January 1, 1970 were valid 
under the provisions of the Act. The 
decision in that case thus ‘turned on 
the meaning of Sections 
` That view was noticed by this Court in 


It has next been argued by Mr. 


1964 he. 


83 and 85. 


A. LR. 


State of Kerala v. K: A Gangadharan 
and it was held that the dominant legis- ` 
lative intent was the imposition of the 
ceiling on lands and the consequential 
obligation to surrender lands owned or 
held in excess of the ceiling area on 
the notified date, namely, January 1, 
1970. The gifts of excess land made on 
March 28, 1974 were therefore ignored. 
That was also, therefore, a different 
case and cannot avail the appellants. 


18. The view taken by the High 
Court in Ramunni Nair v. State of 
Kerala 1976 Ker LT 632 in regard to 
the meaning to be attached to the words 
“the commencement of this Act’ is 
thus substantially correct and does not 
call for interference by us. It may be 
mentioned that learned Advocate Gene- 
ral has pointed out that in the Act 
as it stands amended at present, the 
expression “commencement of this Act” 
refers to the commencement of the Act, 
and while referring to the commence- 
ment of the Amending Act of 1969, the 
words used are “commencement of the 
Kerala Land Reforms (Amendment) 
Act, 1969” and that the Amending <Act 
of 1971 has also been referred to as 
such. It is therefore futile to. contend 
that the rule of interpretation men- 
tioned in sub-section (3) of Section 1 
that any reference in a provision of 
the Act to the “commencement of this 
Act” shall be construed as a reference 
to the coming into force of that provi- 
sion, shall not be construed as a refe- 
rence to the coming into ferce of that 
provision. as originally enacted. 

19. Mr. Balakrishnan ried to raise 
the argument that a landholder is, in 
any event, entitled to the benefit of the 
exemption under Section 81 as amend- 
ed by the Act of 1969 in respect of 
the “extent of plantation within the 
ceiling area” even if it were converted 


‘into a plantation during the period April 


1, 1964 to December 31, 1969. The 
argument is untenable because. while 
sub-section (1) of Section 81 provides 
that the provisions of Chapter III shalt 
not apply to the lands and plantations 
mentioned in it, that is overridden by, 
and is subject to, the requirement of 
sub-section (4) of Section 82. 

20. Point No. t is decided 
the appellants. 
Point. No. 2 

21. The question is whether a. 
certificate of purchase issued by the 
Land Tribunal under Section 72-K of 
the Act is binding on the Taluk Land 


against 


KN 


‘sive proof of the 


C. Veettil Ammad v. Taluk Land 
under ‘Chapter 


1979 . 


Beard in . proceedings 
JIT ‘of the Act 

22. The provisions relating to the 
purchase of. (be landlord's- - rights by 
cultivating tenants appear under zhat 
heading, and are contained. in Sect.ons 
53 to 74. of -the Act. The Tribunel.is 
competent to pass orders on the ap- 
plication for purchase, including the 
determination of the compensation and 
the purchase - price under Section 72-F. 
Section 72-K ‘provides for the issue of 
the certificate of purchase. Sub-seccion 
of that ‘section reads as follows,— 
(2) The certificate of purchase issued 
under sub-section (1) shall be conelu- 
assignment to § the 
tenant of the right, title and interest of 
the land owner and the intermediaries, 
if any, over the holding: or porcion 
thereof to which ‘the assignment re- 
lates.” 
The real question for consideraion 
therefore is whethér the certificate is 
binding on the Taluk Land Board for 
the purpose of taking a decision in 


regard to the ceiling area under sub- 
section (5) of Section . 85. 
23. It may be mentioned in "bis 


connection that while the Land Tribu- 
nal deals with most of the maters 
relating to tenants and is. constitcted 
under Section 99, the Taluk Land Board 
is constituted under Section- 100-A and 
deals with statements filed under sub- 
section (2) of Section 85 by persons 
owning or holding land in excess of the 
ceiling area, Sub-section (5) of Section 
85 provides further that the Taluk 
Land Board _ shall— 

{a) cause: the. - particulars mentioned 


in the statement to be’ verified, . 


{b} ascertain whether the person to 
whom the statement. relates owns or 


holds any other lands, and 


(c) by. order determine the extent 
and identity of the land ta be sur- 
rendered. 


A reading of sub-section 1) of Section 
85 shows that the question for eza- 
mination. is not that -relating to "be 
existence of the tenancy rights of the 
person who files the statement, ut 
that relating to the bona fides ‘of his 
belief that the land sought to be. 2x- 
cluded by him is liable ‘to be purchas- 
ed by a cultivating tenant. The.. Lend 
Tribunal and the Taluk Land Board 
thus operate in their respective fields 
and serve the purpose of the Act. 

24. Now ‘the certificate of purchase 
which the Land Tribunal issues (in Che 


‘Board (Shinghal J.) {Prs. 


concerned (or portion thereof). 


prescribed form) evidences the “assign- 
ment” of- the assigned land to the pur- 
chaser. .Sub-section (2) of Section 72-K 
of the Act mentioned above merely de- 
clares that the certificate ‘shall be con- 
clusive proof of that “assignment” of 
the right, title and interest of the land- 
owner and the intermediaries (if any) 
to the tenant in respect of the holding 
There . 
is nothing in the sub-section which 
could be said to declare that the find- 
ing recorded by the Tribunal in those 
proceedings would be -conclusive proof 
of any other matter which it may 
determine so as to bind the Taluk Land 
Board or any other authority. Sub-sec- 
tion (2) of Section 72-K therefore does 
not, in. terms or in substance, impinge 
on the authority of the Taluk Land 
Beard to discharge its own functions 
under Section 85 (5) of the Act. 


25. ‘The Board is thus quite free to 
cause the particulars mentioned in the 
statement filed under sub-section (2) 
of Section 85 to be verified and to 
ascertain whether the person filing the 
statement owns or holds any other land, 
and to determine the “extent” as well 
as the “identity”. of the excess land 
which he is required to surrender. If 
a certificate of purchase is issued by 
the Land Tribunal to any such person 
and he tenders it in- proceedings SE 
the Taluk Land Board, the Board 
required by law to treat it. as SE D 
sive proof of the fact that the right, 
title and interest - of -the landowner 
(and intermediary) over the land men- 
tioned in it bas. been. assigned to him. 
It is’ however not the requirement of 
the law that the certificate of purchase 
shal: be conclusive proof of the sur- 
plus or other land held by its holder 
so as to foreclose the decision of the 
Taluk Land Board ~ under sub-section 
(5) of Section 85. 


26. Mr. Warriyar is not justified in 
arguing that the Taluk Land Board 
has power only te determine the “iden- 
tity” of the surplus land, leaving every 
other matter to the Land Tribunal. The 
argument loses sight of requirement of 
sub-section (5) of Section 85 that the 
Board shall, inter alia, by order, deter- 
mine not only the “identity” of the 
land to. be surrendered but, also ~ its 
“extent.” 


Zi. It would thus appear that even. 
though the certificate of purchase issu- 
ed under sub-section (1) of Section 
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72-K is conclusive proof of the assign- 
ent of the right, title and interest of 
he landowner in favour of the holder 
n respect of the holding concerned 
under sub-section (2), that only means 
that no contrary evidence shall be ef- 
fective to displace it, unless the so- 
zalled conclusive proof is inaccurate 
pn its face, or fraud can be shown 
(Halsbury’s Laws of England, fourth 
edition, Vol. 17. page 22 paragraph 28). 
It may be stated that “inaccuracy on 
the face” of the certificate is not as wide 
in its connotation as an “error apparent 
on the face of the record.” It will not 





















he certificate of purchase merely on 
he ground that it has not been issued 
n a proper appreciation or considera- 
ion of the evidence on record, or that 
he Tribunal’s finding suffers from any 
procedural error. ` What ` sub-section 
(2) of Section 72-K provides is an 
rrebuttable presumption of law, and it 
ay well be regarded as a rule of sub- 
stantive law. But even so, for reasons 
ialready stated, it does not thereby take 
away the jurisdiction of the Taluk 
Land Board to make an order under 
Section 85 (5) after taking. into consi- 
deration the “conclusive” evidentiary 
value of the certificate of purchase ac- 
cording +70 
-it goes. 


28. We are therefore of the opinion 
that the view. taken in Kunjanujan 
Thampuran v, Taluk Land Board 1976 
Ker LT 716 is not quite correct. While 
the High Court was justified in taking 
the view that the scope of the enquiry 
in the Taluk Land Board is that relat- 
ing to the surplus land with which the 
Land Tribunal is not concerned, ,the 
certificate of purchase has its own 
“conclusive’ evidentiary value to the 
extent provided in Section 72-K (2) in 
proceedings , before the Taluk Land 
Board. It will therefore be for the 
Board to arrive at its own decision 
under sub-section (5) of Section 85, ac- 
cording to the law, and it will be per- 
missible for it to examine, where 
necessary, whether the certificate ís 
inaccurate on its face, or has been ob- 
tained by fraud or collusion. 


29. Point No. 2 is decided according- 
30. Mr Bhandare tried to raise ` an 


ancillary.. argument ~ in C. A, No. 
2585 of 1977 that if on the date on 


Section 72-K (2) as far as 


CALR. 


which the Taluk Land Board under- 
takes ap enquiry for the determina- 
tion of surplus land, a proceeding ‘is 
pending ` before the Land Tribunal for 
the grant of a certificate of purchase, 
the Board will have no jurisdiction to 
examine a matter which falls within the 
jurisdiction of the Tribunal. We find, 
however, that no such question was 
raised for the consideration of the High 
Court, where the controversy was con- 
fined to the genuineness of the lease, and 
we are therefore not required to exa- 
mine the abstract point of law set out 
by Mr. Bhandare. It will be suffcient 
for us to say that the ancillary argu- 
ment can easily be answered in the 
light of .our decision on point No. 2 
if and when it arises for consideration 
in a given ease, for the function of the 
Board is to determine the extent and 
the identity of the land to be surren- 
dered and not matters relating to the 
issue of a certificate of purchase, If a 
certificate of purchase has a bearing 
on what the Board is called upon to 
decide, we have no doubt that the 
Board will take it into consideration, 
if it is produced for its consideration, 
with due regard to the evidentiary 
value assigned to it under Section 72-K 
(2) in the light of our decision on 
point No, 2. 


Point. No. 3 


31. Some of the persons who owned 
or held lands exceeding the ceiling pre- 
scribed by the Act, bad voluntarily 
transferred some of their lands after 
the publication of the Kerala Land Re- 
forms Bill, 1963, in the State. -Gazette 
on September 15, 1963. Section 84 of 
the Act therefore provides that except 
for the transfers mentioned in the sec- 
tion, the transfers so made shall be 
deemed to be transfers calculated to 
defeat the provisions of the Act, and 
shall be invalid. The section has thus 
been linked with Section 82 which 
specifies the ceiling area. As has been 
stated, the ceiling area was considerab- 
ly reduced , by the amendment which 
was made in Section 82 by the Amend- 
ing Act of 1969. That Act amended 
Section 84 also, with effect from Janu- 
ary 1, 1970. It was again amended by 
Act 17 of 1972 (hereinafter referred to 
as the Amending Act of 1972) with ef- 
fect from November 2, 1972, - when 
that Act came into -force. . It, - inter 
alia, inserted sub-section - (3) in. SEC 
tion 84 as follows : — : 


1979 
o For the. removal of doubts, it is 
hereby clarified that the expression 


“ceiling area” in sub-sectiong (1) aad 
(2) means the ceiling area specified in 
sub-section (1) of Section 82 as amend- 
ed by the Kerala Land Reforms 
(Amendment) Act, 1969, (35 of 19694.” 
The question therefore’ is whether the 
validity of the voluntary transfer is 
to be determined with reference to the 
ceiling area in force on the, date of 
transfer, or the reduced ceiling area 
prescribed by the Amending Act of 
1969. As has been stated, sub-section 2) 
of Section 84 was inserted on Novem- 
ber 2, 1972, and the point for deter- 
mination is whether it was retrospec- 
tive or retroactive in operation so as to 
govern tthe transfers effected after 
September 15, 1963 (date of publication 
of the Bill of 1963) even though the 
original Section 84, read with the ozi- 
ginal Section 82, invalidated only these 
transfers which were in excess of the 


higher ceiling prescribed by the ozi- 
ginal Section 82. 
32. Section 84 follows Section 82 


which, it will be recalled, prescrites 
the ceiling area,. and Section 83, which 
prohibits the owning or holding or 
possession (under a mortgage) of land 
in excess of the ceiling area. As kas 
been observed by this Court in Ganga- 
dharan’s case (AIR 1977 SC 311) Sec- 
tion 84 bas been enacted with a view 
to making the provisions of Sections 33 
and 85 effective. It makes references 
to. “ceiling area” in  sub-sections :1) 
and (2), and sub-section (3) states wh.at 
exactly is meant thereby. 

-33. The sub-section clarifies that the 
expression “ceiling area” in ` sub-sec- 
tions. (1) and .(2) of Section 84 means 
the area specified in sub-section. 1) 


of Section 82 “as amended by the 
Kerala Land Reforms (Amendment) 
Act, 1969 (35 of 1969)”. As’ has been 


mentioned, that amendment was made 
by Section 66 which came into forre 
on January 1, 1970: It is true (at 
Section 16 of the 
1972 (which inserted sub-section 3) 
in Section 84 of the: Act) does not stete 
that it has been made with retrospec- 
tive effect, and sub-section (3) does not, 
in terms, state that it shall De deemed 
to have come into force from the date 
of the amendment which was made 3y 
the Amending Act of 1969. Even so, it 
is necessary to examine the true effect 
of the insertion of the-sub-section and 
to decide whether it is retroactive, 


Amending Act of, 
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34. In doing so, we shall be guided 
by the plain and clear language of the 
sub-section, that is the primary 
rule of construction, for the legislature 
is intended to mean what it has expres- 
sed. We shall also bear in mind the 
other equally important rule of inter- 
pretation that a statute is not to he 
read retrospectively except for neces- 
sity. 


35. Section 84 has been enacted for 
the purpose of making certain volun- 
tary transfers invalid on the ground 
that they are deemed to be calculated 
to defeat the provision of the law re- 
lating to imposition of ceiling on 
land. It is therefore correlated to Sec- 
tion 82 (which fixed the ceiling), and 
if the Legislature decided that the 
ceiling should be reduced, it is natural 
that the deeming provision of Section 
84 should attach to transfers in excess 
of the reduced ceiling because the cru- 
cial date of invalidation -has been 
stated in Section 84, right from the 
inception of the Act, to be September 
15, 1963 irrespective of the law relat- 
ing to the ceiling. It will be remem- 
bered that the Act had not even come 
into force on September 15, 1963, but 
it, all the same, invalidated the trans- 
fers made after that date in excess of 
the ceiling it prescribed. So, as long as 
September 15, 1963 continues to re- 
main the date with reference to whichl- 
the transfers are to be invalidated, the 
variation in the extent of the ceiling 


has necessarily to work back to that 
date. The legislature therefore in- 
serted sub-section (3) in Section 84 


to clarify that the expression “ceiling 
area” in the earlier sub-sections would 
mean, the ceiling area specified in Sec- 
tion 82 (1) as amended by the Amend- 
ing Act of 1969, ie, the reduced ceil- 
ing. In taking this view we have only 
taken into consideration the plain and 
clear wordings of the sub-section, and 
if in doing so it so happens that sub- 
section (3) becomes retroactive in opera- 
tion, we must hold that it is so. Any 
other view of the meaning and effect 
of sub-section (3) will amount to dis- 
regarding what the legislature has ex- 
pressed and reading more in the law 
than what ‘it provides. 


36. It has to .be appreciated that, 
from the inception, the Act frowned on 
voluntary transfers effected after 
September ‘15, 1963 for the obvious. 
reason that the Bill was -` published c on 
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that date in the State Gazette and 
those concerned knew that they would 
be required to surrender the excess 
lands. It is not surprising that volun- 
tary transfers of land should have 
been made to gei over that eventua- 
lity. Section 84 therefore provided 
from the very beginning (at such 
transfers shall be deemed to De cal- 
culated to defeat the provisions of the 
Act and shall be invalid. When the 
ceiling fixed by the original Section 82 
was considerably reduced by the 
Amending Act of 1969, and when the 
reduced ceiling was to govern the liabi- 
lity to surrender the excess land, it 
was only natural that provision should 
have been made to invalidate volutary 
transfers effected after September 15, 
1963 with reference to that reduced 
ceiling. It has to be appreciated that 
even those who did not want to defeat 
the provisions of the Act by voluntary 
transfers after September 15, 1963 and 
-retained the lands themselves, were af- 
fected by the amendment which was 
made by the Amending Act of 1969 
and were not entitled to claim that this 
should not be so merely because the 
Amending Act came into force later. A 
doubt was however raised about the 
matter in V. N. Narayanan Nair v. 
State of Kerala, 1970 Ker LT 659: (AIR 
1971 Ker 98), It was therefore consi- 
dered necessary to introduce the Kerala 
Land Reforms (Amendment) Bill, 1972, 
clause 15 of which, inter alia, provided 
for the insertion of the following as 
sub-section (3) of Section 84 of the 
Act :— 


(3) For the Seet of doubts it is 
hereby clarified that the expression 
‘ceiling area’ in sub-sections (1) and (2) 
means the ceiling area specified in sub- 
section (1) of Section 82 as amended 
by the Kerala Land Reforms (Amend- 
ment) Act, 1969 (85 of 1969)” 

Notes on clauses were appended to the 
Bill. In paragraph 10 thereof 
stated as follows:— 

“Ther2 have been some doubts as to 
the scope of the expression ‘ceiling 
area’ as used in the section. It is pro- 
posed to provide that the ceiling area 
referred to in the section is the ceiling 
area under the principal’: Act as am- 
ended by the Kerala Land Reforms 
(Amendment) Act, 1969 (35 of 1969)” 
The legislature inserted the sub-section 
without any change. 

37. It is true that the intention of 
the legislature cannot be ascertained 


S was . 


A.L R. 


from any statement by way of a note 
on the. clauses of a Bill or breviate and, 
as has been stated, the duty of the 
court is to find the natural meaning of 
the words in a statute, in the context 
in which they are used, but it has 
always been considered permissible, 
and even desirable, for a court, while 
interpreting a statute, to take note of 
the history of the statute and the cir- 
cumstances in which it was passed or 
the mischief at which it was direct- 
ed. The reason is that the mean- 
ing which is to be given to a 
statute should be such as will 
carry out its object. If sub-section (3) 
of Section 84 is examined with due 
regard to all these factors, it will ap- 
pear that, as has plainly been stated 
in it, the “ceiling area” referred to in 
Sub-sections (1) and (2) of that section 
for examining the question of the vali- 
dity of the transfers made after 
September 15, 1963 is the reduced “‘ceil- 
ing area” specified by the Amending 
Act of 1969. 


38. In fact as has been stated inthe 
Craies on Statute Law, seventh edition, 


at page 395, to explain a former 
statute, the subsequent statute has 
relation back to the time when the 


earlier Act was passed. In such a case, 
as the Act is “declaratory”, the pre- 
sumption against construing it retro- 
spectively so as to respect vested rights, 
is not applicable. As sub-section (3) 


of Section -84 in terms clarifies the 
meaning oof the expression “ceiling 
area” with reference to which certain 
voluntary transfers are to be . invali- 
dated, it is clearly retrospective as 
it is meant to invalidate the 
transfers made after September, 
15, 1963 when the Bill of 1963 was 
published. 


39. We are therefore satisfied that 
the view taken in Narayana Pattar v. 
State of Kerala, 1977 Ker LT 464: (AIR 
1979 Ker 139) (FB) in this respect is 
quite correct and point No. 3 is decided 
accordingly. 


40. In the result, the appeals in 
which only points Nos. 1 and 3 have 
been raised for our consideration fail 
and are dismissed. 


41, We shall now examine those ap- 
peals in which point No. 2 and/or addi- 
tional points have been raised for our 
consideration, 


1979: 


C. A. No. 869 of 1979: 


Issac Joseph and another v, The State 
of Kerala and others. 


42. As we have taken a different 
view on point No. 2, and as the pur- 
chase certificate came up for consid2- 
ration in the High Court, ‘the appeal 
is allowed to the extent that the High 
Court shall re-examine the matter in 
the light of our decision on that point. 
C. A. No. 876 of 1979 :— 


att gëf rer, 


P  Eaunbukutta Tharakan and others 
v. State of Kerala and others 

43. Mr. Warriyar has -argued that 
the High Court has committed an error 
of law in taking the view that the cer- 
tificate of purchase was not conclusive 
proof of the assignment of the right, 
title or interest of the landowner and 
the intermediaries over the holding. In 
view of our decision on point No. 2, it 
is necessary that the High Court should 
re-examine the controversy. The ap- 
peal is therefore allowed, and it is 
ordered accordingly. 

C. A. No. 877 of 1979: 

K. Parukutty Ammal v. State of Ke- 
rala and others. 

44. In the view we have taken m 
point No. 2 about the evidentiary value 
of the certificate of purchase, the a2- 
peal is allowed and the ease is. sent 
back to the High Court for fresh dis- 
posal according to law in that respect, 
C. A. No 878 of 1979: 


K. Devaki Amma and others v. Stete 
of Kerala and others. 


45. The view taken by the High 
Court in regard to the . evidentiazy 
value of the purchase certificate ig not 
correct for reasons mentioned by Js 
while dealing with point No. 2. Tae 
appeal is therefore allowed to this ex- 
tent and the-High Court shall re-ex- 
amine its. decision in this respect. 

. C. A. No, 879 of 1979: 


G. S. Raman Mannadiar Ké State of 
Kerala and another. 


46. While examining revision petition 
No. C.R.P. No. 4988/76-C, certificates of 
purchase came up for consideration in 
the High Court. In view of our deci- 
sion on point No. 2, it will be necs- 
sary for the High Court to re-examine 
the matter. The appeal is allowed to 
this extent and it is ordered Se 
ly. 

C. A. No. 2623 of 1977: 

P. Kunhilakshmi Amma v. The Talak 

Land Board, Talappily and another,- 


C. Veettil Ammad v.. Taluk Land Board: (Shinghal J.) (Prs: 42-49} SC 1583 


47. Mr. Warriyar has. argued that 
the appellant. je a widow and that the 
ancestral lands have wrongly been 
treated as: her own lands. We have gone 
through the ` judgment of the High 
Court but no such point was raised for 
its consideration. It cannot. be .allowed 
to be raised now. and as no other point 
has been argued in this Court, the ap- 
peal fails and is dismissed. 

C. A. No. 1055 of 1976: 


Chettiam Vesti] Ammad and dnother 
v. The Taluk Land Board, Badagara and 
others.. 


48. It has. been argued by Mr, War- 
riyar that a child in the womb on Janu- 
ary 1, 1970 is a member of the family 
for purposes. of Section 82 (1) (c) of the 
Act and the contrary -view taken by 
the High Court op the basis of its de- 
cision in Balakrishna Kurup v. State of 
Kerala, 1977 Ker LT 421: (AIR 1977 
Ker 13) is‘ incorrect E should De set 
aside. 


49. - Clause (et of sub-section (1) of 
Section 82 of the Aet provides that in 
the case’ of a family consisting of more 
than five .members, the ceiling area of 
the land shall be ten standard acres 
increased by one standard acre for each 
member in excess of five, subject to 
the limit prescribed by the clause: The 
expression ‘family’ has been defined' in 
clause (14) of Section 3 as follows :— 


“family means husband, ‘wife and 
their unmarried minor children or such 
of them as exist”. 


And: the. expression ‘minor’ has been 
defined. by clause (36A) to mean "a per- 
son who has not. attained the age of 
eighteen years’, So two postulates are. 
necessary for obtaining the benefit of 
the inerease of one. standard. acre for 
each member of the family in excess]. 
of five, namely, that the member should 
be ir existence,. and if should be pos- 
sible to ascertain that he had not at- 
tained. the age of. eighteen years on the 
appointed date. Both these. conditions 
cannot be said to exist in the case of a 
child en ventre sa meré and it will not 
therefore be regarded as a member of 
the family for purposes of Section 82.. 
We are aware that a child. en ventre sa 
mere has been regarded in some legal 
systems as a person: "mn being’ for the 
purpose of acquisition. of property by 
the child itself, particularly in regard 
to gifts, but Section. 82 of the Act with 
which we are concerned does not deal 
with any such contingency or benefit 
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to the unborn child. The view taken by 
the High Court in Balakrishna Karup 
case is therefore correct and as it has 
been rightly followed in. the appeal be- 
fore us, the appeal has no merit and is 
dismissed. 

C. A. No. 1863 of 1977: ` 


C, A. Venkatachallam Chettiar v. Ta- 
luk Land Board, Chittor and another. 


50. It has been argued by Mr. War- 
riyar that the lands in question should 
have been treated as joint family pro- 
perty and if that had been done there 
would have been no excess land for 
surrender. The claim was advanced on 
the basis of parol evidence and was 
rejected by the High Court. It is there- 
fore a finding of fact and does not call 
for re-examination here, The appeal 
fails and is dismissed. 


C. A. 40 of 1977 : 


E V. Paul v. The Taluk Land Board 
Talappilly and another. 


51. It is not disputed that there is 
a pineavple canning factory on 2.15 
acres, and there is a pineapple plan- 
tation on the adjoining area of 11 acres. 
It has been argued that the whole of 
13.15 acres should have been exempted 
from the ceiling limit as it was a com- 
mercial site within the meaning of Sec- 
tion 2 (5) of the Act. But, according to 
that definition, ‘commercial site’ means 
(leaving out the inapplicable portion) 
any land which is used ‘principally for 
the purposes of any trade, commerce, 
industry, manufacture or business’. A 
‘cross reference to sub-section (5) of 
Section 101 shows that such a question 
has to be decided after taking into ac- 
count the extent of, the amount invest- 
ed in, and the income from, the ` por- 
tion so used and the remaining portion 
and the other relevant matters. It has 
been held that the 11 acres of land 
did not fall within this definition and 
the finding of fact that it is not a com- 
mercial site does not call for interfer- 
ence. The appeal fails and is dismissed. 


C. A. No. 2585 of 1977: 
P. J. Vetrivel v. State of Kerala and 
others. 


52. We have made a reference to 
this app2al in connection with the an- 
cillary argument of Mr. Bhandare on 
point No, 2. It has been argued further 
that although 1.50 acres was given on 


lease to the other appellant who held 
a certificate of purchase, the High 
Court -ignored the parol evidence and 


the certificate of purchase, We find 
however that the High Court did not 
interfere with the finding of the Taluk 
Land Board because there was no lease 
deed and there was ‘absolutely no ma- 
terial’ to prove that the land was held 
by the tenants. The two ‘demand bills’ 
of the Panchayat dated November 1, 
1974 could not possibly prove that a 
lease was in existence before Septem- 
ber 15, 1963. There is nothing on (be 
record to show that a certificate of 
purchase was produced for the Board’s 
consideration, and it is futile to argue 
that its evidentiary value was ignored 
by the Board. No such argument was 
advanced for the consideration of the 
High Court. The other argument re- 
garding exclusion of 1.75 acres, on the 
basis of an alleged gift to the appel- 
lant’s son, was not urged for the con- 
sideration of the High Court, and does 
not require consideration by us, The 
appeal is dismissed. 


C. A. No. 2811 of 1977: 


Jaya Shree Tea and Industries Ltd. v. 
Taluk Land Board, Nedumangad and 
others. 


53. Mr. Bhatt has argued that the 
High Court erred in not granting the 
exemption for the entire area as a 
coffee plantation; but the finding of fact 
in this respect is against the appellant. 
The conversion of the land has also 
been held to be illegal, On the claim 
that the land used for growing fuel 
was exempt as it fell within the defi- 
nition of ‘plantation’ under S. 2 (44) (a) 
as it was an ‘ancillary purpose’ also, 
there is a finding of fact against the 
Company. The appeal has no merit and 
is dismissed. 

C. A. No. 227 of 1978: 

The Taluk Land Board Peermade and 
others v. Southern India Tea Estates 
Co. Lid. / 


54. The controversy before us re- 
lates to exclusion of ‘fuel area’ and 
‘rested area’. The Company has claim- 
ed that it has planted red gum as fuel 
in 924.01 acres as it was required for 
the ‘manufacture of tea.’ The Taluk 
Board found it to be an  exhorbitant 
claim and reduced it to 200 acres, but 
the High Court has restored the entire 
claim. The General Manager of the 
Company has stated that firewood is 
being supplied to the employees free 
of cost. So the claim to plant red gum 
all over is belied by its General Man- 
ager’s statement. Moreover supply of 
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fuel wood cannot be said to be a pur- 


pose ‘ancillary to the . cultivation of 
plantation. crops’, The Land Board has 
disallowed the claim for exemption of 
136.17 acres, but it has been allowed 
in full by the High Court. Here again 
the High Court was not justified in in- 
terfering with the Board’s finding of 
fact for there was nothing to show that 
it was an area from which crop 
was not gathered at the relevant time. 
If that had been so, it might have been 
an area within the plantation. In fact 
it. appears from the order of the Board 
that no other estate had made any 
such claim. The appeal is therefore 
allowed to the extent that the- Board’s 


decision is restored in both these mat- 


ters. 


C. A. No. 1309 of 1977: 


V. G. Kuriakose, Vadakkekara House 
v. The Taluk Land Board and others. 


- 55. Mr. Raghavan has argued that 
the Land Board erred in excluding 
only 25 cents on account of road and 
55 cents for the house site and the- ap- 
proach road. These are findings of fact 
which have not been shown to be 
vitiated by any error of law or proce- 
dure and the High Court has given its 
reason for refusing to take additional 
evidence in regard to the alleged dedi- 
_cation of the road. The appeal has no 
merit and it is dismissed. 


C. A. No. 2070 of 1977: 


Subhadra v. The State of Kerala and 
others. 


The appellant has been called upon 
to surrender 8.75 acres of land and the 
claim to exclude 6.29 acres on account 
of a will of 1963 in favour of the 
granddaughter has been rejected: as 
the will has not been found. to be ge- 
nuine. Mr. Raghavan has not been able 
to show how that finding, which is 
essentially one of fact, can be said to 
require reconsideration when it is ad- 
mitted that the will has not been pro- 
bated so far. The appeal is without 
merit and is dismissed, 

C. A. No. 143 of 1977: 


P. A. Sivasubramaniam v. The State 
of Kerala and others. ` 


56. Mr. Raghavan has argued that 
the High Court has erred in rejecting 
the contention that as the appellant 
had two unmarried daughters who had 
attained majority before January 1, 
1970, they were entitled to 6 acres each 
under Section 82 (1) of -the Act. But 
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the two -daughters- did not have any 


‘share in the property under their per- 
‘sonal law, and the Act did not give it 


tc them. The High Court cannot be 
blamed for rejecting the claim, and the 
appeal is dismissed. 

C. A. No 882 of 1978: 


re 


Dr T. R. Chandrasekhar v. The Ta- 
luk Land Board and others. 


Day. The High Court has remanded 
the case in some respects, but the griev- 
ance here is that although the ap- 
pellant’s unmarried daughter Sheela 
became a major in 1969 and was given 
a share in the partition held on De- 
cember 15, 1969, that has not been ex- 
cluded from the appellant’s holding. 
We find that there was no satisfactory 
evidence to prove the partition and 
separate possession of the daughter. 
The finding of fact is therefore ageinst 
the appellant and does not call for 
reconsideration here. The appeal is dis- 
missed. 

C. A. No. 883 of 1979: 


Smt. Unneema Antherjanam v, Th 
Taluk Land Board and another. 


ap The’ grievance of the appellant 
is that the Taluk Land Board has re- 
vised its earlier order and raised the 
excess land for surrender from 7.66 
acres to 11.09 acres, But that is per- 
missible under Section 85 (9) of the Act. 
The Board has justified the correction 
with reference to the reports already 
on the record and it has not been argu- 





ed before us that they were not read 


correctly or that the excess land has 
been incorrectly determined. It may be 
mentioned that the Collector and the 
Tehsildars were authorised under Sec- 
tion 105A (1) to make the reports 
which were lost sight of when the irst 
determination of surplus land was made, 
and all that the Board has done is to 
rectify the: mistake. There is no merit 
in this appeal and it is dismissed. 


C. A. No. 362 of 1978: 


Mammad, v. The State of Kerala and 
others. 


59. It has been argued by Mr. Har- 
indranath that Mammad son of Mo- 
hammad Kutty was a major on Janu- 
ary 1, 1970 and he was wrongly taken 
to be a minor for the determination of 
the ceiling area. But we find from the 
High Court’s order dated July 5, 1976 
that Mohammad Kutty had himself 
mentioned inthe statement which he 
filed about his holding that his son 
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Mammad was a minor on that date. It 
is therefore clear that the attempt to 
show that he was a major on January 
1, 1970 was an afterthought, and it 
has rigktly been rejected. The appeal 
is dismissed. i 
C. A. No. 881 of -1979: 


Kodoth Krishnan Nair v, The Taluk 
Land Board, Kasargod and others. 


69. Mr. . Harindranath has argued 
that the house, cattleshed, tank, well 
and outhouse should have been exempt- 
ed. But no such argument was -ad- 
vanced in the High Court and it can- 
not be agitated here. The other argu- 
ment that the land which was on lease 
with C. Ouseph should have been al- 
lowed to be surrendered, is also futile 
in view of the findings about the al- 
leged lease. The appeal is dismissed. 
C. A. No. 2587 of 1977: 


Thomas Kuriyan v. The Tahsildar, 
Taliparamba Taluk and others. 


61. It has been argued that out of 
the 30 acres of land which was taken 
on lease on May 2, 1962, from Haji, 
one Palakkat Varkey was in possession 
of 13 acres which he refused to sur- 
render and that land should have been 
left out of consideration. It has how- 
ever been found as a fact that the al- 
leged tenancy of Varkey had not been 
established, and there is nothing wrong 
if the plea to that effect has been re- 
jected: The appeal is. dismissed. 
C. A. No. 895 of 1979:. 


Kuttikrishnan and another v. 
State of Kerala and others. 

62. We have dealt with the eviden- 
tiary value of the purchase certificate 
while examining point No. 2 which 
has a bearing on this appeal. The ap- 
peal is therefore allowed and the case 
is sent back to the High Court for 
fresh disposal in this respect, according 
to the law. 

C. A. No. 894 of 1979: 

K. Kesava Pillai v. The State of Ke- 
rala and another. 

63. The only argument which has 
been advanced before us relates to the 
question whether the finding about un- 
culturable waste land is correct. That 
is a finding of fact which has not been 
shown to have been vitiated for any 
reason. The appeal is dismissed. 

C. A. No. 870 of 1979: 


Kurien Thomas v. 
Kerala and others, 

64. It has been argued by Mr. Su- 
dhakaran that although certificates of 


The State of 


The i 


purchase had been obtained by some 
of the tenants, they were not taken 
into consideration by the Land Board 
and the High Court. We find that no 
such argument was advanced in the 
Board or before the High Court and, 
as it happens, there is nothing to show 
that even the existence of the certifi- 
cate of purchase was brought to the 
notice of the Board or the High Court. 
All that was urged in the High Court 
was that out of 30 acres acquired in 
1962, the appellant got possession of 
only 17 acres, and that there was a 
lease of some land in favour of Avirah 


Joseph in 1962. These were questions 
of fact which the High Court rightly 
refused to re-examine. There is no 


merit in this appeal and it is dismissed. 
C. As. Nos. 873 and 874 of 1979: 


Kandu v. The State of Kerala and 
others. 


65. The controversy relates to the 
three gift deeds executed after January 
1, 1970. The High Court has refused 
to exclude the gifted lands, and in view 


of this Courts decision in Ganga- 
dharan’s case (AIR 1977 SC 311), that 
decision is correct as transfers made 


after January 1, 1970 have to be ignor- 
ed even if they are of the excepted 


variety mentioned in Section 84 of the 


Act. The appeals fail and are dismissed.) 
C. A. No. 875 of 1979: 


T. Devidas and others v. Taluk Land 
Board, Talappilly and. others. 


66. It has been argued by Mr. Ram- 
murthy- that the High Court erred in 
upholding the Taluk Land Board’s view 
that the properties ‘received by the de- 
ceased Nanikutty Amma under the par- 
tition deed of 1117 belonged to her ex- 
clusively as the property really þe- 
longed to the ‘tavazhi’ consisting of 
herself, her daughter and the lineal de- 
scendants. The High Court has examin- 
ed the document concerned and held 
that the properties were private pro- 
perties of the executants of the docu- 
ment. This is a finding of fact and there 
is nothing wrong with the view that 
the property which fell to Nanikutty’s 
share was her own property. There is 
no merit in the appeal and it is dismis- 
sed. 

C. A. No. 1019 of 1979: 

P. V. Thomas v. The State of Kerala 

and others. 


67. The appellant was directed by 
the Taluk Land Board to surrender 
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18.93 acres of land. His .grievance was 
that the land in R. S. No. 1/2 was a 
private forest until it was. converted 
into rubber plantation. The Board held 
-that the conversion took place after 
April 1, 1964. As in a document of De- 
cember 12, 1963 the land was a private 
forest, the High Court remanded the 
case for further enquiry. The Board re- 
examined the evidence and found that 
there was satisfactory evidence to prove 
that the land was not a private forest 
as on April 1, 1964. The High Court 
has upheld that finding after examining 
the document of 1963. In view of that 
finding of fact, there is no merit in this 
appeal and it is dismissed. 


C. A. No, 890 of 1979: 


K. C. Thomas v. The 
Board, Vaikom and others. 

68. Mr. Nambiyar has argued that 
the High Court erred in upholding the 
finding of the Taluk Land Board that 
the land in question was not forest but 
‘paramba’ and its conversion into ‘plan- 
tation’ after April 1, 1964 had to be 
ignored under Sec. 52 (4) of the Act. 
But that is a finding of fact, which hag 
not been shown to have been vitiated, 
and does not call for interference here. 
The appeal is dismissed. 


C. A. No. 885 of 1979: 


K. P. Mohammad and others v. Ta- 
luk Land Board, Perinthalmanna and 
others. 

69. The Taluk Land Board made its 
order on November 21, 1975 determin- 
ing the extent of the land to be sur- 
rendered by the appellant, He applied 
to the Board much after the period of 
60 days prescribed in sub-section (8) of 
Section 85 to have that order set aside. 
No -real attempt was made to explain 
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the delay and the High Court there- 
fore rightly upheld the Board's deci- 
sion that the application owas barred 


by limitation. The appeal fails and is 
dismissed. 


C. A. No. 886 of 1979: 


D M. Kunhammed and another v. 
Taluk Land Board, Quallandy and 


others. 

70. The Taluk Land Board’s earlier 
order was set aside by the High Court 
to the extent mentioned in its order 
dated November 16, 1976 and the Board 
was directed to dispose of the matter 
afresh. The Board allowed relief to the 
extent of 53.59 acres by exempting it 
as rubber plantation. But. it disallowed 
the claim that 3.41 acres was arecanut 
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garden in a part of the rubber planta- 
tion as it was. interspersed within the 
boundary of the rubber estate, because 
it was found from the report of the 
authorised officer that this was not so 
The High Court has given satisfactory 
reasons for that view and there is no 
occasion for us to interfere with that 
finding. The appeal fails and is dismis- 
sed. - 
C. A. No. 903 of 1979: 

T. V. Krishnan v. The State of Ke- 
rala and others. 


71. The main controversy was that 
relating to the date of birth of the 
daughter of the appellant. The Taluk 
Land Board has held that she was a 
minor on January 1, 1970 and was a 
member of the appellant’s family. That 
finding has been based on the entries. 
in the school certificate, and as a certi- 
fied copy of the birth register was not 
produced, it cannot be said that the 
High Court erred in refusing to dis- 
turb the Board’s finding. The appeal is 
dismissed. 

C. A. Nos. 574-575 of 1978: 


Ravi Karuna Karan vw The 
Land Board, Quilon and others. 

72. Special leave in these appeals 
has been granted ‘limited to the ques- 
tion of urban lands measuring 7.19 
acres’, The Board gave its finding in 
this matter after making the necessary 
enquiries and ‘visiting’ the lands. The 
High Court has stated in its order 
dated October 11, 1976 on the review 
petition that the question of ‘non-ap- 
plicability of the Act to non-agricultu- 
ral lands’ was not urged for its consi- 
deration, As it is essentially a question 
of fact, it .does not require considera- 
tion in this Court. The appeals fail and 
are dismissed. 


C. A. No. 2584 of 1977: 

Smt. Varghese Mariam and another v. 
The Taluk Land Board and others. 

73. The evidentiary value of the 
purchase certificate came up for consi- 
deration in this case in the High Court. 
In view of our decision’ on point No. 2, 
the appeal is allowed and the case is 
sent back to the High Court for. frash 
disposal in this respect according to law. 


C. A. No. 2586 of 1977: 

P. M. Kuruvilla v. The State of Ke- 
rala and others. 

T4. In view of our decision on pcint 
No. 2, the appeal is allowed and the 
case is sent back to the High Court for 
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fresh disposal according to the law in 
so far as the question of exclusion of 
23.97 acres of land in Trikhadambe vil- 
lage is concerned. . 
75. In the result C. A, Nos. 869/79, 
876/79, 877/79, 878/79, 879/79, 227/78, 
895/79, 2584/77 and 2586/77 are allowed 
to the extent mentioned above. All the 
other appeals fail and are dismissed. 
The parties are left to pay and bear 

their own costs, 
Order accordingly. 
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P. S. KAILASAM, J.:— This appeal 
is by Commissioner of Sales Tax, M. P., 
Indore and three others by certificate 
of fitness granted by the High Court of 
Madhya Pradesh from the judgment and 
order dated 16th March, 1971 in Mis- 
cellaneous Petition No. 85 of 1969, 
whereby the High Court allowed the 
petition filed by the respondents and 
quashed (a) the sanction for criminal 
prosecution of the respondents accord- 
ed by the Commissioner of Sales Tax 
by his memorandum dated 29th April, 
1966 and (b). the proceedings before 
the criminal court started under Sec- 
Don 46 (1)(c) of the Madhya Pradesh 
General Sales Tax Act, 1958, in Crimi- 
nal Case No. 4344 of 1968, 


2. The three respondents are the 
three partners of a firm known as M/s. 
Ramakrishna Ramnath. It is a register- | 
ed partnership firm. The firm was en- 
gaged in business of sale of bidis and 
during the relevant period used to pur- 
chase tendu leaves from the dealers. 
The firm failed to file any return and 
get itself registered under the State 
of Madhya Pradesh. The firm was treat- 
ed as unregistered dealer and was as- 
sessed to sales-tax on the basis of the 
best judgment. There were three as- 
sessment orders. The first was for the 
period 1-11-1956 to 23-10-1960 by an 
order dated 26th December, 1964, as- 
sessing the firm at Rs. 16.380 and im- 
posing a penalty of Rs. 5.000. The se- 
cond order related to the period 21-10- 
1960 to 8-11-1961 and was dated 20th 
December, 1964. The firm was assessed 
to Rs. 8,080 and a penalty of Rs, 2,000 
was imposed. The third order was dated 
20th December, 1964 and was for the 
period 9-11-1961 to 28-10-1962. The as- 
sessment against the firm was for Ru- 
pees 8,000 and a penalty of Rs. 2,000 
was imposed. The demand notices were 
issued in the forms prescribed in the 
hame of the firm by the Sales Tax 
Officer. The firm failed to pay. the tax 
and by the impugned order dated 29-4- 
1966 the Commissioner accorded sanc- 
tion for criminal prosecution of the 
three respondents, who were partners 
of the firm under Section 46 (1) (c) of 
the Act. A challan was filed on 9th. De- 
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cember, 1968 and a Criminal Case No. 
4344 of 1968 was registered and the rə- 
spondents were asked to appear on 207h 
February, 1969. On 17th February, 1949 
the respondents filed writ petition oat 
of which the present appeal arises for 
quashing the order of sanction for ceri- 
minal prosecution dated 29th April, 
1966 given by the Commissioner of 
Sales Tax and of the proceedings bs- 
fore the criminal court in Criminal 
Case No 4344 of 1968. 


3. By its judgment dated 16th March 
1971 the High Court allowed the peʻi- 
tion and quashed the sanction for cii- 
minal prosecution given by the Cor- 
missioner of Sales Tax and the cen- 
minal proceedings. The High Court 
considering the general and legal irn- 
portance of the question, granted a 
certificate of fitness to the Commission2r 
of Sales Tax and the present appeal is 
thus before this Court. ) 


4. Two questions that arise in this 
uppeal are: (i) whether the three part- 
ners can be held liable for the tax ss- 
sessed against the firm; (ii) whether 
the sanction given by the Commission=r 
for prosecution under Section 46 (1) wi 
is sustainable in law. 


5. Regarding the first question tne 
High Court held that the result of non- 
payment of tax against a firm cannot 
be visited on individual partners of 
the Firm. It was only the firm that 
was assessed for liability for tax Dr 
all the three periods. In spite of ræ 
peated notices the firm did not pay tae 
assessment or the penalty that was iry 
posed. The notice of demand in Form 
19 prescribed under M., P. General 
Sales Tax Act, 1958 (hereinafter to 
be referred as Act) was sent to te 
firm demanding payment of the tax and 
penalty with a direction that the whcle 
sum should be deposited in the Gov- 
ernment treasury within 30 days from 
the receipt of the notice of the. demand 
and the treasury receipt in proof of 
payment of the sum should be produz- 
ed before the Sales Tax Officer. The 
dealer received a notice on 6th Jana- 
ary, 1965, but failed to deposit the 
sum as directed. On these facts 
the Inspector (Commissioner?) of Sal2s 
Tax came to the conclusion that the 
dealer had committed an offence under 
Section 46 (1) (c) of the Act and az- 
corded sanction under Section 46 (2) 
of the Act for prosecuting the three 
surviving partners of the firm who ae 
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. Recovery Officer, 
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the three respondents herein. The 
question arises whether under the cir- 
cumstances the partners can be prose- 
cuted for the default of payment of tax 
and penalty by the firm. ‘Dealer’ is 
defined in clause 2 (d) of the Act. It 
includes under Section 2 (d) (1) a local 
authority, a company, an undivided 
Hindu family or any society (including 
a co-operative society), club, firm or 
association which carried on such busi- 


ness. This definition makes it clear 
that the firm is a separate entity and 
is a dealer for the purposes of the 


Act. The firm under Section 7 (2) of 
Act was deemed to be a_ registered 
dealer. Section 18 provides that the 
amount of tax due from a registered 
dealer -shall be assessed separately for 
each year. Accordingly the dealer, 
which is a firm in this case, was as- 
sessed and notice given to the firm. 


` 6. In State of Punjab v. M/s. Jullun- 
dur Vegetables Syndicate (1966) 2 SCR 
457: (AIR 1966 SC 1295) this Court 
held that the firm which was assessed to 
sales-tax under the East Punjab Gene- 
ral Sales Tax was a separate entity 
under the Act. The firm was assessed 
to sales tax in 1953. The order was set 
aside by the Financial Commissioner, 
and proceedings were started for fresh 
assessment but by that time the firm 
was dissolved. The Sales Tax Officer 
made the assessment even though the 
firm had already been dissovled. The 
High Court on a reference held 
that the firm being a separate 
under the Act, there was 
no machinery provided under the 
Act for assessing a firm after its 
dissolution in respect of turnover of 
business before the dissolution, This. 
Court held that though under the part- 
nership law a firm. is not legal 
entity, for the purpose of sales-tax 
under the Act, it is a legal entity, and, 
therefore on dissolution the firm ceases 
to be a legal entity and there is no 
provision in the Act as it stood in 1953 
expressly empowering the assessing 
authority to assess the dissolved firm 
in respect of the turnover before its 
dissolution. There was no further scope 
for assessing the firm which ceases to 
have legal existence. 

7. In Kapurchand Shrimal v. Tax 
Hyderabad (1969) 1 
SCR 691: (AIR 1969 SC 682) a case 
arising out of the Income-tax Act, this 
Court held that the Legislature having 
treated a Hindu undivided family as a 
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members constituting it, proceedings 
for assessment and recovery of the tax 
having been taken against the Hindu 


undivided family, it was not open to 


the tax recovery officer’ to initiate pro- 
ceedings against the manager of the 
Hindu undivided family for his arrest 
and detention. These two cases clearly 
establish that a firm in a partnership 
and a Hindu undivided family are re- 
cognised as legal entities and as such 
proceedings can only be taken against 
the firm or undivided family as. the 
case may be. Neither the partners: of 
the firm nor the members of the Hindu 


undivided family will be liable for the - 


tax assessed against the firm or the un- 
divided Hindu family. It may be noted 
that S. 276 (d) of the Income-tax Act 
specifically includes all partners with- 
in the definition of the word ‘firm’ and 
a company includes directors. In Bom- 
bay Sales Tax Act, 1959 under Section 
18 it is specifically provided that where 
any firm is liable to pay tax under the 
Act, the firm and each of the partners 
f the firm shall be jointly and seve- 
rally liable for such payment. In the 
absence of a specific provision as found 
in Section 18 of the Bombay Act the 
partners of the firm cannot be held 
liable for the tax assessed on the firm. 
On this point we agree with the High 
Court that the partners cannot be made 
liable for the tax assessed on the firm. 


8. The second question that arises is 
whether the sanction given by the Com- 
missioner is sustainable in law. 
validity of the sanction is questioned on 
the ground that under the Sales Tax 
Act the Commissioner is. entitled. to 
pursue two different procedures for en- 
forcing and- realizing the assessment 
made but as there is no guidance as to 
the circumstances in which he should 
resort to either-of the two procedures, 
the provision regarding grant of sanc- 
.tion is invalid. The two procedures 
that are available are under Sections 
22 (4-A) and 46 (1) (c) of the Act. Sec- 
tion 22 (4-A) runs as follows: 


"(4-A) If the tax assessed under this 
Act or any of the Acts repealed by 
Section 52 or any other amount due 
under this Act or any instalment there- 
of is nct paid by any dealer or other 
person liable to pay 
amount due or any instalment thereof 
within the time specified therefor in the 
notice of demand or in the order per- 
mitting payment in instalments or with- 
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such tax, other 
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in the time -allowed for its payment by 
the appellate or revising authority, the 
Commissioner may, after giving the 
dealer or other person a reasonable 
opportunity of. being heard, direct that 
such dealer or person shall, in addi- 
tion to the amount due, pay, by way 
of penalty, a sum equal to:— 

(a) one per cent of such amount for 
each month or port thereof for the 
first three months after the date speci- 
fied for its payment; and 

(b) one and half per cent of such 
amount for each-month or part thereof 


subsequent to the first three months 
aforesaid.” 
9.. There had been subsequent 


amendments by Act 31 of 1975 ` but 
they are not relevant for the purposes 
of this case. Section 22 (4-A) was in- 
serted by the M. P. Act 16 of 1965 
and was published in the gazette of 
3rd April, 1965 and by a Notification 
dated 9th April, 1965 was brought into 
force on 15th April, 1965. The Notice 
was given by the Commissioner 
demanding payment of the tax and 
penalty from the firm within 31 days 
on 4th January, 1965. The period ex- 
pired on 5th February, .1965. The 
sanction for prosecution was given by 
the Commissioner on 29th April, 1966. 
Before the. High Court as well as be- 
fore this Court both the counsel for 
respondents and the State conceded 
that Section 22 (4-A) is retrospective 
in operation and, therefore, sub-section 
is applicable to the facts of the case. 
The sub-section provides that when the 
amount due is not paid within the 
time allowed, the Commissioner. may 
after. giving the dealer a reasonable 
opportunity of being heard. direct that 
such dealer in addition to the amount 
due pay by way of penalty a sum as 
specified in sub-clauses (a) and (b) to 
sub-section (4-A).. The procedure pre- 
scribed in Section 22 (4-A) for collec- 
tion of the amount is by levy of a 
dealer a re- 
of being heard. 


10. The other procedure that is avail- 
able to the Commissioner is by taking 
proceedings under Section 46 of the 
Act. Section 46 ` enumerates certain 
offences and penalties for contravention 
of some of the provisions of the Act. 
We are concerned with Section 46 (1) 
(c) which reads as follows:— 

"46 (1} (c) Whoever, without reason- 
able cause fails to pay the tax due 


asonable opportunity 
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within the .time allowed, ‘shall, without 
prejudice to the .recovery of any -ax 
that mae be due from him, be pun- 
ishable with simple | imprisonment wh:ch 
may extend Zon sis months or a-fne 
not | exceeding .one thousand. rup2es 
or with both, and when ‘the offence is 
a continuing offence, with. a. furtrer 
fine not exceeding fifty rupees for 
every day Che: ‘offence .continues.” 


“11. Stib-séction (2) provides that no 
Court shall take cognizance of any 2f- 
fence punishable under this Act or ny 
rule made thereunder except with he 
the previous sanction of the Commis- 
sioner. If action is to bë taken under 
section 46, the Commissioner will have 
to find that the dealer has failed to 
pay the tax within the time allowed 
and without reasonable’ cause. ‘The 
submission of ‘the learned counsel is 
that the procedure under Section 4€ if 
taken is harsh and more severe. than 
the one contemplated under Sect_on 
22 (4-A) .which enables the Commis- 
sioner to levy a penalty and that op 
only after giving a reasonable oppor- 
tunity of being heard. Befere 
initiating the . prosecution | the Con- 
missioner is not under an’ obligation to 
give any notice to the assesseé. Sec- 
tion 47-A was introduced from Ist 
January, 1964 by M. P. Act No. 20 of 
1964 which provides that no prosecu- 
tion for contravention of any provision 
of this Act or of rules made there- 
undér shall be instituted In respect of 
the same facts on which a penalty has 
been imposed under this Act or the 
said rules, as the case may be By the 
introduction of Section 47-A it is seen 
that when once proceedings are taken 
under Section 22 (4-A) no prosecution 
under Section 46 (1) (c) ‘can. be insti- 


tuted, The position, therefore, is that 
the Commissioner is at liberty to 
choose only one of the two  remed_es 


and the challenge is that one is harsker 
than the other and there is. no guidarce 
provided to the’ Commissioner as ` to 
which of the procedures he should 
adopt in a given case. i 


12. An authoritative statement of 
the Supreme Court on this point is 
found in Maganlal Chhagganlal. (P) 
Lid. v. Municipal. Corpn. of Greater 
Bombay (1974) 2 SCC 402: (AIR 1974 
SC 20001 It was observed that ome 
finds it difficult to reconcile oneself to 
the position that the mere: possibility of 
resort to the ‘Civil: Court should ‘maže 
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Punjab, (1967) 3 SCR 399: 
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invalid a. procedure which would: :other- 
wise be valid. It can very well be 
argued that as long ag a procedure -does 
not by. ‘itself violate either. Art. 19 or 


Article 14 and-is ‘thus constitution- 
ally: valid; the ‘fact: that that pro- 
cedure’ “is ‘more. onerous: and harsh- 
er ‘than ‘the procedure in the 


ordinary Civil Courts, should-not make 
that procedure void merely because the 
authority -competent to take action can 
resort to that procedure in the case of 
some and ordinary civil court proce- 
dure in the -case of others, That a con- 
stitutionally . valid ‘provision of law 
should be held to be void because there 
is a ‘possibility of its’ being resorted to 
in the case of some - and the ordinary 
civil court procedure in the case of 
others somehow makes one feél uneasy 
and that has been responsible for the 


attempts ‘to get round the reasoning 
which is -the basis in the decision in 
Northern India ‘Caterers v.- State -of 


(AIR 1967 SC 
1581). 
13: It was further ‘held that if from 


. the preamble and surrounding circum- 


stances: as well as provisions of the 
statute themselves -explained and ampli- 
fied by affidavits necessary guidelines 
can be inferred the. statute will not be 
hit by Article 14.- The provisions in 
Revenue Recovery Act and other’ Acts 
creating special ‘tribunals and procedure 
for expeditious ` recovery of revenue 
and State dues are held to be ‘in public 

interest and do not ‘violate Article 14. 


14. Regarding the .validity. of two 
remedies for recovery of sales-tax, the 
Supreme, Court in State of Kerala v. 
C.M. Francis & Co. 12 STC 119:(AIR 
1961 SC 617) held that if two remedies 
are open, both can be resorted, at the 
option of the authorities recovering the 
amount unless the Statute in express 
words lays down that :one remedy is 
to the exclusion of the other. The two 
remedies. that were available in the 
case were, one. under Section 13 of the 
Act which provided that if the tax is 
not paid it may be recovered as if it 
were an arrear of land revenue and the 
other under Section 19 which provided 
that any person ‘who failed to pay 
within the time -allowed any tax as- 
sessed on him under the Act shall on 
conviction by the: Magistrate of the 
First Class be liable to pay fine which 
may extend to one thousand rupees. 
This- Court after observing that the 
question that arose was whether -Sec- 
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tion 19 should prevail over Section 13 
of the Act stated that “both the sec- 
tions lay down mode of recovery of 
arrears of tax and as has already been 
noticed by the High Court, lead to the 
application of process of recovery by 
attachment and sale of moveable and 
immoveable properties belonging to 
the tax-evader and it cannot be said 
that one proceeding is more general 
than the other, because there is much 
that is common between them, in sọ 
far ag mode of recovery is concerned”. 


Referring to Section 19 the Court ob- 
served that in addition to recovery 
of the amount, it gives power to the 


Magistrate to convict and sentence the 
offender to fine or in default of pay- 
ment of fine, to imprisonment and ex- 
pressed its opinion that neither of the 
remedies for recovery is destructive of 
the other, because if two remedies are 
open, both can be resorted to, at the 
option of the authorities recovering the 
amount. This decision supports the 
contention of the learned counsel 
the appellant that when two remedies, 


one under Section 22 G-A). and another. 


under Section 46 (1) (c) are available, 
both can be resorted to at the option 
of the authorities recovering the 
amount but for Section 47-A: In the 
case referred in 12 STC 119: (AIR 1961 
SC 617) the two remedies were, one by 
collection of the amount as an arrear 
of land revenue and the other by re- 
sorting to prosecution before the cri- 
minal court. In Shanti Prasad Jain v. 
Director of Enforcement (1963) 2 SCR 
997: (AIR 1962 SC 1764), the question 
arose whether discretion left to the 
executive to choose between two pre- 
liminary procedures was discrimina- 
tory. Under Section 23-A, the Director 
of Enforcement may adjudge the mat- 
ter himself and levy a penalty not ex- 
ceeding three times the value of the 
foreign exchange, in respect of which 
the contravention had taken place or 
Rs. 5,000/- whichever is more or he 
may send it on.to a court if he consi- 
ders that a more severe penalty than 
he can impose is called for whereupon 
on a conviction by a court, the person 
is punishable with imprisonment for- 
two years or fine, The Court observed 
that under Section 23-D, the necessary 
guidance is given in that at any stage 
of the inquiry the Director of Enforce- 
ment is of opinion that having regard 
to the circumstances of the case the 


penalty which he is empowered to im- 
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pose would not be adequate he shall 
instead of imposing any penalty must 


make a complaint in writing to the 
Court. As sufficient guidance was 
given regarding circumstances under 


which cases can be transferred to the 
criminal court, the Court held that the 
power is not unguided or arbitrary. In 
Rayala Corporation (P) Ltd. v. Direc- 
tor of Enforcement,, New Delhi (1970) 1 
SCR 639: (AIR 1970 SC 494), this Court 
following the Shanti Prasad Jain’s 
case (supra) held that the Director of 
Enforcement can only file a complaint 
by acting in accordance with proviso 
to Section 23-D (1) which clearly lays 
down that the complaint is only to be 
filed in those cases where at any stage 
of the inquiry the Director of Enforce- 
ment comes to the conclusion that, hav- 
ing regard to the circumstances of the 
case, the penalty which he is empower- 
ed to impose would not be adequate. 
In Shanti Prasad Jain’s case (supra) as 
well as the Rayala Corporation’s case 
(supra) there were clear guidelines as 
to when prosecution can be resorted 
to and on that basis the Court held 
that the power cannot be said to be 
unguided, The decision in 12 STC 119: 
(AIR 1961 SC 617) (supra) was not re- 
ferred to in the two decisions. In Ram 
Sarup v. Union of India (AIR 1965 SC 
247), the question arose as to whether 
the power under Section 125 of the 
Army Act which empowered the offi- 
cer either to try a case by court-mar- 
tial or by an ordinary court or by a 
criminal court, was left entirely within 
his discretion without any guidance, 
was violative of Article 14 of the Con- 


stitution. The Court held that the 
choice as to which court should try 
the accused is left to the responsible 


military officers under whom the ac- 
cused is serving and these officers were 
to be guided by consideration of the 
exigencies of the service, maintenance 
of discipline in the army, speedier 
trial, the nature of the. offence and the 
person against whom the offence is 
committed. When power is conferred 
on high and responsible officers they 
are expected to act with caution and 
impartiality while discharging their 
duties and the circumstances under 
which they will choose either of the 
remedies available should’ be left to 
them. The vesting of discretionary 


power in the State or public authori- 
ties or an officer of high standing is 
treated as a guarantee that the power 
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will be used fairly and with a sense of 
responsibility. 


15. It has been held by the Privy 
Council in Province of Bombay v. Bon- 
bay Municipal Corpn. 73 Ind App 27!: 
(AIR 1947 PC 34) that every statute 
must be supposed to be for public goed 
at least in intention and therefore of 
few laws, can it be said that the lew 
confers unfettered discretionary pow=2r 
since the policy of law offers guidance 
for the exercise of discretionary power. 
Applying the principles of this decision 
to the present case, the guidance will 
have to be inferred from the policy of 
the law itself, that is, if on particular 
facts of a case the Commissioner wno 
is an officer of high standing in exer- 
cise of his discretion comes to the coa- 
clusion that more drastic remedy 
should be taken, the exercise of that 
option cannot be termed as unconstitu- 
tional. In considering the validity of 
a statute the presumption is in favour 
of its constitutionality and the burd=2n 
is upon him who attacks it to shcw 
that there has been a clear transgres- 
sion of constitutional principles, For 
sustaining the presumption of constitu- 
tionality the Court may take into coa- 
sideration matters of common know- 
ledge, matters of common report, tae 
history of the times and may assume 
every state of facts which can be coi- 
ceived. It must always be presumed 
that the Legislature understands and 
correctly appreciates the need of ts 
own people and that discrimination, if 
any, is based on adequate grounds. It 
is well settled that courts will be jusci- 
fied in giving a liberal interpretation 
to the section in order to avoid con- 
stitutional invalidity. These principles 
have given rise to rule of reading down 
the sections if it becames necessary to 
uphold the validity of the sections. In 
the present case, it is seen, under Sec- 
tion 46 before a prosecution can’ `oe 
launched, it is necessary that the ss- 
sessee should have failed to pay tne 
tax due within the time allowed wita- 
out reasonable cause. The duty of tae 
Commissioner is, therefore, to be sats- 
fied that the assessee has failed without 
reasonable cause and without recourse 
to prosecution under’ Section 46 (1) (c) 
the tax due cannot be collected.. The 
provisions of Section 22 (4-A) can >e 
read as being applicable to cases D 
which the stringent step of prosecutien 
is considered not necessary. The o>- 
tion is with the Commissioner amd 
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if he thinks -. levy of penalty would 
achieve the purpose of collection of the 
tax he can have recourse to the provi- 
sions of Section 22 (4-A). Before levy- 
ing- a penalty under Section 22 (4-A), 
the Commissioner shall give reasonable 
opportunity of being heard as to why 
the penalty should not be levied. Read- 
ing the two provisions harmoniously,! 
we are of the veiw that the discretion 
is given to the Commissioner to resort 
to one of the two remedies as the facts 
of the case may require. In graver 


_ cases he will be justified in taking the 


drastic remedy and resorting to prose- 
cution in the criminal court if he is 
satisfied that such a course is neces- 
sary for the collection of the tax ex- 
peditiously. If the discretion is not 
properly exercised the court may be 
justified in interfering in such cases 
but the Jaw rannot be held to be in- 
valid. In the present case, we have no 
doubt, it is a grave case of failure to 
pay the tax as repeated reminders, went 
unheeded. The Commissioner on the 
facts is fully justified in coming to the 
conclusion that resort to prosecution is 
necessary. On a consideration of the 
decisions on the point we are satisfied 
that there is nothing illegal in confer- 
ring different procedures on the autho- 
rities. | 

16. Taking into account the scheme 
of the Act it can be inferred that a 
more drastic remedy is to be taken 
when such a step is found necessary on 
the facts of the case. Thus construed 
the validity of the section cannot be 
questioned, but if the facts of the case 
do not warrant taking of the graver 
step and no adequate reasons are found 
that order in such circumstances may 
be found to be invalid. 


17. In R. S. Joshi v. Ajit Mills Ltd. 
Ahmedabad (1978) 1 SCR 338: (AIR 
1977 SC 2279) the validity of provi- 
sions of the Act which gave the autho- 
rity a discretion either to proceed 
under Section 37 or Section 63 (1) of 
the Bombay Sales Tax Act without 
specific guidelines was considered. It 
was pointed out that Section 37 provid- 
ed for levy of penalty and forfeiture 
while under Section 63 (1) (h) the per- 
son- becomes liable to be criminally 
prosecuted for contravening the provi- 
sions of Section 46 ‘without reasonable 
excuse and held that there is no con- 
travention of Article 14. 

18. In the result we hold that the 
provisions of the Act conferring diffe- 


‘ 
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rent procedures’ for collection of tax 
cannot be held to be invalid. But in 


view of our finding that the partners 
cannot be proceeded with for collec- 
tion of arrears’ of the firm this appeal 
stands dismissed. 

Appeal partly allowed. 
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(From: Punjab and Haryana)* 


N. L. UNTWALIA AND 
A. P. SEN, JJ. 


Dora Phalauli, Appellant v. State of 
Punjab and others, Respondents. 


Civil Appeal No. 2317 of 1969, 
24-7-1979, | 

Land Acquisition Act (1894), S. 17 — 
Satisfaction. of Government under — 
Expression of — Mode — Validity. 
Civil Writ No. .2713 of 1968, Di. 29-8- 
1968 (Punj & Har), Reversed. 


Where, in the order under Section 17, 
dispensing with right of landowners to 
file objections, it was not mentioned 
that the land proposed to be acquired 
was waste or arable nor was it stated 
that there was any urgency to take 
-recourse to Section 17, the order was 
liable to be struck down. Mere direc- 
tion to the Collector therein to take 
action on ground of urgency was not 4 
legal and complete fulfilment -of . the 


D/- 


requirement of the law.. Civil Writ 
No. 2713 of 1968, Di © 29-8-1968 (Punj 
and Har), Reversed. (Para 2) 
Mr N. N. Keshwani Advocate, for 
Appellant. 
ORDER:— In this appeal filed by 
certificate, several points have been 


urged by learned counsel for the appel- 
lant. We do not consider it necessary 
either to state all the points or dis- 
cuss them as none of them except one 
has got any substance. The point of 
substance which in our opinion must 
succeed in this appeal is as to whether 
even on the face of the Notification 
issued under Section 4 of Land Acquisi- 
tion Act, 1894 (hereinafter called the 
Act), an order under Section 17 (4) dis~ 
pensing with the compliance with the 
provisions of Section 5-A was validly 
made. The paragraph of the Notifica- 
tion which incorporated apparently the 


*(Civil Writ No. 2713 of 1968, D/- 29-8- 
1968, (Punj & Har).) 
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order exercising the power under Sub- 


section (4) of Section 17 of the Act 
reads as follows:— ` 
‘Further in exercise of the- powers 


under the said Act, the Governor of 
Punjab is pleased to direct that action 
under Section 17 shall be taken in 
this case on the grounds of urgency 
and provisions of Section 5-A will not 
apply in regard to this acquisition.” 


2. It is to be clearly understood 
that under. sub-section (4), the. appro- 
priate Government may direct that the 
provision of Section 5-A shall not ap- 
ply where in the opinion of the State 
Government, the provisions of sub-sec- 
tion (1) or sub-section (2) are appli- 
cable, otherwise not. For making the 
provisions of sub-section (1) applicable, 
two things must be satisfied that the 
land im respect of which the urgency 
provision is being: applied is waste or 
arable and secondly that there is an 
urgency to proceed in the matter of 
taking immediate possession and so 
the right of the owner of the land 
for filing an objection under Section 5-A 
should not be made available to him. 
In the portion of the Notification which 
we have extracted above, it is neither 
mentioned that the land is waste or 
arable nor has it been stated that in 
the opinion of the Government, there 
was any urgency to take recourse to 
the provisions of Section 17.of the Act. 
A direction to the Collector has been 
given to take action under Section 17 
on the ground of urgency but this is 
not a legal and complete fulfilment of 
the requirement of the law. It is to 
be remembered that the right of a 
person having any interest in the pro- 
perty to file an objection under Sec- 
tion 5-A of the Act should not be inter- 
fered with in such a casual or cavalier 
manner as has been done in this case. 


3 For the reasons stated above, we 
allow this appeal set aside the order 
of the High Court dismissing the ap- 
pellant’s Writ Petition, allow the writ 
petition and strike down that portion of 
the Notification issued on 23-8-1967 
under Section 4 of the Act which 
directed the exercise of power under 
Section 17. The authorities, if so ad- 
vised, may proceed further in the mat- 
ter after giving. an opportunity to the 
appellant of Hing. their objection under 
Section 5-A. 
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4. Since the other side has not ap- 
peared, there is no order as to costs. 
Appeal allowed. 


AIR 1979 SUPREME COURT 1595 
(From: Allahabad)*’ 
V. R. KRISHNA IYER AND 
A P. SEN JJ. 
Dharambir and another, Petitiorers 
v. State of Uttar Pradesh, Respondent. 


Special Leave Petn, (Crl.) No. 202 of 
1979, D/- 16-7-1979. - 


Constitution of India, Art. 136 — 
Special leave in. Criminal Cases — 
Court not impressed with the grounds 
urged before it — Held that the cən- 
viction being one under Section _ 202, 
I. P. C. the sentence awarded, one of 
life imprisonment, was beyond inier- 
ference —- However, the accused being 
in their early twenties, the Supreme 
Court directed that the State Govern- 
ment and Superintendent of Prison will 
ensure that prisoners are put to mean- 
ingful employment and, if permis- 
sible, to open prisons, that the prison- 
ers be kept in contact with (er 
families and that they should be per- 
mitted to go on parole for two weeks, 
once a year, which should be repeaded 
throughout their period of incarceration 
if their conduct, which at large, is 
found satisfactory. (Penal Code (1880), 
S. 302). (Paras 1, 3, 5) 


M/s. K. B. Rohtagi and Praveen Jain, 
Advocates, for Petitioners; O. P. Rana, 
Advocate, for Respondent. 


ORDER:— We are not impressed with 
the grounds urged before us and so 
dismiss the Special Leave Petition. The 
conviction being one under Section 302, 
Indian Penal Code the sentence awazd- 
ed, namely, one of life imprisonment 
is beyond interference, conviction and 
sentence must, therefore, stand. 


2. We, however, notice that the peti- 
tioners in this case are in their eaczly 
twenties. We must naturally gue 
thought to the impact on these two 
young lives of a life «sentence wh.ch 
means languishing in prison for years 
and years. Such induration of the soul 
induced by indefinite incarceration har- 
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dens the inmates, not softens 
responses, Things as they are, 
přison terms do not humanise or 
litate but debase and promote reci- 
divism,. A host of other vices, which 
are unhmentionable in a judgment, 
haunt the long careers of incarceration, 
are 
forced into cells in the company of 
callous convicts who live in sex-starv- 
ed circumstances, Therefore, the con- 
science of the court constrains it to 
issue appropriate directions which are 
policy-oriented, as part of the sentenc- 


ing process, designed to make the life 
of the sentence inside jail restorative 
of his crippled psyche. One of the 


principal purposes of punitive depriva- 
tion of liberty, constitutionally sanc- 
tioned, is decriminalisation of the cri- 
minal and restoration of his dignity, 
self-esteem and good citizenship, so 
that when the man emerges from the 
forbidding’ gates he becomes a socially 
useful individual. From this angle our 
prisons have to travel long distances to 
meet the ends of social justice. 


3. In the present case, we think it 
proper to direct that the State Gov- 
ernment and the Superintendent of the 
Prison concerned will ensure that the 
two prisoners are put to meaningful 
employment and, if permissible, to 
open prisons, as an experimental mea- 
sure. Counsel for the State represents 
that there are open prisons in the State 
of Uttar Pradesh. We direct the State 


Government to despatch these two’ pri- 


soners to one of the open prisons in 
Uttar Pradesh without standing on 
technical rules, if substantially they 
fulfil the required conditions. 

4. We may take advantage of this 
opportunity to make a general direc- 
tion to the State Government to draw 
up a set of rules to reform the pattern 
of prison life and to = transform the 
present system in itself so that the 
harsher technologies inherited from im- 
perial times are abandoned in favour 
of humane processes constitutionally 
enlivened under the Republic. These 
days, Prison Commissions are at work 
in many States and we do hope that 
the State of Uttar Pradesh will hasten 
to bring compassion into prisons, 

5. We are told that the two prison- 


ers - are agriculturists by profession. 
It is better, therefore, that they are 
put to use as  agriculturists, with- 
in or without the prison com- 
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pass. Being young, they should 
also be trained in any other useful 


craft, if they have aptitude therefor, 
so that when eventually they emerge 
from the prison walls, they may be- 
come sensitive citizens and not be an 
addition to the criminals proliferating 
in the country. We think that when 
prisoners are made to work, as these 
two ought to be under our directions, 
asmall amount by way of wages could 
be paid and should be paid so that 
the healing effect on their minds is 
fully felt, Moreover, proper utilisation 
of services of prisoners in some mean- 
ingful employment, whether as culti- 
vators or as craftsman or even in 
creative labour will be good from the 
society’s angle as it reduces the bur- 
den on the Public Exchequer and the 
tension within. Further, the humanis- 
ing process will be facilitated by keep- 
ing the prisoners in contact with their 
families. This can be made feasible 
(a) by allowing members of the family 
to visit the prisoners and (bi by the 
prisoners, under guarded conditions, 
being permitted, at least once a year, 
to visit their families. We, therefore 
direct that all these be done by the 
State Government and the Superinten- 
dent under the authority of this Court’s 
order. The prisoners will be permit- 
ted to go on parole for two weeks, 
once a year, which will be repeated 
throughout their period of incarceration 
provided their conduct, while at large, 
is found to be satisfactory. With these 
directions we dismiss the Special Leave 
Petition. 

Petition dismissed. 
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year af allotment — Discretionary — 
High Court will not interfere. (Indian 
Administrative Service (Regulation and 
Seniority) Rules (1954), R. 3; All India 
Services (Conditions of Service — Re- 
siduary Matters) Rules (1960), R. 3). 


Normally, the decision of the Govern- 


ment of India assigning a year of allot- 


ment to a particular officer under R. 3 
of the Indian Administrative Service 
(Regulation of Seniority) Rules, 1954, 
or in accordance with orders and in- 
structions issued- by the Central 
Government in that behalf before the 
commencement of these Rules, is final 
and cannct be interfered by the Courts 
under Art. 226 unless such decision was 
capricious or arbitrary or in breach of 
the said .Rules. The same principle 
would apply to the assignment of a 
year of allotment under the "Ni 
formula. (Paras 17, 18) 


Where the Government of India 
adopted a uniform policy not to con- 
done short falls of even less than 6 
days so that there could be uniformity 
of taking note of ‘completed years of 
service’, irrespective of the short fall 
of number of days, in calculating the 
year of allotment in every case under 
the 'N? formula, a member of I. A. S. 
whose year of allotment was fixed 
prior to the J. A. S. (Regulation and 
Seniority) Rules (1954) could not insist 
that the 7 days’ short fall in his case be 
condoned. (Paras 19, 22) 


(B) Fundamental Rules, R. 9 (21) 
(b) — Applicability — Army Officer 
absorbed in Indian Administrative Ser- 
vice — Fixation af seniority — “N” 
formula — Definition of pay in Rule 
9 (21) (b) not applicable — Only basic 
pay relevant — Allawances to be ex- 
cluded. 


A member of the Indian Administra- 
tive Service’ was earlier serving as a 
regular Army Officer. During World 
War II he was appointed as an Emer- 
gency Recruit from the “Open Mar- 
ket”, While fixing his seniority for 
determining the year of allotment 
under the “N” formula only ‘basic 
pay” is to be taken into account and 
not the allowances. The definition of 
“pay” in F.R, 9 (21) (b) is applicable 
only for the fixation of ‘pay’ of a Govt. 
servant who bad been recruited 
from the Armed Forces. The same can- 
not be introduced for purposes of 
regulating the year of allotment under 
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'N’ formula, as it relates to fixation of 
seniority and not of pay. . 
(Paras 24, 26, 27) 
_ {(C) Fundamental Rules, R. 49 — Ap- 
plicability —- Member of Indian Admin- 
istrative Service performing duties of 
two posts — Not entitled to additional 
salary upto 50% maximum for second 
post — On commencement of I. A. S. 
(Pay) Rules (1964) F. R. 49 ceases to 
apply — Even assuming F. R. applies 
held, additional pay would not be war- 
ranted. (Paras 30, 31) 


(D) Fundamental Rules, R. 30 (1) — 
Next Below Rule — Applicability to 
L A. S. Officer. (Indian Administrative 
Service (Cadre) Rules (1954), R. 6 (2))- 


Where the petitioner — an I. A. 5. 
Officer, was serving on deputation with 
Central Government and Officers junior 
to him were selected for super-time 
scale in parent State, the petitioner 
could not on that basis claim as of 
right the benefit of “Next Below Rule”. 
Promotion to the super-time scale is 
not a matter of course. The officer 
must stand the test of suitability and 
his integrity must be beyond doubt 
and he must have been selected by the 
Senior Selection Committee. When the 
petitioner was not considered at 
by the Committee, he could not claim 
benefit of the “Next Below Rule”. AIR 
1965 SC 868 and AIR 1974 SC 87, Rel. 
on. (Paras 35, 42) 
Cases Referred: Chronological Paras 


(1973) 3 SCC 836: AIR 1974 SC 87: 

1974 Lab IC 338 42 
(1964) 7 SCR. 477: AIR 1965 SC 868 35 

Appellant in Person; Mr. K. K. Venu- 
gopalan, Addl. Sol. General, (M/s. 
R. B. Datar and Girish Chandra, Advo- 
cates with him), for Union of India, Mr. 


L. N. Sinha, Sr. Advocate, (Mr, G. S. 
Chatterjee,. Advocate with him), for 
the State of Orissa. 

SEN, J.:— This appeal, by ` special 


leave, is directed against the judgment 
and order of the High Court of Orissa, 
dated November 24, 1970, dismissing 
the appellant’s writ petition for fixa- 
tion of his year of allotment in the 
Indian Administrative Service as 1942 
instead of 1944 and for giving neces- 
sary benefits to him in the fixation of 
his pay. 


2. The facts of this case are com- 
plicated and involved. It is neverthe- 
less necessary to unravel these com- 
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plicated facts, in order to appreciate 
clearly what are the questions which 
must be dealt with in this appeal. The 
appellant having been selected by the 
Special Recruitment Board as an Emer- 
gency Recruit from the ‘Open Market’, 
was appointed to the Indian Admini- 
strative Service on August 7, 1950 and 


allocated to the Orissa cadre. He was . 
born on January 7, 1915, and joined 
the Editorial Staff of the Civil and 


‘the 
serve 


Military Gazette, Lahore, towards 
end of 1938. He continued to 
the Civil and Military Gazette up to 
January 7, 1943, when be joined the 
Army. During the Second World War, 
he was granted an Emergency Com- 
mission in the Army w.e.f. March 7, 
1943 with the rank of Lieutenant w.e.f. 
June 3, 1948 but with seniority in that 
rank w.e.f. September 9, 1944. 


3. The Government of India, Minis- 
try of Home Affairs, New Delhi, by 
letter dated July 19, 1951, forwarded a 
statement showing the years of allot- 
ment assigned to various officers borne 


on the [Indian Civil Administrative 
cadre of Orissa, The -year of allotment 
assigned to the petitioner was 1943} 


for purposes of seniority, on the basis 
of his particulars as available at that 
time. On receiving his representation, 


‘the Ministry of Defence was requested 


to furnish information regarding the 
particulars of his pay. and allowances 
drawn by him during the period Decem- 
ber 31, 1944 to December 31, 1948. As 
the information furnished by the Minis- 
try of Defence did not tally with those 
furnished by the petitioner in his ap- 
plication for recruitment to the Indian 
Administrative Service to the Special 
Recruitment Board, he was asked to 
explain the discrepancy between the 
particulars furnished by him and those 
furnished by the Ministry of Defence. 
He was also asked to explain why his 
seniority should not be calculated on 
the basis of the information furnished 
by the Ministry of Defence according 
to which his year of allotment should 
have been 1945. On receiving his reply, 
the Government of India, Ministry of 
Home Affairs, by its letter dated June 
11, 1952, decided after due considera- 
tion that his ‘protection pay’ should be 
treated as part of. his pay, the allow- 
ances like the Calcutta Compensatory 
and Lodging allowances etc. were not 
to be counted as part of- his pay. It 
was further decided that the. deficiency 
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of six days in counting the number of 
completed years of actual. experience 
could not be condoned.’ The Govern- 
‘ment of India, Ministry of Home Affairs, 
accordingly,- fixed the year- of allot- 
ment of the petitioner to the Indian 
Administrative Service as 1944. 


4. The appellant has had a chequer- 
ed career, It appears that the peti- 
tioner faced heavy weather in the State 
of Orissa, from where in 1952 he was 
sent out on deputation to the Govern- 
ment to India ie after he had served 
the State Government of Orissa for a 


period of little less than two years. 
Thereafter, he remained continuously 
on deputation with the Govt. of India 


for 124 years till he was reverted to 
his parent State on April 23, 1965, de- 
spite the objection of the then Chief 
Minister. He served as Deputy Secre- 
tary to the Government of India in the 
Ministry of Transport from 1955 to 1961. 
On April 1, 1961 he proceeded on long 
leave. On his return from’ leave, - the 
petitioner was appointed - as the Salt 
Commissioner and Managing Director, 
Hindustan Salt Ltd. with headquarters 
at Jaipur. He held both the posts until 
December 23, 1963 and ‘only as Salt 
Commissioner till April 7, 1964, where- 
after he was reverted to the State of 
Orissa, On his reversion to the State, 
he was first appointed as Managing Di- 
rector, State Warehousing Corporation, 
a post usually held by an Additional 
District Magistrate, but later on allowed 
to officiate in the super-time scale as 
Revenue Divisional Commissioner, Sam- 
balpur w.e.f. October 24, 1965, by re- 
verting an officer junior to him. While 
the petitioner was serving as Commis- 
sioner of Land Reforms, ‘Orissa, a pro- 
secution was launched against him on 
November’ . 24, 1967 under. Sec. 5 (2) 
read with S.,5-(1) (e) of: the Prevention 
of Corruption Act, 1947,.on a charge of 
having assets to the tune. of Rupees 
3,29,476.90 disproportionate . to his in- 
come. There was a search of his house 
at Cuttack on and after November 27, 
1967, and -he was placed under suspen- 
sion by the Government of Orissa ..on 
November 28,.1967 under Rule 7 (8). of 


the All India Services (Discipline and 
Appeal) Rules, 1955. Eventually, the 
prosecution ended in an acquittal. The 


petitioner was compulsorily retired by 
the Government on June 9, 1971. On 
September 1, 1977, the State Govern- 
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ment after the order of acquittal, issu- 
ed an order directing that the period 


from November 29, 1967 i.e. the date of - 


suspension, till June 9, 1971, ie, the 
date of his retirement, shall be treated 
as period spent on duty. It also made 
consequential directions in the matter 
of pay and allowances, treating him in 


. the. super-time grade from November 


29, 1967 to April 24,°1968 and, there- 
after in the selection grade, from April 
25, 1968 till June 9, 1971. 


5. The questions sought to be raised 
by the appellant who appeared in per- 
son, are no doubt of a wide and gene- 
ral importance. The question still re- 
mains whether one of them, ie, re- 
garding the year of allotment need or 
could be decided at all. Three questions 
arise for determination on his submis- 
sions: First, whether the Court has the 
jurisdiction or the power to make a 
direction requiring the Government of 
India, to re-fix the year of allotment 
of the petitioner as 1942 instead of 1944 


as determined, respecting his seniority 
in the Indian Administrative Service, 
from which he has retired; secondly, 


whether the Fundamental: Rules applied 
to the petitioner, and if so, whether he 
was entitled under F.R. 49 for the 
period from September 11, 1961 to De- 
cember 23, 1963 during which he simul- 
taneously held both the posts of the 
Salt Commissioner and the Managing 
Director, Hindustan Salt Ltd. with 
headquarters at Jaipur in the State of 
Rajasthan, to the full salary of one 
post and additional salary up to a maxi- 
mum of 50% of the second post, which 
salary has been denied to him; and 
thirdly, whether the next below Rule 
implied in F.R. 30' was ` applicable - to 
the petitioner while he was serving in 
connection with the affairs of the Union, 
inasmuch- as his junior jn. the Orissa 
cadre, Sri V. V. Anantkrishnan was 
appointed in the super-time scale on 
July 24, 1962 and he was thus entitled 
to the benefit of the same. and had to 
be placed in the super-time scale w.e.f. 
July 24, 1962 to June 9, 1971, ie. the 
date of his retirement. 


6. But the whole structure of this 
argument has no real foundation. 


7. The Union of India and the State 
of Orissa filed counter-affidavits and 
denied the petitioner’s right to relief 
on any of the grounds. > > ~ 
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8. In its .elaborate judgment, the 
High Court carefully considered all the 
aspects and took the. view that the. con- 
sidered decision. of the Government «of 
India, Ministry of Home Affairs, on ihe 
representation of the petitioner reacaed 
after: due. consideration, cannot be. in- 
terfered with. They had decided not to 
condone the deficiency of six. days . in 
counting the. number of- completed 
years. of actual experience, nor take in- 
to account compensatory allowance 
like Calcutta Compensatory | allowance 
and the .Lodging allowance, in .calcucat- 
ing his pay, for. determining the. y2ar 
of allotment. Further, the High Ccurt 
observed that the failure of the - pəti- 
tioner to explain the discrepancy be- 
tween the particulars as furnished by 
him and those furnished by the Min- 
istry of Defence, his. failure to produce 
any records to show what the informa- 
tion of the Ministry of Defence was or 
even the reply that he had ultimately 
sent to the Government of India in try- 
ing to explain the discrepancy, coupled 
with the fact that he had neither pro- 
duced the impugned order of the Gəv- 
ernment of India fixing 1944 as the 
year of allotment, nor had he furnsh- 
ed the details of his pay and allow- 
ances from time to time in respect of 
the period in question, were fatal to the 
petitioner’ s case. It also observed that 
in the absenċe of any ‘good reason be- 
ing shown to’ justify intervention by 


the Court in the exercisé of its writ 
jurisdiction, the contention regarding 
the year of allotment cannot be ac- 
cepted. l 


9. The High oü also held in the 
alternative, that the Government of 
India had arrived at the correct -year 
of allotment in respect of thè petition- 
er. In determining the number’ of cam- 
pleted years in the ‘N’ formula, the 
Government was not duty bound under 
Rule 3 to relax the same, and its re- 
fusal to condone the deficiency of six 
days, it could not be said that the Gov- 
ernment had -not dealt with the case 
in a just and equitable manner. In its 
view, the benefit claimed by the ` pəti- 
tioner, to say the least, would be in 
direct contravention of the ‘requirement 
that no fraction of a year was to be 
taken into account. On a proper reading 
of the ‘N’ formula, it was not possible 
to read into the same the imposition of 


a duty on the Government to relax: the 


‘to form an addition to . 
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requirements in appropriate cases, . nor 
would the Government be: justified in 


making a departure ..from the plain 
meaning of .the instructions in a parti- 
cular case, merely on the ground of 
hardship. According to. the High Court, 
the word ‘pay’ in -the context. of the re-. 
levant Rules and Instructions, included 
only such allowances, as were. intended 
pay and not 
compensatory allowances like Calcutta 
City Allowance and Lodging Allowance 
ete, ie, allowances which were essen- 
tially compensatory in character and 
were intended to be reimbursed to. the 
Government servant for the expenditure 
incurred by him inthe course of his 
duty and, therefore, they could not be 
taken to form part of ‘pay’ as referred 
to in the instruction, It lastly held that 
it was not disputed. before it with re- 
gard to. the applicability of the ‘Next 
Below Rule’, that promotion to a post 
in super-time scale involves an element 
of selection and not mere seniority, and 
that there was nothing to show that the 
Government of India ever failed to 
apply their mind to the case of the pe- 
titioner in respect of his claim to the 
benefit of the ‘Next Below Rule’, nor 
was it argued before it that the Gov- 
ernment of India acted mala fide or in 
an arbitrary manner. From the langu- 
age ofthe clarificatory letter of the 
Secretary. of State for India in Council, 
dated. April 2, 1947,.it was clear that no 
Officer can claim as of right promotion 
to: a post carried in super-time scale 
under the ‘Next Below Rule’. It mere- 
ly embodies the guiding principles gov- 
erning promotion to such post which 
involves an. element of selection and 


‘not mere seniority. 


10. There can be, no doubt, in’ our 
opinion, agreeing with the decision of 
the High Court, that the petitioner 
was not. entitled to any relief. The 
High Court has, to our mind,. reached 
a Just and correct decision. 


11. At the very outset, we tried to 
impress on the petitioner that his main 
relief, ie., with respect to fixation of 
the year of allotment, according to the 
"NI formula, had become infructuous, as 
he had already retired from service and 
only the subsidiary relief, i.e., for giv- 
ing necessary benefits to him in the 
fixation of his pay remains which jis 
nothing but ‘a monetary. claim, for the 
enforcement. of which the remedy lay 


1600 S.C. 
elsewhere. But the petitioner who ap- 
peared in person persisted in arguing 


all the points raised particularly the 
one regarding fixation of the year of 
allotment, saying that he was doing it 
for the ‘benefit of others’. We have, 
therefore, no alternative but to deal 
with the appeal on merits. 


12. We fail to comprehend what re- 
lief the petitioner can be granted in 
this appeal. In. his application for grant 
of special leave to this Court under 
Article 136 of the Constitution, the pe- 
titioner has categorically stated that 
‘he was no longer interested in the re- 
lief for determination of the year of 
allotment’, according to the 'N’ formula, 
since he was on the verge of retirement, 
and that the arguments advanced on 
his behalf in the High Court were, 
therefore, only confined to ‘his entitle- 
ment to additional pay under F.R. 49’, 
irrespective of the fact whether he was 
given the benefit under the ‘Next Be- 
low Rule or not’. In this connection, he 
avers:— | 


“2. In the said writ petition, 
petitioner had prayed for the following 
reliefs from the respondents:— 

(a) Proper fixation of his year of al- 
lotment in the Indian Administrative 
Service; 


(b) Grant to the petitioner of the ne- 
cessary benefits under Fundamental 
Rule 49 and ‘Next Below Rule’ in the 
fixation of his pay at a rate higher than 
the super-time scale pay of the IAS 
from 11-9-1961, the date on which - he 
took over concurrently the two appoint- 
ments of Salt Limited, and at super- 
time scale pay from 23-12-1963 when he 
held the appointment of Salt Commis- 
sioner only.” 


“4, That the petitioner was much less 
interested in the adjudication of the 
claim stated in sub-para (a) in view o 
his impending retirement from service” 


“the petitioner’ s main interest was in 


te EE e e a a eee e a aaa 


his claim stated in detail in sub-cl. (b) 


of para 2, particularly its portion re- 


lating to his entitlement of extra re- 
muneration under Fundamental R. 49 
for holding two independent posts con- 
currently, ‘which involved arrears of 
pay amounting to over Rs. 30,000.” 
(Emphasis supplied) 

In that situation, the petitioner cannot 
be heard to say that the Government of 
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India had not arrived at a correct deci- 
sion in. assigning 1944 as the year of 
allotment to him. Even if he were en- 
titled to do so, the contention merits 
no consideration. 


13. The learned Additional - Solicitor- 
General has, at our request, placed be- 
fore us all the relevant records of the 
Ministry of Home Affairs, Ministry of 
Finance and the Ministry of Law & 
Justice which bear upon the question 
at issue. On a perusal of these records, 
it is quite clear that the Government of 
India evolved uniform policy as a mat- 
ter of principle to deal with such ques- 
tions. In the light of the set principles, 
all the demands of the petitioner were 
considered at each stage, and found 
that they could not be accepted, keep- 
ing in view the desirability of uniform- 
ity of policy in such - matters. 


14. In support of the contention re- 
garding the year of allotment, the pe- 
titioner’s submission is twofold, namely, 
(i) the Government of India were in 
error in not condoning the deficiency 
of six days in reckoning the complet- 
ed years of his service after attaining 
the age of 25 years. He has wrongly 
been given credit for only 8 years in- 
stead of 9 years as there was a short 
fall of six days to -complete 9 years, 
which short fall should have been waiv- 
ed by the Government, and. (ii) he be- 
ing a regular Army Officer, the defini- 
tion of ‘pay’ in F.R. 9 (21) (b) was at- 
tracted, so that in determining the year 
of allotment, ‘pay’ would also include 
allowances like Lodging Allowance. We 
are afraid, none of the contentions can 
prevail. 


15. It is common ground that as re- 
gards Emergency Recruits from the 
‘Open Market’, the year of allotment 
was to be determined according to the 
‘Open Market Emergency Recruitment 
Scheme’, embodied in the instructions 
of the Government of India for the pre- 
paration of a common gradation list 
for the officers of the Indian Civil Ser- 
vice Cadre in each State issued on July 
7, 1950. The relevant instructions ad~- 
verted to, so far as material, (herein- 
after referred to as "NI formula) read 
as follows:— 

“TV. Emergency Recruits 
‘Open Market’: 

These officers should be given an year 
of allotment on the basis of the fol- 
lowing rules below:- l > 


from the 
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(1) .The number of completed yeers 
of actual experience of the officers after 
attaining the age of 25 and up to the 
lst December, 1948 as certified by the 
Special Recruitment Board will be tne 
period of previous experience to be 
taken into account, 

This period will be divided into two 
parts, N1 and N2 as below: 

(a) Ni‘ means the period of continu- 
Ous employment on a pay or income of 
not less than Rs. 800 per month be- 
tween 31st December, 1944, and the 3kst 
December, 1948, inclusive. 


(b) N2 means the entire period of 


previous experience to be taken irto 
account, exclusive of N1. 
(2) The year of allotment in each 


case will be 1949—Y, where Y=N1+4 
of N2.” j 

These instructions form a part of coun- 
ter-affidavit filed on behalf of the Union 
of India and are printed in the All 
India Services Manual, Second Editicn, 
at p. 774,. with the heading “Executive 
Instructions/Orders issued by the Gov- 
ernment of India under the Indian Ad- 
ministrative Service (Regulation of S2- 
niority) Rules, 1954.” . 
The year of allotment: ‘N’ formula: 


16. Rule 3 of the Indian Administra- 
tive Service (Regulation of Seniorit) 


Rules, 1954, so far as relevant, reads:— ' 


“3. Assignment of year of allot- 
ment.— (1) Every officer shall be az- 
signed a year of allotment in accord- 
ance with the provisions hereinafter 
contained in this rule. 


(2) The year of allotment: of an ofi- 
cer in service at the commencement Of 
these rules shall be the same as 
. been assigned to him or may be as- 
signed to him by the Central Govera- 
ment in accordance with the orders ard 
instructions in force immediately. be- 
fore the commencement of these rules” 


| 17. Even according to the petitioner, 
ihe is not entitled, under the "NI foz- 
mula as it stands, to a credit of more 
than 8 years. If that be so, the High 
Court quite properly declined to .exe>- 
icise its extraordinary ` jurisdicticn 
under Article 226 of the Constituticn 
inasmuch as no writ or direction could 
be issued, in a matter which was esser- 
tially in the discretion of the Goverr- 
ment, to re-fix his seniority by giving 


credit for 9 years instead of 8 years as. 


provided for, as admittedly the rele- 


tana an fins <7 om 1 
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vant instructions require ‘completed 


years of actual experience’. 


18. Normally, the decision of 
Government of India assigning a year 
of allotment to a particular officer 
under Rule 3 of the Indian Administra- 
tive Service (Regulation of Seniority) 
Rules, 1954, or in accordance with 
orders and instructions issued by the 
Central Government in that behalf be- 
fore the commencement of these Rules, 
is final and cannot be interfered by the 
Courts under Article 226 of the Consti- 
tution unless such decision was caprici- 
ous or arbitrary or in breach of the 
said Rules. The same principle should 
apply to the assignment of a year of 
allotment under the ‘N’ formula. 


19. The contention that the Govern- 
ment of India should have condoned 
the short fall of six days by relaxation 
of the relevant Rule under the powers 
vested in it by the All India Services 
(Conditions of Service—Residuary Mat- 
ters) Rules, 1960, can hardly be accept- 
ed. These Rules were not in force when 
the Government of India, Ministry of 
Home Affairs, by their letter dated 
July 19, 1951 issued a statement show- 
ing their years of allotment assigned to 
officers borne on the Indian Civil 
ministrative Service Cadre of Orissa, 
wherein the year of allotment assigned 
to the petitioner was 19434, or even at 
the time when the Ministry of Home 
Affairs by its letter dated June 11, 1952 
rejected his representation in that be- 
half, while revising his year of allot- 
ment to 1944. The relevant records of 
the Government of India, Ministry of 
Home Affairs disclose that the Govern- 
ment of India adopted a uniform policy 
in this regard and short falls of even 
less than 6 days have not been condon- 
ed so that there could be uniformity of 


the 


‘taking note of ‘completed years of ser- 


vice’, irrespective of the short fall of 
number of days, in calculating the year, 
of allotment in every case under the 
"NI formula. 


20. The question of relaxation was 
considered at the highest level as ad- 
mitted by the petitioner himself. The 
records of the Government of [ndia, 
Ministry of Home Affairs, disclose that 
by letter dated June 11, 1952, the Gov- 
ernment of India after due considera- 
tion, rejected the representation of the 
petitioner, by issuing an order to 
following effect:— 


Ad-. 


the 


+ 
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“I am directed to say that the Gov- 
ernment of India have carefully con- 
sidered the points raised by Sri Suri in 
his representation. The decisions there- 
on are as follows:— 

(i) Considering the circumstances in 
which the pay scale in the Army 
generally reduced and a ‘protection pay’ 
was given, the Government of India 
consider that it would only be fair 
that the ‘protection pay’ granted to Sri 
Suri during his service in Army should 
be treated as part of his basic pay for 
purposes of determining his seniority. 


(ii) The Calcutta Compensatory Al- 
lowance and the Lodging Allowance 
drawn by Sri Suri during the period 
October 1944 to August 1947, cannot be 
treated as part of pay for computing 
Ni or N2. 

(iii) Sri Suri has represented that the 
completed years of service after attain- 


ing the age of 25 up to the 31st Decem- 
ber 1948, calculated in accordance with 
the formula falls short of one addi- 
tional year in his case because of a 
shortage of six days. He has requested 
that this deficiency should be condoned. 
The Government of India have rejected 
similar requests for condonation of even 
shorter periods and regret, therefore, 
that they are unable to accede to the 
request. 

2. On the basis of the decision refer- 











red to in para 1 (i) above, Sri Suri's 
revised year of allotment works out 
to be 1944. His position in the Orissa 


Indian Civil Administrative Gradation 
List (forwarded with the Ministry of 
Home Affairs Letter No, 2/3/52-AIS, 
dated the 26th April, 1952) will there- 
fore be immediately below Sri S. T. 
Merani (S. No. 12) and above Sri S. S. 
Murthi (S. No. 13) The serial num- 
bers of Shri Murthi and officers below 
him in the list may be changed ac- 
cordingly.” (Emphasis supplied). 


21. The matter did not rest at that. 
Thereafter, the All India Services 
(Conditions of Service—Residuary Mat- 
ters) Rules, 1960 were framed, and by 
Rule 3 the Central Government were 
conferred power to relax the rules and 
regulations regulating the conditions of 
service appointed to an All India Ser- 
vice, in any particular case, on the 
ground ‘undue hardship’, as they may 
consider it necessary for dealing with 
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power to condone the deficiency, 
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the case in a just and equitable man- 
ner. A doubt was raised whether the 
power of relaxing rules was intended 
to be applicable to ‘Recruitment Rules’ 
also, The Government of India have 
held that the ‘Recruitment Rules’ can- 
not be relaxed under Rule 3. Never- 
theless, the petitioner kept on making 
representations and the question was 


reconsidered on. occasions more than 
one as reflected in the order of Sri 
Govind Ballabh Pant, Minister for 


Home Affairs, dated June 1, 1958, which 
reads:—- 


“Sri Suri’s case has been considered 
more than once. I do not find, however, 
any adequate reasons for revising the 
orders already passed. It would be dif- 


ficult to condone the-deficiency even if 
it be of only 7 days in the case of only 
one officer. The rule which gave an 


advantage to married officers cannot 
apply to him as he was not married at 
the time.” (Emphasis supplied). 

22. Even assuming there was a 
the 
matter rested entirely in the discretion 
of the Government of India. When a 
decision in a policy matter like this is 
left to the absolute discretion of the 
Executive, we do not see how the 
Courts can interfere and issue a direc- 
tion to the Government of India to re- 
consider the matter afresh, after a lapse 
of more than 25 years. It would not 
only disturb the combined gradation 
list of the officers belonging to the 
Indian Administrative Service, but also 
affect the seniority of many officers 
who have not been impleaded in these 
proceedings. Maybe, many of them 
may have died or retired and even as 
regards thé others, they may have been 
confirmed in the super-time grade The 
High Court, therefore, rightly, in our 
opinion, held that there could be no 
interference in such matters. 

N’ Formula and F.R. 9 (21) (b): 

F.R. 9 (21) (bi reads:— 

"(b) In the case of a military officer, 
in receipt of the rates of pay introduc- 
ed on July 1, 1924, pay includes’ the 
amount which he receives monthly, 
under the following designations:— 

(i) pay of appointment, lodging allow- 
ance and marriage allowance and 

(ii) pay of rank, command pay, addi- 
tional pay, Indian Army allowance, 
lodging allowance and marriage allow- 
ance.” l 


ae 
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F.R. 2 provides that the Fundamen<al 
‘Rules shall apply, subject Zo (De provi- 
sions of F.R. 3, to all Government ser- 
vants whose pay is debitable to civil 
estimates and to any other class of 
Government servants to which the Pre- 
sident may by general or ‘special orcer 
declare ‘them to be applicable. H is, 
however, provided by F.R. 3 -that unless 
it be otherwise distinctly provided by 
or under the’ rules, nothing in these 
Rules shall apply to Government ser- 
vants whose conditions of Service gre 
governed by Army or Marine Regua- 
tions. It is, therefore, obvious that fhe 
definition of ‘pay’ in the case of a mili- 
tary officer, introduced by F.R. 9 (21) 
(b), is for ‘protection pay’, when such 
officer is recruited in civil service under 
the employment of the Union of India, 
Le, for fixation of his pay in such ser- 
vice. For this limited purpose, the 
term ‘pay’ not only includes the ‘rank 
pay’ but also command pay, additional 
pay ete, and, ‘allowances’ like lodging 
allowance and marriage allowance zre 
treated as part of ‘pay’. If a militery 
Officer had been receiving any of these 
allowances, they will fall under ‘the 
head. ‘pay’ under PR: 9 (21) (a). F.R 9 
(21) (b) bad therefore, no relevance in 


the matter of fixing the seniority of 
Emergency Recruits from the ‘Oren 
Market’ to the Indian ` Administrative 


Service, like the- petitioner, even where 
they were drawn from the Army, tut 
was applicable only in regard to fixa- 
tion of their initial pay. 


,23 It is, however, argued that fhe 
petitioner Was a regular Army Officer 
at the time when he was appointed as 
an Emergency Recruit from the ‘Open 
Market’ and, therefore, his pay jor 
purposes of calculating the year of al- 
lotment was regulated by F.R. 9 (21) ©), 
in the absence of any . Provision to the 
contrary. 


24. The argument pee to he 
somewhat attractive but on deeper ccn- 
siderations must be rejected, The 
underlying principles on which the ‘N’ 
formula was evolved by the -Govern- 
ment of India are set out in‘ the letter 
of the Ministry of Home Affairs, dated 
July 18, 1949, the substance of whizh 
reads: 


“4. No decision has yet been reachəd 
about the seniority to be accorded to 
candidates from the ‘Open Market’ © <p- 
pointed Lo the IAS on the recommenda- 
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tion of the Special Recruitment Board. 
There were two -alternative methods by 
which seniority of such officers should 
be - determined, viz. (a) on the princi- 
ple of.the ‘basic pay’ or (b) related to 
which . the candidates 
concerned. had gained in their respec- 
tive employment, profession or business. 
The ‘basic pay’ of the Emergency Re- 
cruits drawn from the ‘Open Market’ 
had been fixed mainly on the basis of 
age. As regards (a), it was felt that if 
seniority is to follow strictly the basic 
pay, the initial ‘basic pay’ would be 
subject to a maximum of Rs. 660 for 
the junior scale and Rs. 1,000 in the 
senior scale which represents the pay 
admissible in the tenth year of service 
at the. age of 36. The alternative 
method of approach, Le to relate seni- 
ority of the new recruits to be length 
of his actual experience in the previ- 
ous employment, business or profession, 


would be fair to the recruits them- 
selves inter se as it would maintain 
a distinction on the basis of their 


‘actual experience’. Jt was, therefore, 
proposed that credit should be given to 
the Emergency Recruits for thé pur- 
pose of determining their seniority in 
the IAS at the rate of six months in 
every year of experience which such 
recruits may have after the age of 25.” 


The ‘pay’ for purposes of determining 


the year of allotment under ‘N’ formula 
of such recruits like. the petitioner, was, 
therefore, the ‘basic ‘pay’ which must 
necessarily exclude allowances. This 


concept of ‘basic pay’ for fixation of, 


initial pay is reflectetd in the Indian 
Administrative Service (Pay) Rules, 
1954 which takes into account only the 
‘initial pay’. i 

25. It has been stated . . on behalf of 
the Union of India that the Special 
Recruitment Board,- for this recruit- 


ment, interviewed- candidates who were, 


already employed under the Govern- 
ment or in commercial firms or busi- 
ness houses and in. public or local 
bodies as well as members of the legal 
profession and others and out of 153 
candidates selected, 115 were Govern- 
ment servants, 15 were from commer- 
cial firms and business houses, 8 from 
public and local bodies, 4 from legal 
profession. and 11 from other sources. 
to be 
given for the period of continuous em- 
ployment on pay. or income not less 


than Rs,.800 p.m. would, therefore, 


` 


\ 
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apply uniformly to persons who were 
previously lawyers or employed in 
business houses or in Government ser- 
vice. Uniformity in such a case can only 
be attained by excluding allowances in 
every case, because the allowances 
which persons drawn from these dif- 
ferent sources would be getting, would 
be varied in character. The Government 
of India, therefore, acted fully in con- 
sonance with Articles 14 and 16 of the 
Constituzion in excluding allowances in 
computing the pay. The amount of 
Rs. 800 p.m. was taken as a basis as it 
was the first stage in the senior time 
scale of pay of officers in the Indian 
Adminisirative Service, In this scale, 
the amount of Rs. 800 is the ‘basic pay 
without including allowances, 


26. Under these circumstances, the 
decision taken from the beginning was 
that allowances would not be included 
in computing the pay and as long as 
this decision is applied. uniformly, 
without exception, the appellant can 
have no grievance in this regard to 
seniority specifically as allowances 
would have to be added uniformly to 
all other persons in the seniority list, 
Thus, the definition of ‘pay’ in F.R. 9 
(21) (b) is applicable only for the fixa- 
tion of ‘pay’ of a Government servant 
who had been recruited from the Arm- 
ed Forces. In such a case, the total 
salary including such allowances as 
falling within the definition, is taken 
note of. The petitioner admittedly was 
given an initial pay of Rs. 1,000 Le 
much higher than officers appointed to 
the Indian Administrative Service on 
the result of the competitive examina- 
tions. Here we are not concerned with 
the fixation of pay of the petitioner 
but with regard to the Rules relating 
to the fixation of his seniority which 
would take note of the period prior to 
his recruitment to the Indian Admin- 
istrative Service and for that purpose 
the ‘basic pay’ alone was relevant. The 
concept of pay under F.R. 9 (21) (b) 
cannot, therefore, be introduced for 
purposes of regulating the year of al- 
lotment under ‘N’ formula, as it relates 
to fixation of seniority and not of pay. 
The matter falls to be regulated by 
the interpretation placed by the Gov- 
ernment of India, Ministry of Home 
Affairs in their letter dated July 18, 
1949. 

27. If the definition of ‘pay’ in F.R. 
9 (21) (b) was to be taken note of, then 
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Calcutta compensatory allowance and 
marriage allowance would also be in- 
cluded. Obviously, a rule which makes 
seniority dependent upon marriage al- 
lowance and, therefore, on whether the 
officer was married or not will be vio- 
lative of Article 14 of the Constitution. 
The petitioner gave up before the High 
Court his claim to the inclusion of 
marriage allowance though covered by 
the definition of pay, and in this Court 
his claim for the inclusion of Calcutta 
Compensatory Allowance. In dealing 
with the question, the High Court has 
Observed that the word ‘pay’ in the 
context of the relevant Rules and In- 
structions included only such allowances 
as were intended to form an addition 
to pay and not compensatory allowance 
like Calcutta City Allowance and Lodg- 
ing Allowance’ ete, i, allowances 
which were essentially compensatory 
in character and were intended to be 
reimbursed to the Government servant- 
for the expenditure incurred by him 
in the course of his duty and, there- 
fore, they could not be taken to form 
part of ‘pay’ as referred to in the "Ni 
formula. We cannot see that the peti- 
tioner is on a better footing as regards 
lodging allowance, which is usually 
given to Army Officers in lieu of rent- 
free quarters. They become at once 
disentitled to such allowance the mo- 
ment they are allotted quarters. Lodg- 
ing allowance is, therefore, essentially 
compensatory in nature, The inclusion 
of pay as defined in F.R. 9 (21) (b) in 
the ‘N’ formula to include the lodging 
allowance, is not permissible as the 
petitioner would have to claim the ap- 
plication of the definition of ‘pay’ in 
its full rigour or not at all. Any other 
construction will lead to manifest in- 
justice as it woùld result in discrimi- 
nation between persons similarly 
situated, ie, between an Army Officer 
in receipt of lodging allowance in lieu 
of rent-free quarters and one in occu- 
pation of such rent-free quarters, in 
the matter of seniority in the Indian 
Administrative Service. The inevitable 
conclusion, therefore, is that the defini- 
tion of ‘pay’ in F.R. 9 (21) (b) was not 
applicable for purposes of fixation of 
seniority of the petitioner. 


Fundamental Rules and their 


cability): 


appli- 


` 28. It is not necessary for our pur- 
poses to deal with the larger question 


D 
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as to whether the Fundamental Rulzs 
regulate the conditions of service f 
members of the Indian Administrative 
Service, As at present advised, we are 


inclined to think that their conditions 
of service are regulated by the provi- 
sions of All India Services Act, 1951 


and the various Rules and Regulations 
framed thereunder, such as Indian A7. 
ministrative Service (Recruitment) Rules 
1954, Indian Administrative Service 
(Cadre) Rules, 1954, Indian Administra- 
tive Service (Pay) Rules, 1954, Indian 
Administrative Service (Regulation of 
Seniority) Rules, 1954, Indian Admin- 
istrative Service (Appointment by Pro- 
-. motion) Regulation, 1955, All India Ser- 
vices (Discipline & Appeal) Rules, 1955 
and 1969, All India Services (Conditioas 
of Service—Residuary Matters) Rules, 
1960 etc. When there is specific provi- 
sion made in regard to them. on -a 
particular subject regulating their coa- 
ditions of service in the said Act and 
the Rules, the question of applicability 
of the Fundamental Rules does "` not 
arise. 


29. Even assuming that the Funda- 
mental Rules were applicable on Aug. 
7, 1950, ie. at the time when the peti- 


tioner was appointed to the Indian 
Administrative Service, these Funca~ 
mental Rules ceased to be applicatle 


on the coming into force of the afore- 
said rules and regulations framed under 
the Act, unless the President by an 
order under F. R, 2 declared them to 
be so applicable. 


Combination of posts and right to Addi- 
tional Pay under F. R. 49: 


30. The short question for considera- 
tion is whether the petitioner was en- 
titled under F. R. 49 for the period 
from September 11, 1961 to Decemter 
23, 1963 during which he simultare- 
ously held both the posts of the Salt 
Commissioner and the Managing Direc- 
tor, Hindustan Salt Ltd, with head- 
quarters at Jaipur, to the full salary 
of one post and additional salary ol a 
maximum of 50% of the second past. 
‘The answer must clearly be in the 
negative. The provisions of F, R. 49 
were not applicable to him after the 
Indian Administrative Service (Pey) 
Rules, 1954 were brought into forze; 
and even if they were F. R. 49, in 
terms, provides that when a. civil ser- 
vant holds two posts, he is disentitled 
to draw the salary of both the poss. 
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All that such a civil servant becomes 


entitled to is the salary of the 
(sic) for „performing the duties of 
the lower post. Thus, the pay of 
-one of the posts can be allow- 


ed. Furthermore, the rules relating 
to pay applicable in 1962 were the 
Indian Administrative Service (Pay) 
Rules, 1954 which make no provision 
for additional pay. 

31. Rule 13 of the said Rules reads 
as follows:— 

“13. Repeal and saving. — Any rules 
corresponding to these rules and in 
force immediately before the com- 
mencement of these ` rules are hereby 
repealed: i 


Provided that any order made or 
action taken under the rules so repeal- 
ed shall be deemed to have been made 
or taken under the corresponding provi- 
sions of these rules.” 


It would thus follow that the provi- 
sions of Fundamental Rules in regard 
to pay, even if applicable, ceased to 
apply from the date on which the 
Indian Administrative Service (Pay) 
Rules, 1954 came into force. The peti- 
tioner, therefore, would normally not 
be entitled to invoke F. R. 49, in re- 
gard to the salary paid to him when 
he was simultaneously holding the two 
posts in question, 


32. Even assuming that the provi- 
sions in the Fundamental Rules would 
continue to apply to a member of the 
Indian Administrative Service in regard 
to which no specific provision is made 
by framing a rule under the All India 
the 


49, he had no claim to any additional 
salary. The records of the Govern- 
ment of India, Ministry of Home Af- 
fairs disclose that the ground on which 
the claim of the petitioner was reject- 
ed was that at the time the post of 
Managing Director, Hindustan Salt Ltd. 
was brought into existence, there was 
a down-grading of the post of Salt 
Commissioner having regard to the 
diminution in the nature of duties and 
responsibilities attached to the said post. 
Normally, this should have resulted in 
a reduction in the scale of pay of the 
post of Salt Commissioner, but the 
Government of. India, on due applica- 
tion of mind, refrained from doing so, 
purely on consideration of his addi- 
tional charge, and continued the post 
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in the same scale of pay as a result 
of which the petitioner, in fact, obtain- 
ed monetary benefit, For this reason, 
the Finance Ministry did not agree to 
any extra remuneration over and above 
the scale of Rupees 1800/-, Rupees 
2000/- to the Salt Cormmissioner-cum- 
Managing Director. 


33. The grievance of the petitioner 
that his successor-in-office to the post 
of Salt Commissioner, Jaipur was given 
a pay of Rs. 2,250/- was also consider- 
ed, but his representation was rejected 
on the ground that the said incumbent 
had already been drawing Rs. 2,250/- 
when he was asked to hold the post 
‘of Salt Commissioner, Jaipur. The rele- 
‘vant records disclose again a full 
and detailed application of mind to the 
issues involved. 


r 34, Thus there was no question of 
the petitioner being entitled to he 
given an additional pay under F.R. 49 
i.e. full salary of one post and addi- 
tional salary up to a maximum of 50% 
of the other post, for the: period from 
September 11, 1961 to December 23, 
1963, during . which he simultaneously 
held both the posts. 


‘Next Below Rule’ 


35. The . intention underlying ‘the 
second proviso to F. R. 30 (1) which is 
commonly known as the ‘Next Below 
Rule’ is the principle that when an offi- 
cer in & post (whether within the cadre 
6f his service or not) is for any reason 
prevented from officiating in his turn 
in a post on higher scale or grade borne 
on the cadre of the service -to which 
he belongs, he may be authorised by 
special order of the appropriate autho- 
rity pro forma officiating promotions 
into such scale, of pay and thereupon 
be granted the pay of that scale or 
grade if they be more advantageous 
to him on each occasion on which the 
officer immediately junior to him in the 
cadre of his service: draws officiating 
pay in that scale or grade. The prin- 
ciple behind the so-called rule is evi- 
dently that an officer out of his regular 
line should not suffer by forfeiting act- 
ing promotion which he would other- 
wise have received had he remained in 
his regular line: The State of Mysore 
v. M. H. Bellary (1964) 7 SCR 471. 


36. The real implications of the 
‘Next Below Rule’ as defined in the 
Secretary of State for India’s ruling 


clarified by the Government of India, 
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Ministry of Finance by letter No. 
2 (25)-Est.III/46, dated April 2, 1947: 
All India Services Manual, 2nd Ed. 


pp. 765-66, insofar as they bear upon 
the claim or right to the benefits there- 
under in respect of the petitioner, are 
extracted below :— 


“The so-called ‘rule’ is not a rule of © 
any independent application. It sets 
out only the guiding principles for ap- 


plication in any case in which the 
Governor-General in Council, or the 
Governor exercising his individual 


judgment in virtue of the powers con- 
ferred on him by the Secretary of 
State’s Rule of the 14th April, 1942 
(published with Home Department 
Notification No. 195/40 Ests., dated the 
9th June 1942), proposes to regulate 
Officiating pay by special orders under 
the second proviso to Fundamental 
Rule 30 (1). The condition precedent 
to the application of the ‘Next Below 
Rule’ must, therefore, .be fulfilled in 
each individual case before action may 
be taken under this proviso.” 


It would thus appear that the ‘Next 
Below Rule’ is not a rule of any inde- 
pendent application. It sets out only 
the guiding principles for application 
in any case in which the President or 
the Governor proposes to regulate an 
officiating pay by special order under 
the second proviso to F, R. 30 (1). The. 
condition precedent to the application 
of the ‘Next Below Rule’ must, there- 
fore, be fulfilled in each individual 
case before any - action can be taken 
under this proviso. 


37. It was not disputed before the 
High Court with regard to the ‘Next 
Below Rule’ that promotion to a post 
in super-time scale involves an element 
of selection and not mere seniority. The 
Government of India, Ministry of Home 
Affairs, intimated the petitioner in June 
1965 that his representation for fixation 
of pay in the super-time scale on the 
basis of the ‘Next Below Rule’ had 
been rejected. It was, therefore, ac- 
cepted before the High Court that there 
was due application of mind by the 
Government of India to the case of the 
petitioner in respect of his claim to 
the benefit of the ‘Next Below Rule’ 
and that there was nothing to show 
that the Government had acted mala 
fide or in an arbitrary manner in re- 
jecting his claim. 
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38. The Additional Solicitor. General 


placed ‘before us, voluminous records 
showing that, as a rule of universal 
application, the benefit of the ‘Next 


Below Rule’ has never been extenced 
when there is promotion to a post in 
super-time scale. This is a problem 
which has faced the Government of 
India on numerous occasions and even- 
tually the Government reached a uai- 
form decision that the ‘Next Below 
Rule’ should not be applied to a super- 
time scale post, carrying Rupees 
2,500-125/2-2750 for considerations of 
policy which are these: (i) The length 
of service’ which officers in States have 
to put in before they get promotion to 
super-time scale is not uniform; ii) 
Most of the States have got Divisional 
. Commissioners,’ while some States do 

not have this post; (iii) The posts of 
Secretaries in some States carry pay in 
Super-time scale while in other these 
posts carry pay in-the senior scale; and 
(iv) An officer might be good enouzh 
to be a Divisional Commissioner, tut 
might not be good enough to be Joint 
Secretary to the Government of Tod a 


39. The benefit of the ‘Next Below 
Rule’ is available in the selection grade 
but this benefit has not so far been =l- 
lowed to the members of the Indian 
Administrative Service in the super- 
time scale. The considerations on which 
this policy of the Central Government 
is based’ are contained in the note ‘of 
Sri L P. Singh which is reproducd 
below:— ° 


“The length of -service which off- 
cers in different States have to put in 
before they get promotion is not uri- 
form. In some States, officers become 
Commissioners in - the 15th or 16th 
year of service; in some, even officers 
who have put in 20 years service in 
the Indian Civil Service are still draw- 
ing pay in the senior time scale. Again 
while most States have got -Divisional 
Commissioners, some have not. Further, 
Secretaries to Government in West 
Bengal, Maharashtra and Gujarat are 
allowed special rates of remuneration. 
Again, while an officer may be good 
enough to be a Divisional’ Commis- 
sioner,, he may not necessarily be goed 
enough to be a Joint Secretary to ‘the 
Government of India.” 

40. It appears that the State Gov- 


ernment of Tamil Nadu made a refer- 
ence on the subject, and the matter 
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was studied in depth by the various 
ministries. The Ministry of Home Af- 
fairs was not,. unfavourably inclined. It 
expressed that since new guidelines 
have been evolved and the State Gov- 
ernments have been requested to con- 
stitute a Screening Committee for con- 
sidering. the cases of the members of 
the Indian Administrative Service for 
appointments to posts carrying pay in 
super~time. scale, the benefit of super- 
time scale should be extended to offi- 
cers on deputation with the Government 
of India under the ‘Next Below Rule’. 
It, however, agreed that there cannot 
be complete uniformity at any parti- 
cular time, since the length of service 
which officers in different States have 
to ‘put in before they get promotion is 
not uniform but expressed that this 
criterion loses much of its force with 
the passage of time and that the view 
that an officer might be good enough 


to be a Divisional Commissioner and 
might not be good enough to be’ the 
Joint Secretary to the Government of 


India, hits at the very root of the 
system of Administration which we 
have adopted in this Country. It fur- 
ther expressed that the fact that most ` 
of the States have got Divisional Com- 
missioners while some States do not 
have these posts, has no relevance, It, 
therefore, proposed that officers belong- 
ing to the Indian Administrative Ser- 
vice shoud be given pro forma promotion 
to the super-time scale by the State 
Government under the ‘Next Below 
Rule’ so that the service rendered by 
such officer from the date of such pro- 
motion, will count for the purpose of 
fixation. of initial pay, on reversion to 
the parent cadre, and also for the pur- 
pose of increments, and the benefit 
Should be allowed on ‘one for one 
basis’. It was also suggested ` in the 
alternative, that if the benefit of the 
‘Next Below Rule’ could not be extend- 
ed to such officer and if he is detained 
by the Government in a lower post at 
the Centre against his wishes and in 
public interest, he should be given the 
‘higher pay’ on personal basis, ie., as a 
measure personal to him within the 
framework of the policy quoted above. 
When the matter was referred to the 
Ministry -of Finance, it did not agree 
to either proposal, and the Ministry of 
Law rightly pointed out: 


‘It is not appropriate to raise the 
scale of ex-cadre post to that of super- 
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time scale merely because the incum- 
bent has become due for promotion to 
the super-time scale. The pay attach- 


ed to a post is with regarding to the 
nature of the duties and  responsibili- 
ties and not with reference to the en- 


titlements of the incumbents.” 


As regards, the scope of the protection 
of pay envisaged by the proviso to sub- 
rule (2) of Rule 6 of the Indian Ad- 
ministrative Service (Cadre) Rules, the 
Law Ministry advised that: 


“The concept of the basic pay which 
the officer would have drawn but for 
his deputation is limited to the basic 
pay of the post to which he would 
have been promoted in the natural 
course of things but not to a post like 
a super-time scale to which appoint- 
ment igs not only on the basis of senio- 
rity but also merit and suitability.” 


41. Thus the present position is that 
the benefit of the ‘Next Below Rule’ is 
available at the first stage of selection 
ie. at the time of appointment in the 
selection grade but not at the second 
stage, namely, at the time of promo- 
tion to the super-time scale. 


42. It is, therefore, abundantly clear 
that the petitioner cannot claim as a 
right the super-time scale merely on 
the basis of his seniority among the 
members of the Indian Administrative 
Service belonging to the Orissa Cadre. 
The process of appointment to the 
super-time scale is by selection. When 
the element of selection comes in, this 
promotion must be subject only to the 
claims of exceptional merit and suit- 
ability, and is not a matter of right: 
Union of India v. M. L. Capoor (1973) 
3 SCC 836. Promotion to the super-time 
scale is, therefore, not a matter of 
course. The officer must stand the test 
of suitability and his integrity 
must be beyond doubt. For this pur- 
pose, there is a Senior Selection Com: 
mittee which prepares a select list of 
suitable officers which must be approv- 
ed by the Union Public Service Com- 
mission. The Senior Selection Com- 
mittee has to prepare a panel of names 
for each grade and submit the same 
for approval to the Union Public Ser- 
vice Commission as well as to the Gov- 
ernment of India, Ministry of Home 
Affairs. The select list has to bere: 
viewed and revised every year, and the 


‘as well as to a super-time scale 


NM 
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Senior Selection Committee meets an- 
nually. The essence of holding Selec- 
tion Committee meeting . annually is 
that each annual proceeding is indepen- 
dent of the other. That is why as soon 
as the proceedings of the new Selec- 
tion Committee are approved by the 
Union Public Service Commission, the 
proceedings of the earlier Selection Com- 
mittee become inoperative. No manner 


- of continuity can, therefore, be imput- 


ed to the proceedings of the various 
Selection Committees. It is not the 
petitiorer’s case that his name was ever 
brought into the select list by the 
Senior Selection Committee and approv- 
ed by the Government of India, Min- 
istry of Home Affairs, for appointment 
ir the selection grade. If the petitioner 
was ‘consciously’ passed over by the 
Senior Selection Committee or the Gov- 
ernment of India, Ministry of Home 
Affairs, then there is no question of the 
applicability of the ‘Next Below Rule’. 


43. Much stress was, however, laid 
on the letter of Sri R. N. Mohanti, 
Joint Secretary to the Government of 
Orissa, Political & Services Department, 
dated May, 7, 1963, addressed to the 
petitioner in reply to his letter dated 
March 15, ~1963 for the submission that 
had he remained in his parent cadre, 
he would have been promoted and 
drawn pay in the super-time scale. It 
was urged that the petitioner should 
have been given pro forma promotion 
and the higher scale of pay in the 
super-time grade under the ‘Next Below 
Rule’ because his junior in his parent 
cadre had been promoted to such scale 
of pay or granted ‘higher pay’, on per- 
sonal basis to compensate for the finan- 
cial loss suffered by him due to his 
retention in a lower post at the Centre. 
We are afraid, the contention must be 
rejected. The aforementioned letter 
only stated that his case would have 
been ‘considered’ in the normal course 
for: appointment to the selection grade 
post, 
had he continued under the State Gov- 
ernment. It did not at all mention nor 
could it be construed to mean that he 
was entitled for appointment to a post 
in super-time scale on account of his 
seniority on the basis of the ‘Next 
Below Rule’. In -any event, the letter, 
we are afraid, cannot take the place of 
the recommendation of the Senior 


Selection Committee. 
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44. In the result, the appeal fails 
and is dismissed. There shall be no 


order as to costs. 
Appeal dismissed. 
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Sadhu Singh (dead) by LRs, Appel- 
lants v. Union of India and others, Re- 

spondents, e 


Civil Appeal No, 2419 of 1968, 
27-9-1978. 

Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1954), S 19 
— Displaced Persons ` (Compensa ton 
and Rehabilitation) Rules (1954), R. 102 
— Allotment of land in favour of re- 
spondent, refugee from West Pakis-an, 
and delivery of possession also given 
in pursuance of allotment — Same land 
- allotted subsequently in favour of 
another person by Managing Officer, 
without notice to respondent — Order 
was in flagrant violation of S. 19 and 
R. 102 and could not be sustained. 

(Paras 26, 27) 


Cases Referred: Chronological Paras 
AIR 1957 SC 599:1957 SCR 801 4 


M/s. S. K. Mehta, P. N. Puri, K. R. 
Nagaraja and G. Lal, Advocates, for 
Appellants; Mr. K. L. Narula, ` Dest, 
Attorney, Haryana and Mr. R. B. Daxar, 
Advocate and Mr, Girish Chancra, 
Advocate (for No. 1) and Mr. E. C. 
Agarwala, Advocate (for: No. 14), for 
Respondents. | 


JASWANT SINGH, J.:— The litiza- 
tion culminating in the present appeal 
(by certificate under Article 133 (1) 
(b) of the Constitution) which is direct- 
ed against the judgment and order 
dated September 25, 1967, of the Pun- 
jab and Haryana High Court in C.WN. 
1630 of 1962 setting aside the allotment 
dated May 23, 1960 made by Naib 
Tehsildar-cum-Managing Officer, Fateha- 
bad, District Hissar in favour of 
Madan Mohan and others, and orders 
dated April 18, 1962 and July 21, 1662 
of the Assistant Settlement Commis- 
sioner and Chief Settlement Comm s- 
sioner respectively on the finding (Eat 
‘no part of the holding which formed 
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part of the land allotted to respondent 
No. 14, Mehta Lal Chand, (hereinafter 
referred to as ‘the respondent’) could, 
during the subsistence of such allot- 
ment and without its cancellation, be 
allotted to any one else? has had a 
very chequered career extending over 
well nigh two decades. It appears that 
the respondent who is a displaced per- 
son from Pakistan was found entitled 
to an allotment of 113 standard acres 
and 3 units of and in lieu of 120 acres 
of land held by him as owner in 
Bhawalpur (Pakistan). Against the afore- 
said entitlement, the respondent was 
allotted 90 standard acres and 6 units 
of evacuee land between 1953 and 1958 
in different , villages of Tehsil Fateha- 
bad, District Hissar including two areas 
measuring (1) 13 standard acres and 
35 units and (2) 13 standard acres and 
13} units in village Bahmniwala, allot- 
ment of which was made on March 1, 
1957 and October 10, 1958 respectively. 
Pursuant to the above allotment of 13 
standard acres and 34 units made in his 
favour in village Bahmniwala_ vide 
Sanad dated March 6, 1957 (Annexure 
‘C’ to the writ petition), the respon- 
dent was given possession of the plots 
of land comprised in khasra Nos. 1411 
min, 1412 min, 1472 min, 1241 min, 
1242, 1243 1244, 1245, 1246, 1247, 1621, 
1622 to 1635 (14 khasras) 1642, 1644, 
1645 on June 17, 1957. The respondent 
continued to remain in possession of 
the aforesaid plots of land till Rabi 
1960 when consolidation of holdings 
were undertaken in village Bahmni- 
wala. Without caring to look into the 
revenue record, the Consolidation Offi- 
cer instead of showing the aforesaid al- 
lotted area in Bahmniwala in the name 
of the respondent included the same 
in the kurrah (area) of the Custodian. 
On coming to know about this irregula- 
rity, the respondent filed objections be- 
fore the Consolidation Officer and re- 
quested him to rectify the mistake. The 
Consolidation Officer by his order 
dated March 23, 1960 consigned the 
objection petition of the respondent to 
the record room observing that ‘in the 
absence of the relevant record which, 
as per the report of the Wasal Bagi 
Nawis, has been despatched to Jullun- 
dur for checking purposes, the factum 
of allotment cannot be verified and asit 
is necessary to take proceedings under 
Section 21 (2) of the Consolidation of 


Holdings Act in village Bahmniwala 
in this very month, the record cannot 
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be awaited any further’. The Consoli- 
dation Cfficer further observed that 
. Since it appeared from a perusal of the 
copy of the Sanad (allotment) that the 
entire ‘kurrah’ consisted of almost eva- 
cuee land bearing khasra numbers men- 
tioned in the Sanad of allotment, the 
respondent could, on the receipt of 
the record, get the area at the place 
where, according to him, the eva- 
cuee land mentioned by him in his 
application was situate. By his order 
dated May 23,1960, the Naib Tehsildar- 
cum-Managing Officer, Fatehabad, how- 
ever, made the following allotments 
out of an area of 58 standard acres 
and 7 units situate in Bahmniwala 
which included the khasra numbers al- 
ready allotted to ‘the respondent but 
which according to the "Pard Fazla’ 
(statement of surplus area) prepared 
by the concerned Patwari appeared to 
be available for allotment:— 


In tavour of Bagga Si See s/o 54 units 
ar Sin 


Inder Sin gh, sfo 7 standard 
Mit Singh acres d unit 


Madan Mohan } 
sing as sjo Puran 


ngh, 
Odin Singh and ! 


H bi LG 
Harduman Singh Get 20 standard 
sons of Madan ; 5 S aniti 
Mohan Singh, | “Wi 
á Predecessor - in - | 
interest of the ‘ 
appellants. j 
2. Aggrieved by this order of the 
Naib Tehsildar-cum-Managing Officer 


which adversely affected the allotment 
already made in his favour, the respon- 
dent preferred an appeal to the Assis- 
tant Settlement Commissioner (with 
powers of Settlement Commissioner), 
Punjab, Jullundur contending that 13 
standard acres and 3ł units of land in 


Bahmniwala allotted to him in 1957 
had been erroneously included in the 
‘kurrah’ of the Custodian at the time 


of the Consolidation operations and that 
the same had now been erroneously al- 
lotted without his knowledge to Bagga 
Singh, Inder Singh, Madan Mohan 
Singh and his sons. ‘Curiously enough, 
the Assistant Settlement Commissioner 
(with powers of Settlement Commis- 
sioner) while conceding that the afore- 
said 13 standard acres and 3} units 
and 13 standard acres and 13} units in 
village Bahmniwala were allotted in 
favour of the respondent on June 17, 
1957 and October 10, 1958 respectively 


and that there was no cancellation 
order in respect thereof and that the 


‘tlement Commissioner who also 
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consolidation authorities should not 
have withdrawn the area from the 
name of the respondent who had 


through no fault of his been put toa 
lot of difficulty and that it was just and 
proper that the matter of allotment to 


. which he was entitled be settled once 


for all-in such a way that whole of 
the area is given to him permanently 
in one village, rejected the appeal by 
his order dated April 18, 1962 observ- 
ing that there was no good ground for 
interfering with the allotment of the 
appellants and that it would be open to 
the respondent to apply to the Naib 
Tehsildar-cum-Managing Officer to 
make up the shortfall in his area by 
allotment of some other land which 
may be available in that village. 
Dissatisfied with the order of the Assis- 
tant Settlement Commissioner, the re~ 
spondent took the matter in revision to 
the Deputy Secretary (Rehabilitation) 
exercising the powers of the Chief Set- 
after 
paying lip sympathy dismissed the revi- 
sion on the ground that it was time 
barred. Aggrieved by these orders, the 
respondent moved the High Court of 
Punjab and Haryana by means of the 
aforesaid petition under Articles 226 
and 227 of the Constitution. The High 
Court: by its judgment and order dated 
September 25, 1962 set aside the afore- 
said three impugned orders holding that 
they were wholly without jurisdiction 
and the Tehsildar-cum-Managing Of- 
cer was not authorised to allot to the 
appellants the land which was already 
comprised in a subsisting valid allot- 
ment ofthe respondent, It is against this 
judgment and order of the High Court 
that ‘the present appeal is directed. 


On the appeal coming up before us 
on July 19, 1978, we heard counsel for 
the parties at considerable length and 
felt it necessary -for clarification of cer- 
tain points which had been left vague 
in the courts below to have before us 
the entire record relating fo the al 
lotment made in favour of the respon- 
dent. Accordingly, with the consent 
of counsel for the parties, we adjourn- 
ed the hearing of the case and directed 
the Union of Indiatoinstruct the Chief 
Settlement Commissioner, State of 
Haryana, either to appear himself be- 
fore us with all the relevant record 
relating not only to the allotment ori- 
ginally made in favour of the respon- ` 
dent vide Sanad No. -HS4/1957/11202 
dated March 1, 1957 but also with the 
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record pertaining to all the subsequent 
allotments made‘in his favour up-to- 
date or cause the appearance of a re- 
sponsible officer with the aforesaid re- 
cord, To obviate delay in disposal of 
‘the case, we also directed the Chief 
Settlement Commissioner to have in 
readiness a factual statement showing 
the net area in terms of standard acres 
to which the respondent was entitled 
as a displaced person, the particulars 
of the fields initially: allotted in his fav- 
our including the- survey numbers: and 
the extent of the area thereof, parti- 
culars of the survey numbers of the fields 
taken out of the . respondent’s. allot- 
ment vide Naib Tehsildar-cum-Manag- 
ing Officer, Tehsil Fatehabad’s. order 
dated May. 23, 1960 and particulars of 
all the subsequent allotments made 
up-to-date in the respondents favour in 
different villages of District Hissar in- 
cluding village Bahmniwala as also the 
extent of the allotted area which is at 
present held by him. Accordingly, the 
Chief Settlement Commissioner has 
caused the attendance of K. L. Narula, 
Deputy District Attorney, Rehabilita- 
tion Department,- Haryana, Chandigarh 
who has also filed an affidavit relating 
Io the points on ‘which information was 
‘required by us, We have perused the en- 
tire material and have 
counsel for all the sides. 


3. Two questions arise for determina- 
tion in this case — (1) whether the re- 
‘spondent acquired any enforceable right 
as a result of the allotment made in his 
favour on March 1, 1957 and delivery 
in pursuance thereof to him of posses- 
sion of the aforesaid khasra numbers 
on June 17, 1957 and (2) whether the 
parcels of land which already stood al- 
lotted in favour of the respondent vide 
allotment. order dated March 1, 1957 


could be allotted by the: Naib Tehsil- 


dar-cum-Managing Officer, Fatehabad, 
in favour of Madan Mohan Singh and 
others without notice to the respondent 
and without affording him an oppor- 
tunity of being heard, 


4. The first question has to be con- 


sidered in the light of the judgment of 
this Court in Amar Singh v. Custodian 
Evacuee Property, Punjab (1957) 
801: (ATR 1957 SC 599) where the whole 
history of the legislative measures de- 
vised from time to time in the erst- 
while State of Punjab to combat the 
gigantic problems created asi a result of 
the mass migration of non-Muslim land 
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‘framed by the Provincial 


again heard 
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holders to East Punjab is.traced. A 
perusal of the judgment reveals that 
in exercise of the rule making power 
vested init under Cls. (f) and (ff) of 
sub-sec. (2) of S. 22 of the East Punjab. 
Evacuees’ (Administration of Property) 
Act, 1947 (BE. P. Act No. XIV of 1947) 
as amended in 1948, the Punjab’ Gov- 
ernment issued Notification Nos. 4891-5 
and 4892-S on July 8, 1949, setting out 
the conditions regulating allotment by 
the Custodian of the land which vested 
in him. The first incident of allotment 
deducible from the notification is here- 
ditability of the rights of the allottee 
which constitute quasi-permanent al- 
lotment. The statement of conditions 
published under Notification Numbers 
4891-S and 4892-S of July 8, 1949 was 
continued in force as the Administra- 
tion of Evacuee Property (Rural) Rules 
Government 
under sub-section (2) of Section 53 of 
the Central Ordinance No. XXVII of 
1949 under delegation from the Central 
Government under Notification Number 
3094-A/Cus/49 dated December 2, 1949 
subject to certain modifications and 
amendments. On repeal of the Central 
Ordinance by Central Act XXXI of 
1950 the aforesaid rules were continu- 
ed by virtue of Section 58 of the Act 
as though made under that Act. Later 
in exercise of the delegated rule mak- 
ing power vested in the Provincial Gov- 
ernment under Section 55 of the Cent- 
ral Act, the Punjab Government fram- 
ed rules dated August 29, 1951 entitl- 
ed “Instructions for review and revi- 
sion of land allotment” which affected 
the rules of July 8, 1949 only to the 
extent that they were ‘inconsistent with 
the earlier rules. A reference to the 
earlier and subsequent rules would 
Show that the later rules do not con- 
cern any of. the matters provided by 
the earlier Rules. of 1949 (and 1950) ex- 
cepting as regards resumption which ` 
virtually is cancellation of allotment. 
The position that emerges from the 
foregoing is that the rules of July, 1949 
continued in force except to the ex- 
tent of inconsistency. (The next set 
of rules are those made under Central 
Act XXXI of 1950). Then came the 
rules dated August 29, 1951 made by 
the Punjab Government in exercise of 
the powers delegated to it by the 
Central Government under “Section 
55 (1) of the Central Act XXXI of 1950. 
It will be seen that the rules of August 


29, 1951 are substantially the same as 
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chose enumerated in clause (6) of July 
3, 1949 notification as regards resump- 
tion and only supplement the notifica- 
sion of July 8, 1949 as regards eviction 
<n certain contingencies. The rights and 
:ncidents enjoyed by the allottees 
ander the quasi-permanent scheme 
-ntroduced by the aforesaid notification 
of July 8, 1949 are catalogued at page 
323 (of SCR): (at p. 607 of AIR) of the 
aforesaid judgment of this Court in 
Amar Singh v., Custodian, Evacuee Pro- 
perty, Punjab (supra). They are: 


- “1. The allottee is entitled to right 
of use and occupation of the property 
until such time as the property re- 
mains vested in the Custodian. (clause 
3 (1).) 

2. The benefit of such right will 
enure to his heirs and successors. (De- 
finition of ‘allottee’.) 

3. His enjoyment of the property is 
on the basis of paying land-revenue 
thereupor: and cesses for the time be- 
` ing. Additional rent may be fixed 
thereupon by the Custodian. If and 
when he does so, the allottee is bound 
to pay the same. (Clause 3 (3).) 

d He is entitled to quiet and un- 
disturbed enjoyment of the property 
during that period. (Clause 8). 

5. He is entitled to make improve- 
ments on the land with the assent of 
the Custodian and is entitled to com- 
pensation in the manner provided in 
the Punjab Tenancy Act. (Clause 7) 

6. He is entitled to exchange the 
whole or any part of the land for other 
evacuee land with the consent of the 
Custodian, (Clause 5). 

7. He is entitled to lease the land for 
a period not exceeding three years with 
outthe permission ofthe Custodian and 
for longer period with his consent. But 
he is not entitled to transfer his rights 
by way of sale, gift, will, mortgage or 
other private contract. (Clause 4 (el 

8. His rights in the allotment are 
subject to the fairly extensive powers 
of cancellation under the Act and rules 
as then in force prior to July 22, 1952, 
on varied administrative considerations 


and actions such as the following 
(Clause 6 and subsequent rules of. 
1951):— ` i 


(a) That the allotment is contrary to 
the orders of the Punjab Government 
or the instructions of the Financial 
Commissioner, Relief and Rehabilita- 
tion, or of the Custodian, Evacuee Pro: 
perty, Punjab; 
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(b) That the claims of other parties 
with respect to the land have been 
established or accepted by the Custo- 
dian or the Rehabilitation Authority; 


(c) That it is necessary or expedient 
to cancel or vary the terms of an al- 
lotment for the implementation of re- 
settlement schemes and/or rules fram- 
ed by the State Government; or for 
such distribution amongst displaced 
persons aS appears to the Custodian to 
be equitable and proper; 


(d) That it is necessary or expedient 
to cancel or vary the terms of an al- 
lotment for the preservation, or the 
proper administration, or the manage- 
ment of such property or in the inter- 
est of proper rehabilitation of dis- 
placed persons. 


Then came the two Notifications Num- 
bers SRO 129 dated July 22, 1952 and 
SRO 351 dated Feb. 13, 1953 amending 
and recasting sub-rule (6) of R. 14 of 
the Central Rules of 1950 as under: 


"(Di Notwithstanding anything con- 
tained in this rule, the Custodian of 
Evacuee Property in each of the States 
of Punjab and Patiala and East Punjab 
States Union shall not exercise the 
power of cancelling any allotment of 
rural evacuee property on a quasi- 
permanent basis, or varying the terms 
of any such allotment, except in the 
following circumstances: 


(i) where the allotment was made al~ 
though the allottee owned no agri- 
cultural land in Pakistan; 


. D where the allottee has obtained 
land in excess of the area to which he 
was entitled under the scheme of al- 
lotment of land prevailing at the time 
of allotment; 


(iii) where the allotment 
cancelled or varied — 


is to be 


(a) in accordance with an order made 
by a competent authority under Sec- 
tion 8 of the East Punjab Refugees 
(Registration of Land Claims) Act, 1948: 


(b) on account of the failure of the 
allottee to take possession of the al- 
lotted evacuee property within six 
months of the date of allotment; 


(c) in consequence of a voluntary 
surrender of the allotted evacuee 
property, or a voluntary exchange with 
other available rural evacuee property, 
or a mutual exchange with such other 
available property; 


} 
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(d) in accordance with any general 
or special order of the Central Govern- 
ment: 

Provided that where an allotmert is 
cancelled or varied under clause (ii), 
the allottee shall be entitled to rezain 
such portion of the land to which he 
would have been entitled under the 
scheme of quasi-permanent allotment 
of land: 

Provided further that nothing in his 
sub-rule shall apply to any application 
for revision, miade under Section 2€ or 
Section 27 of the Act, within the pre- 
scribed time, 
by a lower authority on or before’ 22nd 
July, 1952.” 

5. Thus the power of resumption or 
cancellation of quasi-permanent alot- 
ment was restricted and reduced. 

6. The next legislative measure is 
the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954 (Act Wo. 
XLIV of 1954), important provisions 


whereof which may be useful in deal- ` 


ing with the first 
noticed, ` 


7. Section 4 provides for the time, 
the manner and the form of making an 
- application for payment of compensa- 
tion. 

8. Section 10 of the Act inter alia 
lays down that where any immoveable 
property has been leased or allotted 
to a displaced person by the Custodian 
under conditions published by the 
Notification of the Government of Pun- 
jab No. 4891-S or 4892-S dated July 
8, 1949 and such property is acquired 
under the provisions of the Act and 
forms part of the compensation pool, 
the displaced person shall so long as 
the property remains vested in tne 
Central Government, continue in pos- 
session of such property on the same 
conditions on which he held the Dr 
perty immediately before the date >f 
the acquisition. It further provides 
that the Central Government may fer 
the purpose of payment of compensa- 
tion to such displaced person transfer 
to him such property on such terms 
and conditions’ as may be EE 


9. Section 12 provides:— 


“12. (1) If the Central Governmert 
is of opinion that it is necessary to.ac 
quire’ any evacuee property for a puk- 
lic purpose, being a purpose connected 
with the relief and rehabilitation cf 
displaced persons, including payment ctf 
compensation to such persons, the Cer- 


question may be 
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iral Government may at any time ac- 
quire such evacuee property by pub- 
lishing in the official gazette a notifica- 
tion to the effect that the Central Gov- 
ernment has decided to acquire such 
evacuee property in pursuance of this 
section. 


(2) On the publication of a notifica- 
tion under sub-section (1), the right, 
title and interest of any evacuee in 
the evacuee property specified in the 
notification shall, on and from the be- 
ginning of the date on which the noti- 
fication is so published, be extinguish- 
ed and the evacuee property shall vest 
absolutely in the Central Government 


free from all encumbrances. 


E erte 7 

10. It may be noted that by virtue 
of Central Government Notification No. 
S.R.O. 697 dated March 24, 1955, under 
sub-section (1) of Section 12, all eva- 
cuee property allotted under the Pun- 
jab Government Notification dated July 
8, 1949 was acquired by the Central 
Government excepting certain specifi- 
ed categories in respect of which pro- 
ceedings were pending. 


11. Section 13 which deals with 
compensation for evacuee property ac- 
quired says: 

“13. There shall be paid to an eva- 
cuee compensation in respect of his 
property acquired under Section 12 in 
accordance with such principles and in 
such manner as may be agreed upon 
between the Governments of India and 
Pakistan.” 


12. Section 14 which provides for 
the constitution of compensation pool 
runs thus: 

“14. (1) For the purpose of payment 
of compensation and rehabilitation 
grants to dispalced persons, there shall 


be constituted a compensation pool 
which shall consist of: l 

(a) all evacuee property acquired 
under Section 12, including the sale 


proceeds of any such property and all 


profits and income accruing from such 
property; 
(bi such cash balances lying with 


the Custodian as may, by order of the 
Central Government, be transferred to 
the compensation pool; 

(c) such contributions, in any form 
whatsoever, as may be made to the 
compensation pool by the Central Gov- 
ernment or any State Government; 

(d) such other assets as may be pre- 
seribed. 
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(2) The compensation pool shall vest 
in the Central Government free from 


all encumbrances’ and’ shail be utilised. 


in accordance with the: 
this Act and the rules: 
under.” 


13. Section 16 authorises the Central 
(Government to appoint Managing Off- 
zers or constitute Managing Corpora= 
sions for the custody, management and 
disposal of compensation pool so that 
it may be effectively used in accord- 
ance with the provisions of the Act. 


14. Section 40 enables the 


provisions of 
made there- 


Central 


Government by notification in the. offi- 
cial gazeite to make. rules. Whereas: 
sub-section (1) of the section confers 


general power on the Central Govern- 
ment to make rules to carry out the 
purposes of the Act, sub-section (2) of 
the section particularises the subjects 
on which rules may be made by the 
Central Government without prejudice 
to the general power contained in sub- 
section (1). In exercise of this power, 
the Central Government made rules 
called the Displaced Persons (Compen- 
sation and Rehabilitation) Rules, 1955 
and published the- same vide Notifica- 
tion dated May 21, 1955. 


15. Rule 3 lays down that an appli- 
cation, for compensation. may be made 
by a displaced person having a veri- 
fied claim or if such displaced person 
is dead, by his successor-in-interest. 

16. Rule 4 prescribes the form of. 
application for compensation, 

17. Rule 16 says that compensation 
shall be payable in accordance ` with 
the scale specified in Appendices VIII 
or IX as the case may be. 

17-A. Rule 49 as originally made 
ran thus: - 

"49, Compensation normally to 
paid in the form of land. 


be 


Except as otherwise provided in this 
chapter, a displaced person having veri- 
fied claim in respect of agricultural 
Iand shall, as far as possible, be paid 
compensation by allotment of agricul- 
tural land, Provided that where any 
such person wishes to have his claim 
satisfied against property other than 
agricultural land, he may purchase 
such property by bidding for it at, an 
open auction or by tendering for it and 
in such a case the purchase price of 
the property shall be adjusted against 
the compensation due on this. verified 
claim for agricultural land which. shall 
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be converted into cash at the rate spe- 
cified in Rule 56.” 
18. In 1960, the following explana- 
tion was added’ to the above rule: 
“Explanation:— In this rule and in 
the other rules of this chapter; the ex- 
pression ‘agricultural land’ shall’ mean 


the agricultural land situated in a 
rural area.” 
19. Rule 51 lays down that the 


scale for the allotment of land as com- 
pensation in respect of a verified claim 
for agricultural land. shall be the same. 
as in the quasi-permanent Land Allot- 
ment Scheme: in. the States. of Punjab 
and Patiala and the East’ Punjab States 


Union as set out in Appendix XIV. 


20.. Rule 87-A provides: 


“67-A.. Compensation to displaced 
persons from West Punjab, etc., in re- 
‘spect of agricultural land. — Notwith- 


standing anything contained in this 
Chapter,.a displaced person from West | 
Punjab or a displaced person who was 
originally domiciled in the undivided 
Punjab, but who before the partition 
of India had settled in North-West 
Frontier Province, Baluchistan, Bha- 
walpur. or Sind, whose verified claim 
in respect of agricultural land has not 
been satisfied or has been satisfied only 
partially by the allotment of evacuee 
land under the relevant notification 
specified in Section 10 of the Act shall 
not be paid compensation in any form 
other than the transfer of acquired 
evacuee: agricultural land and rural 
houses and sites in the State of Punjab 
or Patiala and East Punjab States 
Union in accordance with the scales 
specified in the quasi-permanent allot- 
ment scheme operating in those States: 

Provided that if any person has been 
allotted land in a State other than. 
Punjab and his land claim has not 
been satisfied fully, he may, for the 
remaining claim, either be allotted 
land. due to him in that State or issu- 
ed a Statement of Account which he 
may utilise for purchase of property 
forming part of the compensation pool 
or for adjustment of public dues.” 


21. Rule 68 is to the following effect: 


“g8. Grant of Sanad for transfer of 
agricultural land— Where any agricul- 
tural land is transferred to any person 
under these rules, the transferee shall 
be granted a Sanad in the form speci- 
fied in Appendix XV (with such’ modi- 
fications as may be necessary in the 
circumstances of any particular case), 
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or the transfer may be effected in ang 
other manner in conformity witk the 
provisions of any local or special law 
relating to transfer of agricultural land 
in force in the area where such agri- 
cultural land is situated.” ` 


_ 22. Rule 71 casts an obligation op 
every person to whom any immovable 
property has been allotted :by the Zus- 
todian under any of the notifica-ions 
specified in Section 10 of ‘the Act to 
file a declaration in the form specified 
in Appendix XVI in the office of the 
Settlement Officer or before the autho- 
rised officer in the village concerned 
on the date and place notified ‘wider 
sub-rule (4). 


23. Rule 72 (1) provides for an en- 
quiry where the allottee ‘has no verifi- 
ed claim. 


24. Rule 72(2) Jays down that if 
the Settlement Officer is satisfied that 
the allotment is in accordance with the 
quasi-permanent scheme, he may pass 
‘an order transferring” the land -allctted 
to the allottee in permanent ownership 
as compensation and shall also issue 
to him a sanad in the form ‘specified in 
Appendix XVII or. XVII, as the’ zase 
may be, with ‘such modifications as may 
be necessary in the circumstances of 
any particular case granting tüm such 
Tight. 


25. After the foregoing -conspectus 
of the various legislative’ ‘and delegat- 
ed legislative ‘measurés, let us see whe- 
ther the respondent had any right, the 
enforcement of -which the could ‘have 
sought by. means of the ‘above mention- 
ed ‘writ petition. From ‘the material on 
the record it is abundantly clear ‘that 
the respondent migrated .to India from 
West Punjab in the wake of the parti- 
tion of the Sub-Continent in 1947 and 
‘that the settlement and rehabilitation 
authorities satisfied themselves 
was entitled to an allotment of 
standard acres and 3 units of land in 
lieu of the land left behind by him in 
Bhawalpur. Since the respondent mi- 
‘grated from Bhawalpur where he had 
indisputably settled before the partit.on 
of the Sub-Continent and his 
claim in respect of agricultural ‘end 
had been only partially satisfied, he 
could not according to Rule 67-A of 
the Displaced Persons- (Compensation 
and Rehabilitation) Rules, 1955, be paid 
compensation in any form other than 
by transfer of acquired evacuee agri- 
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cultural Jand in ‘accordance: with the 
scale . specified in the ` quasi-permanent 


allotment scheme. Consequently, it was 
the duty of the Settlement Officer un- 
der Rule 72 (2) of ‘the Displaced Per- 
sons (Compensation and Rehabilitation) 
Rules, 1955 to pass an order transfer- 
ring the land allotted to thé respon- 
dent in permanent ownership as com- 
pensation and had +o issue him a Sanad 


- in the -prescribed form. Ft also -appears 


that by virtue of Notification No. 697 
dated March 24, .1955 issued under 
sub-section (1) of Section 12 of the Dis- 
placed Persons (Compensation and Re- 
-habilitation) Act, 1954, all evacuee pro- 


perty allotted under the Punjab Gov- 


ernment Notification dated July 8, 1947 
{excepting certain specified „categories 
‘in respect of which proceedings were 
pending) was acquired by the Central 
Government. It is in view of this un- 
challengeable position that we find 
from. the record, particularly the copy 
of Dharam Chand Patwari’s statement 
-dated April 6, 1962 made before the 
Assistant . ‘Settlement. Commissioner 
(Annexure ‘A’ to the petition at pages 
24 and 25 of the printed Paper Book), 
that allotment on permanent proprie- 
‘tary basis of 13 standard acres and 
34 units of land situate in village Bah- . 
mniwala was made in favour of the 
respondent on March 1, 1957; that Sa- 
nad .evidencing allotment of the afore- 
‘said ‘28 kila numbers was issued in fav- 
our of the ‘respondent on the same date; 
that ‘possession of the aforesaid area 
of 13 standard acres and 34 units was 
handed over ‘to the respondent on June 
17, ¥957; that entry regarding delivery 
of possession of ‘the aforesaid 28 -kila 
numbers was made "be the Patwari in 
the ‘Roznamcha Waqaati’ on ` June 17, 
1957; that entries exist in ‘khasra gir- 
dawaries’ of village Bahmniwala_ re- 
garding the respondent’s possession of 
the :aforesaid’ fields from June 17, 1957 
up to Rabi 1960 when due to careless- 
mess .on the part.of the Consolidation 
Officer, Ratia, Rectangle No. 133 (kila 
Nos. 4min, 5min, 6min, 7min, 14min, 15, 
16, ifmin, 24 ‘and 25) and Rectangle 
No, 434 {kila Nos. 8min, 9min, 18min, 
T9min, 20, 2imin and 22min) which 
were allotted in exchange of ‘the afore- 
said 28 kila numbers were entered not 
in ‘the name of the respondent but in 
the ‘kurrah’ of the. Custodian and sub- 
sequently due to ‘the .carelessness.on the 
part of the Naib Tahsildar-cum-Man-~ 
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aging Officer were allotted 
Mohan Singh and others. 


26. In view of the foregoing, we 
are of the opinion that the respondent 
has succeeded in establishing that per- 

anent proprietary allotment of the 
aforesaid 28 kila numbers of village 
ahmniwala was validly made in his 
avour vide aforesaid allotment’ order 
dated March 1, 1957. Accordingly, we 
‘have no hesitation in holding that the 
‘respondent had an enforceable right in 
respect of the aforesaid 28 kila num- 
bers of village Bahmniwala. In view 
of our aforesaid finding that permanent 
proprietary allotment of the aforesaid 
28° kila numbers was validly made in 
favour of the respondent which con- 
ferred an enforceable right on him, the 
‘answer o the second question cannot 
but -be in the negative. The view that 
we have formed is reinforced by the 
provisions of Section 19 of the Displac- 
ed Persons (Compensation and Rehabi- 
litation) Act, 1954 and Rule 102 of the 
Displacec Persons (Compensation and 
Rehabilitation) Rules, 1955 which pro- 
vide as under:— 


to Madan 


“19. Powers to vary or cancel allot- 
ment of any property acquired under 
this Act.— (1) Notwithstanding any 
thing contained in any contract or any 
other law for the time being in force 
but subject to any rules that may be 
made under this Act, the managing 
. Officer or managing corporation may 
cancel any allotment or amend the 
terms of any allotment under which 
any evacuee property acquired under 
this Act is held or occupied by a per- 
son, whether such allotment was grant- 
ed before or after the commencement 
of this Act......... 


102. Cancellation of allotments:— A 
managing officer or a managing corpo- 
ration may in respect of the property 
in the compensation pool entrusted to 
him or to it, cancel an allotment or 
- vary the terms of any such allotment 
if the allottee— : 


(a) has sublet or parted with the 
possession of the whole or any part of 
the property allotted to "bm without 
the permission of a competent autho- 
rity, or y 


(b) has.used or is using such pro- 
-perty for a purpose other than. that 
-for which it was allotted to him with- 
out the permission of a competent au- 
_thority, or 


-Section 19 of 
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(c) has committed any act which is 
destructive of or permanently injuri- 


ous to the property, or 


(d} for any other sufficient reason to . 
be recorded in writing. 


Provided that no action shall be 
taken under this rule unless the allot- 
tee has been given a reasonable oppor- 
tunity of being heard.” 


27. Though in view of the above 
quoted provisions, it may, in certain 
contingencies be open to the Managing 
Officer or Managing Corporation to can- 
cel the allotment under the aforesaid 
the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954 read with Rule 102 of the Dis- 
placed Persons (Compensation and Re- 
habilitation) Rules, 1955, it cannot be 
done unless an allottee is given a rea- 
sonable opportunity of being heard. In 


the present case, it is clear from the 
record that no action for cancellation ` 
of allotment owas taken under the 


aforesaid provisions of the Act and the 
Rules. It is not understood how with- 
out complying with the aforesaid Dro: 
visions, the Naib  Tehsildar-cum-Man- 
aging Officer allotted. the aforesaid par- 
cels of land which already stood allot- 
ted in the name of the respondent to 
the appellants. The action on the part 
of the Naib Tehsildar-cum-Managing 


Officer was evidently in flagrant. viola- | 


tion of the clear and unequivocal pro- 
visions of law. Accordingly, we agree 
with the High Court that the impugn- 
ed orders are manifestly illegal, arbi- 
trary, unjust and cannot be sustained. 
However, taking into consideration all 
the -facts and circumstances of the case 
particularly the fact that the appel- 
lants appear to have purchased’ the 
area in question from Madan Mohan 


Singh for a huge sum of Rs. 40,000 and 


invested a considerable amount on the 
construction. of a house, we think that 
it will be eminently just and fair if 
the appellants are allowed to retain 
Rectangle No. 134 comprising kila Nos. 
8min, 9min, 10min, 11, 12, 13min, 18min, 
19min, 20, 21min and 22 min on which 
their house also stands and Rectangle 
No. 133 comprising kila Nos. 4min, 
5min, 6min, 7min, 14min, 15, 16, 17min, 
24 and 25 is given over to the respon- 
dent. The learned counsel for the par- 
ties also agree to this course being 
adopted in the interest of justice. 

28. The -respondent -shall be at lib- 
erty to approach the settlement 
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authorities for allotment of some oer 
suitable land in lieu of Rectangle ‘No. 
134 comprising kila Nos. 8min, 9rrin, 
10min, 11, 12, 13min, 18min, 19min, 20, 
2Zimin and 22min to make up the defi- 
ciency, if any, in the land to which he 
may be entitled and if the latter e 
the settlement authorities find that the 
area already held by the respondent if 
added to the area now ordered to be 
given to him still falls short of ris 
entitlement, they will be free to alot 
him an area which will make up his 
unsatisfied claim provided he is found 
otherwise authorised to hold the said 
area on allotment or occupy the same 
under any other law in force in the 
State. The allotment of the area to 
which the respondent may be found 
entitled shall, as far as possible, be 


made in the vicinity of the area el- 
ready held by him. Subject to this 
modification, the rest of the judgment 


and order of the High Court will stand. 
The appeal is disposed of accordingly. 


Order accordingly. 


AIR 1979 SUPREME COURT 1617 
(From: Bombay) 
V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. 


Civil Appeals Nos. 1936 and 2387 cf 
1978, Di 3-5-1979. 

Janardan Dattuappa Bondre, Appe-- 
lant ov. Govind Prasad Shivprasad 
Choudhari and others, Respondents 

And 

Keshavrao Jaiwantrao Bahekar, Ap- 
pellant v. Returning Officer and others, 
Respondents. 


(A) Representation of the People Act 
(43 of 1951), S. 97 — Election petition 
-— Order of High Court for fresh scru- 
tiny and recount — Effect of order — 
Notice for recrimination by elected can- 
didate when not necessary. Decision of 
Bombay H. C. (Nag. Bench), Reversed. 

The appellant was declared elected 
to an Assembly constituency. He secur- 
ed 27,785 votes, The fifth respondent B 


was given 27,604 votes and the third 
respondent K was given 27,447 votes 
In an election petition by a voter the 


High Court allowed fresh scrutiny anc 
recount of the votes. After considering 
the report of the special officer of the 
High Court, who was entrusted witt 
the work, the petition was allowed. The 
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election of appellant was declared void 
and the fifth respondent was declared 
duly elected. This result was reached 
after denying the appellant, the benefit 
of 250 ballot papers cast in his favour 
but found included in K’s packet of 
ballot papers. On the report of the Spe- 
cial Officer, it was contended before the 
High Court on behalf of the fifth re- 
spondent that it was not permissible to 
take into account the 250 votes cast in 
favour of the appellant and found in 
the packet of K because the order of 
the High Court directing a recount was 
limited to finding out whether any im- 
proper votes had been accepted in fav- 
our of the appellant and whether any 
proper votes of the fifth respondent 
had been rejected. The High Court 
took the view that as the appellant had 
not filed a notice of recrimination 
under S. 97 of the Act it was not open 
to him to allege that any of his votes 
had been improperly counted in favour 
of some other candidate. (Para 6) 


Held, in the circumstances of the case 
no notice for recrimination under S. 97 
was necessary. Therefore, the High 
Court erred in declining to count the 
appellant’s 250 votes in his total on the 
ground of absence of notice. Decision 
of Bombay H C, (Nag. Bench), Re- 
versed, (Paras 9, 10) 

(B) Conduct of Election Rules (1961), 
R. 22 — Irregularity -— Ballot papers 
printed in Hindi — Point raised before 
High Court and repelled — Held, that 
on material it was not possible to hold 
that the result of the election had been 
materially affected by the irregularity. 

(Para 13) 

Cases Referred: Chronological Paras 
(A) AIR 1976 SC 2184:1976 Suppl SCR 
91 10 


Govind Prasad 


(B) AIR 1973 SC 2077: (1973) 3 SCR 
1016 6, 10 
(C) AIR 1964 SC 1200: (1964) 6 BOR. 
54 
Mr. M. C. Bhandare, Sr. Advocate 
(M/s. B. P. Salve, A. N. Karkhanis and 
Mrs. S. Bhandare, Advocates with him) 
(n C. A, No. 1936 of 1978); and M/s. N. M. 
Ghatate and S. V. Deshpande, Advo- 
cates (in C. A. No. 2387 of 1978), for 
Appellants; Mr. M. N. Phadke, Sr. Ad- 
vocate (Mrs. V. D. Khanna and Mr. 
P. G. Palsikar, Advocates with him) 


(for No. 2) in C. A. No. 1936 of 1978 - 
and Mr, U. R. Lalit, Sr. Advocate (Mr: 
V. N. Ganpule, Advocate with him) (for. 
No. 1936 of 1978, / ‘for 


No. 5) in C. A. 
Respondents, 
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PATHAK, J.:— These two appeals 
under Section 116A of the Representa- 
tion of the People Act, 1951 are direct- 
ed against an order of the High Court 
of Bombay declaring void the election 
of Janardan Dattuappa Bondre to the 
184-Chikhli Legislative Assembly Con- 
stituency, Maharashtra and declaring 
Bharat Rajabhau Bondre to be duly 
elected. 


2. Civil Appeal No. 1936 (NCE) of 
1978 has been filed by Janardan Dattu- 
appa Bondre and Civil Appeal No. 2387 
(NCE) of 1978 by Keshavrao Jaiwant- 
rao Bahekar. The parties will be refer- 
red to hereinafter according to their 
array in the former appeal. ) 


3. General elections to the Legisla- 
tive Assembly of Maharashtra were 
held in February, 1978. The appellant 
Janardan Dattuappa Bondre, was de- 
clared elected to the 104-Chikhli As- 
sembly Constituency. He secured 27,785 
votes. The fifth respondent, Bharat 
Rajabhau Bondre was given 27,604 
votes ard the third respondent, Keshav- 
rao Jaiwantrao Bahekar 27,447 votes. 
The election of the appellant was ques- 
tioned by an election petition filed in 
the High Court of Bombay by a voter, 
the first respondent, Govindprasad 
Shivprasad Choudhary. 


4. The High Court did not find sub- 
stance in most of the grounds raised 
in the election petition, but having re- 
gard to the allegations made in respect 
of a number of ballot papers it allowed 
fresh scrutiny and recount of the votes. 
The task was entrusted to a Special 
Officer of the High Court. After con- 
sidering his report and the material 
before it, the High Court made an order 
dated September 22, 1978 allowing the 
election petition, declaring the election 
of the appellant to be void and further 
declaring the fifth respondent to he 
duly elected. The decision was render- 
ed on the finding that after taking into 
account the votes now counted in 
favour of the different candidates, the 
fifth respondent was found to have re- 
ceived 191 votes more than the appel- 
lant. This result was reached after 
denying to the appellant the benefit of 
250 ballot papers cast in his favour but 
found included in the packet of Bahe- 
kar’s ballot papers. If these 250 ballot 
papers are counted in favour of -the 
appellant, it is not disputed that the 
result of the election must swing in 
favour of the appellant, The submis- 
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sions of learned counsel for the parties 
have, therefore, centred mainly on this 
aspect of the case. 


3. The relevant portion of the report 
of the Special Officer reads:— 


“While the counting was in progress, 
it was found that in one envelope from 
Box No. 2 of candidate No. 4 Shri Ba- 


hekar, there were 278 ballot papers 
noted by the Returning Officer on the 
envelope but at the time of actual 


counting, it was found that from them 
28 ballot papers were of Shri Bahekar, 
while the remaining were of votes cast, 
in favour of candidate No, 3. Shri 
Janardhan Bondre. Similarly, in the 
envelope of Shri Janardhan Bondre 
there were 408 ballot papers noted by 
the Returning Officer but at the time 
of actual counting of that envelope it 
was noticed that from out of 408 ballot 
papers, 158 only were of Shri Janar- 
dhan Bondre and the remaining were 
of Shri Bahekar. It would be therefore 
clear that there was some mistake com- 
mitted by the Returning Officer while 
packing the ballot papers in the two 
envelopes of Shri Bahekar and Janar- 
dhan Bondre.” 


6. On the report of the Special Offi- 
cer, it was contended before the High 
Court on behalf of the fifth respondent 
that it was not permissible to take into 
account the 250 votes cast in favour of 
the appellant and found in the packet 
of Bahekar because the order of the 
High Court directing a recount was 
limited to finding out whether any im- 
proper votes had been accepted in fav- 
our of the appellant and whether any 
proper votes of the fifth respondent 
had been rejected. Relying on P. Malai- 
chami v. M. Ambalam, (1973) 3 SCR 
1016 (B), the High Court took the view 
that as the appellant had not filed a 
notice of recrimination under S. 97 of 
the Representation of the People Act, 
1951, it was not open to him to allege 
that any of his votes had been impro- 
perly counted in favour of some other 
candidate. 


7. In the appeal filed by Janardhan 
Dattuappa Bondre, the principal con- 
tention on behalf of the appellant is 
that the High Court has erred in hold- 
ing that Section 97 comes into play. It 
is vehemently contended that no notice 
of recrimination was necessary for the 
purpose of having the 250 votes, whose 
validity was never in dispute and 
which had been cast in favour of the 
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appellant, counted:in the total number 
of votes secured by the appellant. It 
seems to us that the appellant is right. 


8. The order for a recount was made 
by the High Court on an  applica-ion 
made by the election petitioner, The 
‘directions in the order required the 
Special Officer, among other things, to 
physically count the votes recorded in 
favour of the appellant, Bahekar and 
other candidates in order to ascer-ain 
whether those votes were less than the 
number of votes declared as having 
been respectively secured by tham. 
During the recount, the appellant ap- 
plied to the Special Officer that if any 
votes cast in his favour were found to 
have been erroneously counted in the 
total of other candidates the mistake 
should be rectified by including trem 
in his total. A similar application was 
made by Bahekar. The High Court: re- 
jected the appellant’s application on 
the ground that he had not filed a 20%- 
tice of recrimination. It seems to us 
that when the High Court directed the 
“physical” count of the votes cast in 
favour of the appellant, Bahekar «md 
others what was intended was a mec ia- 
nical recount of those votes and n0- 
thing more. It did not envisage ny 
enguiry into their validity, and whe- 
ther any of ‘them had been improperly 
received. When the appellant request- 
ed that the 250 votes cast in his favour 
but included in the packet pertaining 
to Bahekar should be counted in his 
total, he was asking for nothing more 
than the application of a mechanical 
process. Those votes had never been 
regarded as cast in favour of Bahekar. 
There was never any dispute that they 


were votes for the appellant. Their 
validity was never: doubted, Plainly 
what had happened was that by an 


error 250 ballot papers cast in favcur 
of the appellant had been erroneously 
placed in the packet of the appellant 
(sic). It is quite probable that as equal 
numbers of ballot papers of the two 
candidates were exchanged, the error 
occurred after the ballot papers of each 
candidate had been separately tied in 
bundles of 50, as is required by the 
“Handbook for Returning Officers”. 
After withdrawing the 250 votes of 


Bahekar from the appellant’s packet 
and the appellant’s 250 . votes frem 
Bahekar’s packet, the Special Officer 


could not stop there. The 250 votes of 
each candidate had then to be counted 
in his total. They were not invalid votes. 
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9. The inclusion of the 250- votes 
cast in favour of the appellant was ma- 
terial for the purpose of determining 
the total number of votes received by 
him. The accident that they were not 
placed in his packet but in Bahekar’s 
packet did not render them any the 
less votes belonging to the appellant. 
Their - inclusion in calculating the ap- 
pelllant’s..total was a -necessary part of 
the process involved in deciding whe- 
ther he had been duly elected or whe- 
ther on the election petition his elec- 
tion should be declared void. It was 
a process relevant to the first of the 
reliefs claimed by the .election petition- 
er, that is to say, that the election of 
the appellant be declared void. The 
cther relief claimed by the election pe- 
titioner was. that the fifth respondent 
he declared duly elected. Now, as was 
observed in Jabar Singh v. Genda Lal, 
(1964) 6 SCR 54 at p. 60 (C) where 
both reliefs are claimed in an election 
petition ‘the Court must first ‘decide’ 
the question whether the election of 
the returned condidate is valid or not, 
and if it is found. that the said election 
is void, it makes a declaration to that 
effect and then deals with the further 
question whether the petitioner himself 
or some other person can be said to 
have been duly elected”. A notice of 
recrimination under Section 97 of the 
Act is necessary only where the return- 
ed candidate or other candidate disput- 
es the grant of the further declara- 
tion sought by the election petitioner 
that he or some other candidate should 
be declared duly elected. When the re- 
count was taken, the High Court had 
not yet concluded that the election of 
the appellant was invalid. It was in 
the process of determining that ques- 
tion, and the question could properly 
be determined only after giving to the 
appellant the benefit of all the votes 
east for him. These would include the 
250 votes cast in his favour, even 
though they were found placedin Bahe- 
kar’s packet. Once the. benefit of his 
250 votes is given to the appellant, he 
becomes the candidate with the highest 
number of votes. His election cannot be 
declared void. That being so, no ques- 


tion arises of the appellant wanting to 
give evidence to. prove that the elec- 
tion of any other candidate would have 
been void if he had been the returned 
candidate. Therefore, no notice for re- 
crimination under Section 97 was ne- 
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lcessary. In the circumstances, the High 
Court erred in declining to count the 


appellant’s 250 votes in his total on the. 


ground that no notice of recrimination 
under Section 97 of the Act had been 
given. ` 

10. In P. Malaichami v. M. Ambalam 
(supra) (B) on which the High Court 
relied, the facts were different. In that 
case, the recount ordered did not in- 
volve the mere mechanical process of 
counting the valid votes cast in favour 
of the parties. It involved the kind of 
counting contemplated under Rule 56 
of the Conduct of Election Rules, 1961, 
‘with all its implications’. The validity 
of the votes was to be under re-exami- 
nation. And if the returned candidate 
intended to take the benefit of such a 
recount against the election petitioner 
or other candidate, in whose favour the 
further declaration of being duly elect- 
ed had been claimed, it was necessary 
for him to file a notice of recrimination. 
In the present case, the appellant was 


concerned with his claim to his 250 
votes. The claim did not involve any 
reconsideration of the validity of any 


votes, whether cast in his favour or of 
any other candidate; what was called 
for was a mere mechanical process of 
counting. That every order of recount 
does not bring Section 97 into play was 
laid down by this Court in Anirudh 
Prasad v. Rajeshwari Saroj Das, 1976 
Supp SCR 91 (A). 


11. We are of opinion that the High 
Court should not have declined to in- 
clude in the appellant’s total votes the 
250 votes cast in favour of the appel- 
lant but included in the packet of Ba- 
hekar. If those votes are included in 
the appellant’s total, the appellant 
secures the highest number of votes 
and is entitled to be declared elected. 


12. In the circumstances, it is not 
necessary to consider the other corten- 
tion of learned counsel for the appel- 
lant that the High Court was in error 
in directing a recount of the ballot 
papers. 

13. A submission was made by learn- 
ed counsel for the fifth respondent that 
the postal ballot papers were printed 
in Hindi and therefore, Rule 22 of the 
Conduct of Election Rules, 1961 was 
contravened. The point was raised De: 
fore the High Court and, has, in our 
opinion, been rightly repelled. On the 
material before us it is not possible to 
say that the result of the election has 
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been materially affected by that irregu- 
larity. 


14. In the appeal filed by Bahekar, 
the contention raised for him is that 
on a proper and complete recount of 
the votes cast for the respective candi- 
dates it is he who should be declared 
duly elected. We are not satisfied that 
the grounds raised have any substance, 
and we see no force in his appeal. 


15. In the result, Civil Appeal No. 
1936 (NCE) of 1978 is allowed and Civil 
Appeal No. 2387 (NCE) of 1978 is dis- 
missed. The order of the High Court 
declaring the election of the appellant 
void and declaring the fifth respon- 
dent duly elected is set aside. The elec- 
tion petition is dismissed. The appel- 
lant is entitled to his costs throughout 
against the second and the fifth respon- 
dents in the election petition as well as 
in the appeal filed by him. The remain- 


ing respondents will bear their own 
costs in that appeal. All the parties 
will bear their own costs in the other 


appeal. 
Civ. App. No. 1936 (NCE) of 
1978 allowed, 


Civ. App. No 2387 (NCE) of 
1978 dismissed, 
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(From: Madhya Pradesh) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Lakhanpal, Appellant v. The State of 
Madhya Pradesh, Respondent, 


Criminal Appeal No. 112 of 1972, D/- 
23-2-1979. 

(A) Evidence Act (1 of 1872), S. 3 — 
Circumstantial evidence, when insuffi- 
cient to prove guilt — Decision of Ma- 
dhya Pradesh High Court, Reversed. 


In prosecution for offence of murder 
the mere fact that the accused and the 
deceased (the real brother of the ac- 
cused) were together in the field prior 
to the occurrence does not by itself 
lead to irresistible inference that the 
accused must have murdered the de- 
ceased. Decision of Madhya Pradesh 
High Court, Reversed. (Para 4) 

(B) Evidence Act (1 of 1872), S. 24 — 
Extra judicial confession — Value of 
— Decision of Madhya Pradesh High 
Court, Reversed. l 
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Where in prosecution for offence of 
murder, a prosecution witness deposed 
that he made the disclosure about she 
extra-judicial confession of the accused 
(regarding the mistake committed by 
him in killing his brother) for the ficst 
time in the police station and that he 
(stranger to the accused) never teld 
about this to any one else though he 
met number of persons on the date of 
occurrence, under the circumstances it 
was unsafe to rely on the evidence of 
extra-judicial confession more so when 
no motive was either alleged or proved 
against the accused in killing his real 
brother. Decision of Madhya Pradesh 
High Court, Reversed. (Para 4) 


JUDGMENT:— This appeal by Special 
Leave is directed against the judgment 
of the Madhya Pradesh High Coart 
affirming the conviction of the appl- 
lant under Section 302 and the sentence 
of imprisonment for life, 


2. A detailed narrative of the prose- 
cution is to be found in the judgment 
of the High Court. It appears that the 
deceased Parsu was the own brother of 
the appellant and they were working 
in the field at about 4 p.m. and there- 
after the father and the mother came 
back to the house but the two brothers 
remained in the field. According to tne 
prosecution, the appellant caused larze 
number of injuries on the deceas2d 
while he was in the field with him and 
then came to the house and inform=2d 
his father that three persons had killad 
the deceased. The father lodged FIR 
on 16-10-1967 at 9.45 p.m. immediately 
after the incident where he miention2d 
these facts. 


3. The entire evidence against tne 
appellant consists of circumstantial evi- 


dence. The two circumstances  relisd 
upon by the courts below against tne 
appellant are the following: 

1. That the appellant was last seen 


with the deceased in the field after the 
parents of the appellant returned to 
the house. 

2 That soon after the 
when the appellant returned to tne 
house, he met P.W. Sukhial and coa- 
fessed before him that he had a quar- 
rel with his brother and he had con- 
mitted a mistake by killing him. 


4. So far as the first 
is concerned in the facts of this parti- 
cular case it is not sufficient to prove 
conclusively that the appellant corn- 


occurren =e 


circumstanze 
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mitted the murder of the deceased. Ac- 
cording to P.W. Bhagwandas, the father 
of the appellant the sowing was stop- 
ped at 4 O’clock in the evening. In the 
circumstances, therefore, if the appel- 
lant would have attacked the deceased 
he being a young man of 17 years 
would have. undoubtedly put up stiff 
resistance in order to protect himself 
and in all probability would have caus- 
ed some injuries on the person of the 
appellant also. For these reasons, there- 
fore, the mere fact that the appellant 
and the deceased were together in the 
field does not lead to the irresistible 
inference that the appellant must have 
murdered the deceased. As regards the 
extra-judicial confession made by the 
appellant before Sukhlal, we are unable 
to believe the version given by the wit- 
hess Sukhlal. While being examined as 
a witness in the Sessions Court he had 
clearly stated that no confession was 
made before him. His attention was 
however drawn to his statement made 
by him before the committing Magis- 
trate where he had admitted that he 
saw the appellant running and on be- 
ing questioned the appellant told him 
that he had committed a mistake and 
had killed his brother due to a quarrel. 
In cross-examination the witness ad- 
mitted that he did not narrate this 
story of the murder to anybody. He 
made the disclosure for the first time 
when he was called to the police sta- 
tion, The witness met a number of per- 
sons on that day but he did not men- 
tion the factum of the confession to 
anyone of them. Secondly the evidence 
shows that be: was not known to the 
appellant and therefore we find it diff- 
cult to believe that the appellant would 
make a confession to a person who was 
not known to him at all. For these rea- 
sons, therefore, we find it wholly un~ 
safe to accept the evidence of the extra- 
judicial confession of the appellant to 
P.W. Sukhlal. Another important cir- 
cumstance which negatives the prosecu- 
tion case is that no motive whatsoever 
for the appellant to kill his brother 
has been either alleged or proved. Fur- 
ther the deceased appears to have re- 
ceived as many as 12 incised wounds 
on various parts of the body and this 
could not have been done by the ap- 
pellant alone unless he was accompani- 
ed by other friends, We are clearly of 
the view that the prosecution has not 


proved the case against the appellant 
beyond reasonable doubt. We, therefore, 
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allow this appeal, set aside the judg- 
ment of the High Court and acquit the 
appellant of the charges framed against 
him. The appellant may now be releas- 
ed forthwith, 


Appeal allowed. 





AIR 1979 SUPREME COURT 1622 
(From: 1977 SLWR 57 (Punj & Har)) 
Y. V. CHANDRACHUD, C. J. AND 
V. D. TULZAPURKAR, J. 
Gurdial Singh Fijji, Appellant v. 
State of Punjab an others, Respon- 
dents, i 


Civil Appeal No. 503 of 1978, D/- 
9-3-1979. 

(A) Indian Administrative Service 
(Appointment by Promotion) Regula- 


tions (1955) Regs. 4 and 5 — All India 
Service Manual Part II, Resolutions 1.1 
and 1.2 — Resolutions not ultra vires 
the regulations, 1977 SLWR 57 (Punj & 
Har), Reversed. (Para 12) 


(B) Constitution of India, Arts. 226 
and 311 — Adverse report in confiden- 
tial roll — Non-consideration of ex- 
planation offered by servant — Effect 
— Non-issuance of integrity certificate, 
held, could not be upheld (Para 17) 


(C) Indian Administrative Service (Ap- 
pointment by Promotian) Regulations 
(1955), Reg. 5 (7) — Non-inclusion in 
select list — Duty of Selection Com- 
mittee to give brief reasoning pointed 
out, 1977 SLWR 57 (Punj & Har), Re- 


versed. (Para 18) 
Cases Referred: Chronological Paras 
(1974) 1 SCR 797: AIR 1974 SC 87: 
1974 Lab IC 338 18 


Mr. S. K. Mehta, Advocate M/s. J. S. 
Chawala, P. N. Puri and P. Balakrish- 
nan, Advocates, for Appellant; Mr. 
Bishamber Lal, Advocate (for State), 
Mr. Hardev Singh, Advocate (for Nos. 
1-4 and 6) and Mr. P. N. Lekhi, Sr. 
Advocate (Mr. Girish Chandra, Advo- 


cate with him) (for No, 17), for Re- 
spondents. 
CHANDRACHUD, C. J.:— The ap- 


pellant, Gurdial Singh Fijji was select- 
ed for the Punjab Civil Service (Exe- 
cutive Branch) in 1953 and was appoint- 
ed as an Executive Magistrate on June 
8, 1954. Respondents 8 to 15 are also 
members of the same Service, namely, 
the P C. S but they were selected 
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and appointed to that Service after the 
appellant. They are all governed, in 
the matter of conditions of their ser- 
vice, by the Punjab Civil Service (Exe- 
cutive Branch) Rules 1930, as amended 
from time to time by the competent 
authority. The appellant was confirm- 
ed in the cadre on May 8, 1958 while 
respondents 8 to 15 were confirmed on 
diverse dates thereafter. In the grada- 
tion list circulated by the Government 
from time to time, respondents 8 to 15 
were shown as junior to the appellant. 


2. In the year 1966, as a result of 
the reorganisation of the erstwhile State - 


of Punjab, the appellant and respon- 
dents 8 to 16 were allocated to the 
State of Punjab. In 1966-67 an ad- 


verse entry was made in the confiden- 
tial record of the appellant while he 
was working under one Shri Sewa 
Singh, District and Sessions Judge, 
Amritsar, That entry was communicat- 
ed to the appellant whereupon, he 
made a representation against it but 
that has still not been disposed of, for 
one reason or another. The State Gov- 
ernment forwarded the representation 
to Shri Sewa Singh, who declined to 
express his views upon it unless asked 
by the High Court to do so. Nothing 
further has been done in the matter 
and no decision has yet been taken on 
the question whether the adverse entry 
was justified and whether the various 
contentions raised by the appellant in 
his representation are well-founded. 


3. The appellant worked in various 
capacities after 1966-67, earning good 
reports all along. He was permitted to 
cross the first efficiency bar under an 
order of the State Government dated 
June 14, 1966 and the second efficiency 
bar on July 20, 1971. 


4. By an order dated July 3, 1971 
Published in the Punjab Government 
Gazette on July 23, the Government 
promoted respondents 8 to 12 to the 
selection grade of the Punjab Civil 
Service cadre. Respondent 15 was 
similarly promoted on December 19, 
1970, respondent 16 on January 1, 1971 
and respondents 13 and 14 on July 27, 
1971. On March 14, 1972, the appel- 
lant was also promoted to the selection 
grade with effect from January 15, 
i972. He made a representation to 
the Government against the orders pro- 
moting respondents to the selection 
grade prior to him but it was rejected 
by an order dated June 20, 1973, 
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5. A Committee consisting of re- 
spondents 2 to 7 was constituted uncer 
Regulation 3 of the Indian Administra- 
tive Service (Appointment by Promo- 
tion) Regulations 1955, for selecting 
persons from the Punjab Civil Serv-ce 
cadre for the purpose of bringing them 
on the select list of the Indian Admini- 
strative Service, 
its meeting at Chandigarh on May 11, 
1973 after which it prepared a Hst 
under Regulation 5 selecting respon- 
dent 9 for being brought on the select 
list for the purpose of promotion to the 
Indian Administrative Service. Jt- would 
appear that the appellant’s name was 
not put on the select list since respon- 
dent 2, the Chief Secretary to the Gev- 
ernment of Punjab, had refused to g-ve 
an ‘integrity certificate’ to him. Ap- 
pellant made a representation against 
his non-inclusion in the select list end 
that representation having been reject- 
ed, he filed a Writ Petition (No. 3315 
of 1973) in the High Court of Punjab 
and Haryana, challenging the promo- 
tion of respondents to the selection 
grade, the refusal of the Chief Secre- 
tary to issue an ‘integrity certificate’ to 
him and his non-inclusion in the Select 
List of the Indian Administrative Zar: 
vice. 


6. The appellant’s Writ Petition was 
allowed partly by a learned = single 
Judge of the High Court by his juig- 
ment dated August 19, 1974 whereby 
the order dated July 27, 1971 of the 
State Government granting seniority 
to two junior officers over the appel- 
lant in the selection grade was -quash- 
ed. The learned Judge directed the 
State Government to reconsider the 
ease of the appellant along with that of 
three other officers regarding the grant 
of selection grade with effect from 
June 25, 1971. _ 9% 


% The appellant filed a Letters 
Patent Appeal (No. 484 of 1974) against 
the decision of the learned Single Judge 
which was disposed of by - the High 
Court on November 19, 1976. It was 
held in appeal that the requirement: of 
Resolution No, 1.1 as regards the pro- 
duction of the ‘integrity certificate’ was 
in the nature of a mere executive in- 
struction, that it went beyond the 
scope of the ‘statutory regulations, that 
the provision requiring the produc-ion 
of the ‘integrity certificate’ was un- 
guided and was likely to lead to azbi- 
trariness and unreasonableness and that 
therefore, Resolution No, 1.1 was ultra 
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vires of Regulations 4 and 5.. The entire 
record of the Selection Committee was 
placed by the State Government þe- - 
fore the High Court in the Letters 
Patent Appeal, from a perusal of which 
the High Court came to the conclusion 
that the decision of the Committee not 
to include the appellant’s name in the 
Select List was not based solely on 
the ground that he was unable to pro- 
duce the integrity certificate and that 
the Committee had given another co- 
gent reason for its decision viz, that 
the appellant was not suitable for be- 
ing placed on the Select List otherwise 
also. Since inclusion in the select list 
for the purposes of promotion to the 
Indian Administrative Service was to 
be made on the basis of merit-cum- 
seniority the Committee, according to 
the High Court, was justified in not 
including the name of the appellant in 
that list if, in its opinion, he was not 
otherwise suitable. ‘The Letters Patent 
Appeal was accordingly dismissed by 
the High Court, against which the 
appellant has filed this appeal by spe- 
cial leave. 

8. We will first deal with the ques- 
tion whether resolution No, 1.1 is ultra 
vires regulations 4 and 5 of the Indian 
Administrative Service (Appointment 
by Promotion) Regulations, 1955. These 
regulations are framed by the Central 
Government in pursuance of sub-rule (1) 
of Rule 8 of the Indian Administrative 
Service (Recruitment) Rules, 1954 in 
consultation with the State Govern- 
ments and the Union Public Service 
Commission. Regulations 3 to 7 pro- 
vide for bringing members of the State 
Civil Service on the select list for pro- 
motion to the Indian Administrative 
Service. Regulation 3 deals with the 
constitution of the committee for mak- 
ing - selections. Regulation 4 which 
deals with conditions of eligibility for 
promotion provides that each commit- 
tee shall meet at intervals, ordinarily 
not exceeding one year, and consider 
the cases of all substantive members of 
State Civil Service who on the first day 
of January of that year had completed 
not less than eight years of continuous 
service, whether officiating or substan- 
tive, in a post of Deputy Collector or 
any other post or posts declared equi- 
valent thereto by the Government, By 
Clause (2) of Regulation 4, the commit- 
tee shall not ordinarily consider the 
cases of members of the State Civil 
Service who have attained the age of 
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52 years on the first day of January of 
the year in which the meeting of the 
committee is held, provided . that 
a member of the State Civil Service 
whose name appears in the select 
list in force immediately before 
the date of the meeting of the 
committee shall be considered for in- 


clusion in the fresh list to be prepared” 


by the committee, even if in the mean- 
while he has attained the age of 52 
years, 


9. Regulation 5 reads thus: 


“5. Preparation of a list of suitable 
officers— 


(1) The committee shall prepare a 
list of such members of the State Civil 
service as satisfy the condition speci- 
fied in regulation 4 and as are held 
by the committee to be suitable for 
promotion to the service. The number 
of members of the State Civil Service 
included in the list shall not be more 
than twice the number of substantive 
vacancies anticipated in the course of 
period of twelve months commencing 
from the date of the preparation of the 
list, in the posts available for them 
under Rule 9 of the Recruitment Rules 
or 10 per cent of the senior duty posts 
borne on the cadre of the State or 
group of States whichever is greater: 


Provided that in the year ending on 
the 3ist December, 1969 the maximum 
limit, imposed by this sub-regulation, 
may be exceeded to such extent as may 
be determined by the Central Govern- 
ment in consultation with the State 
Government concerned, 


(2) The selection for inclusion in such 
list shall be based on merit and suit- 
ability in all respects with due regard 
to seniority. 


(3) The names of the officers includ- 
ed in the list shall be arranged in 
order of seniority in the State Civil 
Service: 


Provided that any junior officer who 
in the opinion of the committee is of 
exceptional merit and suitability may 
be assigned a place in the list higher 
than that of officers senior to him. 


(4) The list so prepared shall be re- 
viewed and revised every year. 

(5) If in the process of selection, re- 
view or revision it is proposed to 
supersede any member of the State 
Civil Service, the Committee shall re- 
cord its reasons for the proposed super- 
session.” 
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10. The All India Services Manual, 
Part IJ, which is issued under the 
authority of the Government of India 
Cabinet Secretariat, (Department of 
Personnel and Administrative Reforms), 
sets out under appropriate regulations 
the “Government of India’s Decisions” 
which are, for convenience, referred to 
by the High Court as “resolutions”. 
Resolution 1.1 which incorporates a 
decision taken by the Government of 
India reads thus: 

“1.1, On the basis of the recommen- 
dations of the Committee on the Pre- 
vention of Corruption, it has been de- 
cided that the following certificate 
should be recorded by the Chief Secre- 
tary to the State Government of all 
eligible officers whose cases are placed 


before the Selection Committee for 
consideration: 

“The State Government certify the 
integrity of Shri ——————— with 


reference to the entries in his annual 
confidential reports”. 

Resolution 1.2 which is op the 
subject says: 


“1.2. The Selection Committee should 
also consider the question of suitability 
of the officers for selection with refe- 
rence to their integrity and should 
specifically record in their proceedings 
that they were satisfied from the re- 
marks in the confidential reports of the 
officers, selected by them for inclu- 
sion in the Select List, that there was 
nothing against their integrity.” 


11. The learned Single Judge of the 
High Court rejected the  appellant’s 
contention that Resolution 1.1. is ultra 
vires of Resolutions 4 and D The 
Letters Patent Bench of the High 
Court differed from him and quashed 
the resolution, observing: 


“Regulations 3 to 7 are self-contain- 
ed regulations prescribing the whole 
procedure for the constitution of the 
selection committee, qualifications for 
the eligibility, preparation of list of 
suitable candidates etc, It is evident 
from the plain reading of these regula- 
tions that integrity certificate is not 
the requirement for eligibility for pro- 
motion. Integrity certificate is the re- 
quirement of Resolution 1.1 which 
is only an executive instruction. The 
regulations are quite detailed and the 
whole mode of selection is given and 
merit-cum-seniority is the main basis 
for bringing the persons on the select 
list. It is nowhere laid down in the 


same 
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regulations that integrity certificate is 
also required for eligibility for promo- 
tion. Hence this requirement under the 
, executive instruction goes counter to 
the statutory regulations. It has put 
restrictions and limitations on the ccm- 
mittee in its discretion. Moreover, i 1s 
nowhere laid down as to how the irte- 
grity certificate is to be issued. No 
criteria is mentioned in Resolution 1.1. 
No guideline is provided. Hence it zan 
lead to arbitrariness and unreasonakle- 
ness in certain cases 
therefore, no hesitation in holding that 
Resolution 1.1. contravenes the regula- 
tions, which cannot legally be sustain- 
ed and is struck down as ultra vires of 
Regulations 4 and 5.” 


12. We find it impossible to sustain 
this conclusion and are of the opin.on 
that the learned Single Judge of -zhe 
High Court was right in upholding -he 
validity of Resolution 1.1, on the ground 
that it is not inconsistent with any of 
the regulations. Clause (2) of Regula- 


tion 5 provides that selection for in- 
clusion in the Select List shall be 
based on merit and suitability in all 


respects, with due regard to senioricy. 


In other words, the test for inclusion 
in the Select List is merit-cum-sen:o- 
rity. Neither the. Indian Administra- 
tive Service (Recruitment) Rules, 1954 
under which the Regulations are fram- 
ed nor indeed the provisions of the All 
India Services Act, 61 of 1951, undr 
which the Rules are made, furnish ary 
guidelines for assessing merit or suil- 
ability of a candidate for inclusion n 
the Select List or provide for the coa- 
sideration of any particular date before 
a candidate can be brought on the 
select List. Every executive authority 
is charged with the obligation of orge- 
nising its services so as to ensure maxi- 
mum efficiency. The ideal of max- 
mum efficiency cannot be achieved ur- 
less persons who are selected for puk- 
lic offices possess integrity in as higa 
a measure as ability. Integrity is im- 
deed the sine qua non of merit anit 
Suitability: no person can be considered 
as possessing merit and suitability - if 
he lacks in character and integrity. IL 
as provided by Regulation 5, selection 
for inclusion in the Select List has te 
be based on merit and suitability in all 
respects, and the Rules and Regulations 
do not furnish guidelines for a proper 
assessment of these requirements, the 


government would have the power to 
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prescribe the criteria for determining 
whether the requirements are fulfilled 


by any particular candidate. The pre- 
scription of the Regulation for inclu- 
sion in the Select List is merit-cum- 


seniority. The executive decision which 
is contained in resolutions 1.1 and 1.2 
effectuates the purpose of that prescrip- 
tion. Undoubtedly the government in 
the exercise of its executive authority 
cannot supersede a statutory rule or 
regulation but it can certainly effectuate 
the purpose of a rule or regulation by 
supplementing it. Resolution 1.2 pro- 
vides that the Selection Committee 
should consider the question of suit- 
ability of officers with reference to 
their integrity and should specifically 
record in its proceedings, that it is 
satisfied from the remarks in the con- 
fidential reports of the officers selected 


by it for inclusion in the Select 
List, that there was nothing against 
their integrity. Resolution 1.1 requires 
the Chief Secretary of the concerned 


State Government, who is the sponsor- 
ing authority, to record a certificate in 
respect of all eligible officers, whose 
cases are placed before the Selection 
Committee for consideration, that the 
State Government certifies the inte- 
grity of the officers with reference to 
the entries in their annual confidential 
reports. These resolutions of the Gov- 
ernment of India do not transgress the 
requirement of the Regulations but are 
in furtherance thereof. The circum- 
stance that the Chief Secretary has to 
record a certificate does not confer up- 
on him unguided or unfettered discre- 
tion to assess the integrity of the offi- 


cers by granting or refusing the inte- 
grity certificate at his sweet will. The 
State Government bas to certify the 


integrity of the eligible candidate ‘with 
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reference to the entries in bis annual 
confidential report’, We are, therefore, 
quite clear that the Letters Patent 


Bench of the High Court was in error 
in striking down resolution 1.1. as be- 
ing ultra vires of Regulation 5. Both 
the resolutions, 1.1. and 1.2., are in our 
opinion within the scope of the Regu- 
lations and are valid. 


13. Though the High Court was of 
the opinion that Resolution 1.1. is ultra 
vires of Regulation 5, it did not quash 
the decision of the Selection Commit- 
tee because, having perused the record 
and proceedings of the Selection Com- 
mittee (which were made available to 
it during the hearing of the Letters 
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Patent Appeal), it found that the non- 
selection of the appellant was not 
based solely on the ground that the 
Chief Secretary had not issued an jin- 
tegrity certificate in his favour. The 
proceedings of the Selection Committee. 
according to the High Court, disclosed 
that the appellant was not selected for 
the reason also that he was ‘not found 
suitable otherwise.’ 


14. The course adopted by the High 
Court has caused to the appellant an 
amount of injustice which has to be 
rectified. It is clear that the Chief Se- 
cretary, Punjab, did not grant integrity 
certificate in favour of the appellant 
because of the adverse report in his 
confidential roll for the year 1966-67. 
One of the reasons which evidently 
weighed with the Selection Committee 
in not putting the appellant’s name on 
the Select List was that the Chief Se- 
cretary had not issued the integrity 
certificate in his favour, Thus, the non- 
inclusion of appellant’s name in 
Select List and the non-issuance of the 
integrity certificate are closely linked 
whether or not there was another rea- 
son also for which the Selection Com- 
mittee kept him out from the Select 
List. : 

15. In so far as the non-issuance of 
the integrity certificate is concerned, it 
is undisputed that its only justification 
is the adverse report in the confidential 
roll of the appellant for the year 1966- 
67. The circumstances surrounding the 
adverse entry may therefore bear ex- 
amination for seeing whether such pre- 
ponderating importance could, on the 
facts to which we will immediately ad- 
vert, be given to the particular entry. 

16. The counter-affidavit filed on be- 
half of the Government of Punjab by 
Shri Phuman Singh, Under Secretary 
in the services department, shows that 
after the adverse remarks were com- 
municated to the appellant, he submit- 
ted a representation requesting that 
the remarks be expunged. That repre- 
sentation was referred by the Govern- 
ment to Shri Sewa Singh, retired Dis- 
trict and Sessions Judge, who had made 
the particular remarks. Shri Sewa 
Singh desired that the reference which 
was made to him by the Government 
should be routed through the High 
Court. The Government then made a 
reference to the High Court of Punjab 
and Haryana requesting it to obtain 
the comments of Shri Sewa Singh. The 
High Court replied that it was not its 


Gurdial Singh v. State of Punjab 


the _ 


A.T, R. 


practice to call for comments of Dist. and 
Sessions Judges on ‘the representation of 
an officer against whom adverse re- 
marks were made. The High Court was 
once again requested by the Govern- 
ment that the Chief Justice and the 
Judges may communicate their views 
to the Government on the representa- 
tion made by the appellant, As the 
High Court did not express its view, 
the Government asked the appellant to 
submit a detailed representation along 
with decumentary evidence in order to 
show that the adverse entry was made 
mala fide as alleged by him. The ap- 
pellant submitted his representation 
again on December 19, 1971, as desired 
by the Government. After a detailed 
examination of that representation, it 
was decided by the Government that 
since the comments of the Reporting 
Officer of the High Court on the repre- 
sentation made ‘by the appellant were 
not available, which was necessary for 
the proper disposal of the representa- 
tion, a suitable note may be placed on 
the appellant’s character roll along with 
the confidential report for the ‘year 
1966-67. An attested copy of that note 
is annexed to Shri Phuman Singh's 
affidavit as annexure Jj. After setting 
out the facts and circumstances narrat- 
ed above, that note says that in the 
absence of necessary comments of the 
authority concerned, it was not possi- 
ble for the Government to take any 
decision on the merits of the represen- 
tation made by the appellant. 

17. The principle is well-settled that 
in accordance with the rules of natural 
justice, an adverse report in a -confiden- 
tial roll cannot be acted upon to deny 
promotional opportunities unless jt is 
communicated to the person concerned 
so that he has an opportunity to im- 
prove his work and conduct or to ex- 
plain the circumstances leading to the 
report. Such an opportunity is not an 
empty formality, ‘its object, partially, 
being to enable the :superior authorities 
to decide on a consideration of the ex- 
planation offered by the person con- 
cerned, whether the adverse report is 
justified, Unfortunately, for one reason 
or another, not arising out of any fault 
on the part of the appellant, though 
the adverse report was communicated 
to him, the Government has not been 
able to consider his explanation and 
decide whether the report was justified. 
In these circumstances, it is difficult to 


support the non-issuance of the inte- 
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grity certificate to the appellant. ‘The 
chain of reaction. began. with the ad 
verse report and the infirmity in. the 
link of causation is that no one has. yet 
decided whether that. report was. justi- 
fied. We cannot speculate, in the ab- 
sence of a proper pleading, whether 
the appellant was not found suiteble 
otherwise, that is to say, for reasons 
other than those connected with the 
non-issuance of an integrity certificate 
to him, 


18. We may also indicate, since he 
High Court saw the file and discovered 
that the appellant was not brought on 
-the Select List because he was ‘not 
found suitable: otherwise’, that regula- 
tion 5 which deals with the preparat.on 
of a list of suitable officers provides: by 
clause 7 that ‘if in the process of se- 
lection, review or revision it is propos- 
ed to supersede any member of che 
State Civil Service, the Committee skall 
record its reasons; for the proposed 
supersession’. While dealing with an 
identical. provision in clause 5, of Re~ 
gulation D of the same Regulations as 
they stood then, this Court observed: in 
Union of India v. Mohan Lal Capoor, 
(1974) 1 SCR 797 that ‘rubber-stamp’ 
reasons given for the supersession of 
each officer to the effect that the re- 
‘cord of the officer concerned was rot 
such as: to justify his appointment “at 
this stage in preference to those select- 
ed’, do not amount to ‘reasons for tne 
proposed supersession’ within the mean- 
ing of clause 5, ‘Reasons’, according: to 
‘Beg J. (with whom Mathew J. concu- 
red) ‘are the links between the mate- 
rials on which certain conclusions are 
based and the actual conclusions’. The 
Court accordingly held that the manda- 
tory provisions of Regulation 5 (5) weze 
not complied with by the Selecticn 
Committee. That an officer was ‘not 
found suitable’ is the conclusion ard 
not a reason in, support of the decisien 
to supersede him. True, that it is not 
expected that the Selection Committee 
should give anything approaching tke 
judgment of a Court, but it must, at 
least state, as briefly as it. may, why 
it came- to the conclusion that the off- 
cér concerned was found to be not suit 
able for inclusion in the Select Lisz. 
In the absence: of. any such reason, we 
are uhable to agree with the Higa 
Court that the Selection Committee had 
another ‘reason’ for not. -bringing tha 
appellant on the Select. List.. 
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19. In matters of this nature, parti- 
cularly when the Select Lists have to 
be prepared and reviewed from. year to 
year, it becomes difficult to work out 
the logical consequences of holding 
that the case of any particular officer 
ought to be reconsidered. But, inevit- 
ably, for reasons mentioned above, the 
case of the appellant shall have to be 
considered afresh by the Selection 
Committee, How best to do it has to 
be left to its wise discretion in the 
matter of details, but in order to elimi- 
nate, in so far as one may, chances of 
yet another litigation we ought to in- 
dicate the broad framework within 
which the Committee should act and 
the preliminary steps which the Gov- 
ernment must take in order to facili- 
tate the Committee’s task. 


20.. In the first place, the State Gov- 
ernment shall consider and dispose of 
within two months from today the re- 
presentations. made by the appellant on 
January 23, 1969 and December 19, 
1971 in regard to the adverse report in 
his confidential roll, for the year 1966- 
67. We are hopeful that. the High Court 
will co-operate with the Government in 
the disposal of the representations. The 
Selection Committee will, within three 
the 
appellant should be included in the Se- 
lect List as of May 11, 1973. That ques- 
tion has to be decided in accordance 
with the relevant regulations by apply- 
ing the test of merit and suitability- 
cum-seniority. For deciding the question 
of appellants merit and suitability the 
Selection Committee will take into con- 
sideration the Government’s decision on 
his representations and his service re- 
cord up-to-date. If the Committee de- 
eides that he is not suitable for inclu- 
sion in the Select List and should 
therefore be superseded, it shall record 
its reasons for the proposed  superses~ 
sion. If, on the other hand, the Com- 
mittee decides to. include his name in 
the Select List, he will be entitled to 
Yank in that list in accordance with his 
seniority as of May TL 1973 unless, in 
the opinion of the Committee, there is 
a junior officer of . exceptional merit 
and suitability who may be assigned a 
higher place. The Selection Committee 
will review the list for 1973 in accord- 


ance with these directions. The Union 
Public Service Commission will there- 
after be consulted in accordance with 


the regulations. The Select List as final- 
ly approved by the Commission will 


1628 S.C. 


form the Select List of the members of 
the State Civil Service. 


21. We may indicate that the Writ 
Petition filed by the appellant and his 
appeal to this Court cannot be consi- 
dered to have become infructuous on 
the ground that the Union Public Ser- 
vice Commission has already approved 
of the Select List. The learned single 
Judge of the High Court had stayed 
the final publication of the list by his 
order dated September 24, 1973 and 
had directed by his order dated Febru- 
ary 11, 1974 in C. M. 994 of 1974 that 
the publication of the Select List will 
be subject to the result of the Writ 
Petition. 


22. With these modifications, the ap- 
peal is allowed but there will be no 
order as to costs. 

Orders accordingly. 
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Ramana Dayaram Shetty, Appellant 
v. The International Airport Authority 
of India and others, Respondents. 

Civil Appeal No. 895 of 1978, 
4-5-1979. 

(A) Contract Act (9 of 1872), S. 10 — 
Tenders called for running restaurant 
and snack bars at Air Port — Terms of 
contract — Interpretation — (Deed — 
Construction). 

The Tender Notice stated in clear 
terms that “sealed tenders in the pre- 
scribed form are hereby invited from 
Registered IInd Class Hoteliers having 
at least 5 years’ experience for putting 
up and running a IInd Class Restaurant 
and two Snack Bars at this Airport for 
a period of 3 years.” 


. Held, that on a proper construction 
what the notice required was that only 
a person running a registered IInd 
Class hotel or restaurant and having at 
least 5 years’ experience as such should 
be eligible to submit a tender. This 
was a condition of eligibility and it is 
difficult to see how this condition could 
be said to be satisfied by any person 
who did not have five years’ experi- 
ence of running a IInd Class hotel or 
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restaurant. The test of eligibility laid 
down was an objective test and not a 
subjective one. (Para 7) 


(B) Constitution of India, Arts. 12 
and 14 — International Airport Autho- 
rity is State — Tenders called for run- 
ning restaurant and snack bars — Qua- 
lifications laid down as requisite — It 
cannot accept tender of person who 


does not fulfil the requisite qualifica- 
tions. (Paras 20, 21, 33, 34) 
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BHAGWATI, J.:— This appeal by 


special leave raises interesting questions 
of law in the area of public law. What 
are the constitutional obligations on 
the State when it takes action in exer- 
cise of its statutory or executive power? 
Is the State entitled to deal with its 
property in any manner it likes or 
award a contract to any person it 
chooses without any constitutional limi- 
tations upon it? What are the para- 
meters of its statutory or executive 
power in the matter of awarding a con- 


tract or dealing with its property? 
These questions fell in the sphere of 
both administrative law and constitu- 


tional law and they assume special sig- 
nificance in a modern welfare State 
which is committed to egalitarian values 
and dedicated to the rule of law. But 
these questions cannot be decided in 
the abstract. They can be determined 
only against the background of facts 
and hence we shall proceed to state 
the facts giving rise to the appeal. 


2. On or about 3rd January, 1977 a 
notice inviting tenders for putting up 
and running a second class restaurant 
and two snack bars at the International 
Airport at Bombay was issued by the 
lst respondent which is a corporate 
body constituted under the Internation- 
al Airport Authority Act, 43 of 1971. 
The notice stated in the clearest terms in 
paragraph (1) that “sealed tenders in 
the prescribed form are hereby invited 
from Registered IInd Class Hoteliers 
having at least 5 years’ experience for 
putting up and running a IInd Class Re- 


staurant and two Snack Bars at this 
Airport for a period of 3 years”. The 
latest point of time up to which the 


tenders could be submitted to the ist 
respondent was stipulated in Paragraph 
7 of the notice to be.12 p.m. on 25th 
January, 1977 and it was provided that 
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the tenders would be opened on the 
same date at 12.30 hours. Paragraph (8) 
of the notice made it clear that “the 
acceptance of the tender will rest with 
the Airport Director who does not bind 
himself to accept any tender and re- 
serves to himself the right to reject all 
or any of the tenders received without 
assigning any reasons therefor.” There 
were six tenders received by the Ist re- 
spondent in response to the notice and 
one of them was from the 4th respon- 
dents offering a licence fee of Rupees 
6,666.66 per month, and the others 
were from Cafe Mahim, Central Cater- 
ing Service, one A. S. Irani, Cafe Sea- 
side and Cafe Excelsior offering pro- 
gressively decreasing licence fee very 
much lower than that offered by the 
4th respondents. The tenders were 
opened in the office of the Airport Di- 
rector at 12.30 p.m. on 25th January, 
1977 and at that time the 4th respon- 
dents were represented by their Sole 
Proprietor Kumaria, A. 5. Irani was 
present on behalf of himself, Cafe 
Mahim, Cafe Seaside and Cafe Excel- 
Sior and there was one representative of 
Central Catering Service. The tenders 
of Cafe Mahim, Central Catering Ser- 
vice, Cafe Seaside and Cafe Excelsior 
were not complete since they were not 
accompanied by the respective income- 
tax certificates, affidavits of immovable 
property and solvency certificates, as 
required by cl. (9) of the terms and 
conditions of the tender form. The ten- 
der of A. S. Irani was also not com- 
plete as it was not accompanied by an 
affidavit of immovable property held by 
him and solvency certificates, The only 
tender which was complete and fully 
complied with the termis and conditions 
of the tender form was that of the 4th 
respondents and the offer contained in 
that tender was also the highest 
amongst all the tenders. Now it is ne- 
cessary to point out at this stage that 
while submitting their tender the 4th 
respondents had pointed out in their 
letter dated 24th January, 1977 addres- 
sed to the Airport Director that they 
had 10 years’ experience in catering to 
reputed commercial houses, training 
centres, banks and factories and that 


they were also doing considerable 
outdoor catering work for various in- 
stitutions. This letter showed that the 
4th respondents had experience only of 
running canteens and not restaurants 
and it appeared that they did not 
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satisfy the description of “registered 
Und Class Hotelier having at least 5 
years’ experience” as set out in para- 
graph (1) of the notice inviting ten- 
ders. The Airport Officer, therefore, by 
his letter dated 15th February, 1977 
requested the 4th respondents to in- 
form by return of post whether they 
were ‘a registered IInd Class Hotelier 
having at least 5 years’ experience’ and 
to produce documentary evidence in this 
respect within 7 days. The 4th respon- 
dents pointed out to the Airport Officer 
by their letter dated 22nd February, 
1977 that they had, in addition to what 
was set out in their earlier letter dated 
24th January, 1977, experience of run- 
ning canteens for Phillips India Ltd. 
and Indian Oil Corporation and more- 
over, they held Eating House Licence 
granted by the Bombay Municipal Cor- 
poration since 1973 and had thus ex- 
perience of 10 years in the catering 
line. It appears that before this letter 
of the 4th respondents could reach the 
Airport Officer, another letter dated 
22nd February, 1977 was addressed by 
the Airport Officer once again request- 
ing the 4th respondents to produce 
documentary evidence to show if they 
were ‘a registered Und Class Hotelier 
having at least 5 years’ experience”. 
The 4th respondents thereupon addres- 
sed another letter dated 26th Febru- 
ary, 1977 to the Director pointing out 
that they had considerable experience 
of catering for various reputed com- 
mercial houses, clubs, messes and banks 
and they also held an Eating House 
Catering Establishment (Canteen) Li- 
cence as also a licence issued under the 
Prevention of Food Adulteration Act. 
The 4th respondents stated that their 
sole proprietor Kumaria had started his 
career in catering line in the year 1962 
at Hotel Janpath, Delhi and gradually 
risen to his present position and that 
he had accordingly “experience equi- 
valent to that of a Jind Class or even 
Ist Class hotelier’. This position was 
reiterated by the 4th respondents in a 
further letter dated 3rd March, 1977 
addressed te the Director. This infor- 
mation given by the 4th respondents 


appeared to satisfy the Ist respondent 
and by a letter dated 19th April, 1977 
the 1st respondent accepted the tender 
of the 4th respondents on the terms 
and conditions set out in that letter. 
The 4th respondents accepted these 
terms and conditions by their letter 
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dated 23 April, 1977 and deposited 
with the Ist respondent by way of se- 
curity a sum of Rs. 39,999.96 in the 
form of Fixed Deposit Receipts in fav- 
our of the ist respondent and paid to 
the Ist respondent a sum of Rs. 6666.66 
representing licence fee for one month 
and other amounts representing water, 
electricity and conservancy charges, 
The 4th respondents thereafter execut- 
ed and handed over to the ist respon- 
dent an agreement in the form attach- 
ed to the tender on ist May, 1977. The 
4th respondents also got prepared fur- 
niture, counters and show cases as also 
uniforms for the staff, purchased inter 
alia deep freezers, water coolers, elec- 
trical appliances, icecream cabinets, ex- 
presso coffee machines, crockery, cut- 
lery and other articles and things and 
also engaged the necessary staff for the 
purpose of running the restaurant and 
the two snack bars, But the ist respon- 
dent could not hand over possession of 
the requisite sites to the 4th respon- 
dents, since A. S. Irani was running his 


restaurant and snack . bars on these 
sites -under a previous contract with 
the Let respondent and though that 
contract had come to an end, A. S. 


Trani did not deliver possession of these 
sites to the ist respondent. The 4th 
respondents repeatedly requested the 
lst respondent and the Airport Director 
who is the 2nd respondent in the ap- 
peal, to hand over possession of the 
sites and pointed out to them that the 
4th respondents were incurring losses 
by reason of delay in delivery of pos- 
session, but on account of the intransi- 
gence of A. S. Irani the Ist respondent 
could not arrange to hand over posses- 
sion of the sites to the 4th respondents, 


3. Meanwhile one K. S. Irani who 
owned Cafe Excelsior filed Suit No. 6544 
of 1977 in the City Civil Court, Bom- 
bay against the respondents challenging 
the decision of the Ist respondent to 
accept the tender of the 4th respon- 
dents and took out a notice of motion 
for restraining the Ist respondent from 
taking any further steps pursuant to 
the acceptance of the tender. K. S&S. 
Irani obtained an ad interim injunction 
against the respondents but after hear- 
ing the respondents, the City Civil 
Court vacated the. ad interim injunc- 
tion and dismissed the notice of motion 
by an order dated 10th October, 1977. 
An appeal was preferred by K. S 


Irani against this order, but the. appeal 
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was dismissed by the High Court on 


19th October, 1977. Immediately there- 
after, on the same day, the Ist respon- 


dent handed over possession of two 
sites to the 4th respondents and the 


4th respondents proceeded to set up 
snack bars on the two sites and start- 
ed business of catering at the two 
snack bars. These two sites 
over to'the 4th respondent were difle- 
rent from the sites occupied by A. 5. 
Irani, because A. S, Irani refused to 
vacate the sites in his occupation. So 
far as the site for the restaurant was 
concerned, the Ist respondent could not 
hand over the possession of it to the 
4th respondents presumably because 
there was no other appropriate site 
available other than the one occupied 
by A. S Irani. Since A. S. Irani ræ- 
fused to hand over possession of the 
sites occupied by him to the Ist respon- 
dent, even though his contract had 
come to an end, and continued to carry 
on the business of running the restau- 
rant and the snack bars on these sites, 
the Ist respondent was constrained +o 
file suit No. 8032 of 1977 against A. 5. 
Irani in the City Civil Court at Bom- 
bay and in that suit, an injunction was 
obtained by the Ist respondent restrain- 
ing A 5. Irani from running or con- 
ducting the restaurant and the snack 
bars or from entering the premises save 
and except for winding up the restau- 
rant and the snack bars. <A. S. Irani 
preferred an appeal against the order 
granting the injunction, but the appeal 
was rejected and ultimately a petition 
for special leave to appeal to this Court 
was also turned down on 3ist July, 
1978. _ . 


4. This was, however, not to be the 
end of the travails of the 4th respon- 
dent, for, as soon as the appeal pre- 
ferred by K. S. Irani against the order 
dismissing his notice of motion was re- 
jected by the High Court on 19th 
October, 1977, A. S. Irani filed arn 
other suit being suit No, 8161 of 1977 in 
the City Civil Court, Bombay on 24th 
October, 1977 seeking mandatory in- 
junction for removal of the two snack 
bars put up by the 4th respondent. 
This was one more attempt by A. S. 
Irani to prevent the 4th respondents 
from obtaining the benefit of the con- 
tract awarded to them by the Ist re- 
spondent. He, however, did not suc- 
ceed in obtaining ad interim injunc- 
tion and we are told that the notice of 
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motion taken out by him is still pend- 
ing in the City Civil Court. 


®. It will thus be seen that A. S. 
Irani failed in his attempts to prevent 
the 4th respondents from obtaining the 
contract and enjoying its benefit. The 
4th respondents put up two snack bars 
on the sites provided by the lst respon- 
dent and started running the two snack 
bars from 19th October, 1977. The 
restaurant however, could not be put 
up on account of the inability of the 
Ist respondent to provide appropriate 
site to the 4th respondents and, there- 
fore, the licence fee for the two snack 
bars had to be settled and it was fixed 
at Rs. 4,500/- per month by mutual 
agreement between the parties. But it 
seems that the 4th respondents were 
not destined to be left in peace to run 
the two snack bars and soon after the 
dismissal of the appeal of A. S. Irani 
on 19th October, 1977 and the failure 
of A.S. Irani to obtain an ad interim 
mandatory injunction in the suit filed 
by him against the Ist and the 4th re- 
spondents, the appellant filed writ peti- 
ticn No, 1582 of 1977 in the High Court 
of Bombay challenging the decision of 
the Ist respondent to accept the tender 
of the 4th respondents, The writ peti- 
Don was moved before a Single Judge 
of the High Court on 8th November, 
1977 after giving prior notice to the 
respondenis and after hearing the par- 
ties, the learned Single Judge summari- 
ly rejected the writ petition. The ap- 
pellant preferred an appeal to the 
Division Bench of the High Court 
against the order rejecting the writ 
petition and on notice being issued by 
the Division Bench, the Ist and the 4th 
respondents filed their respective affi- 
davits in reply showing cause against 
the admission of the appeal. The Divi- 
sion Bench after considering the affi- 
davits and hearing the parties rejected 
the appeal in limine on 21st February, 
1978. The appellant thereupon filed a 
petition for special leave to appeal 
to this Court and since it was felt that 
the questions raised in the appeal were 
of ‘seminal importance, this Court 
granted special leave and decided to 
hear the appeal at an early date after 
giving a further opportunity to the par- 
ties to file their respective affidavits. 
that is how the appeal has now come 
before us for final hearing with full 
and adequate material placed before us 


on behalf of both the parties, 


16382 S.C. (Gr 6] 


6. The main contention urged on 
behalf of the appellant was 
paragraph (1) of the notice inviting 
tenders the Ist respondent had stipulat- 
ed a condition of eligibility by provid- 
ing that a person submitting a tender 
must be a “registered IInd class Hote- 
lier having at least 5 years’ ex- 
perience.” This was a condition of 
eligibility to be satisfied by every per- 
son submitting a tender and if in case 
of any person, this condition was not 
satisfied, his tender was ineligible for 
being considered. The Ist respondent, 
being a State within the meaning of 
Article 12 of the Constitution or in any 
event a public authority, was bound to 
' give effect to the condition of eligi- 
bility set up by it and was not entitled 
to depart from it at its own sweet will 
without rational justification.. The 4th 
respondents had experience of catering 
only in canteens and did not have 5 
years’ experience of running a Ind 
class hotel or restaurant and hence they 
did not satisfy the condition of eligi- 
bility and yet the Ist respondent ac- 
cepted the tender submitted by them. 
This was clearly in violation of the 
standard or norm of eligibility set up 
by the Ist respondent and the action of 
the Ist respondent in accepting the ten- 
der of the 4th respondents was clearly 
invalid. Such a departure from the 
standard or norm of eligibility had the 
effect of denying equal opportunity to 
the appellant and others of submitting 
their tenders and being considered for 
entering into contract for putting up 
and running the restaurant and two 
snack bars. The appellant too was not 
a registered IInd class hotelier with 
5 years’ experience and was in the 
same position as the 4th respondent 
vis-a-vis this condition of eligibility and 
he also could have submitted his ten- 
der and entered the field of considera- 
tion for award of the contract, but he 
did not do so because of this condition 
of eligibility which he admittedly did 
not satisfy. The action of the Ist re- 
spondent in accepting the tender of the 
4th respondents had, therefore, the ef- 
fect of denying him equality of oppor- 
tunity in the matter of consideration 
for award of the contract and hence it 
was unconstitutional as being in viola- 
tion of the equality clause. This con- 
tention of the appellant was sought to 
be met by a threefold argument on þe- 


half of the Ist and the 4th respondents. 
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The first head of the argument was 
that grading is given by the Bom- 


bay City Municipal Corporation only to 
hotels or restaurants and not persons 
running them and hence there can be a 
IInd grade hotel or restaurant but not 
a IInd: grade hotelier and the require- 
ment in paragraph (1) of the notice 
must be a registered 
Ind grade hotelier was therefore a 


meaningless requirement and it could 
not be regarded as laying down any 
condition of eligibility. It was also 


urged that in any event what para- 
graph (i) of the notice required was 
not that a person tendering must have 
5 years’ experience of running a IInd 
grade hotel, but he should have suffi- 
cient experience to be able to run a 
IInd grade hotel and the 4th respon- 
dents were fully qualified in this res- 
pect since they had over 10 years’ ex- 
perience in catering to canteens of 
well known companies, clubs and banks. 
it was further contended in the alter- 
native that paragraph (8) of the notice 
clearly provided that the acceptance of 
the tender would rest with the Airport 
Director who did not bind himself to 
accept any tender and reserved to him- 
self the right to reject all or any ol 
the tenders without assigning any rea- 
sons therefor and it was, therefore, 
competent to the Ist respondent to re- 
ject all the tenders and to negotiate 
with any person it considered fit to 
enter into a contract and this is in ef- 
fect and substance what the Ist respon- 
dent did when he accepted the tender 
of the 4th respondents. The Second 
head of argument was that paragraph 
(1) of the notice setting out the condi- 
tion of eligibility had no statutory force 
nor was it issued under any admini- 
strative rules and, therefore, even if 
there was any departure from the 
standard of norm of eligibility set out 
in that paragraph, it- was not justiciable 
and did not furnish any cause of ac- 
tion to the appellant. It was compe- 
tent to the Ist respondent to give the 
contract to any one it thought fit and 
it was not bound by the standard or 
norm of eligibility set out in paragraph 
(1) of the notice, It was submitted 
that in any event the appellant had no 
right to complain that the Ist respon- 
dent had given the contract to the 4th 
respondents in breach of the condition 
of eligibility laid down in paragraph 
(1) of the notice. And lastly, under the. 
third head of argument, it was submit- 
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ted on behalf of the Ist and the 4th meaning of this description? This is a 
respondents that in any view of the necessary enquiry in order to determine 


matter, the writ petition of the appel- 
lant was liable to be rejected in the 
exercise of its discretion by the Court, 
since the appellant had no real interest 
but was merely a nominee of A. 5. 
Irani who had been putting up one 
person after another to start litigation 
with a view to preventing the award 
of the contract to the 4th respondents. 
The appellant was also guilty of laches 
and delay in filing the writ petition and 
the High Court was justified in reject- 
ing the writ petition in limine parti- 
cularly in view of the fact that during 
the period between the date of accept- 


ance of the tender and the date of 
filing of the writ petition, the 4th 
respondents had spent an aggregate 


sum of about Rs. 1,25,000/- in making 
arrangements for putting up the restau- 
rant and two snack bars. These were 
the rival contentions urged on behalf 
of the parties and we shall now pro- 
ceed to discuss them in the order in 
which we have set them out. 


7. Now it is clear from paragraph 
(1) of the notice that tenders were in- 
vited only from “registered Jind Class 
hoteliers having at least 5 years’ ex- 
perience”. It is only if a person was 
a registered IInd Class hotelier having 
at least 5 years’ experience that he 
could, on the terms of paragraph (1) 
of the notice, submit a tender, Para- 
graph (1) of the notice prescribed a 
condition of eligibility which had to be 
satisfied by every person submitting a 
tender and if, in a given case, a person 
submitting a tender did not satisfy this 
condition, his tender was not eligible 
to be considered. Now it is true that 
the terms and conditions of the tender 
form did not prescribe that the ten- 
derer must be a registered [IInd Class 
hotelier having at least 5 years’ ex- 
perience nor was any such stipulation 


to be found in the form of the agree- - 


ment annexed to the tender but the 
notice inviting tenders published in the 
newspapers clearly stipulated that ten- 
dere may be submitted only by regis- 
tered IInd Class hoteliers having at 
least 5 years’ experience and this ten- 
der notice was also included amongst 
the documents handed over to prospec- 
tive tenderers when they applied for 
tender forms. Now the question is, what 


is the meaning of the expression 
“registered IInd Class hotelier’, what 
category of persons fall within the 
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whether the 4th respondents were eli- 
gible to submit a tender. It js clear 
from the. affidavits and indeed there 
was no dispute about it that different 
grades are given by the Bombay City 
Municipal Corporation to hotels and 
restaurants and, therefore, there may 
be a registered IInd Class Hotel but 
no such grades are given to persons 
ruxning hotels and restaurants and 
herce it would be inappropriate to 
speak of a person as a registered [Ind 
Class hotelier. But on that account 
would it be right to reject the expres- 
sion “registered IInd Class hotelier” as 
meaningless and deprive paragraph (1) 
of he notice of any meaning and effect. 
We do not think such a view would be 
justified by any canon of construction. 
It is a well settled rule of interpreta- 
tion applicable alike to documents as to 
statutes that, save for compelling neces- 
sity, the court should not be prompt to 
ascribe superfluity to the language of 
a document “and should be rather at 
the outset inclined to suppose every 
word intended to have some effect or 
be of some use. To reject words as 
insensible should be the last resort of 
judicial interpretation, for it is an ele- 
mentary rule based on comimon sense 
that no author of a formal document 
intended to be acted upon by the others 
should be presumed to use words with- 
out a meaning. The court must, as far 
as possible, avoid a construction which 


would render the words used by the 
author of the document meaningless 
and futile or reduce to silence any 


part of the document and make it al- 
together inapplicable. Now, here the 
expression used in paragraph (1) of the 
notice was “registered IInd Class hote- 
Der" and there can be no doubt that 
by using this expression the Ist re- 


‘spordent intended to delineate a certain 


category of persons who alone should 
be eligible to submit a tender. The 
ist respondent was not acting aimlessly 
or insensibly in insisting upon this re- 
quirement nor was it indulging in a 
meaningless and futile exercise. It had 
a definite purpose in view when it laid 
down this condition of eligibility in 
paragraph (1) of the notice, It is true 
that the phraseology used by the 1st 
respondent to express its intention was 
rather inapt but it is obvious from the 


context that the expression “registered 
IInd Class hotelier” was loosely used 
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to denote a person conducting or run- 
ning a IInd Class hotel or restaurant. 
It may be ungrammatical but it does 
not offend common sense to describe a 
person running a registered IInd Grade 
hotel as a registered IInd grade hote- 
lier, This. meaning is. quite reasonable 
and does not do any. violence to the 
language and makes sense of the provi- 
sion contained in paragraph (1) of the 
notice. We must, in the circumstances, 
hold that, on a proper construction, 
what paragraph (1) of the notice. re- 
quired was that only a person running 
a registered IInd Class hotel or restau- 
rant and having at least 5 years’ ex- 
perience as such should be eligible to 
submit a tender. This was a condition 
of eligibility and it is difficult to see 
how this condition could be said to be 
satisfied by any person who did not 
have five years’ experience of running 
a IInd Class hotel or restaurant. The 
test of eligibility laid down was an 
objective test and not a subjective one. 
What the condition of eligibility requir- 
ed was that the person. submitting a 
tender must have 5 years’ experience of 
running a IInd Class hotel, as this 
would ensure by an objective test that 
he was capable of running a Und Class 
restaurant and it should not be left to 
the Ist respondent to decide in its sub- 
jéctive discretion that the person ten- 
dering was capable of running such a 
restaurant. If, therefore, a. person sub- 
mitting a tender did not have at least 
5 years’ experience of running a [Ind 
Class hotel, he was not eligible to sub- 
mit the tender and it would not avail 
him to say that though he did not 
satisfy this condition, he was otherwise 
capable of running a IInd Class restau- 
rant and should, - therefore, be consi- 
dered. This was in fact how the Ist 
respondent itself understood this condi- 
tion of eligibility, when the 4th respon- 
dents submitted’ their tender along with 
their letter dated 24th January, 1977 
and it appeared. from the documents 
submitted by the 4th respondents, that 
they did not have 5 years’ experience of 
running a IInd Class restaurant. The 
_ Ist respondent by its letter dated -15th 
February, 1977 required the 4th re- 
spondents to produce documentary evi- 
dence: to show that they were “regis- 
tered IInd Class hotelier having at 
least 5 years’ experience.” The Ist re- 
spondent did not regard this require- 
ment of eligibility as meaningless or un- 


necessary and wanted to be satisfied that 
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the 4th respondents did fulfil this re- 
quirement, Now, unfortunately for the 
4th respondents, they had over 10 years’ 
experience of running canteens but at 
the date when they submitted their ten- 
der, they were not running a II grade 
hotel or restaurant nor did they have 
D years’ experience of running such a 
hotel or restaurant. Even if the ex- 
perience of the 4th respondents in the 
catering line were taken into account 
from 1962 onwards, it would not cover 
a total period of more than 4 years 2 
months so far as catering experience 
in Und Grade hotels and restaurants is 
concerned. The 4th respondents thus 
did not satisfy the condition of eligibi~ 
lity laid down in paragraph (1) of the 
notice and in fact this was impliedly 
conceded by the 4th respondents in their 
letter dated 26th February, 1977 where 
they stated that they had “experience 
equivalent to that of a Und Class or 


even Ist Class hotelier.” The 4th re- 
spondents were, accordingly, not eli- 
Bible for . submitting a tender and the 
action of the Ist respondent in accept- 
ing their tender was in contravention 
of paragraph (1) of the notice. 


8. It was SE on behalf of the 
Ist and the 4th respondents that there 
was nothing wrong in the Ist respon- 
dent giving the contract to the 4th re- 
spondents since it was competent to 
the Ist respondent to reject all the 
tenders received by it and to negotiate 
directly with the 4th respondents for 
giving them the contract and it made 
no difference that instead of following 
this procedure, which perhaps might 
have resulted in the 4th respondents 
offering a: smaller licence fee and the 
Ist respondent suffering a loss in 
the process, the Ist’ respondent ac- 
cepted the tender of the 4th 
respondents. We do not think there 
is any force in this argument, It 
is true that there was no statutory or 
administrative rule requiring the Ist 
respondent to give a contract only by 
inviting tenders and hence the Ist re- 
spondent was entitled to reject all the 
tenders and, subject to the constitu- 
tional norm laid down in Article 14, 
negotiate directly for entering into a 
contract. Paragraph (8) of the notice 
also made it clear that the Ist respon- 
dent was not bound to accept any ten~ 
der and could reject all the tenders 
received by it. But here the Ist re- 
spondent did not reject the tenders out- 
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right and enter into direct negotiations 
with the 4th respondents for awarding 
the contract. 
a contract by inviting tenders was 
not terminated or abandoned by the Ist 
respondent by rejecting all the tenders 
but in furtherance of the process, the 
tender of the 4th respondents was ac- 


cepted by the Ist respondent. The con- 


tract was not given to the 4th respon- 
dents as a result of direct negotiations. 
Tenders were invited and out of the 
tenders received, the one submitted by 
the 4th respondents was accepted and 
the contract was given to them. It is, 


therefore, not possible to justify the 
action of the Ist respondent on the 
ground that the Ist réspondent could 
have achieved the same result by re- 


jecting all the tenders and entering 
into direct negotiations with the 4th re- 
spondents. 


9. That takes us to the next ques- 
tion whether the acceptance of the ten- 
der of the 4th respondents was invalid 
and liable to be set aside at the in- 
stance of the appellant. It was con- 
tened on behalf of the Ist and the 4th 
respondents that the appellant had no 
locus standi to maintain the writ peti- 
tion since no tender was submitted by 
him and he was a mere stranger. The 
argument was that if the appellant did 
not enter the field of -competition. by 
submitting a tender, what did it 
matter to him whose tender was ac- 
cepted; what grievance could he have 
if the tender of the 4th respondents 
was wrongly accepted. A person whose 
tender was rejected might very well 
complain that the tender of someone 
else was wrongly accepted, but, it was 
submitted, how could a person who 
never tendered and who was at no 


time. in the field, put forward such a 


complaint? This argument, in our opi- 
nion, is misconceived and cannot be 
sustained for a moment, The grievance 
of the appellant, it may be noted, was 
not that his tender was rejected as a 
result of improper acceptance of the 
tender of the 4th respondents, but that 
he was differentially treated and denied 
equality of opportunity with the 4th 
respondents in submitting a tender. His 
complaint was thatifit were known that 
non-fulfilment of the condition of eli- 
gibility. would be no bar to considera- 
tion of a tender, he also would have 
submitted a tender and competed for 
obtaining a contract. But he was pre- 
cluded from submitting a tender and 
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entering the field of consideration by 
reason of the condition of eligibility, 
while so far as the 4th respondents 
were concerned, their tender was enter- 
tained .and accepted even though they 
did not satisfy the condition of eligi- 
bility and this resulted in inequality of 
treatment which was constitutionally 
impermissible. This was the grievance 
made by the appellant in the writ peti- 
tion and there can be no doubt that if 
this grievance were well founded, the 
appellant would ‘be entitled to maintain 
the writ petition, The question is whe- 
ther this grievance was justified in law 
and the acceptance of the tender of the 
4th respondents was vitiated by any 
legal infirmity. 


10. Now, there can be no doubt that 
what para (1) of the notice prescribed 
was a condition of eligibility which 
was required to be satisfied by every 
person submitting a tender. The condi- 
tion of eligibility was that the person 
submitting a tender must be conduct- 
ing or running a registered IInd Class 
hotel or restaurant and he must have 
at least 5 years’ experience as such 
and if he did not satisfy this condi- 
tion of eligibility, his tender would 
not be eligible for consideration. This 
was the standard or norm of eligibility 
laid down by the Ist respondent and 
since the. 4th respondents did not satisfy 
this standard or norm,.it was not com- 
petent to the Ist respondent to enter- 
tain the tender of the 4th respondents. 
It is a well settled rule of admin- 
istrative law that an executive autho- 
rity must be rigorously held to the 
standards by which it professes its ac- 
tions to be judged and it must scrupul- 
ously observe those standards on pain 
of invalidation of an act in violation of 
them, This rule was enunciated by 
Mr. Justice Frankfurter in Vitarelli v. 
Seaton (1959) 359 US 535: 3 L Ed 2d 


. 1012 where the learned Judge said: 


“An executive agency must be rigor- 
ously held Io (he standards by which it 
professes its action to be judged. ...... 
Accordingly, if dismissal from em- 
ployment is based on a defined proce- 
dure, even though generous beyond the 
requirements that bind such agency, 
that procedure must be scrupulously 
observed, ...... This judicially evolved 
rule of administrative law is now firm- 
ly established and, if I may add, right- 
ly so. He that takes the procedural 
sword shall perish with the sword.” 
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This Court accepted the rule” as valid 
and applicable in India in A. S. Ahlu- 
walia v. State of Punjab (1975) 3 SCH 
82: (AIR 1975 SC 984) and in subse- 
quent decision given in Sukhdev v. 
Bhagatram, (1975) 3 SCR 619: (AIB 
1975 SC 1331), Mathew, J., quoted the 
above-referred observations of Mr. Jus- 
tice Frankfurter with approval. It may 


be noted that this rule, though sup- 
protable also as , emanating from 
Article 14, does not rest merely 
on that article. It has an ib- 
dependent existence apart from Arti- 
cle 14. It is a rule of administrative 


law which has been judicially evolveił 


as a check against exercise of arbitrary 
power by the executive authority. If 


we turn to the judgment of Mr. Jus- 
tice Frankfurter and examine it, we 
find that he has not sought to draw 


support for the rule from the equality 
clause of the United States Constitu- 
tion but evolved it purely as a rule of 
administrative law. Even in England, 
the recent trend in administrative law 
is in that direction as is evident from 
what is stated at pages 540-41 in Pref. 
Wade’s Administrative Law 4th Edi- 
tion. There is no reason why we 
should hesitate to adopt this rule as a 
part of our continually expanding ad- 
ministrative law, Today with tre- 
mendous expansion of welfare and 
social service functions increasing con- 
trol of material and economic resourc=®s 
and large scale assumption of indus- 
trial and commercial activities by the 
State, the power of the executive Gov- 
ernment to affect the lives of the people 
is steadily growing. The attainment 
of socio-economic justice being a con- 
scious end of State policy, there is a 
vast and inevitable increase in the fre- 
quency with which ordinary citizens 
come into relationship of direct encoun- 


ter with State power-holders. This 
renders it necessary to structure aad 
restrict the power of the executive 


Government so as to prevent its arbi- 
trary application or exercise. Whatever 
be the concept of the rule of law, 
whether it be the meaning given by 
Dicey in his “The Law of the Consti- 


tution” or the definition given by 
Hayek in his “Road to Serfdom” and 
“Constitution of liberty” or the ex- 


position set forth by Herry Jones in 
his “The Rule of Law and the Welfare 
State’, there is, as pointed out by 
Mathew, J., in his article on ‘he 
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Welfare State, Rule of Law and Natu- 
ral Justice” in Democracy, Equality and 


Freedom “substantial agreement in 


juristic thought that the great pur- 
pose of the rule of law notion is the 
protection of the individual against 
arbitrary exercise of power, wherever 
it is found”. It is indeed unthinkable 
that in a democracy governed by the 
rule of law the executive Government 
or any of its officers should possess 
arbitrary power over the interests of 
the individual. Every action of the exe- 
cutive Government must be informed 
with reason and should be free from 
arbitrariness, That is the very essence 
of the rule of law and its bare mini- 
mal requirement. And to the applica- 
tion of this principle it makes no differ- 
ence whether the exercise of the 
power involves affectation of 
right or denial of some privilege. 


LL To-day the Government, in a 
welfare State is the regulator and dis- 
penser of special services and provider 
of a large number of benefits, includ- 
ing jobs contracts, licences, quotas, 
mineral rights ete. The Government 
pours forth wealth, money, benefits, 
services, contracts, quotas and licences. 
The valuables dispensed by Govern- 
ment take many forms, but they all 
share one characteristic, They are 
steadily taking the place of traditional 
forms of wealth. These valuables 
which derive from relationships to 
Government are of many kinds. They 
comprise social security benefits, cash 
grants for political sufferers and the 
whole scheme of State and local wel- 


fare. Then again, thousands of people 
are employed in the State and the 
Central Government and local autho- 


rities. Licences are required before 
one can engage in many kinds of busi- 
nesses or work. The power of giving 
licences means power to withhold them 
and -this gives control to the Govern- 
ment or to the agents of Government 
on the lives of many people. Many 
individuals and many more businesses 
enjoy largess in the form of Govern- 
ment contracts. These contracts often 
resemble subsidies. It is virtually im- 
possible to lose money on them and 
many enterprises are set up primarily 
to do business with Government, Gov- 
ernment owns and controls hundreds 
of acres of public land valuable for 
mining and other purposes. These re- 
sources are available for utilisation by 


some. 
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private corporations and individuals by 
way of lease or licence. All these mean 
growth in the Government largess and 
with the increasing magnitude and 
range of governmental functions as we 
move closer to a welfare State, more 
and more of our wealth consists of 
these new forms, Some of these forms 
of wealth may be in the nature of 
legal rights but the large majority of 
them are in the nature of privileges. 
But on that account, can it be said 
that they do not enjoy any legal pro- 
tection? Can they be regarded as gra- 
tuity furnished by the State so that 
the State may withhold, grant or re- 
voke it at its pleasure? Is the position 
of the Government in this respect the 
same as that of a private giver? We 
do not think so. The law has not been 
slow to recognise the importance of this 
new kind of wealth and the need to 
protect individual interest in it and 
with that end in view, it has develop- 
ed new forms of protection. Some inter- 
ests in Government largess, formerly 
regarded as privileges, have been re- 
cognised as rights while others have 
been given legal protection not only 
by forging procedural safeguards but 
also by  confining/structuring and 
checking Government discretion in the 
matter of grant of such largess. The 
discretion of the Government has been 
held to be not unlimited in that the 
Government cannot give or withhold 
largess in its arbitrary discretion or at 
its sweet will. It is insisted, as point- 
ed out by Professor Reich in an espe- 
cially stimulating article on “The New 
Property” in 73 Yale Law Journal 733, 
“that Government action be based on 
standards that are not arbitrary of 
unauthorised.” The Government cannot 
be permitted to say that it will give 
jobs or enter into contracts or issue 
quotas or licences only in favour of 
those having grey -hair or belonging to 
a particular political party or profes- 
sing a particular religious faith. The 
Government is still the Government 
when it acts in the matter of granting 
largess and it cannot act arbitrarily. It 
does not stand in the same position as 
a private individual. 


12. We agree with the observations 
of Mathew, J., in V. Punnan Thomas 
v. State of Kerala AIR 1969 Ker 81 
(FB) that: “The Government, is not and 
should not be as free as an in- 
dividual in selecting the recipients for 
its largess. Whatever its activity, the 
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Government is still the 
and will be subject to 

herent in its position in a democratic 
society. A democratic Government 
cannot lay down arbitrary and capri- 
cious standards for the choice of per- 
sons with whom alone it will deal”. 
The same point was made by this court 
in Erusian Equipment and Chemicals 
Lid. v. State of West Bengal (1975) 2 
SCR 674: (AIR 1975 SC 266) where 
the question was whether black-listing 
of a person without giving him an op- 
portunity to be heard was bad? Ray, 
C. J., speaking on behalf of himself- 
and his colleagues on the Bench point- 
ed out that  black-listing of a person 
not only affects his reputation which 
is in Poundian terms an interest both 
of personality and substance, but also 
denies him equality in the matter of 
entering into contract with the Govern- 
ment and it cannot, therefore, be sup- 
ported without fair hearing. It was 
argued for the Government that no per- 
son has a right to enter into contrac- 
tual relationship with the Government 
and the Government, like any other 
private individual, has the absolute 
right to enter into contract with any 
one it pleases. But the Court, speak- 
ing through the learned Chief Justice, 
responded that the Government is not 
like a private individual who can pick 
and choose the person with whom it 
will deal, but the Government is still 
a Government when it enters into con- 
tract or when it is administering largess 
and it cannot, without adequate reason, 
exclude any person from dealing with 
it or take away largess arbitrarily. The 
learned Chief Justice said that when 
the Government is trading with the 
public, “the democratic form of Gov- 
ernment demands equality and absence 
of arbitrariness and discrimination in 
such transactions ......... The activities 
of the Government have a public ele- 
ment and, therefore, there should be 
fairness and equality. The State need 
not enter into any contract with any- 
one, but if it does so, it must do so 
fairly without discrimination and with- 
out unfair procedure.” This proposition 
would hold good in all cases of deal- 
ing by the Government with the pub- 
lic, where the interest sought to be 
protected is a privilege. It must, there- 
fore, be taken to be the law that where 
the Government is dealing with the 


public, whether by way of giving jobs 
or entering into contracts or issuing 
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Government 
restraints, in- 
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quotas or licences or granting other 
forms of largess, the Government can- 
hot act arbitrarily at its- sweet wih 
and, like a private individual, deal 
‘with any person it pleases, but-its ac- 
tion must be in conformity with stan- 
dard or norm which is not arbi- 
trary, irrational or irrelevant, ‘The 
power or discretion of the Government 
in the matter of grant. of largess m~ 
‘cluding award of jobs, contracts quotas, 


licences etc., must be confined and 
structured by rational, relevant and 
non-discriminatory standard or norm 


and. if the government deparis from 
such standard or norm in any particu- 
lar -case or cases, the action of the 
Government would be liable to De 
` struck down, unless it can be shown 
by the Government that the depar- 
ture was’ not arbitrary, but was based 
on some valid principle which in itself 
was not irrational, “unreasonable of 
discriminatory. 


13. Now, it is obvious that the Gov- 
ernment which represents the executive 
authority of the State, may act through 
the instrumentality or agency of natu- 
ral persons or it may employ the in- 
strumentality or agency of juridical 
persons to carry out its functions. In 
the early days, when the Government 
had limited functions, it could operate 
effectively through natural persons 
constituting its civil service and they 
were found adequate to discharge gov- 
ernmental functions, which were of 
traditional vintage. But as the tasks of 
the Government multiplied with the 
advent of the welfare State, it began 
to be increasingly felt that the frame- 
work of civil service was not sufficient 
to handle the new tasks which were 
often of specialised and highly techni- 
cal character. The inadequacy of the 
civil service to deal with these new 
problems came to be realised and it 
became necessary to forge a new in- 
strumentality or administrative device 
for handling these new problems, It 
was in these circumstances and with a 
view to supplying this administrative 
need that the public -corporation came 
into being as the third arm of the Gov- 
ernment. As early as 1819 the Supreme 
Court of the United States in Mac 
Culloch v. Maryland, (1816-19) 4 Wheat 
316 held that the Congress has power 
to charter corporations as incidental to 
or in aid of governmental 
and, as pointed out by Mathew, J. in 
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Sukhdev v. Bhagat Ram, (1975) 3 SCR 
619: (AIR 1975 SC 1331), such federal 
corporations would ex-hypothesi be 
agencies of the Government. In Great 
Britain too, the policy of public admin- 
istration through separate corporations 
was gradually evolved and the conduct 
‘af basic industries through giant cor- 
porations has now become a permanent 
feature of public life. So far as- India 
is concerned, the genesis of the emer- 
gence of corporations as instrumentali- 
ties or agencies of Government is to 
be found in the Government of India 
Resolution on Industrial Policy dated 


6th April, 1948 where it {was stated 
inter alia that “management of State 
enterprise will as a rule be through 


the medium of public corporation under 


the statutory control of the Central 
Government who will assume such 
powers as may be necessary to ensure 
this”. It was in pursuance of the policy 
envisaged in this and ‘subsequent reso~ 
lutions on Industrial Policy that corpo- 
rations were created by Government 
for setting up and management of 
public enterprises and carrying out 
other public functions. Ordinarily these 
functions could have been carried out 
by Government ‘departmentally through 
its service personnel, but the ‘instru- 
mentality or agency of the corporations 
‘was resorted to in these cases having 
regard to the nature of the task to be 
performed. The corporations acting as 
instrumentality or agency 
ment would obviously be subject to the 
same limitations -in the field of consti- 
tutional and administrative law as 
Government itself, though in the eye 
of the law, they would be distinct and 
independent legal entities. If Govern- 
ment acting through its officers is sub- 
ject to certain constitutional and pub- 
lic law limitations, it must follow a 
fortiori that -Government acting through 
the instrumentality or agency OË cor- 
porations should equally- be subject to 


. the same limitations. But the question 
` is how to determine whether a corpo- 


ration is acting as instrumentality or 
agency of Government. It is a ques- 
tion not entirely free from difficulty. 


14. A corporation may be created 
in one of two ways. It may be either 
established ‘by statute or incorporated 
under a law such as the Companies 
Act 1956 or the Societies Registration 
Act 1860. Where a Corporation is 
wholly controlled by Government not 
only in its policy making but also in 


of Govern- ` 
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carrying out the functions entrusted 
to it by the law establishing it or 3y 
the Charter of its incorporation, there 
can be no doubt that it would be an 
instrumentality or - agency of Govesn- 
ment. But ordinarily where a corpora- 
tion is established by statute, it is eur 
tonomous in its working, subject orly 
to a provision, often times made, tkat 
it shall be bound by any directis 
that may be issued from time to time 
by Government in respect of pol-ry 
matters. So also a corporation incorpo- 


rated under law is managed by a 
board of directors or committee of 
management in accordance with “he 


provisions of the statute under whch 
it is incorporated. When does suck a 
corporation become an instrumentality 
or agency of Government? Is the ho-d- 
ing of the entire share capital of <he 
corporation by Government enough or 
is if necessary that in addition, there 


should be a certain amount of direct. 


control exercised by Government and, 
if so, what should be the nature of 
such control? Should the functiens 
which the corporation is charged to 
carry out possess any  particmar 
characteristic or feature, or is he 
nature of the functions immaterial? 
Now, one thing is clear that if he 
entire share capital of the corporaton 
is held by Government, it would ge a 
long way towards indicating that he 
corporation is an instrumentality of 
agency of Government. But, as is quite 
often the case,. a corporation establish- 
ed by statute may have no shares or 
shareholders, in which case jt would be 
a relevant factor to consider whetser 
the administration is in the hands of 
a board of directors appointed by Gov~ 
ernment, though this consideration elso 
may not be determinative, becaise 
even where the directors are appoincsed 
by Government, they may be compléee- 
ly free from governmental controf in 
the discharge of their functions, Waat 
then are the tests to determine ` wë: 
ther a corporation established by sta- 
tute or incorporated under law is an 
instrumentality or agency of Goven- 
ment? It is not possible to , formutate 
an all-inclusive or exhaustive ` "est 
which would adequately answer “his 
question. There is no cut and dated 
formula which would provide the cor« 
rect division of corporations into tkose 
which are instrumentalities or agen-sies 
of Government and those which are 
not, 
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15. The analogy of the . concept of 
State action as developed in the Unit- 


ed States may not, however, be alto- 
gether out of place while considering. 
this question. The decisions of the 


courts in the United. States seem to sug- 
gest that a private agency, if supported 
by extraordinary assistance given by 
the State, may be subject to the same 
constitutional limitations as the State- 
Of course, it may be pointed out that 
“the State’s general common law and 
statutory structure under which its 
people carry on their private affairs, 
own property and contract, each en- 
joying equality: in terms. of legal capa- 
city, is not such State assistance as 
would transform private conduct into 
State action”. But if extensive and: un- 
usual financial assistance is given and 
the purpose of the Government in giv- 


ing. such assistance coincides with the 
purpose: for which the corporation is 
expected to. use the assistance and 


such’ purpose is of public character, it 
may be a relevant circumstance sup- 
porting an. inference that the corpora- 
tion is an. instrumentality or agency of 
Government, The leading case on the 
subject in the United States ie Kerr v. 
Eneck Pratt Free Library, 149 F 2d 
212. The Library system in question in 
this case was established by private 
donation. in 1882, but by 1944, 99 per 
cent of the system’s budget’ was suppli- 
ed by the city, title to the library pro- 
perty was held by the city, employees 
were paid by the city payroll officer 
and a high degree of budget control 
was exercised or available to the city 
government. On these facts the Court: 
of Appeal required the trustees manag- 
ing the system to abandon a discrimi- 
natory admission policy for its library 
training courses. It will be seen that in 
this case there was considerable amount. 
of State control of the library system 
in addition to extensive financial assist- 
ance and it is difficult to say whether, 
in the absence of such control, it would 
have been possible to say that the ac- 
tion of the trustees. constituted State 
action. Thomas. P. Lewis. has expressed 
the opinion in his article on ‘The mean- 
ing of State Action’ (60 Columbia. Law 
Review 1083) that in this case “it is 
extremely. unlikely that absence of 
public control would have. changed. the 
result as long as 99% of the. budget 
of a nominally private institution was 
provided by government. Such exten- 
sive: governmental. support should. be 
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sufficient identification with the Gov- 
ernment to subject the institution to 
the provisions of the Fourteenth Am- 


endment”. It may, therefore, be possi- 
ble to say that where the financial as- 
sistance of the State is so much as to 
meet almost entire expenditure of the 
corporation, it would afford some indi- 
cation of the corporation being im- 
pregnated with governmental character. 
But where financial assistance is not so 
extensive, it may not by itself, with- 
out anything more, render the corpo- 
ration an instrumentality or agency of 


government, for there are many pri- 
vate institutions which are in receipt 
of financial assistance from the State 


and merely on that account, they can- 
not be classified as State agencies. 
Equally a mere finding of some control 
by the State would not be determina- 
tive of the question “since a State has 
considerable measure of control under 
its police power over all types of busi- 
ness operations”. But ‘a finding of State 
financial support plus an unusual de- 
gree of control over the management 
and policies might lead one to charac- 
terise an operation as State action’. 
Vide Sukhdev v. Bhagatram, (1975) 3 
SCR 619 at p. 658: (AIR 1975 SC 1331 
at pp. 1359, 1360). So also the exist- 
ence of deep and pervasive State con- 
trol may afford an indication that the 
Corporation is a State agency or in- 
strumentality. It may also be a rele- 
vant factor to consider whether the 
corporation enjoys monopoly status 
which is State conferred or State pro- 
tected. There can be little doubt that 
State conferred or State protected 
monopoly status would be highly rele- 
vant in assessing the aggregate weight 
of the corporations’ ties to the State. 
Vide the observations of Dougles, J., in 
Catherine Jackson v. Metropolitan Edi- 


son Co., (1974) 419 US 345: 42 L Ed 
2d 477. 

16. There is also another factor 
which may be regarded as having a 


bearing on this issue and it is whether 
the operation of the corporation is an 
important public function. It has been 
held in the United States in a number 
of cases that the concept of private 
action must yield to a conception of 
State action where public functions are 
being performed. Vide Arthur S. Mil- 
lar: “The Constitutional Law of the 
‘Security State” (0 Stenford Law 
Review 620 at p. 664). It was pointed 


Ramana v. I. A. Authority of India 


A.LR. 


out by Dougles, J, in E, S. Evans v. 
Charles E, Newton (1966) 382 US 296: 
15 L Ed 2d 373 that “when private in- 
dividuals or groups are endowed by 
the State with powers or functions gov- 
ernmental in nature, they become 
agencies or instrumentalities of the 
State.” Of course, with the growth of 
the welfare State, it is very difficult to 
define what functions are governmen- 
tal and what are not, because, as 
pointed out by Villmer, L.J., in Pfizer 
v. Ministry of Health, (1964) 1 Ch 614, 
there has been, since mid-Victorian 
times, “a revolution in political thought 
and a totally different conception pre- 
vails today as to what is and what is 
not within the functions of Govern- 
ment”. Dougles, J.. also observed to 
the same effect in New York v. United 
States, (1945) 326 US 572: “A State’s 
project is as much a legitimate govern- 
mental activity whether it is tradition- 
al, or akin to private enterprise, or 
conducted for profit”. Cf, Helvering v. 
Gerhardt, (1937) 304 US 405, 426, 427. 
A State may deem it as essential to its 
economy that it owns and operate a 
railroad, a mill, or an irrigation sys- 
tem as it does to own and operate 
bridges, street lights, or a sewage dis- 
posal plant. What might have been 
viewed in an earlier day as an impro- 
vident or even dangerous extension of 
state activities may today be ` deemed 
indispensable, It may be noted that be- 
sides the so-called traditional functions, 
the modern State operates a multitude 
of public enterprises and discharges a 
host of other public functions. If the 
functions of the corporation are of pub- 
lic importance and closely related to 
governmental functions, it would be a 
relevant factor in classfying the cor- 
poration as an instrumentality or 
agency of Government. This is precise- 
ly what was pointed out by Mathew, 
J., in Sukhdev v. Bhagatram (AIR 1975 
SC 1331) (supra) where the learned 
Judge said that ‘institutions engaged in 
matters of high public interest or per- 
forming public functions are by virtue 
of the nature of the functions perform- 
ed government agencies. Activities 
which are too fundamental to the so- 
ciety are by definition too important 
not to be considered government func- 
tions.” ’ 


17. This was one of the principal 
tests applied by the United States Sup- 
reme Court in Marsh v. Alabama, 
(1945) 326 US 501: 90 L Ed 265 for. 
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holding that a corporation which own- 
ed a Company town was subject to the 
same constitutional limitations as the 
State. This case involved the prosecu- 
tion of Marsh, a member of the Joke- 
vah’s witnesses sect, under a state 
trespass statute for refusing to leeve 
the side walk of the company town 
where she was distributing her relizi- 
ous pamphlets. She was fined $5/- and 
aggrieved by her conviction she carried 
the matter right up to the Supreme 
Court contending successfully that by 
reason of the action of the corporation 
her religious liberty had been denied. 
The Supreme Court held that admin- 
istration of private property such as a 
town, though privately carried on, was, 
nevertheless, in the nature of a public 
function and that the private rights of 
the. corporation must, therefore, be 
exercised within constitutional limita- 
tions and the conviction for trespass 
was reversed. The dominant theme of 
the majority opinion written by Mr. 
Justice Black was that the property of 
the corporation used as a town not re- 
cognisably different from other tows, 
lost its identification as purely privete 
property. It was said that a town may 
be privately owned and managed kut 
that does not necessarily allow the 
corporation to treat it as if it was 
wholly in the private sector and the 
exercise of constitutionally protected 
rights on the public street of a com- 
pany town could not be denied by tne 
owner. ‘The more an owner, for his ed- 
vantage, opens up his property for wuse 
by the public in general, the more do 
his rights become circumscribed by the 
statutory and constitutional rights of 
these who use it...... Thus, the owners 
of privately held bridges, ferries, turn- 


pikes and railroads may not operete 
them as freely as a farmer does his 
farm. Since these facilities are built 


and operated primarily to benefit tne 
public and since their operation i9 
essentially a public function, it is swo- 
ject to state regulation’. Mr. Justice 
Frankfurter, concurring, reduced tne 
case to simpler terms, He found in tne 
realm of civil liberties the need to 
treat a town, private or not, as a town. 


The: function exercised by the corpora- 
tion was in the nature of municipal 
function and it was, therefore, subject 
to the constitutional limitations plac2d 
upon State action, 

18. We find that the same 
public or. governmental 


test of 
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the function was applied by the Sup- 
reme Court of the United States in 
Evans v. Newton (1966) 382 US 296 
(supra) and Smith v. Allwright (1943) 
321 US 649. But the decisions show that 
even this test of public or governmen- 
tal character of the function is not 
easy of application and does not invari- 
ably lead to the correct inference be- 
cause the range of governmental acti- 
vity is broad and varied and merely 
because an activity may be such as 
may legitimately be carried on by Gov- 
ernment, it does not mean that a cor- 
poration, which is otherwise a private 
entity, would be an instrumentality or 
agency of Government by reason of 
carrying on such activity. In fact, it is 
difficult to distinguish between gov- 
ernmental functions and  non-govern- 
mental functions. Perhaps the distinc- 
tion between governmental and noñ- 
governmental functions is not valid 
any more in a social welfare State 
where the laissez faire is an outmoded 
concept and Herbert Spencer’s social 
Statics has no place. The contrast is 
rather between governmental activities 
which are private and private activities 
which are governmental. (Mathew, J., 
in Sukhdev v. Bhagatram (supra) at 
p. 652) (of 1975-3 SCR): (at p. 1355 of 
AIR 1975 SC). But the public nature of 
the function, if impregnated with gov- 
ernmental character or ‘tied or entwin- 
ed with Government’ or fortified by 
Some other additional factor, may ren- 
der the corporation an instrumentality 
or agency of Government. Specifically, 
if a department of Government is 
transferred to a corporation, it would 
be a strong factor supportive of this 
inference. 


19. It will thus be seen that there 
are several factors which may have to 
be considered in determining whether a 
corporation is an agency or instrumen- 
tality of Government. We have refer- 
red to some of these factors and they 
may be summarised as under: whether 
there is any financial assistance given 
by the State, and if so, what is the 
magnitude of such assistance whether 
there is any other form of assistance, 
given by the State, and if so, whether 
it is of the usual kind or it is extra- 
ordinary, whether there is any control 
of the management and policies of the 
corporation by the State and what is 


the nature and extent of such control, 
whether the corporation enjoys State- 
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conferred or State protected monopoly 
status and whether the functions carri- 
ed out by the corporation are public 
functions closely related to governmen- 
tal: functions. This particularisation of 
relevant factors is however not exhaus- 
tive and by its very nature it cannot 
be, because with increasing assumption 
of new tasks, growing complexities of 
management and administration 
the necessity. of continuing ad- 
justment in relations between the 
corporation and Government calling 
for flexibility, adaptability and innova- 
tive skills, it is not possible to make 
an exhaustive enumeration of the tests 
which would invariably and in all cases 
provide an unfailing answer to the 
question whether a corporation: is gov- 
ernmental instrumentality or agency. 
Moreover even amongst these factors 
which we have described, no one single 
factor will yield a satisfactory answer 
to the question and the court will have 
to consider the cumulative effect of 


these various factors and arrive at its: 


decision on the basis of a particularis- 
ed inquiry into the facts and circum- 
stances of each case. “The dispositive 
question in any State action case’, as 
pointed out by Dougles, J., in Jackson 
v. Metropolitan Edison Co, (1974-419 
US 345) (supra) ‘is not whether any 
Single fact or relationship presents a 
sufficient degree of State involvement, 
but rather whether the aggregate of 
all relevant factors compels a finding 
of State responsibility.’ It is not enough 
to examine seriatim each of the factors 
upon which a corporation is claimed 
to be an instrumentality or agency of 
Government and to.dismiss each indi- 


vidually as being insufficient to sup- 
port a finding to that effect. It is the 
` aggregate or cumulative effect of all 


the relevant factors that is controlling. 

20. Now, obviously where a corpo- 
` gation is an instrumentality or agency 
of Government, it would, in the exer- 
cise of its power or discretion, be sub- 
ject to the same constitutional or pub- 
lic law limitations as Government. The 
rule inhibiting arbitrary action by Gov- 
ernment which we have discussed 
above must apply equally where such 
corporation is dealing with the public, 
whether by way of giving jobs or en- 
tering into contracts or otherwise, and 
it cannot act arbitrarily and enter into 
relationship with any person it likes at 
its sweet will, but its action must be 


in conformity with some principle 
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which meets the test of reason and re-| 
levance. 


21. This rule also flows directly 
from the doctrine of equality embodied 
in Art. 14. It is now well settled as a 
result of the decisions of this Court in 
E. P. Royappa v. State of Tamil Nadu, 


(1974) 2 SCR 348: (AIR 1974 SC 
555) and Maneka Gandhi v. Union 
of India, (1978) 1 SCC 248: (AIR 


1978 SC. 597) that Article 14 strikes at 
arbitrariness in State action and ensures 
fairness and equality of treatment. It 
requires that State action must not be 
arbitrary but must be based on some 
rational and relevant principle which 
is non-discriminatory: it must not be 
guided by any extraneous or irrelevant 
consideration, because that would be 
denial of- equality. The principle of 
reasonableness and rationality which is 
legally as well as philosophically an 
non- 
arbitrariness is projected by Article 14 
and it must characterise every State 
action, whether it. be under authority. 
of law oor in exercise of executive 
power without making of law. The 
State cannot, therefore’ act arbitrarily 
in entering into relationship, contrac- 
tual or otherwise with a third party, 
but its action must conform to some 
standard or norm which jis rational 
and non-discriminatory. This principle 
was recognised and applied by a Bench 
of this Court presided over by Ray, 
CJ. in Erusian Equipment and Che- 
Bengal 
(AIR.. 1975 SC 266) (supra) where the 
learned Chief Justice pointed out that 
‘the State can carry on executive func- 


-tion by making a law or without mak- 


ing a law. The exercise of such powers 
and functions in trade by the State is 
subject to Part III of the Constitution. 
Article 14 speaks of equality before the 
law and equal protection of the laws. 
Equality of opportunity should apply 
to matters of public contracts, The 
State has the right to trade. The State 
has there the duty to observe equality. 
An ordinary individual can choose not 
to deal with any person. The Govern- 
ment cannot choose to exclude persons 
by discrimination. The order of black- 
listing has the effect of depriving a 
person of equality of opportunity in 
the matter of public contract, A person 
who is on the approved list is unable 
to enter into advantageous relations 
with the Government because of the 
order of black-listing — A citizen has 
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a right to claim equal treatment to 
enter into a contract which may be pro- 
per, necessary and essential to his lew- 
ful calling — It is true that neither he 
petitioner nor the respondent has any 
right: to enter. into a contract but they 
are entitled to equal treatment with 
others who offer tender or quotations 
for the purchase of the goods.’ It must, 
therefore follow as a necessary corzl- 
lary from the principle of equality en- 
shrined in Article 14 that though che 
State is entitled to refuse to enter into 
relationship with any one, yet if it 
does so, it cannot arbitrarily -choose 
any person it likes for entering into 
such relationship and discriminate þe- 
tween persons similarly circumstanc:d, 
but it must act in conformity w-th 
some standard or principle which meets 
the test of reasonableness and non-dis- 
crimination and any departure frem 
such standard -or principle would be 
invalid unless it can be supported or 
justified on some rational and nen- 
discriminatory ground. 


22. It is interesting to find that this 
rule was recognised and applied by-a 
Constitution Bench of this Court in a 
case of sale of kendu leaves by the 
Government of Orissa in ees 
Panda v. State of Orissa, (1969) 3 SCR 
374: (AIR 1969 SC 1081), The trade of 
kendu leaves in the State of Orissa 
was regulated by the Orissa Kendu 
Leaves (Control of Trade) Act, 1961 
and this Act created a monopoly in 
favour of the State.so far as purchase 
of kendu leaves from growers and pluc- 
kers was concerned. Section 10 of tne 
Act authorised the Government to sell 
or otherwise dispose of kendu leaves 
purchased in such manner as the Gov- 
ernment might direct. The Government 
first evolved a scheme under which it 
offered to renew the licences of those 
traders who in its view had worked 
satisfactorily in the previous year aad 
had regularly paid the amounts due 
from them. The scheme was challenged 


and realising that it might be struek 
down, the Government withdrew the 
scheme and instead, decided to invite 


tenders for advance purchases of kencu 
leaves but restricted the invitation 70 
those individuals who had carried ont 
contracts in the previous year without 
default and to the satisfaction of the 
Government. This method of sale ef 
kendu leaves was also challenged’ ‘ky 
filing a writ petition on the grourd 
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inter alia that it was violative of Arti- 
cles 14 and 19 (1) (g) and this chal- 
lenge, though negatived by the High 
Court, was upheld by this Court in ap- 
peal. The Court pointed out ‘that the 
Original scheme of offering to enter in- 
to contracts with the old licencees and 
to renew their terms was open to grave 
objection, since it sought arbitrarily to 
exclude many persons interested in the 
trade and the new scheme under which 
the Government restricted the invita- 
tion to make offers: to those traders 
who had carried out their contracts in 
the previous year without default and 
to the satisfaction of the Government 
was also objectionable, since the right 
to make tenders for the purchase of 
kendu leaves being restricted to a li- 
mited class of ‘persons, it effectively 
shut out all other persons carrying on 
trade in kendu leaves and also the 
new entrants into that business and 
hence it was ex facie discriminatory 
and imposed unreasonable restrictions 
upon the right of persons other than 
the existing contractors to carry on 
business. Both the schemes evolved by 
the Government were thus held to be 
violative of Articles 14 and 19 (1) (g) 
because they ‘gave rise to a monopoly 
in the trade in kendu leaves to certain 
traders and singled out other traders 
for discriminatory treatment’, The argu- 
ment that existing contractors who had 
carried out their obligations in the pre- 
vious year regularly and to thg satis- 
faction of the Government formed a 
valid basis of classification bearing a 
just and reasonable relation to the b- 
ject sought to be achieved by the sale, 
namely, effective execution of the mo- 
nopoly in the public interest, was also 
negatived and it was pointed out that: 
“exclusion of all persons interested in 
the trade, who were not in the previ- 
ous year licencees, is ex facie arbi- 
trary: it had no direct relation to the 
object of preventing exploitation of 
pluckers and growers of kendu leaves. 
nor had it any just or reasonable rela- 
tion to the securing of the full benefit 
from the trade, to the State.” The 
Court referred to the offer made by a 
well known manufacturer of bidis for 
purchase ‘of the entire crop of kendu 
leaves for a sum of Rs. 3 crores which 
was turned down. by the Government 
and expressed its ‘surprise that no ex- 
planation was attempted to be given 
on behalf of the State as to why such 


an offer, from which the State stood to 
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gain more than Rs. 1 crore, was re- 
jected by the Government. It will be 
seen from this judgment that restrict- 
ing the invitation to submit tenders to 
a limited class of persons was held to 
be violative of the equality clause, be- 
cause the classification did not bear 
any just and reasonable relation to the 
object sought to be achieved, namely, 
‘selling of kendu leaves in the interest 
of the general public. The standard or 
norm laid down by the Government for 
entering into contracts of sale of kendu 
leaves with third parties was discrimi- 
matory and could not stand the scrutiny 
of Article 14 and hence the scheme 
was held to be invalid. The Court re- 
jected the contention of the Govern- 
ment that by reason of Section 10 it 
was entitled to dispose of kendu leaves 
in such manner as it thought fit and 
there was no limitation upon its power 
to enter into contracts for sale of 
kendu leaves with such persons it lik- 
ed. The Court held that the Govern- 
ment was, in the exercise of its power 
to enter into contracts for sale of kendu 
leaves, subject to the constitutional 
limitation of Article 14 and it could 
not act arbitrarily in selecting persons 
with whom to enter into contracts and 
discriminate against others similarly 
situate. The Court criticised the Gov- 
ernment for not giving any explanation 
as to why an offer for a large amount 
was not accepted, the clearest implica- 
tion being that the Government must 
act in the public interest; it cannot 
act ‘arbitrarily and without reason and 
if it does so, its action would be liable 
to be invalidated. This decision wholly 
supports the view we are taking in 
regard to the applicability of the rule 
against arbitrariness in State action. 


23. We may also in this connection 
refer to the decision of this Court in 
C. K. Achutan v. State of Kerala, (1959) 
Supp (1) SCR 787: (AIR 1959 SC 490) 
where Hidayatullah, J., speaking on 
behalf of the Court made certain ob- 
servation which was strongly relied up- 
on on behalf of the respondents. The 
facts of this case were that the peti- 
tioner and the 3rd respondent Co-ope- 
rative Milk Supply Union, Cannanore, 
submitted tenders for the supply, of 
milk to the Government hospital at 
Cannanore for the year 1948-49. The 
Superintendent who ` scrutinised the 
tenders accepted that of the petitioner 
and communicated the reasons for the 
decision to the Director of Public 
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Health. The resulting contract in fav- 
our of the petitioner was, however, 
subsequently cancelled by issuing a 
notice in terms of clause (2) of the ten- 
der, in pursuance of the policy of the 
Government that in the matter of sup- 
ply to Government Medical Institutions 
the Co-operative Milk Supply Union 
should be given contract on the basis 
of prices fixed by the Revenue Depart- 
ment. The petitioner challenged the 
decision of the Government in a peti- 
tion under Article 32 of the Constitu- 
tion on the ground inter alia that there 
had been discrimination against him 
vis-a-vis the 3rd respondent and as 
such, there was contravention of Arti- 
cle 14 of the Constitution. The Con- 
stitution Bench rejected this contention 
of the petitioner and while doing so, 
Hidayatullah, J. made the following 
observation: “There is no discrimina- 
tion, because it is perfectly open to 
the Government, even as it is to a pri- 
vate party, to choose a person to their 
jiking, to fulfil contracts which they 
wish to be performed. When one per- 
son is chosen rather than another, the 
aggrieved party cannot claim the pro- 
tection of Article 14, because the choice 
of the person to fulfil a . particular 
contract must be left to the Govern- 
ment”. The respondents relied very: 
strongly on this observation in sup- 
port of their contention that it is open 
to the ‘State’ to enter into contract 
with any one it likes and choosing one 
person in preference to another for 
entering into a contract does not in- 
valve violation of Article 14. Though 
the language in which this observation 
is couched is rather wide, we do not 
think that in making this observation, 


the Court intended to lay down any 
absolute proposition permitting the 
State to act arbitrarily in the matter 


of entering into contract with third par- 
Des We have no doubt that the Court 
could not have intended to lay down 
such a proposition because Hidaya- 
tullah, J. who delivered the judgment 
of the Court in this case was also a 
party to the judgment in  Rasbihari 
Panda v. State of Orissa (AIR 1969 SC 
1081) (supra) which was also a decision 
of the Constitution Bench, where it 
was held in so many terms that the 
State cannot act arbitrarily in selecting 
persons with whom to enter into con- 
tracts. Obviously what Court meant to 
say was that merely because one per- 
son is chosen in preference to another, 


1979 


it does not follow that there is a vicla- 
tion of Article 14, because the Govern-. 
ment must necessarily be  entitlec to 
make a choice. But that does not mean 
that the choice be arbitrary or fanci- 
ful. The choice must be dictated by 
public interest and must not be unrea- 
soned or unprincipled. 


24. The respondents also relied on 
the decision of this Court in Trilochan 
Mishra v. State of Orissa, (1971) 3 SC 
153: (AIR 1971 SC 733). The complaint 
of the petitioner in that case was that 
the bids of persons making the highest 
tenders were not accepted and persons 
who had made lesser bids were asxed 
to raise their bids to the highest of- 
fered and their revised bids were ac- 
cepted. The Constitution Bench nega- 
tived this complaint and speaking 
through Mitter, J., observed (at p. 739 
of AIR):— 


“With regard to the grievance that 
in some cases the bids of persons mak- 
ing the highest tenders were not ac- 
cepted, the facts are that persons who 
had made lower bids were asked to 
raise their bids to the highest offered 
before the same were accepted. Thus 
there was not loss to Government and 
merely because the Government Dreier: 
red one tender to another no complaint 
can be entertained. - Government cer- 
tainly has a right to enter into a con- 
tract with a person well known Com 
and specially one who has faithfully 
performed his ` contracts in the pas- in 
preference to an undesirable or unsuit- 
able or untried person. Moreover, Gov- 
ernment is not bound to accept the 
highest tender but may accept a lower 
one in case it thinks that the person 
offering the lower tender is on an over- 
all consideration to be preferred to 
the higher tenderer.” 


We fail to see how this observazion 
can help the contention of the respon- 
dents. It does not say that the Govern- 
ment can enter into contract with any 
one it likes arbitrarily and without rea- 
son. On the contrary, it postulates 
that the Government may reject a 
higher tender and accept a lower one 
only when there is valid reason ta do 
so, as for example, where it is satisfied 
that the person offering the lower 
tender is on an overall  considera™ion 
preferable to the higher tenderer. There 
must be some relevant reason for pre- 


ferring one tenderer to another, and if 
there is, the Government can certamly 
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enter into contract with the former 
even though his tender may be lower 
but it cannot do so arbitrarily or for 
extraneous reasons. "` 


25. There was also one other deci- 


sion of this Court in State of Orissa 
v. Harinarayan Jaiswal (1972) 2 SCC 
36: (AIR 1972 SC 1816). Which was 


strongly relied upon on behalf of the 
respondents, There the respondents 
were the highest bidders at an auction 
held by the Orissa Government through 
the Excise Commissioner: for the exclu- 
sive privilage of selling by retail 
country liquor in some shops. The 
auction was held pursuant to an order 
dated 6th January, 1971 issued by the 
Government of Orissa in exercise of. 
the power conferred under Section 29 
(2) of the Bihar and Orissa Excise 
Act, 1915 and clause (6) of this Order 
provided that “no sale shall be deemed 


to be final unless confirmed by the 
State Government who shall þe at 
liberty to accept or reject any bid 


without assigning any reason therefor.” 


The Government of Orissa did not 
eccept any of the bids made at 
the auction and subsequently sold 
the privilege by negotiations with 
some other parties. One of the 
contentions raised on behalf of the 
petitioners in that case was that 


the power retained by the Government 
“to accept or reject any bid without 
any reason therefor” was an arbitrary 


. power violative of Articles 14 and 19 


(1) (g). This contention was negatived 
and Hegde, J., speaking on behalf . of 
the Court observed (at p. 1822 of AIR): 


“The Government is the guardian of 
the finances of the State. It is ex- 
pected to protect the financial interest 
of the State. Hence quite naturally, 
the legislature has empowered the 
Government to see that there is no 
leakage in its revenue. It is for the 
Government to decide whether’ the 
price offered in an auction sale is ade- 
cuate. While accepting or rejecting, 
a bid, it is merely performing an exe- 
cutive function. The correctness of its 
conclusion is not open to judicial re- 
view. We fail to see how the plea of © 
contravention of Article 19 (1) (g) or 
Article 14 can arise in these cases, The 
Government’s power to sell the exclu- 
Sive privilege set out in Section 22 was 
not denied. It was also not disputed 
that these privileges could be sold by 
public auction. Public auctions are 


H 
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held to get the best possible price. 
Once these aspects are recognised, there 
appears to be no basis for contending 
that the owner of the privileges 
question who had offered to sell them 
cannot decline to accept the highest 
bid if he thinks that the price offered 
is inadequate.” 


It will be seen from these observations 
that the validity of clause (6) of the 
Order dated 6th January, 1971 was up- 
held by this Court on the ground that 
having regard to the object of holding 
the auction, namely, to raise revenue, 
the Government was entitled to reject 
even the highest bid, if it thought that 
the price offered was inadequate. The 
Government was not bound to accept 
the tender of the person who offered 
the highest amount and if the Govern- 
ment rejected all the bids made at the 
auction, it did not involve any viola- 
tion of Article 14 or 19 (1) (g). This 
is a self-evident proposition and we do 
not see how it can be of any assistance 
to the respondents, 


26. The last decision to which refe- 
rence .was made on behalf of the re- 
spondents was the decision in P. R. 
Quenim v. M. K. Tandel (1974) 3 SCR 
64: (AIR 1974 SC 651), This decision 
merely reiterates the principle ` laid 
down in the earlier decisions in Trilo- 
chan Mishra v. State of Orissa (AIR 
1971 SC 733) (supra) and State of Orissa 
v. Harinarayan Jaiswal (AIR 1972 SC 
1816) (supra) and points out that a 
condition that the Government shall be 
at liberty to accept or reject any bid 
without assigning any reason therefor 


is not violative of Article 14 and that 


‘in matters relating to contracts with 
the Government, the latter is not bound 
to accept the tender of the person who 
offers the highest amount.” Nowhere 
does it say that such a condition per- 
mits the Government to act arbitrarily 
in accepting a tender or that under the 
guise or pretext of such a condition, 
the Government may enter into a eon- 
tract with any person it likes, arbitra- 
rily and without reason. In fact the 
Court pointed out at the end of 
judgment that the act of the Govern- 
ment was not ‘shown to be vitiated by 
such arbitrariness as should call for 
interference by the Court’, recognising 
clearly that if.the rejection of the ten- 
der of the ist respondent were arbi- 
trary, the Court would have been justi- 
fied in striking it down as invalid. 


m. 


- Bhargava, J., delivering 


the — 
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27. Now this rule, flowing as it does 
from Article 14, applies to every State 
action and since ‘State’ is defined in 
Article 12 to include not only the Gov- 
ernment of India and the Government 
of each of the States, but also ‘all local 
or other authorities within the terri- 
tory of India or under the control of 
the Government of India’, it must ap- 
ply to action of ‘other authorities’ and 
they must be held subject to the same 
constitutional limitation as the Govern- 
ment. But the question arises, what 
are the ‘other authorities’ contemplated 
by Article 12 which fall within the de- 
finition of ‘State’? On this question 
considerable light is thrown by the de- 
cision of this Court in Rajasthan Elec- 
tricity Board v. Mohan Lal, (1967) 3 
SCR 377: (AIR 1967 SC 1857). That 
was a case in which this Court was 
called upon to consider whether the ` 
Rajasthan Electricity Board was an 
‘authority’ within the meaning of the 
expression ‘other authorities’ in Art 12, 
the judgment 
of the majority pointed out that the 
expression ‘other authorities’ in Arti« 
cle 12 would include all constitutional 
and statutory authorities on whom 
powers are conferred by law. The 
learned Judge also said that if any 
body of persons has authority to issue 
directions the disobedience of which 
would be punishable as a criminal of- 
fence, that would he an indication that 
that authority is ‘State’, Shah, J., who 
delivered a separate judgment, agreeing 


with the conclusion reached by the 
majority, preferred to give a slightly 
different meaning to the expression 


‘other authorities’. He said that autho- 
rities, constitutional or statutory, would 
fall within the expression ‘other autho- 
rities’ only if they are invested with 
the sovereign power of the State, name- 
ly, the power to make rules and regu- 
lations which have the force of law, 
The ratio of this decision may thus be 
stated to be that a constitutional or 
statutory authority would be within 
the meaning of the expression ‘other 
authorities’, if it has been invested with 
statutory power to issue binding direc- 
tions to third parties, the disobedience 
of which would. entail penal conse- 
quence or it has the sovereign power. 
to make rules and regulations having 
the force of law. This test was follow- 


ed by Ray, C. J., in Sukhdev v. Bhagat 
Ram (AIR 1975 SC 1331) (Supra), 
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Mathew, J., however, in the same case, 
propounded a broader test, namely, 
whether the statutory corporation or 
other body or authority, claimed to fall 
within the definition of ‘State’, is an 
‘instrumentality or agency of Govern- 
ment: if it is,-it would fall within the 
meaning of the expression ‘other autho- 


rities’ and would be ‘State’. Whilst ac- 
cepting the test laid down in - Rajas- 
than Electricity Board v. Mohan Lal 


(AIR 1967 SC 1857) (supra), and follow- 
ed by Ray, C. J. in Sukhdev. v. Bhagat 
Ram (supra), we would, for reasons 
already discussed, prefer to adopt the 
test of governmental instrumentality 
or agency as one more test and per- 
haps a more satisfactory one for dezer- 
mining whether a statutory corpora- 
tion, body or other authority falls with- 
in the definition of ‘State’ If a stetu- 
tory corporation, body or other autho- 
rity is an instrumentality or agency of 
Government, it would be an ‘authority’ 
and therefore ‘State’ within the mean- 
ing of that expression in Article 12. 


28. It is necessary at this stage to 
refer to a few decisions of this Ccurt 
which seem to bear on this point and 
which require a little explanation. The 
first is the decision in Praga Tool Cor- 
poration v. C. V. Imanual, (1969) 3 SCR 


773: (ATR 1969 SC 1306). This was a 
case in which some of the workmen 
sought a writ of mandamus agaist 


Praga Tool Corporation which was a 
company with 56 per cent of its share 
capital held by the Central Govern- 
ment, 32 per cent by the Andhra Pra- 
desh Government and 12 per cent by 
private - individuals. The Court held 
that a writ of mandamus did not lie, 
because Praga Tool Corporation ‘being 
a non-statutory body and one incorpo- 
rated under the Companies. Act, there 
was neither a statutory nor a public 
duty imposed on it by a statute in re- 


spect of which enforcement could be 
sought by means of mandamus, mor 
was there in its workmen any corras- 
ponding legal right for enforcement of 


any such statutory or public dtty’ 
(emphasis supplied). It is difficult to see 
how this decision can be of any help in 
deciding the present issue before us. 
This was not a case where Praga Tool 
Corporation claimed to be an instru- 
mentality of government or an ‘autho- 
rity’ within the meaning of Article 12. 
The only question was whether a writ 
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of mandamus could lie and it was held. 
that since there ‘was no duty imposed 
on Praga Tool Corporation by statute, 


no writ of mandamus could issue 
against it. 

29. The second decision to which we 
must refer is that in Heavy Engineer- 
ing -Mazdoor Union v. State of Bihar 
1969-3 SCR 995: (AIR 1970 SC 82). The 
question which arose in this case was 
whether a reference of an industrial 
dispute between the Heavy Engineer- 
ing Corporation Limited (hereinafter 
referred to as the Corporation) and 
the Union made by the State of Bihar 
under Section 10 of the Industrial Dis- 
putes Act, 1947-was valid. The argu- 
ment of the Union was that the indus- 
try in question was ‘carried on under 
the authority of the Central Govern- 
ment’ and the reference could, there- 
fore, be made only by the Central Gov- 
ernment. The Court held that the 
words ‘under the authority’ mean ‘pur- 
suant to the authority, such as where 
an agent or a servant acts under or 
pursuant to the authority of bs prin- 
cipal or master’ and on this view, the 
Court addressed itself to the question 
whether the Corporation could be said 
to be carrying on business pursuant to 
the authority of the Central Govern- 
ment. The answer to this question was 
obviously ‘no’ because the Corporation 
was carrying on business in virtue of 
the authority derived from its memo- 
randum op articles of association and 
not by reason of any authority granted 
by the Central Government. The Cor- 
poration, in carrying on business, was 
acting on its own behalf and not on 
behalf of the Central Government and 
it was therefore not a servant or agent 
of the Central Government in the sense 
that its actions would bind the Central 
Government. There was no question in’: 
this case whether the Corporation was 
an instrumentality of the Central Gov- 
ernment and therefore. an ‘authority’. 
within the meaning of Article 12. We 
may point out here that when we speak 
of a Corporation . being an instrumen- 
tality or agency of Government, we do 
not mean to suggest that the Corpora- 
tion should be an agent of the Govern- 
ment in the sense that whatever it does 
should be binding on the Government. 
It is not the relationship of principal ` 
and agent which is relevant and mate- 
rial but whether the Corporation is an 
instrumentality of the Government in 
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the sense that a part of the governing 
power of the State is located in the 
Corporation and though the Corpora- 
tion is acting on its own behalf and 
not on behalf of the Government, its 
action is really in the nature of State 
action. This decision dealing with an 
altogether different point has no bear- 
ing on the present issue. 


30. We may then refer to the deci- 
sion in S. L, Agarwal v. General Man- 
ager, Hindustan Steel Ltd, (1970) 3 
SCR 363: (AIR 1970 SC 1150). This 
decision has also no relevance to the 
point at issue before us, since the only 
question in that case was whether an 


Assistant Surgeon in the employment 
of Hindustan Steel Limited could be 
said to be holding a civil post under 


the Union or a State so as to be entitl- 
ed to the protection of Art. 311 (2) of 
the Constitution, The Court held that 
Hindustan Steel Limited was not a de- 
partment of the Government nor were 
its employees holding posts under the 
State within the meaning of Arti- 
cle 311 (2). The decision was clearly 
right and indeed it could not be other- 
wise, since Hindustan Steel Limited, 
which was a distinct and independent 
legal entity, was not a department of 
the Government and could not be re- 
garded as State for the purpose of Arti- 
cle 311 (2). It may be noted that the 
Court was not concerned with the 
question whether Hindustan Steel Li- 
mited was an ‘authority’ “within the 
meaning of Article 12. 


31. Lastly, we must refer to the 
decision in Sabhajit Tewari v. Union 
of India, 1975-1 SCC 485: (AIR 1979 


SC 1329) where the question was whe- 
ther the Council of Scientific and In- 
dustrial Research was an ‘authority’ 
within the meaning of Article 12. The 
Court no doubt took the view on the 
basis of facts relevant to the constitu- 
tion and functioning of the Council 
that it was not an ‘authority’, but we 
do not find any discussion in this case 
as to what are the features which must 
be present before a corporation cah be 
regarded as an ‘authority’ within the 
meaning of Art. 12. This decision does 
not lay down any principle or test for 
the purpose of determining when a cor- 
poration can be said to be an ‘autho- 
rity. If at all any test can be gleaned 
from the decision, it is whether the 
Corporation is ‘really an agency of the 


~ respondent is prescribed by 
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Government’. The Court seemed to. 
hold on the facts that the Council was 
not an agency of the Government and 
was, therefore, not an ‘authority’. 


32. We may examine, in the light of 
this discussion, whether the lst respon- 
dent, namely, the International Airport 
Authority of India, can be said to be 
an authority falling within the defini- 
tion of ‘State’ in Article 12. It is neces- 
sary to refer to some of the provisions 
of the International Airport Authority 
Act, 1971 (hereinafter referred to as 
the Act) for the purpose of determin- 
ing this question. Sub-section (1) of 
Section 3 of the Act provides that the 
Central Government shall constitute an 
authority to be called the International 
Airport Authority of India, to whom 
we shall hereafter refer as the Ist re- 
spondent. Sub-section (2) states that the 
lst respondent shall be a body corpo- 
rate having perpetual succession and 
a common seal and sub-section (3) 
enacts that the lst respondent shall 
consist of a Chairman to be appointed 
by the Central Government, the Direc- 
tor General of Civil Aviation ex-officio 
and not less than six and not more 
than thirteen members to be appointed 
by the Central Government. The term 
of office of every member of the ist 
sub-sec~ 
tion (1) of Section 5 to be 3 years, but 
the Central Government is given under 
the Proviso power to terminate the ap- 
pointment of any member who is not 
a servant of the Government after giv~ 
ing him notice as also to terminate at 
any time the appointment of any mem~ 
ber who is a servant of the Govern- 
ment. The power to remove a member 
in certain specified circumstances is also 
vested in the Central Government un- 
der Section 6. Section 12, sub-sec. (1) 
provides that as from the date appoint- 
ed by the Central Government all pro- 
perties and other assets vested in the 
Central Government for the purposes 
of the airport and administered by the 
Director General of 
mediately before such date shall vest 
in the ist respondent and all debts, 
obligations and liabilities incurred, al] 
contracts entered into and all matters 
and things engaged to be done by, with 
or for the Central Government imme- 
diately before such date shall be deem- 
ed to have been incurred, entered into 
and engaged to be done by, with or for 
the ist respondent, This sub-section also 
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says that all non-recurring expendi- 
ture incurred by the Central Govern- 


ment for or in connection with the par- 
poses of the airport up to the appoint- 
ed date and declared to be capital ex- 
penditure by the Central Government 
shall be treated as the capital provid- 
ed by the Central Government to he 
lst respondent and all sums of morey 
due to the Central Government in ze- 
lation to the airport immediately be- 
fore the appointed date shall be deem- 
ed to be due to the 1st respondent. The 
lst respondent is also given the power 
to institute or continue all suits end 
other legal proceedings instituted or 
which could have been instituted by or 
against the Central Government “or 
any matter in relation to the airport 
and every employee holding any offce 
under the Central Government imrme- 
diately before the appointed date so.e- 
ly or mainly for or in connection wth 
the affairs of the airport shall be treat- 
ed as on deputation with the Ist re- 
spondent. Sub-section (1) of Section 12 
also enacts similar provisions with ve- 
gard to the air navigation services and 
the buildings used exclusively for stch 
services immediately before the ép- 
pointed date. The functions of the Ist 
respondent are specified in Section 16: 
sub-section (1) provides that, subject to 
the rules, if any, made by the Centzal 
Government in this behalf, it shall be 
the function of the lst respondent to 
manage the airports efficiently and sub- 
section (2) casts an obligation on the 
Ist respondent to provide at the ar- 
ports such services and facilities as ere 
necessary or desirable for the efficient 
operation of air transport services and 
certain specific functions to be perform- 
ed by the 1st respondent are particula- 
rised in sub-section (3), These ` func- 
tions were, until the appointed date, 
being carried out by the Central Gcv- 
ernment but now under Section 16 they 
are transferred to the lst respondent. 
Section 20 provides that after making 
provision for reserve funds, bad and 
doubtful debts, depreciation in ass=2ts 
and all other matters which are usual- 
ly provided for by companies, the Ist 
respondent shall pay the balance of its 
annual: net profits to the Central Gov- 
ernment. Section 21 requires the lst 
respondent to submit for the approval 
of the Central Government a statement 
of the programme of its activities dur- 
ing the forthcoming financial year as 
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well as its financial estimate in respect 
thereof at least three months before 
the commencement - of each financial 
year and Section 24 provides that the 
accounts of the ist respondent shall 
be audited annually by the Comptroller 
and Auditor General and the accounts 
as certified by the Comptroller and Au- 
ditor General or any other person ap- 
pointed by him in this behalf, together 
with the audit report thereon, shall be 
forwarded to the Central Government 
and the Central Government shall 
cause the same to be laid before both 
Houses of Parliament. The Ist respon- 
dent is also required by Section 25 to 
prepare and submit to the Central Gov- 
ernment, as soon as may be after the 
end of each financial year, a report 
giving an account of its activities dur- 
ing that financial year and this report 
has to be laid before both Houses of 
Parliament by the Central Government. 
The officers and employees of the ist 
respondent are deemed by Section 28 
to be public servants and Section 29 
gives them immunity from suit, prose- 
cution or other legal proceeding for 
anything in good faith done or intend- 
ed to be done in pursuance of the Act 
or any rule or regulation made under 
it. Section 33 confers power on the 
Central Government to temporarily 
divest the lst respondent from the 
management of any airport and to 
direct the Let respondent to entrust 
such management to any other person. 
The Central Government is also em- 
powered by Section 34 to supersede the 
Ist respondent under certain specified 
circumstances, Section 35 gives power 
to the Central Government to give 
directions in writing from time to time 
on questions of policy and provides 
that the Let respondent shall, in the 
discharge of its functions and duties, 
be bound by such directions. Section 36 
confers rule-making power on the Cen- 
tral Government for carrying out the 
purposes of the Act and power to make 
regulations is conferred on the 1st re- 
spondent under Section 37. Section 39 
provides that any regulation made by 
the Ist respondent under any of the 
clauses (g) to (m) of sub-section (2) of 
Section 37 may make it penal to con- 
travene such regulation, 


33. It will be seen from these pro- 
visions that there are certain features 
of the 1st respondent which are elo- 
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quent and throw considerable light on 
the true nature of the Ist respondent. 
In the first place, the ‘Chairman and 
members of the ist respondent are all 
persons nominated by the Central Gov- 
ernment and the Central Government 
has also the power to terminate their 
appointment as also to remove them in 
certain specified circumstances. The 
Central Government is also vested with 
the power to take away the manage- 
ment of any airport from the Ist re- 
spondent and to entrust it to any other 
person or authority and for certain 
specified reasons, the Central Govern- 
ment can also supersede the 1st respon- 
dent. The Central Government has 
also power to give directions in writing 
from time to time on questions of 
policy and these directions are declar- 
ed binding on the Let respondeni. The 
Ist respondent has no share capital but 
the capital needed by it for carrying 
out its functions is provided wholly by 
the Central Governnient. The balance 
of the net profit made by the ist re- 
spondent after making provision for 
various charges, such as reserve funds, 
bad and doubtful debts depreciation in 
assets etc. does not remain with the 
Ist respondent and is required to be 
paid over to the Central ‘Government. 
The ist respondent is also required to 


submit to the Central Government for 
its approval a statement of the pro- 
gramme of its activities as also the 


financial estimate and it must follow as 
a necessary corollary that the ist re- 
spondent can carry out only such acti- 
vities and incur only such expenditure 
as is approved by the Central Govern- 
ment. The audited accounts of the Let 
respondent together with the audit re- 
port have to be forwarded to the Cen- 
tral Government and they are required 
to be laid before both Houses of Par- 
liament. So far as the functions of the 
Ist respondent are concerned, the .en- 
tire department of the Central Govern- 
ment relating to the administration of 
airports and air navigation services to- 
gether with its properties and assets, 
debts, obligations and liabilities, con- 
tracts, causes of action and pending 
litigation is transferred to the 1st re- 
spondent and the Ist respondent is 
charged with carrying out the same 
functions which were, until the ap- 
pointed date, being carried out by the 


Central Government. The employees 
and officers of the ist respondent are 
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also deemed to be public servants and 
the lst respondent as well as its mem- 
bers, officers and employees are given 
immunity for anything which is in good 
faith done or intended to be done |. in 
pursuance of the Act or any rule or 
regulation made under it, The lst re- 


spondent is also given power to frame 


regulations and to provide that contra- 
vention of certain specified Regulations 
shall entail penal consequences. These 
provisions clearly show that every test 
discussed above is satisfied in the case 
of the Ist respondent and they leave no 
doubt that the lst respondent is an 
instrumentality or agency of the Cen- 
tral ‘Government and falls within the 
definition of ‘State’ both on the narrow 
view taken by the majority in Sukh- 
dev v. Bhagat Ram (AIR 1975 SC 1331) 
(supra) as also on the broader view of 
Mathew, J., adopted by us. 


34. It is, therefore, obvious that 
both having regard to the constitution- 
al mandate of Article 14 as also the 
judicially evolved rule of administra- 
tive law, the Ist respondent was not 
entitled to act arbitrarily in accepting] ` 
the tender of the 4th respondents, but 
was bound to conform to the standard 
or norm laid down in paragraph 1 of 


the notice inviting tenders which re- 
quired that only a person running 4 
registered IInd Class hotel or restau- 


rant and having at least 5 years’ expe- 
rience as such should be eligible to 
tender. It was not the contention of the 


appellant that this standard or norm 
prescribed by the Ist respondent was 
discriminatory having no just or rea-. 


sonable relation to the object of in~ 
viting tenders, namely, to award the 
contract to a sufficiently experienced 


person who would be able to run effi- 
ciently a Und class restaurant at the 
airport. Admittedly the standard or 
norm was reasonable and non-discrimi- |. 
natory and once such a standard or 
norm for running a Jind class restau- 
rant should be awarded was laid down, 
the Ist respondent was not entitled to 


depart from it and to award the con- 
tract to the 4th respondents who did 
not satisfy the condition of eligibility 
prescribed by the standard or norm. 


If there was no acceptable tender from 
a person who satisfied the condition of 
eligibility, the lst respondent could 
have rejected the tenders and invited 
fresh tenders on the basis of a less 
stringent standard or norm, but it, 
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could not depart from. the standard. or 
norm prescribed by it and arbitrarily 
accept the tender of the 4th respon- 
dents, When the ist respondent. enter- 
tained the tender of the 4th respon- 
dents even though they did not have 
5 years’ experience of running a Hnd 
class restaurant or hotel, it denied 
equality of opportunity to others simi- 
larly situate in the matter of tendering 
for the contract. There might have 
been many other persons, in fact the 
appellant himself claimed to be one 
such person, who did not have 5 years’ 
experience of running a IInd class re- 
staurant, but who were otherwise com- 
petent to run such a restaurant and 
they might also have competed with 
the 4th respondents for obtaining the 
contract, but they were precluded from 
doing so by the condition of eligibility 
requiring five years’ experience. The 
action of the Ist respondent in accept- 
ing the tender of the 4th respondents, 
even though they did not satisfy the 
prescribed condition of eligibility, was 
clearly discriminatory, since it exclud- 
ed other persons similarly situate from 
tendering for the contract and it was 
also arbitrary and without reason. The 
acceptance of the tender of the 4th 
respondents was, in the circumstances 
invalid as being violative of the equa- 
lity clause of the Constitution as also 
of the rule of administrative law inhi- 
biting arbitrary action. 


35. Now, on this view we should. 
have ordinarily set aside the decision 
of the Ist respondent accepting . the 
tender of the 4th respondents and the 
contract resulting from such acceptance 
but in view of the peculiar facts and 
circumstances of the present. case, we 
" do not think it would be a sound exer- 
cise of discretion. on’ our part to upset. 
that decision and void the contract. It 
does appear from the ‘adffidavits filed. 
by the parties that the appellant has 
‘no real interest in the result of the 
litigation, but has been put up byA.5. 
Irani for depriving the 4th respondents 
of the benefit of the contract secured 
by them, We find that number of 
proceedings have been instituted. for 
this purpose from time to time by A. 5. 
Trani either personally or “by instigat- 
ing others to take such proceedings. 
The first. salvo in the battle against. the. 
4th respondents. was fired by K. S. 
Irani, proprietor of Cafe Excelsior, who 
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filed a suit challenging the decision of 
the Ist respondent to accept the ten- 
der of the 4th respondents, but in this 
suit he failed to obtain an interim in- 
junction and his appeal was dismissed 
by the High Court on 19th Oct. 1977. 
H is significant that when the tenders 
were opened in the office of the Airport 
Director, Cafe Excelsior was represent- 
ed by A. S. Irani, which shows that 
either Cafe Excelsior was a nominee of 
A. S. Irani or im any event K. S. Irani, 
proprietor of Cafe Excelsior, was close- 
Iy connected with A. S Irani. More- 
over, it is interesting to note that 
though the tender of the 4th respon- 
dents was accepted as far back as 19th 
April, 1977, K. S. Irani dd not adopt 
any proceedings immediately but filed 
the suit only after A. S. Irani was in- 
formed by the Airport Director on 22nd 
August 1977 that a final order bas 
been received from the Ministry re- 
quiring A. S. Irani to immediately close 
down his restaurant and snack bars. It 
is also a circumstance not without 
significance that A. S. Irani did not 
immediately take any proceeding for 
challenging the acceptance of the ten- 
der of the-4th respondents, but filed a 
suit in his own name only after the 
appeal of K. SG Irani was dismissed by 
the High Court on 19th October, 
1977. These circumstances clearly indi- 
cate that the suit was filed by KS 
Irani at the instance of A. §. Irani or 
in any event in concert with him and 
when the suit of K. S. Irani failed to 
achieve the desired result, A. S. Irani 
stepped into the arena and filed his 
own suit. This suit was for a manda- 
tory injunction seeking removal of the 
two snack bars which had in the mean- 
time been put upby the 4th respondents 
pursuant to the acceptance of their ten- 
der by the Ist respondent. But in this 
proceeding also A. S. Irani failed "o 
obtain an adinterim injunction. It was 
only after the failure to obtain interim 
relief in these two proceedings, one by 
K. S, Irani and the other by A. S&S. 
Irani that the appellant filed the present 
writ petition in the High Court of Bom- 
bay challenging’ the decision of the Ist 
respondent to accept the tender of the 
4th respondents, Now, it appears from 
the record that the appellant was at 
the material time conducting a restau- 
rant called Royal Restaurant and Store 
which. was owned in partnership by 
three persons, namely, J. K. Irani, 
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K. M. Irani and G. S. Irani, G. S. Irani 
is the brother of A. S. Irani and he 
was managing and looking after the 
restaurant of A. S. Irani at the airport. 
It would, therefore, be a fair inference 
to make that the appellant was well 
connected with A. S. Irani and from 
the manner jn which proceedings with 
a view to thwarting the attempt of the 
4th respondents to obtain the benefit of 
their contract, have been adopted one 
after the other in different names, it 
does appear that the appellant has filed 
the writ petition at the instance of 
A. D Irani with a view to helping him 
to obtain the contract for the restau- 
rant and the snack bars. It is difficult 
to understand why the appellant should 
have waited until 8th November, 1977 
to file the writ petition when the ten- 
der of the 4th respondents was ac- 
cepted as far back as 19th April, 1977. 
The explanation given by the appellant 


is that he was not aware of the ac- 
ceptance of the tender of the 4th re- 
spondents but that is a rather naive 


explanation which cannot be easily ac- 


cepted. It is not possible to believe 
that the appellant who was so well 
connected with A. S. Irani and 


G. S. Irani did not know that A. S. 
Irani had failed to obtain the contract 
for running the restaurant and the 
snack bars and that this contract had 
been awarded to the 4th respondents 
as a result of which A. S. Irani was 
being pressed to close down his restau- 
rant and snack bars. We have grave 
doubts whether this- writ petition was 
commenced by the appellant bona fide 
with a view to protecting his own 
interest. Moreover, the writ petition 
was filed by the appellant more than 
five months after the acceptance of the 
tender of the 4th respondents and dur- 
ing this period, the 4th respondents in- 
curred considerable expenditure aggre- 
gating to about Rs. 1,25,000/- in mak- 
ing arrangements for putting up the 
restaurant and the snack bars and in 
fact set up the snack bars and started 
running the same. It would now be 
most inequitous to set aside the con- 
tract of the 4th respondents at the in- 
stance of the appellant. The position 
would have been different if the appel- 
lant had filed the writ petition imme- 
diately after the acceptance of the 
tender of the 4th respondents but the 


appellant allowed a period of over five 
months to elapse during which the 4th 
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respondents altered their position. We 
are, therefore, of the view that this is 
not a fit case in which we should inter- 
fere and grant relief to the appel- 
lant in the exercise of our discretion 
under Article 226 of the Constitution. 

36. We accordingly dismiss the ap- 
peal and confirm the order of the High 
Court rejecting the writ petition. But 
in the circumstances of the case there 
will be no order as to costs throughout. 


Appeal dismissed, 


Ce aed 
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DESAI, J.:— The hollow plea of the 
employer of an alleged denial of an 
opportunity (never claimed at any stage 
except in Letters Patent Appeal) to 
substantiate an alleged misconduct of 
the workman by evidence aliunde has 
been responsible for dragging a tny 
dispute rendering the workman job-ess 
for an unusually long period of more 
than 7 years to this apex court. 


2. Facts now beyond the pale of 
controversy are few and may be br-ef- 
ly stated. Appellant joined service with 
the first respondent company  (‘com- 
pany’ for short) in August 1963 and was 
confirmed in March 1964. In OQOctooer 
1970 appellant was drawing a compo- 
site salary of Rs. 180/-. An industzial 
dispute touching the workmen of the 
company was pending before the Incus- 
trial Tribunal, when the events leading 
-to the present appeal occurred. On ist 
October, 1970 around 5 p,m. appellant 
is alleged to have hoisted two red flags 
atop the, Branch Office building simul- 
taneously shouting inflammatory slo- 
gans. He is alleged to have threat- 
ened the Shift Manager Shri Menik 
Mukherjee who was on duty at the re- 
levant time. The incident was report- 
ed to police, Respondent employer felt 
aggrieved by such indiscipline exhibit- 
ed by the appellant and decided to 
hold a disciplinary enquiry, as a first 
step towards which, a  charge-skeet 
dated Let October 1970 was served up- 
on the appellant calling upon him to 
submit his explanation within three 
days from the receipt of the charge- 
sheet. In the meantime on 3rd Octcber 
1970 first respondent company decar- 
ed a lock out. Appellant submitted his 
explanation on 10th October 1970 deny- 
ing all the charges and complairing 
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that as he is a trade union leader he 
is being singled out for victimisation. 
On the same day appellant was arrest- 
ed by police and some criminal case 
was lodged against him in which he 
was discharged by the Magistrate on 
2nd December 1970. Somehow or the 
other the management did not proceed 
with the enquiry till as late as 30th 
June 1971 when-the appellant was in- 
formed that the enquiry would be held 
on July 8, 1971. In the meantime 
appellant was detained under the Pre- 
vention of Violence Act, 1970, with the 
result that when he received the inti- 
mation of the date on which the en- 
quiry was to be held, he informed the 
company that as he is in detention he 
would not be able to attend the enquiry 
and sought an adjournment. Adjourn- 
ment appears to have been granted but 
a fresh notice was served upon the ap- 
pellant in the Jail intimating to him 
to appear before the enquiry officer on 
15th September 1971 but as the appel- 
lant was still in detention, he could 
not avail of this opportunity. Conse- 
quently on 16th September 1971 the 
enquiry proceeded ex parte. Enquiry 
Officer held the charges proved and on 
the report of the enquiry officer the 
management of the first respondent 
company terminated service of the ap- 
pellant and gave one month’s wages in 
lieu of notice, Since an industrial dis- 
pute between the workmen of the com- 
pany and the company was then pend- 
ing before the Industrial Tribunal, an 
application owas made under Section 
33 (2) (b) of the Industrial Disputes 
Act, 1947 (‘Act’ for short) seeking ap- 
proval of the Industrial Tribunal to 
the action of the management terminat- 
ing service of the appellant. This case 
came to be registered as Case Number 
128/71 under Section 33 (2) (b) of the 
Act before the UI Industrial Tribunal, 
West Bengal. 


3. On a notice issued by the Indus- 
trial Tribunal appellant was produced 
before the Tribunal from the Jail cus- 
tody and he submitted his written 
statement. The Tribunal then proceed- 
ed to adjudicate upon the dispute. The 
Tribunal was of the opinion that the 
enquiry was conducted in violation of 
the principles of natural justice and 
hence vitiated. Accordingly, by its 
Award dated 15th September 1973, the 
Tribunal rejected the application ` for 
approval of the action terminating ser- 
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vice of the appellant made by the com- 
pany and declined to grant approval. 
4. The company preferred a Writ 
Petition under Articles 226 and 227 of 
the Constitution to the High Court of 
Calcutta. The learned single Judge of 
the High Court before whom the writ 
petition came up for hearing dismissed 
the petition observing that the enquiry 
was not held according to the principles 
of natural justice and the order ter- 
minating the service made in such an 
enquiry is invalid and of no effect and 
the Industrial Tribunal was fully justi- 
fied in declining to grant approval of 
such an action. It may specifically be 
mentioned that no contention was rais- 
ed before the learned single Judge that 


no opportunity was afforded to the 
first respondent company to lead evi- 
dence in proof of charges after the 


domestic enquiry was found to be de- 
fective. | 


5. The company preferred Letters 
Patent Appeal No. 80/74. A Division 
Bench of the Calcutta High Court held 
that after the § Industrial Tribunal 
adjudicated upon the preliminary issue 
whether the enquiry was in accordance 
with the principles of natural justice 
and having held against the company 
it was incumbent upon the Industrial 
Tribunal to give an opportunity to the 
employer to lead evidence to prave the 
charges alleged against the workman 
and as the issue about the validity of 
the enquiry was not decided as a pre- 
liminary issue and as thereafter no op- 
portunity owas given to the employer 
it would be necessary to remand the 
matter to the Industrial Tribunal for 
giving an opportunity to the employer 
to adduce further evidence, if so ad- 
vised, and then to finally dispose of 
the application made by the employer 
under Section 33 (2) (b). 

6. The present appeal by special 
leave is filed by the aggrieved work- 
man. While granting leave this Court 
limited it to the question as to whe- 
ther the principle in Cooper Engineer- 
ing Ltd. v. P. P. Mundhe, (1976) 1 SCR 
361: (1975 Lab IC 1441), applies to a 
situation where the management seeks 
approval of an order of dismissal 
under Section 33 (2) (b) of the Act. 
That necessitates ascertainment of the 
principle enunciated by this Court in 
Cooper Engineering Ltd. case. 

7. Before the contention raised in 
this appeal is adverted to, the limited 
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nature of the controversy must be put 
in focus to avoid deviation from the 
central issue, 


8. The challenge to penal termina- 
tion of service of a workman by the 
employer whose undertaking is govern- 
ed by the Act is likely to come before 
a Labour Court or Industrial Tribunal 
or National Tribunal for adjudication 
either by way of a reference under 
Sec. 10 or by way of an application by 
the employer under Section 33. Pre- 
ceding- domestic enquiry is implicit in 
both the situations. Where a workman 
is accused of misconduct a domestic 
enquiry has to be held against him in 
accordance with the provisions con- 
tained in the Standing Orders governing 
the industrial establishment or in the 
absence of auch: Standing Orders in 
accordance with the principles of natu- 
ral justice. After such a domestic en- 
quiry is held it would be open to the 
employer to impose a penalty including 
one of termination of service howso- 
ever styled. If at the time of imposi- 
tion of penalty no other industrial dis- 
pute between the employer and its 
workmen as comprehended by Section 


"33 is pending before any of the autho- 


rities mentioned in that section it would 
be open to the workman to approach 
the appropriate Government to refer 
the industrial dispute arising out of 
termination of his service to an ap- 
propriate authority under the Act. But ` 
if at the relevant time a situation ob- 
tains such as is comprehended by Sec- 
tion 33, namely, pendency of a concilia- 
tion proceeding before a conciliation 
officer or a Board or of any proceed- 
ing before an arbitrator or a Labour 
Court or Tribunal or National Tribunal 
in respect of an industrial dispute 
touching the workmen of the employer, 
the employer before his order terminat- 
ing service of the workman becomes 
effective has to seek either prior per- 
mission or subsequent approval of the 
action, as the case may be, under Sec- 
tion 33. 


9. When the dispute comes before 
the Industrial Tribunal by way of a 
reference under Section 10 it is the 
aggrieved workman who has sought ad- 
judication of the industrial dispute 
arising from the termination of his ser- 
vice. When the matter comes before 
the appropriate authority under Sec- 
tion 33 it is the employer who has 
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moved for permission. or ‘approval of 
its intended action. 


10. Where the reference is at the 
instance of a workman under Section 
10 the Tribunal would call upon the 
workman to file his statement of claim 
and thereafter the employer would. De 
called upon to file its written statement. 
Rule 10-B of the Industrial Disprtes 
(Central) Rules, 1957 provides that 
within two weeks of the date of receipt 
of the order of reference, the party 
representing workmen and the em- 
ployer involved in the dispute shall 
file with the concerned authority a 
statement of demands relating only to 
the issues as are included in the order 
of reference and shall also forward a 
copy of such statement to each one of 
the opposite parties involved in zhe 
said dispute. Similarly, when the em- 
ployer seeks permission for taking che 
intended action or seeks approval of 
the action taken by it under Section 33 
it has to make an application as pro- 
vided by Rule 60 in either Form J or 
K as the case may be. Both the forms 
require that the necessity for and cir- 
cumstances in which the proposed ac- 
tion is taken or is intended to be taken 


must be clearly and specifically set 
out and either express permiss-on 
should be sought before taking the 


intended action or an approval of be 
already taken action must be sought 


ll. The matter in this case came 
before the Tribunal upon an applicat.on 
made by the company under Sect:on 
33 (2) (b) seeking approval of its ac- 
tion terminating service of the appel- 
lant. A copy of the application is not 
put on record of this appeal. However, 
it was stated at the Bar that in he 
application charges preferred against 
the appellant were set out. 
that an enquiry and upon the findings 
recorded in the enquiry, order terminat- 
ing the service of the workman was 
passed has also been set out in the ap- 
plication. The Tribunal was called up- 
on to accord its approval to the ac- 
tion. The appellant appeared befere 
the Tribunal and contested this ap- 
plication totally denying the charges. 


12. It must be specifically noticed 
that the first respondent company in its 
application seeking approval of its ac- 
tion has set out in its application fhe 
charges preferred by it and the domzs- 
tic enquiry held in respect of che 
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charges. A prayer was made in. the 
application that its action. terminating 
service of the appellant be approved. 
Nowhere in this application either in 
express terms or by implication it was 
averred that in the event the Tribunal 
comes to the conclusion that the en- 
quiry was defective, the employer first 
respondent conmipany proposes to offer 
evidence for substantiating the charges. 
Neither such an averment was made 
in the application made to the Indus- 
trial Tribunal but till the Industrial 
Tribunal concluded its proceedings by 
Saying that the matter is set down for 
making the Award any oral or written 
application was made on behalf of the 
company that over and above the re- 
cord of enquiry it proposed to lead evi- 
dence. in its possession in respect of 
the charges to substantiate the same to 
the satisfaction of the Tribunal. Not 
only no such. request was made at any 
time before the Award was made by 
the Industrial Tribunal but no such 
contention appears to have been taken 
before the learned single Judge of the 
Calcutta . High Court in Writ Petition 
filed by the company questioning the 
validity and correctness of the Award 
made by the Industrial Tribunal de- 
clining to grant approval. Such an op- 
portunity was sought for the first time 
before the appellate Bench of the Cal- 
cutta High Court at the hearing of the 
Letters Patent Appeal preferred by the 
company. . 

13. Mr. Tarkunde, 
for the company formulated his con- 
tention thus: When an industrial dis- 
pute touching the punitive termination 
of service of a workman is brought be- 
fore the Labour Court or the Indus- 
trial Tribunal, either under Section 10 
or Section 33 of the Act, irrespective 
of the fact whether the employer has 
made any express or implied request 
in its application: or in the course of 
proceedings either orally or in writing, 
the Labour Court or: the Industrial Tri- 
bunal must as an obligation in law at 
the initial stage of the proceeding frame 
a preliminary issue as to whether the 
domestic enquiry was in fact held and 
if held, was -in accordance with the 
Standing Orders or the principles of 
natural justice or was in any manner 
defective. If this issue, urged Mr. 
Tarkunde, is answered in favour of the 
workman and against the employer, a 
preliminary finding to that effect should 


learned counsel 
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be recorded and then notwithstanding 
the fact that the employer has not made 
any request in its original application 
or in the course of proceedings before 
the Tribunal jt is the duty and obliga- 
tion of the Tribunal to call upon the 
employer by giving it a specific oppor- 
tunity to lead evidence if it so chooses 
to do, to substantiate the charges pre- 
ferred against the workman. Failure 
to give such an opportunity either on 
request of the employer or suo motu 
by the Tribunal, the proceedings would 
be vitiated. According to Mr. Tarkunde 
this proposition is no more res integra 
and is concluded by the decision of 
this Court in Cooper Engineering Ltd. 
(1975 Lab IC 1441) (SC) case. 


14. As this contention was sought to 
be substantiated on some of the cases 
decided by this Court it would be ad- 
vantageous to examine the proposition 
first on precedent and then, if itis 
open, on principle. 


15. In Bharat Sugar Mills Ltd. v. 
Shri Jai Singh, (1962) 3 SCR 684 the 
matter came before this Court ques- 
tioning an Award of the Industrial Tri- 
bunal by which the Tribunal declined 
to grant permission under Section 33 
except in respect of one workman hold- 
ing that the domestic enquiry was not 
proper and that the employer was 
guilty of mala fide conduct and victi- 
misation. Before this Court the work- 
man contended that once the domestic 
enquiry was found to be improper, the 
Tribunal had to dismiss the application 
and it could not take independent evi- 
dence and arrive at a finding of its 
own as to the guilt of the workman. It 
may be mentioned that there was no 
preliminary issue framed in this case 
by the Tribunal about the validity of 
the enquiry. Yet the employer had ad- 
duced evidence to substantiate the 
charges against the workman simultane- 
ously relying uponthe papers of domes- 
tic enquiry. Negativing this contention 
of the workman this Court observed as 
under: 

“Where there has been a proper 
enquiry by the management itself the 
Tribunal, it has been settled by a num- 
ber of decisions of this Court, has to 
accept the findings arrived at in that 
enquiry unless it is perverse and should 
give the permission asked for unless it 
has reason to believe that the manage- 
ment is guilty of victimisation or has 
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been guilty of unfair labour practice 
or is acting mala fide. But the mere 
fact that no enquiry has been held or 
that the enquiry has not been properly 
conducted cannot absolve the Tribunal 
of its duty to decide whether the case ` 
that the workman has been guilty of 
the alleged misconduct has been made 
out. The proper way for performing 
this duty where there has not been a 
proper enquiry by the management is 
for the Tribunal to take evidence of 
both sides in respect of the alleged 
misconduct. When such evidence is 
adduced before -the ‘Tribunal the 
management is deprived of the benefit 
of having the findings -of the domestic 
tribunal being accepted as prima facie 
proof of the alleged misconduct unless 
the finding is perverse and has to prove 
to the satisfaction of the Tribunal it- 
self that the workman was guilty of 
the alleged misconduct. We do not 
think it either just to the management 
Or indeed even fair to the workman 
himself that in such a case the Indus- 
trial Tribunal should refuse to take 
evidence and thereby drive the manage- 
ment to make a further application for 
permission after holding a proper en- 
quiry and deprive the workman of the 
benefit of the Tribunal itself being 
satisfied on evidence adduced before it 
that he was guilty of the alleged mis- 
conduct.” 


16. This question again surfaced in 
Management of Ritz Theatre (P) Ltd. 
v. Its Workmen (1963) 3 SCR 461: 
(AIR 1963 SC 295). The matter came 
before this Court challenging an Award 
of the Industrial Tribunal by which 
the Industrial Tribunal in a reference 
under Section 10 directed reinstatement 
of two workmen who were dismiss- 
ed after holding a domestic enquiry 
against them. When the matter was 
before the Tribunal the employer re- 


‘lied not only on the papers of domes- 


witnesses were 
of the employer 
of witnesses was 


tic enquiry but 11 
examined on behalf 
and an equal number 
examined on behalf of the workmen. 
In the appeal by the employer a con- 
tention was raised on behalf of the 
workmen that once the employer ad- 
duced evidence before the Industrial 
Tribunal to substantiate the charges 
against the workmen, that by itself 
would amount to a concession on  be-~ 
half of the employer that the enquiry 
held by it was not proper or was de- 
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fective and, therefore, the emplorer 
cannot then rely upon the fact that 
the enquiry being proper the Tribunal 
cannot go into the merits of the case. 
Negativing this contention after refer- 
ring to Bharat Sugar Mills case (1952) 
3 SCR 684, this Court expressed an 
opinion that there is no authority for 
the proposition that whenever the em- 
ployer seeks to lead additional evider.ce 
before the Tribunal in respect of dis- 
missal of its employee it must neces- 
sarily follow that he has given up his 
stand based on the previous depart- 
mental enquiry and the Tribunal is 
entitled to examine the dispute on 
merits itself and on the principles 
of fair play and justice the proposition 
is unsound. In reaching this concfu- 
sion this Court made some pertinent 
observations which may be extracted: 

“If the view taken by the Tribunal 
was held to be correct, it would lead 
to this anomaly that the employer, 
would be precluded from justifying the 
dismissal of his employee by leading 
additional evidence unless he takes the 
risk of inviting the Tribunal to deal 
with the merits for itself, because as 
soon as he asks for permission to lead 
additional evidence, it would follow 
that he gives up his stand based on the 
holding of the domestic enquiry. Other- 
wise, it may have to be held that in 
all such cases no evidence should pe 
led on the merits unless the issue 
about the enquiry is tried as a prei- 
minary issue. If the finding on tkat 
preliminary issue is in favour of tne 
employer, then, no additional evidence 
need be cited by the employer; if tre 
finding on the said issue is against him, 
permission will have to be given to tre 
employer to cite additional evidence, 
instead of following such an elaborate 
and somewhat cumbersome procedure; 
if the employer seeks to lead evidenze 
in-addition to the evidence adduced at 
the departmental enquiry and the em- 
ployees are also given an opportunity 
to lead additional evidence, it woud 


be open to the Tribunal first to cons-. 


der the preliminary issue and then o 
proceed to deal with the merits in case 
the preliminary issue is decided against 
the employer. That, in our opinion, is 
the true and correct legal position im 
this matter.” 


17. It may be noted that in this case 
evidence was adduced by the employer 
before any’ preliminary finding was re- 
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corded on the validity of the enquiry. 
In fact, application for adducing addi- 
tional evidence was made by the em- 
ployer much before the Tribunal pro- 
ceeded to examine the validity of the 
enquiry and evidence was recorded be- 
fore recording a preliminary finding 
that the enquiry was improper or de- 


fective. The observations in this case 
have to be understood in the context 
of the facts found. 

18. In Workmen of Motipur Sugar 
Factory (Pvt.) Ltd. v, Motipur Sugar 
Factory, (1965) 3 SCR 588: (AIR 1965 


SC 1803), the workmen contended be- 
fore this Court that as respondent em- 
ployer held no enquiry as required by 
the Standing Orders before dispensing 
with the services of the appellants by 
way of discharge on the ground that 
the appellants had resorted to ‘go slow’ 
in the Sugar Factory, the Tribunal in 
a reference under S. 10 of the Act was 
in error in holding that the appellants 
had in fact resorted to ‘go slow’ tactics 


and the respondent was justified in 
discharging them from service, The 
specific contention raised was that 


where no domestic enquiry is held be- 
fore terminating services of a workman 
as required by the Standing Orders all 
that the Tribunal was concerned with 
was to decide whether the discharge of 
the workman was justified or not and 
that it was no part of the duty of the 
Tribunal to decide that there was go- 
slow which would justify the order of 
discharge, Negativing this contention, 
the Court held as under (at p. 1808 of 
AIR):— 

“It is now well-settled by a number 
of decisions of this Court that where 
an employer has failed to make an en- 
quiry before dismissing oor discharging 
a workman it is open to him to justify 
the action before the tribunal by lead- 
ing all relevant evidence before it. In 
such a case the employer would not 
have the benefit which he had in cases 
where domestic inquiries have been 
held. The entire matter would be open 


before the tribunal which will have 
jurisdiction not only to go into the 
limited questions open to a tribunal 


where domestic inquiry has been pro- 
perly held (see Indian Iron & Steel Co. 
v. Their Workmen, (1958) SCR 667: 
(AIR 1958 SC 130)), but also to satisfy 
itself on the facts adduced before it by 
the employer whether the dismissal or 
discharge was justified. We may in this 


1658 S.C. [Prs, 18-20] Shankar v. Britannia Biscuit Co. (Desai J.) 


connection refer to M/s. Sasa Musa 
Sugar Works (P.) Ltd. v. Shobrati 
Khan, (1959) Supp SCR 836: (AIR 1959 
SC 923); Phulbarj Tea Estate v, Its 
Workmen, (1960) 1 SCR 32: (AIR 1959 
SC 1111); and the Punjab National 
Bank Ltd. v. Its Workmen, (1960) 1 


SCR 806: (AIR 1960 SC 160). These 
three cases were further considered 
by this Court in Bharat Sugar Mills 


Ltd. v. Shri Jai Singh, (1962) 3 SCR 
684, and reference was also made to 
the decision of the Labour Appellate 
Tribunal in Shri Ram Swarath Sinha v. 
Belaund Sugar Co., (1954) Lab AC 697. 
It was pointed out that ‘the important 
effect of commission to hold an enquiry 
was merely this: that the tribunal 
would not have to consider only whe- 
ther there was a prima facie case but 
would decide for itself on the evidence 
adduced whether the charges have real- 
ly been made out’. It is true that three 
of these cases, except Phulbari Tea 
Estate’s case, were on applications un- 
der S. 33 of the Industrial Disputes 
Act, 1947, But in principle we see no 
difference whether the matter’ comes 
before the tribunal for approval under 
S. 33 or on a reference under S. 10 of 
the Industrial Disputes Act, 1947. In 
either case if the enquiry is defective 
or if no enquiry has been held as re- 
quired by Standing Orders, the entire 
case would be open before the tribunal 
and the employer would have to justify 
on facts as well that its order of dis- 
missal or discharge was proper. Phul- 
bari Tea Estate’s case was on a refer- 
ence under S. 10, and the same princi- 
ple was applied there also, the only 
difference being that in that case, there 
was an enquiry though it was defective. 
A defective enquiry in our opinion 
stands on the same footing as no en- 
quiry and in either case the tribunal 
would have jurisdiction to go into the 
facts and the employer would have tc 
satisfy the tribunal that on facts the 
order of dismissal or discharge was 
proper.” 


19. The Court rejected the conten- 
tion that as there was no enguiry in 
this case it was not open to the. re- 
spondent company to justify the dis- 
charge before the Tribunal. It may be 
noted that in the situation as was dis- 
closed in this case there was no ques- 
tion of deciding a preliminary issu? 
and then giving an opportunity to the 
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employer to adduce additional evidence 
justifying the punitive action on merits, 
This Court went into the allegations 
of go-slow tactics resorted to by the 
workmen as canvassed on behalf of the 
employėr and agreed with the finding 
of the Tribunal that the alegations 
were proved and accordingly upheld 
the order of discharge and affirmed the 
Award. ` 


20. In State Bank of India v. R. K. 
Jain, (1972) 1 SCR 755: (1972 Lab IC 
13), in a reference made by the Cen- 
tral Government the Industrial Tribu- 
nal held that the respondent R. K, Jain 
was not afforded a reasonable oppor- 
tunity to produce evidence in his de- 
fence during the enquiry and that the 
management was not justified in termi- 
nating his service on the basis of the 
report of the enquiry officer. This 
Award was questioned in an appeal to 
this Court, inter alia, on the ground 
that even assuming that the domestic 
enquiry conducted by the Bank was in 
any manner vitiated, the Tribunal erred 
in law in not giving an opportunity to 
the management to adduce evidence 
before the Tribunal’ o establish the 
validity of the order of discharge. The 
contention in terms raised was that the 
Tribunal has first to consider whether 
the domestic enquiry on the basis of 
which the order of termination has 
been passed has been conducted proper- 
ly and bona fide by the management 
and if it comes to the conclusion that 
the domestic enquiry is vitiated, it is 
only then that the stage is set for, giv- 
ing an opportunity to the management 
to adduce evidence before the Tribunal 
to support the order of termination. In 
support of this contention reliance was | 
placed on the decision of a Division 
Bench of the Orissa High Court in M/s. 
Hindustan Steel Ltd. v. Their Workmen, 
1970 Lab IC 102. A contrary view taken 
by the Madhya Pradesh High Court in 
Madhya Pradesh State Road Transport 
Corporation v. Industrial Court, Ma- 
dhya Pradesh, 1970 Lab IC 510 was 
also brought to the notice of the Court. 
Attention of the Court was also drawn 
to a decision of a learned single Judge 
of the Delhi High Court in Prem Nath 
Motors Workshop Pvt. Ltd. v. Industrial 
Tribunal, Delhi, (1971) 22 Fac LR 370, 
which accepted the view of the Madhya 
Pradesh High Court. The conflict of de- 
cisions may be noticed first. The Orissa 
High Court was of the opinion that 
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there was no obligation in Low on the 
part of the Labour Court. to indicate 
its mind about the infirmities in the en- 
quiry at any stage before it gave its 
findings and the Award. Contrary view 
expressed .by the’ Madhya Pradesh aad 
Delhi High Courts was that it is a 
healthy: practice that after coming to 
the conclusion that the domestic en- 
quiry was not proper the Industr.al 
Tribunal or Labour Court should give 
an opportunity to the employer to pro- 
duce evidence to satisfy the authority 
that. the action taken by it is justified. 
Thus this. Court in R. K. Jain’s case 
was clearly seized of the conflict of 
opinion and the controversy raised was 
whether there was any obligation in 
law on the Industrial Tribunal or the 
Labour Court, notwithstanding that 10 
such request was made by the empio- 
yer, to call upon the employer ‘to 
adduce additional evidence to sustain 


the charges after a formal preliminary: 


order is recorded that either there was 
no domestic enquiry or the one held 
was defective. Negativing this conten- 
tion this Court held as under (at pages 
26-27 of Lab IC):— 


“It should’ be remembered that when 
order of punishment by way of dismB- 
sal or termination of service is effected 
by the management, the issue that . is 
referred is whether the management 
was justified in discharging and (er: 
nating the service of the workman coa- 
cerned and whether the workman is en- 
titled to any relief, In the present case, 
the actual issue that was referred for 
adjudication to the Industrial Tribunal 
has. already been quoted in the earlier 
part of the judgment. There may e 
cases where an inquiry has been hed 
preceding the order of termination or 
there may have been no inquiry at al 
But the dispute that will be referred 
is not whether the domestic inquiry has 
been conducted properly or not by tke 
management, but the larger questicn 
whether the order of termination, dis- 
missal or the order imposing punish- 
ment on the workman concerned is 
justified. Under those circumstances it 
is the right of the workman to pleed 
all infirmities in the domestic inquiry, 
. if one has been held’ and also to attack 
the order on all grounds available +0 
him in law and on facts. Similarly tke 


tfndnagement has also a right to deferd 


the action taken by it on the ground 
that a proper domestic inquiry has. been. 
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held by it: on the basis of which the 
order impugned has been passed, It is 
also open. to the management to justify 
on facts that the order passed by it was 
proper. But the point to be noted is- 
that the inquiry that is conducted by 
the Tribunal is a composite inquiry re- 
garding the order which is under chal- 
lenge. If the management defends its 
action solely on the basis that the do- 
mestic inquiry held by it is proper 
and valid and if the Tribunal holds 
against the management-on that point, 
the management will fail. On the other 
hand, if the management relies not 
only on the validity of the domestic 
inquiry, but also adduces evidence be- 
fore the Tribunal justifying its action, 
it is open to the Tribunal to accept the 
evidence adduced by the management 
and hold in its favour even if its find- 
ing is against the management regard- 
ing the validity of the domestic inquiry. 
It is essentially a matter for the man- 
agement to decide about the stand that 
it proposes to take before the Tribunal. 
It may be emphasised that it is the 
right of the management to sustain its 
order by adducing also independent 
evidence before the Tribunal, It isa 
right given to the management and it 
is for the management to avail itself 
of the said opportunity. S 


21. The Court . also in terms held 
that by and large this Court -was in 
agreement with the view expressed by 
the Orissa. High Court meaning thereby 
that no such obligation in law is fasten- 
ed op the Labour Court or the Indus- 
trial Tribunal to indicate its mind 
about the infirmities in the enquiry be- 
fore it gave its finding and the Award 
and then calling upon the employer to 
start the next round of leading evi- 
dence in its. attempt to sustain the 
charges alleged against the workman. 


22. If the matter were to rest here, 
the contention of the appellant must 
fail on precedent. But it was urged 
that the point has been re-examined in 
later cases to which we may now turn. 


23. In Delhi Cloth & General Mills 
Co. v. Ludh Budh Singh, (1972) 3 SCR 
29; (1972, Lab IC 573), the appellant 
company questioned the correctness of 
the decision of the Industrial Tribunal 
refusing permission to dismiss the re- 
spondent. as he was held guilty of mis- 
conduct in a domestic enquiry conduct- 
ed by the .appellant. The question of 
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seeking permission. arose because S. 33 
was attracted as an industrial 
between the appellant company and its 
workmen was then pending before the 
Industrial Tribunal. Before the Tribunal 
pronounced its order rejecting the ap- 
plication for permission under S. 33, 
an application was made on the day 
next after the date on which the re- 
spondent filed his written statement 
before the Tribunal requesting in clear 
and unambiguous terms the Tribunal 
that in case the Tribunal held that the 
enquiry conducted by it was defective, 
it should be given an opportunity to 
adduce evidence before the Tribunal to 
justify the action proposed to be taken 
against the respondent. Neither party 
examined any witness before the Tri- 
bunal, The appellant merely produced 
the papers of enquiry.. The Tribunal 
reached the conclusion that the enquiry 
proceedings had not been conducted 
against the respondent in accordance 
with the principles of natural justice 
and. that the findings recorded by the 
enquiry officer were not in accordance 
with the evidence adduced before him. 
In accordance with these findings the 
Tribunal concluded that the appellant 
had not made out a case for permission 
for dismissing the respondent and the 
application was rejected. It may be 
noticed that there was no reference to 
the application made by the appellant 
for adducing additional evidence in the 
order rejecting permission and no order 
appears to have been made on the ap- 
plication whether it was granted or 
rejected. Before this Court the appel- 
lant contended that the Tribunal was 
in error in ‘law in not permitting the 
appellant to adduce evidence before it, 
to justify the action proposed to be 
_ taken against the respondent. After an 
exhaustive review of the decisions 
bearing on the question and affirming 
the ratio in R. K. Jain’s case (1972 Lab 
IC 13) this Court extracted the emerg- 
ing principles from the review of deci- 
sions. Propositions 4, 5 and 6 would be 
relevant for the present discussion. 
They are as under (at pp, 589-590 of 
Lab IC):— 


"LO When a domestic enquiry has 
been held by the management and the 
management relies on the same, it is 
open to the latter to request the Tribu- 
nal to try the validity of the domestic 
enquiry as a preliminary issue and also 
ask for an opportunity to adduce evi- 
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dence before the Tribunal, if the find- 
dispute ing on the preliminary issue is 


against the management. However ela- 
borate and cumbersome the procedure 
may be, under such circumstances, it 
is open to the Tribunal to deal, in the 
first instance, as a preliminary issue 
the validity of the domestic enquiry. If 
its finding on the preliminary issue is 
in favour of the management, then no 
additional evidence need be cited by 
the management, But, if the finding on 
the preliminary issue is against the 
management, the Tribunal will have to 
give the employer an opportunity to 
cite additional evidence and also give a 
similar opportunity to the employee to 
lead evidence contra, as the request to 
adduce evidence had been made by the 
management to the Tribunal during the 
course of the proceedings and before 
the trial has come to an end. When the 
preliminary issue is decided against the 
management and the latter leads evi- 
dence before the Tribunal, the position, 
under such circumstances, will be, that 
the management is deprived of the 
benefit of having the finding of the 
domestic Tribunal being accepted as 
prima facie proof of the alleged mis- 
conduct. On the other hand, the man- 
agement will have to prove, by adduc- 
ing proper evidence, that the workman 
is guilty of misconduct and that the 
action taken by it is proper. It will not 
be just and fair either to the manage- 
ment or to the workmen that the Tri- 
bunal should refuse to take evidence 
and thereby ask the management to 
make a further application, after hold- 
ing a proper enquiry, and deprive the 
workman of the benefit of the Tribu- 
nal itself being satisfied, on evidence 
adduced before it, that he was or was 
not guilty of the alleged misconduct. . 

(5) The management has got a right 
to attempt to sustain its order by ad- 
ducing independent evidence before the 
Tribunal. But the management should 
avail itself of the said opportunity by 
making a suitable request to the Tri- 
bunal before the proceedings are clos- 
ed. If no such opportunity has been 
availed of, or asked for by the manage~ 
ment, before the proceedings are clos- 
ed, the employer can make no griev- 
ance that the Tribunal did not provide 
such an opportunity. The Tribunal will 
have before it only the enquiry pro- 


ceedings and it has to decide whether 
the proceedings have been. held pro 
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perly and the findings recorded therein 
are also proper. 


(6) If the employer relies only m 
the domestic enquiry and does not si- 
multaneously lead additional evidenze 
or ask for an opportunity during the 
pendency of the proceedings to adduze 
such evidence, the duty of the Tribunal 
is only to consider the validity of the 
domestic enquiry as well as the finding 
recorded therein and decide the matter. 
If the Tribunal decides that the dom=- 
stic enquiry has not been held pro- 
perly, it is not its function to invite 
suo motu the employer to adduce evi- 
dence before it to justify the action 
taken by it.” 


24. The point worthy of note is that 
the contention of the appellant that 
there is something like an obligatory 
duty of the Industrial Tribunal to call 
upon the employer to adduce additional 
evidence if it so chooses after record- 
ing a specific finding on the prelimi- 
nary issue whether there was no n- 
quiry or the one held was defectrve 
has been, in terms and demonstrably 
negatived. As a corollary a principle 
was enunciated that such an oppor-u- 
nity should be availed of by the em- 
ployer by making a suitable request to 
the Tribunal before the proceedings are 
closed. If no such opportunity has been 
asked for by the management before 
the proceedings are closed the empio- 
yer can make no grievance that the 
Tribunal did not provide such an ep- 
portunity. The ghost of any obligatory 
duty cast on a quasi-judicial authority, 
viz, Labour Court or Industrial Tri- 
bunal to notify one of the parties to 
the proceedings before it, what it 
should do or what are its rights end 
by what procedure it should prove its 
case, even when the party is a well 
entrenched employer, ably assisted by 
the best available talent in the lezal 
profession, was laid to rest. We would 
presently examine Cooper Engineering 
Ltd. case (1975 Lab IC 1441) GC 
where the employer made. some at- 
tempt to infuse life into that ghost Sut 
that decision rests on the facts of she 
case. In this case the fact that before 


the final order was pronounced by zhe 
Tribunal a written request was made 
on behalf. of the employer for adducing 
. additional evidence to sustain the 
charge on which the Tribunal appears 
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to have passed no order, was held in- 
sufficient by this Court to entertain a 
contention that the employer was deni- 
ed any such opportunity. 


25. Reference was next made to 
Workmen of Firestone Tyre & Rubber 
Co. of India (P.) Ltd, v. Management 
(1973) 3 SCR 587: (1973 Lab IC 851). 
Contention raised therein was that by 
the introduction of S. 11A with its pro- 
viso in the Act the legislature has once 
and for ever put its final seal upon the 
controversy whether the employer who 
hes failed to hold proper, legal and 
valid domestic enquiry before taking 
punitive action, was entitled to adduce 
fresh evidence when the matter is 
brought before the Labour Court or the 
Industrial Tribunal either under S. 10 
or under S. 33 of the Act. The proviso 
to S. 11A provides that the Labour 
Court or the Industrial Tribunal in a 
proceeding under S. 11A shall rely 
only on the materials on record and 
shall not take any fresh evidence in 
relation to the matter. This contention 
was in terms negatived by this Court 
observing that at the time of introduc- 
ing S. 11A in the Act the legislature 
must have been aware of the long line 
of decisions of this Court enunciating 
several principles bearing on the sub- 
ject and therefore it is difficult to ac- 
cept that by a single stroke of pen by 
the expression used in the proviso to 
5. 11A all these principles: were set 
at naught. This Court then exhaustively 
reviewed all the previous decisions 
bearing on the subject and formulated 
the principles emerging therefrom, The 
relevant principles are 4, 6, 7 and 8. 
They read as under: e 


(4) Even if no enquiry has been held 
by an employer or if the enquiry held 
by him is found to be defective, the 
Tribunal in order to satisfy itself about 
the legality and validity of the order, 
has to give an opportunity to the em- 
ployer and employee to adduce evi- 
dence before it. It is open to the em- 
ployer to adduce evidence for the first 
time justifying his action; and 

(5) xx XX XX 

(6) The Tribunal gets jurisdiction to 
consider the evidence ‘placed before it 
for the first time in justification of the 
action taken only, if no enquiry has 
been held or after the enquiry conduct- 
ed by an employer is found to be de- 
fective. 
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(7) It has never been recognised that 
the Tribunal should straightway, with- 
out anything more, direct reinstatement 
of a dismissed or discharged employee, 
once it is found that no domestic en~ 
quiry has been held or the said enquiry 
is found to be defective. l 
' (8) An employer, who wants to avail 


himself of the opportunity of adducing 


evidence for the first time before the 
Tribunal to justify his action, should 
ask for it at the appropriate stage. If 
such an opportunity is asked for, the 
Tribunal has no power to refuse. The 
giving of an opportunity to an emplo~ 
yer to adduce evidence for the first 
time before the Tribunal is in the inte- 
rest of both the management and the 
employee and to enable the Tribunal 
itself to be satisfied about the alleged 
misconduct.” 


26. The noticeable feature of princi- 
ple 8 is that an employer who wants 
to avail himself of the opportunity of 
adducing evidence for the first time be- 
fore the Tribunal to justify his action 
should ask for it at the appropriate 
stage. If any such opportunity has been 
asked for the Tribunal has no power to 
refuse. But it is not for a moment 
suggested that there is some duty or 
obligation as a matter of law cast upon 
the Tribunal to call upon the emplo- 
yer to adduce additional evidence even 
if no such opportunity is sought by the 
employer, At page 610° the Court has 
observed that the stage at which the 
employer has to ask for such an oppor- 


tunity has been pointed out by the 
Court in Delhi Cloth & General Mills 
Co case (1972 Lab IC 573) (SC) and 


the ratio of the decision was affirmed. 
27. In the quest of the principle 
bearing on the subject we come to the 
last decision relying on which the Divi- 
sion Bench of the Calcutta High Court 
in Letters Patent Appeal allowed a 
contention to be raised for the first 
time and remanded the matter back to 
the Industrial Tribunal. It was said 
that the point decided by the Division 
Bench of the Calcutta High Court is no 
more res integra and is concluded by 
the decision in Cooper Engineering Ltd. 
ease (1975 Lab IC 1441) (SC). In that 
case the workman was dismissed by the 
employer and an industrial dispute 
arising out of the termination of ser- 
vice was referred to the Labour Court. 
The Labour Court found that the do- 
mestic enquiry was defective and di- 


A. I. R 


rected reinstatement of the workman, 
In appeal by the employer company it 
was contended that the Labour Court 
failed to give an opportunity ‘to the 
employer to adduce additional evidence 
to sustain the charge after recording a 
finding that the domestic enquiry held 
by the employer was defective. This 
Court referred to proposition Nos. 4, 5 
and 6 in the Delhi Cloth & General 
Mills Co. case (1972 Lab IC 573) (SC) 
and propositions Nos. 4, 6, 7 and 8 in 
the case of Workmen of Firestone Tyre 
& Rubber Co. of India (P.) Ltd. case 
(1973 Lab IC 851) (SC) and posed to it- 
self a question as to what is the appro- 
priate stage, specifically adverted to in 
the Delhi Cloth & Gentral Mills Co. 
case when the Court is now required 
to seriously consider that the opportu- 
nity should be given to the employer 
to adduce evidence. The Court then re- 
corded its opinion as under: 

‘We are, therefore, clearly of opinion 
that when a case of dismissal or dis- 
charge of an employee is referred for 


- industrial adjudication the labour court 


Should first decide as a preliminary 
issue whether the domestic enquiry has 
violated the principles of natural jus- 
tice. When there is no domestic enquiry 
or defective enquiry is admitted by the 
employer, there will be no difficulty, 
But when the matter is in controversy 
between the parties that question must 
be decided as a preliminary issue. On 
that decision being pronounced it wil 
be for the management to decide whe- 
ther it will adduce any evidence before 
the Labour Court. If it chooses not to 
adduce any evidence, it will not be 
thereafter permissible in any proceed- 
ing to raise the issue.” 

28. It was contended that this Court 
has in unambiguous and  incontrover- 
tible terms laid down that there is an 
obligatory duty in law fastened on the 
Labour Court or the Industrial Tribunal 
dealing with a case of punitive termi- 
nation of service either under S. 10 or 
S. 33 of the Act, irrespective of the 
fact whether there is any such request 
to that effect or not, to raise a prelimi- 
nary issue as to whether domestic en- 
quiry alleged to have been held by the 
employer is proper or defective and 
then record a formal finding on it and 
if the finding is in favour of the work- 
man the employer should. be called 
upon which must demonstrate on re- 
cord, without waiting for any such re« 
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quest or demand or pleading from tie 


employer, to adduce further evidence 
to sustain the charge of misconduct if 
it so chooses to do. We are afraid that 
much is being read into the observa- 
tion of this Court which is not eithar 
expressly or by necessary implication 
stated. There is nothing to suggest trat 
in Cooper Engineering Ltd. case (18973 
Lab IC 1441) this Court specifically 
overruled the decision in R. K. Jain’s 
case (1972 Lab IC 13) where the Court 
in terms negatived the contention of the 
employer that there is an obligatory 
duty in law on the Labour Court or 
the Industrial Tribunal to give an op- 
portunity to the employer irrespective 
of the fact whether it is asked for or 
not to adduce additional evidence after 
recording a finding on the preliminary 
issue that either no domestic enquiry 
was held or the one held was defective. 
It would be advantageous to refer to 
an observation of this Court in Delli 
Cloth & General Mills Co. case at pege\ 
53 (of 1972-8 SCR 29): ‘(1972 Lab IC 
573 at p. 588) where after examining 
the ratio of the decision in R. K. Jain’s 
case this Court held that there was no 
question of opportunity to adduce evi- 
dence having been denied by the Tribu- 
nal as the appellant therein had mede 
no such request and that the conten-~ 
tion that the Tribunal should heve 
given an opportunity suo motu to ad- 
duce evidence : was not accepted in 
the circumstances of that case. This ch- 
servation in fact rejects the contention 
that there is any such obligatory duty 
cast by law on the Labour Court or 
the Industrial Tribunal to give such ah 
opportunity to the employer and tren 
leave it to the sweet will of the em- 
ployer ` either to avail it or not. This 
view in R. K, Jain’s case was re-affirm- 
ed in Delhi Cloth & General Mills Zo. 
ease and there is nothing in the deci» 
sion in Cooper Engineering Ltd. case 
that that case overrules the two earlier 
decisions: It was not possible so to do 
because the decision in the Manage- 
ment of Ritz Theatre case (AIR 1863 
SC 295) wherein even though the zp- 
plication for adducing additional evi~ 
dence was given before the ‘Tribunal 


passed its final order, this Court declin- ` 


ed to interfere saying that such a ze- 
quest was made at a very late stege 
and that is the decision of three Judges 
and the decision in Cooper Engineering 
Ltd. case is equally a decision of three 
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Judges. Further, the decision in Cooper 
Engineering Ltd. case- does not propose 


to depart from the ratio of the earlier 


decisions because this Court merely 
posed a question to itself as to what is 
the appropriate stage at which the op- 
portunity. has to be given tothe emplo- 
yer to adduce additional evidence, if it 
so chooses to do. Merely the stage is 
indicated, namely, the stage after deci- 
sion on the preliminary issue about the 
validity of the enquiry. Cooper Engi- 
neering Lid. case is not an authority 
for the proposition in every case com- 
ing before the Labour Court or Indus- 
trial Tribunal under S. 10 or S. 33 of 
the Act complaining about the punitive 
termination of service following a do- 
mestic enquiry that the Court or Tri- 
bunal as a matter. of law must first 
frame a preliminary issue and proceed 
to decide the validity or otherwise of 
the enquiry and then serve a fresh 
notice on the employer by calling upon 
the employer to adduce further evi- 
dence to sustain the charges if it so 
chooses to do. No section of the Act or 
the Rules framed thereunder was read 
to pinpoint such an obligatory duty in 
law upon the Labour Court or the In- 
dustrial Tribunal. No decision was reli- 
ed upon to show that such is the duty 
of the Labour Court or the Industrial 
Tribunal, This Court merely indicated 
the stage where such opportunity 
should be given meaning thereby if and 
when it is sought. This reading of the 
decision in Cooper Engineering Ltd. 
case is consistent with the decision in 
Ritz Theatre case because there as the 
application for permission to adduce ` 
additional evidence was made at a late 
stage the Tribunal rejected it and -this 
Court declined to interfere. Now, if the 
ratio of the Cooper Engineering Lid. 
case is to De read to the effect that in 
every Case as therein indicated it is an 
obligatory duty of the Industrial Tri- 
bunal or the Labour Court to give an 
opportunity after recording the finding 
on the--preliminary issue adverse to the 
employer to adduce additional evidence 
it would run counter to the decision in 


‘Ritz Theatre case. Such je not the ratio 


in Cooper Engineering case. When read 
in the context of the propositions culled 
out in Delhi Cloth & General Mills Co. 
case and the Firestone Tyre & Rubber 
Co. of India (Di Ltd. case (1973 Lab 
IC 851) (SC) the decision in Cooper ` 
Engineering Ltd. case merely indicates 
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the stage at which an opportunity is tc 
be given but it must not be overlooked 
that the opportunity has to be asked 
for. Earlier. clear cut pronouncements 
of the Court in R. K. Jain’s case and 
Delhi Cloth & General Mills Co Gase 
that this right to adduce additiona. 
evidence is a right of the management 
or the employer and it is to be availed 
of by a request at appropriate stage 
and there is no duty in law cast on the 
Industrial Tribunal or the Labour 
Court suo motu to give such an oppor- 
tunity notwithstanding the fact that 
none was ever asked for are not even 
departed from. When we examine the 
matter on principle we would point 
out that a quasi-judicial Tribunal is 
under no such obligation to acquaint 
parties appearing before it about their 


rights more so in an adversary system 
which these quasi-judicial Tribunals 
have adopted. Therefore, it is crystal 


clear that the rights which the emplo- 
yer has in law to adduce additional 
evidence in a proceeding before the 
Labour Court or Industrial Tribunal 
either under S. 10 or S. 33 of the Act 
questioning the. legality of the order 
terminating service must be availed of 
by the employer by making a proper 
request at the time when it files its 
statement of claim or written state- 
ment or makes an application seeking 
either permission to take a certain ac- 
tion or seeking approval of the action 
taken by it. If such a request is made 
in the statement of claim, application 
or written statement, the Labour Court 
or the Industrial Tribunal must give 
such an opportunity. If the request is 
made before the proceedings are con- 
cluded the Labour Court or the Indus- 
trial Tribunal should ordinarily grant 
the opportunity -to adduce evidence. 
But if no such request is made at any 
stage of the proceedings, there is no 
duty in law on the Labour Court or the 
Industrial Tribunal to give such an op- 
portunity and if there is no such obli- 
gatory duty in law failure to give any 
such opportunity cannot and would not 
vitiate the proceedings. 


29. Having examined the matter on 
precedent it would be worthwhile to 
examine the matter on principle. The 
Labour Court or Industrial Tribunal to 
which either a reference under S. 10 or 
an application under S. 33 for permis- 
sion to take an intended action or ap- 


ALR. 


proval of an action already taken is 


made, would be exercising quasi-judicial 
powers, which would imply that a cer- 
tain content of the judicial power of 
the State is vested in it and it is called 
upon- to exercise it (see Bharat Bank 
Ltd. v. Employees of Bharat Bank 
Ltd., 1950 SCR 459: (AIR 1950 SC 188)). 
A quasi-judicial decision presupposes 
an existing dispute between two or 
more parties and involves presentation 
of their case by the parties to the dis- 
pute and if the dispute between them 
is on a question of fact, the ascertain- 
ment of the fact by means of evidence 


adduced by the parties to the dispute 
and often with the assistance of argu- 
ments by or on behalf of the parties 


on the evidence (see Cooper v. Wilson) 
(1937) 2 KB 309. Parties are arrayed 
before these quasi-judicial Tribunals 
either upon a reference under S. 10 or 
S. 33. There is thus a lis between the 
parties. There would be assertion and 
denial of facts on either side. With the 
permission of the Tribunal and consent 
of the opposite side, parties are entitled 
to appear through legal practitioners 
before these quasi-judicial Tribunals. 
The system adopted by these Tribunals 
is an adversary system, a word as un- 
derstood in contra-distinction to ingui- 
sitorial system. This also becomes clear 
from Rule 10B (1) of the Industrial 
Disputes (Central) Rules, 1957, which: 
provides that when a reference is made 
to the Labour Court or Industrial Tri- 
bunal, within two weeks of the date of 
receipt of the order of reference the 
parties representing workmen and the 
employer involved in the dispute shall 


file with the Labour Court or the In- 
dustrial Tribunal a statement of de- 
mands relying only upon issues .which 


are included in the order of reference 
and shall also forward a copy of such 
statement to each one of the opposite 
parties involved in the dispute. Sub- 
rule (2) provides that within two weeks 
of receipt of the statement referred to 
in sub-rule (1) the opposite party shall 
file its rejoinder with the Labour Court 
or the Industrial Tribunal as the case 
may be and simultaneously forward a 
copy thereof to the other party. Sub- 
rule (4) provides that the hearing of 
the dispute shall ordinarily be continu- 
ed from day-to-day and arguments 
shall follow immediately after the clos- 
ing of the evidence. Sub-rule (6) casts 
‘a duty on the Labour Court or the In- 
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dustrial. Tribunal, as the case may be, 
to make a memorandum of the sub- 
stance of the proceedings of what the 
witnesses depose and such memorafi- 
dum shall be written and signed by 
the Presiding Officer. 


30. Rule 15 confers power to admit 
or call for evidence. Rule 16 enables 
the Labour Court or Industrial Tribu- 
nal to administer oath. Rule 60 pre- 
scribes the form. of application to be 
made under S. 33. The application has 
to be in form J or K, as the case may 


be, and has to be on verification. The 
cause-title in the prescribed form re- 
quires that the applicant and the op- 


posite party should be specifically de- 
scribed in the application. These forms 
are more or less analogous to a plaint 
in a suit and the reply to be filed 
would take more or less the form of a 
written statement. Where the parties 
are at variance for facility of disposal, 
issues will have.to be framed. It is open 
to it to frame an issue and dispose it 
ef as a preliminary issue as held in 
M/s. Dalmia Dadri Cement Ltd. v. Its 
Workmen 1970 Lab IC , 350 (Punj). 
Parties have to lead evidence. S. 11C 
confers power of a civil court under 
the Code of Civil Procedure on the 
Labour Court or Industrial Tribunal in 
respect of matters therein specified. 
The Labour Court or Tribunal would 
then proceed to decide the lis between 
the parties. It has to decide the lis on 
-the evidence adduced before it. While 
it may not be hidebound by the rules 
prescribed in the Evidence Act it is 
nonetheless a quasi-judicial Tribunal 
proceeding to adjudicate upon a lis be- 
tween the parties arrayed before it and 
must decide the matter on the evidence 
produced by the parties before it. It 
would not be open to it to decide the 
lis on any extraneous considerations. 
Justice, equity and good conscience will 
inform its adjudication. Therefore, the 
Labour Court or the Industrial Tribu- 
nal has all the trappings of a Court. 


31. If such be the duties and func- 
tions of the Industrial Tribunal or the 
Labour Court, any party appearing be- 
fore it must make a claim or demur 
the claim of the other side and when 
there is a burden upon it to prove or 
establish the fact so as to invite a de- 
cision in its favour, it has to lead evi- 
dence. The quasi-judicial tribunal is 
not required to advise the party either 
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about its rights or what it shculd do 
or omit to do Obligation to lead evi- 
dence to establish an allegation made 
by a party is on the party making the 
allegation. The test would 5e who 
would fail if no evidence is led. It must 


seek an opportunity to lead evidence 
and lead evidence. A contenfion to 
substantiate which evidence is neces- 


sary has to be pleaded. If there is no 
pleading raising a contention there is 
no question of substantiating such a 
non-existing contention by evidence. It 
is well settled that allegation which is 
not pleaded, even if there is evidence 
in support of it, cannot be examined 
because the other side has no- notice of 
it and if entertained it would tanta- 
mount to granting an unfair adwantage 
to the first mentioned party. We are 


‘not unmindful of the fact that plead- 


ings before such bodies have net to be 
read strictly, but it is equally true that 
the pleadings must be such as lo give 
sufficient notice to the other party of 
the case it is called upon to mest. This 
view expressed in Tin Printers (Pvt.) 
Ltd. v. Industrial Tribunal (1367) 2 
Lab LJ 677 at p. 680 (Punj), commends 
to us. The rules of fair play Jemand 
that where a party seeks to establish 


-a contention which if proved would be 


sufficient to deny relief to the opposite 
side, such a contention has to be speci- 
fically pleaded and then provec. But 
if there is no pleading there is nə ques- 
tion of proving something whick is not 
pleaded. This is very elementary. 

32. Can it for a moment be suggest- 
ed that this elementary principe does 
not inform industrial adjudication? The 
answer must be an emphatic ‘no’, 

33. The employer terminates the: ser- 
vice of a workman. That termination 
raises an industrial dispute either by 
way of an application under Section 33 
of the Act by the employer or by way 
of a reference by the appropriat2 Gov- 
ernment under Section 10. If an ap- 
plication is made by the employer as 
it is required to be made in the pre- 
scribed form all facts are required to, 
be pleaded. If a relief is asked for in 
the alternative that has to be pleaded. 
In an application under Section 33 the 
employer has to plead that a domestic 
enquiry has been held and it is legal 
and valid. In the alternative it must 
plead. that if the Labour Cotrt or 
Industrial Tribunal comes to thə. con- 
elusion that either there was no en- 
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quiry or the one 

the employer would 
to substantiate the charges of miscon~ 
duct alleged against the workman. Now, 
if no such pleading is put forth either 
at the initial stage or during the pend- 
ency of the proceedings there arises no 
question of a sort of advisory role of 
the Labour Court or the Industrial Tri- 
bunal, unintended by the Act to ad- 
vise the employer, a party much bet- 
ter off than the workman, to inform it 
about its rights, namely, the right to 
lead additional evidence and then give 
an opportunity which was never sought. 
This. runs counter to the grain of indus- 
trial jurisprudence, Undoubtedly. if 
such a pleading is raised and an oppor- 
tunity is sought, it is to be given but 
if there is no such pleading either in 
the original application or in the state- 
ment of claim or written statement or 
by way of an application during the 
pendency of the proceedings there is 
no duty cast by law or by the rules of 
justice, reason and fair play that a 
quasi-judical Tribunal - like the Indus- 
trial Tribunal or the Labour Court 
should: adopt an advisory role by in- 
forming the employer of its rights, 
namely, the right to adduce additional 


held was defective, 


evidence to substantiate the charges 
when it failed to. make good ` the 
domestic enquiry and ‘then to. give 


an opportunity to it ‘to 
tional evidence. This, apart from ‘be- 
ing unfair to the workman, is against 
the principles or rules governing the 
procedure to be adopted by quasi-judi- 
cial Tribunal, against the grain of ad- 
versary system and against the prin- 
ciples governing decision of a lis be- 
tween the parties arrayed before a 
quasi-judicial Tribunal. 


adduce addi- 


34. Having given our most anxious 
consideration to the question raised be- 
fore us, and minutely examining the 
decision in Cooper Engineering Lid. 
case (1975 LabIC 1441) (SC) to ascertain 
the ratio as well as the question raised 
both on precedent and on principle, it 
isundeniable that there isno duty cast 
on the Industrial Tribunal or the Lab- 
our Court while adjudicating upon a 
penal termination of service of a work- 
man either under Section 10 or under 
Section 33 to call upon the employer 
to adduce additional evidence to sub- 
stantiate the charge of misconduct by 
giving some specific opportunity after 
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decision on the preliminary issue whe- 
ther the domestic enquiry was at all held, 
or if held, was defective, in favour of 
the workman. Cooper Engineering Ltd. 
case merely specifies the stage at which 
such opportunity is to be given, if 
sought. It is both the right and obliga- 
tion of the employer, if it so chooses, 
to adduce additional evidence to sub- 
stantiate the charges of misconduct. It 
is for the employer to avail of such 
opportunity by a specific pleading or 
by specific request, If such an oppor- 
tunity is sought in the course of the 
proceeding the Industrial Tribunal or 
the Labour Court, as the case may be, 
should grant the opportunity to lead 
additional evidence to substantiate the 
charges. But if no such opportunity is 
sought nor there is any pleading to 
that effect no duty is cast on the Lab- 
our Court or the Industrial Tribunal 
suo motu to call upon the employer to 
adduce additional evidence to substan- 
tiate the charges. 


35. Viewed from this angle, in the 
present case there was neither a plead- 
ing in which any such claim ‘for ad- 
ducing additional evidence was made, 
nor any request was made before the 
Industrial Tribunal till the proceedings 


‘were adjourned for. making the Award 


and: till the -Award. was made The 
case squarely falls within. the ratio of 


Delhi Cloth & General Mills Co. case 
(1973 Lab IC 851) (SC). Therefore, the 
Division Bench of the Calcutta High 


Court was clearly in error in granting 


such a non-sought opportunity at the 
stage of the Letters Patent Appeal. 
36. Accordingly, this appeal is al- 


lowed and the judgment of the Calcutta 
High Court in Letters Patent Appeal 
No. 80/74 is set aside and the Award 
of the Industrial Tribunal is restored 
with costs quantified at Rs, 2,000/-. 


Appeal allowed. 
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(A) Limitation Act (36 of 1963), Sec- 
tion 5 — Condonation of delay — Auto- 
mobile accident — Insurance Company 
— Appel against’ Tribunal’s award — 
Mistake of counsel in calculating period 
of limitation — Can be a" sufficient 
cause — Condonation cannot be refus- 
ed on ground that the manager of 
company is not an illiterate or so igno- 
rant person who could not calculate 
period of limitation and that such ap- 
peals are filed by such companies daily. 
(1977) 79 Punj LR 681, Reversed; AIR 
1971 Ker 211, Approved. (Paras 6, 7) 


(B) Constitution of India, Art. 136 — 
Special leave — Absence of manifest 
injustice or gross misappreciation or 
perversity in factual findings — On 
_merits also no ground shown for inter- 


vention — Special leave petition dis- 
missed. (Para 8) 
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dents. l 


ORDER:— An explosive escal ation of 


automobile accidents, accounting for more . 


deaths than the most. deadly diseases, 
has become a lethal. phenomenon 
on Indian Roads everywhere. The jural 
impact of this tragic development on 
our legislatures, courts. and law enforc- 
ing agencies is insufficient, with the 
result that the poor, who are, by and 
large, the casualty in most of these 
cases, suffer loss of life or limb and 
‘are deprived of expeditious legal reme- 
dies in the shape of reasonably quanti- 
fied compensation promptly paid and 
this, even after compulsory , motor insu- 
rance and nationalisation of insurance 
business. . The facts of these special 
leave petitions which -we dismiss by this 
order, raise two serious issues which 
constrain us to make a speaking order. 
The first deals with legal rights, 
literacy in the case of automobile acci- 
dents and the processual] modalities 
which secure redressal of grievances. 
The. second relates.to the consequences 
of negligence of counsel which misleads 
a litigant into delayed pursuit of his 
remedy. . 


2. Medieval- roads with treacherous 
dangers and total disrepair, explosive 
increase of heavy vehicles . often 
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terribly overloaded and without cau- 
tionary signals, reckless drivers . crazy 
with speed and tipsy with spirituous 
potions, non-enforcement: of traffic re- 
gulations designed for -safety but offer- 
ing opportunities for systematised cor- 
ruption and little else and, as a cumu-. 
lative effect, mounting highway acci- 
dents demand a new dimension to the 
law of torts through no fault liability 
and processual celerity and simplicity 
in compensation claims cases. Social 
justice, the command of the Constitu- 
tion is being violated by the State it- 
self by neglecting road repairs, ignor- 
ing deadly overloads and contesting 
liability after nationalising the bulk of 
bus transport and the whole of general 
insurance business. The jurisprudence 
of compensation for motor accidents 
must develop .in the direction of no- 
fault liability and the determination of 
the quantum must be liberal, not 
niggardly since the law values life and 
limb in free country in generous scales. 
In the present case, a doctor and his 
brother riding a motor cycle were hit, 
by a jeep driver and both were killed. 
The fatal event occurred in November 
1971 but the Motor Accident Claims 
Tribunal delivered judgment five years 
later awarding sums. of Rs. 80,000/- and 
Rs. 73,500/- to the two sets of claim- 
ants. i 


3. The delay, of five years in such 
cases is a terrible commentary on the 
judicial process. If only no-fault liabi- 
lity, automatic reporting by the police 
who investigate the accident in a statu- 
tory pro forma signed by the claimants 
and forward to the tribunal as in Tamil 
Nadu and decentralised empowerment 
of such tribunals in. every district 
coupled with informal procedures. and 


liberation from court-fees and the 
sophisticated rules of evidence and 
burden of _ proof were introduced — 


easy and inexpensive if the State has 
the will to help the poor who mostly 
die in such accidents — law’s delaysin 
this compassionate jurisdiction can’ be 
banished. Social justice in action isthe 
measure of. the State’s constitutional 
sensitivity.. Anyway, we have made 
these . observations hopefully to help 
focus the attention of the Union and 
the States, 


4. The nationalised insurance com- 
pany appealed to the High Court 
against the- award. We have no doubt 
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that the finding on both the culpability 
and the quantum as rendered by the 
trial court are correct. But the High 
Court dismissed the appeal on the 
ground of delay, dismissing the ap- 
plication of the petitioner for condona- 
tion under Section 5 of the Limitation 
Act. 


5. The Accident Claims 
pronounced its award on September, 
15, 1976, after making the necessary 
computations and deductions. The ap- 
peal had to be filed on or before Janu- 
ary 19, 1977 but was actually filed 30 
days later. Counsel for the petitioner 
is stated to have made the mistake in 
the calculation of the period of limita- 
tion. He had intimated the parties ac- 
cordingly with the result that the 
petitioner was misled into instituting 
the anpeal late. The High Court took 
the view that the lawyer’s ignorance 
about the law was no ground for con- 
donation of delay. Reliance was plac- 
ed on some decisions of the Punjab 
High Court and there was reference 
also to a ruling. of the Supreme Court 
in AIR 1972 SC 749. The conclusion 
was couched in these words: 


“The Assistant Divisional Manager of 


the Company-appellant is. not an 
illiterate or so ignorant person who 
could not calculate the period of 


limitation. Such like appeals are filed 
by such companies daily. The facts of 
this case clearly, show, as observed 
earlier, that the mistake is not bona 
fide and the appellant has failed to 
show sufficient cause to condone the 
delay.” 


6. We are not able to agree with 
this reasoning. A company relies on its 
Legal Adviser and the Manager’s ex- 
pertise is in company management and 
not in law. There is no particular 
reason why when a company or other 
person retains a lawyer to advise it or 
him on legal affairs reliance should not 
be placed on such 
if there is gross delay too patent even 
for layman or if there is incomprehen-~ 
sible indifference the -shield of legal 
opinion may still be vulnerable. The 
correct legal position has been explain- 
ed with reference to the Supreme Court 
decision in a judgment of one of us in 
AIR 1971 Ker 211 (at p. 215): 


“The law is settled that mistake of 
Counsel may in certain circumstances 


Tribunal . 


counsel. Of course,- 
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be taken. into account in condoning 
delay although there is no general 
proposition that mistake of counsel by 
itself is always a sufficient ground. It 
is always a question whether the 
mistake was bona fide or as merely a 
device to cover an ulterior purpose 
such as laches on the part of the 
litigant or an attempt to save limita- 
tion in an underhand way. The High 
Court unfortunately never considered 
the matter from this angle. If it had, it 
would have seen quite clearly that 
there was no attempt to avoid the 
Limitation Act but rather to follow it 
albeit on a wrong reading of the situa~ 
tion.” ) 

“The High Court took the view that 
Mr. Raizada being an Advocate of 34 
years’ standing could not possibly - 
make the mistake in view of the clear 
provisions on the subject of appeals 
existing under Section 39 (1) of the 
Punjab Courts Act and therefore, his 
advice to file the appeal before the 
District Court would not come to the 
rescue of the appellant under Sec. 5 
of the Limitation Act. The Supreme 
Court upset this approach.” 


“I am of the view that legal advice 
given by the members of the legal 
profession may sometimes be wrong 
even as pronouncement on questions of 
law by courts are sometimes wrong. 
An amount of latitude is expected in 
such cases for, to err ishuman and lay- 
men, as litigants are, may legitimately 
lean on expert counsel in legal as in 
other departments, without probing the 
professional competence of the advice. 
The court must of course, see whether, 
in such ‘cases’ there is any taint of 
mala fides or element of recklessness 
or ruse. If neither is present, legal ad- 
vice honestly sought and actually 
given, must be treated as sufficient 
cause when an application under Sec- 
tion 5 of the Limitation Act is being 


considered. The State has not acted 
improperly in relying on its legal 
advisers.” ; 


7. We have clarified the legal posi- 
tion regarding the propriety and 
reasonableness of companies and other 
persons relying upon legal opinion in 
the matter of computation of limitation 
since it is a problem which may arise 
frequently. If Legal Adviser’s. opinions 
are to be subjected by company 
managers to further legal scrutiny of 
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their own, an impossible situation: ma7 
arise. Indeed Government, a large lite 
gant in this country, may find itself in 
difficulty. That is the reason why w2 
have chosen to explain at this Lengt? 
the application of Section § vis-a-vB 
counsel’s mistake. 


8. This does not automatically 
secure a visa for the petitioner into this 
Court under Article 136. There must 
be manifest injustice or gross misap~ 
preciation or perversity in factuel 
findings. We have examined the merits 
of the matter to the extent available 
on the record and have heard counsel 
for the petitioner. He has hardly cor 
vinced us that the merits of the cas 
eall for any intervention at all. In this 
view we are constrained to dismiss the 
Special Leave Petitions now that we 
have expressed ourselves on both tha 
points dealt with above. 

Petitions dismissed, 
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(From: AIR 1969 Cal 565) 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
_ ShriShri Tarakeshwar Sio Thakur Jiu, 
Appellant v. Bar Dass Dey and Co. and 
others, Respondents. 


Civil Appeal No. 2218 of 1968, 
D/- 6-2-1979. : 

(A) West Bengal Estates Acquisition 
Act (1 of 1954), Section 28 — Expres- 


sion “land comprised in or appertained 
to a mine” —— Land with large deposits 
of sand — Excavation and removal af 
sand at the date of vesting is covered 
~~ Expression “Being directly worked 
by him” — Mine worked through lessee 
or licensee, who has been granted 
right to work the mine and take away 
mineral, by Mmtermediary — Case nct 
taken in by that expression. AIR 198 
Cal 565, Affirmed. (Paras 15 & 16) 


(B) Mines and Minerals (Regulation 
and Development) Act (67 of 1957), Sec- 
tion 3 (c) — T. P. Act (1882), Sec- 
tions 105, 3 and 108 — General Clauses 
Act (1897), Section 3 (26) — Easements 
Act (1882), Section 52 — West Bengal 
Estates Acquisition Act (1 of 1954, 
Section 6 (1) (i) — Mining lease — 
Document whether a lease or licenc2 
-— Substance and not form of transac- 
tion to be regarded — Immoveable pro- 
perty — Meaning — Definition in Sec- 
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tion 3 (26), General Clauses Act (1897) 
applies — Expression comprehends all 
that would be real property according 
to English law and possibly mcre — 
Benefit arising out of land is immove- 
able property — Right to enjoy im- 
moveable property -- Meanirg — 
Right to carry on mining operations is 
right to enjoy immovable property — 
Agreement to extract sand from land 
with no right, title and interest in 
land — Agreement held Mining Lease 
and not licence. (1873) 2 SC & Div 
273, Dissent. from. 

(Paras 22, 29, 34, 35 & 39) 
Cases Referred : Chronological Paras 
AIR 1976 SC 1393 14 
AIR 1943 PC 153 : 70 Ind App 180 38 


AIR 1940 Pat 633 : ILR 20 Pat 13 
(SB) 38 
AIR 1932 Cal 775 ILR 5E Cal 
1314 29, 30 


AIR 1931 PC 186 : 58 Ind App 29 `36 
AIR 1931 PC 299 : ILR 59 Cal 639 37 
AIR 1917 PC 163 : 44 Ind App 246 


25, 28 
(1902) 2 Ch 46 : 8 LT 4510, In re 
Aldam’s Settled Estate 27 
(1873) 1 Ind App 34 (PC) 34 


(1873) 2 SC & Div 273 (H. L.), Gowan 


v. Christie 25. 21; ‘ot 
M/s. D. N. Mukherjee and N.R. 
Chaudhary, Advocates, for Appellant; 


Mr. Purashottam Chatterjee, Sr. Advo- 
cate and Mr. P. K. Chatterjee, Sr. 
Advocate (Mr. Rathin Das Advocate 
with them), for Respondents. 


SARKARIA, J.— This 
special leave is directed 
judgment, dated March 14, 
the High Court at Calcutta. 


2. The appellant had the interest of 
a Darpatnidar in the land in suit, 
measuring 9 acres (27 bighas). The 
plaintiff by a lease-deed (Ex. A) dated 
July 10, 1941, granted to the defendant 
respondents a lease of this land “or the 
purpose of raising and taking sand 
out of the land for a period of 9 
years ending on July 13, 1949. In this 
lease deed, the property was described 
to be Patni Mahal. Under the terms of 
this lease, the lessee had an opt on of 
renewal for another 9 years. Subsequ- 
ently on April 27, 1950, appellant made 
a similar grant (Ex. I) for anofher 9 
years expiring on April 13, 1953, but 
this grant was called a “licence” 


3. The respondents did not pay the 
licence fee for the. period from 1362 


appel by 
against a 
1959, of 
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(14-4-1955) to 1365 B. S. The plaintiffs 
thereupon issued notice, dated March 
31, 1966, terminating the licence and 
then filed Suit No. 37 of- 1960 for 
ejectment of the respondent in the 
Court of the Munsif, Second Court, 
Chandernagore. 

4. The suit was 
defendant-respondents, 


‘resisted by the 
inter alia, on 


the ground that the land had vested 
in the State under the West Bengal 
Estate Acquisition Act, 1954 (herein- 


after referred to as the Acquisition 
Act); that they were tenants, and not 
licensees, under the plaintiff and after 
the date of vesting with effect from 
April 14, 1955, became direct tenants 
under the State in respect of suit land 
and were paying rent to the State. 

5. The trial Court dismissed 
suit holding: 

(i) that the defendants were not 
licensees, but were tenants; and (ii) 
that the plaintiff was not in khas 
possession on the date of the vesting 
(April 14, 1955), so he could not retain 
the land under Section 6 (1) (i) of tha 
Act. In the result, the suit was 
dismissed. 


tha 


6. The first spent Court revers- 
ed the decision of the trial Court and 
decreed the suit with the finding that 
the grant being a licence, the plaintiff 
intermediary was entitled to retain-tha 
holding under. Section 6 (1) DI of the 
Act. 


T. Allowing the Second Appeal by 
the defendants, the High Court held: 

(a) that if the lease (Ex. A), being a 
lease for 9 years, was void under Sec- 
tion 107 of the Transfer of Property 
Act, it would still operate as a leasa 
from month to month; 

(b) it was not a license: and 

(c) Section 29. of the Act applied and, 
as the plaintiff was not directly work- 
ing the mine in the land, he could nct 
retain it. 

8. Aggrieved, the plaintiff has come 
in appeal by special leave ‘to this 
Court. | 

9. The principal question that falls 
to be determined is: Whether Sec. 6 
or Section 28 of the Acquisition Act 
governs the case? The High Court has 
held that it is Section 28, and not. Sec- 
tion 6, which is applicable while the 
appellant contends that Section 6 is 
applicable by virtue of _ which be is 
entitled’ to retain the holding. E 


A. 1. R, 


10. Section 6, so far as relevant for 
our purpose, is in these terms: 

“6, Rights of intermediary to retain 
certain kinds.— 

(1) Notwithstanding anything con- 
tained. in Sections 4. and 5, an inter- 
mediary shall, except in the cases 
mentioned in the - proviso to sub-sec- 
tion (2) but subject to the other provi- 
sions of that sub-section, be entitled 
to retain with effect from the date of 


(i) Where the intermediary is ....... 
an. institution. established ` exclusively 
for a religious or a charitable purpose, 
or both, or is a person holding under-a 
trust or an endowment or other legal 
obligation exclusively for a purpose 
which is charitable or religious or both 
— land held in khas by such............ 
institution or person, not being a 
tenant, by leave or licence of such... 
institution or person.” 

11. The contention of the learned 
counsel for the appellant is that since 


the suit land was held by the ap- 
pellant-intermediary in khas for areli- 
gious purpose through a licensee — the 


defendant being a licensee, and not a 
tenant — he would be entitled to retain 
and hold this land from the date of 
vesting by virtue of clause (i) of subs 
section (1) of Section 6. 


12, The other relevant provisions 

are in Chapter IV of the Acquisition 
Act. They are as follows: 
' “Section 27. Provisions of Chapter IV 
to override other provisions of the 
Act.— The provisions of this Chapter 
shall have effect notwithstanding any- 
thing to the contrary elsewhere in this 
Act.” 


“Sec. 28. Right: of intermediaries 
directly working mines.— So much of 
the land in a notified area held by an 
intermediary > immediately before the 
date of vesting (including  sub-soil 
rights therein, but excluding rights in 
hats and bazars not in the khas posses- 
sion of theintermediary and land com- 
prising forests, if any) as was compris- 
ed in or as appertained to any mine 
which was being directly worked by 
him immediately before such date shall 
with effect from such date be deemed 
fo have been. leased by the State Gov- 
ernment to _intermediary, 
The terms and conditions of such lease 
shall be as agreed upon between him 
and the State Government, or in des 
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fault of agreement as may be settled 
by the Mines Tribunal: 


Provided that all such terms ‘ard 
conditions shall be consistent with tke 


provisions of any Central Act for Ire 


time being in force 
grant of mining leases.” 

Section 2 (j) of the Mines Act, 1952, 
defines: ‘Mine’ to mean “any excave~ 
tion where any operation for the put- 


relating to tke 


pose of searching for or obtaining mine- 


rals has been or is being carried on arc 
includes,...... s.~ all open cast work- 
Ings... bee 

“Minor Minerals” as defined in cl. (=) 
of Section 3 of the Mines ard 
Minerals (Regulation and Develo- 
ment) Act (No. 67 of 1957) incluce 
“ordinary sand”, Clause (c) af 
the same Section defines “mining lease’ 
as a “lease granted for the purpose cf 
undertaking mining operations, and ir- 
cludes a sub-lease granted for such 
purpose.” Clause (d) of the same Sec- 
tion defines “mining operations” ` o 
mean “any operations undertaken fcr 
the purpose of winning any minerals” 


13. Before the High Court, it wes 
common ground between the parties 
that the land in dispute has a sub-sc] 
deposit of sand and the rights granted 
to the respondent, under the documert 
(Ex. I) styled as a ‘licence’, were "wi 
raise’ and ‘take’ away that deposit cf 
sand. Before us, an attempt was mac 
to deviate from that stand by contenc- 
ing that the deposits of sand are on (a 
surface in the shape of sand dunes and 
for removing the same no excavation 
or mining operations are necessary. 


14, The contention must be repellec 
The definitions of “mining operations” 
and “mine”, noticed above, are very 
wide. The expression “winning of 
mineral” in the definition of “mining 
operations” is spacious enough to corr 
prehend every activity by which (e 
mineral is extracted or obtained from 
the earth irrespective of whether suc 
activity is carried out on the surfac 
or in the bowels of the earth. As point 
ed out by this Court in B. Dass v, 
State of Uttar Pradesh (AIR 1976 S2 
1393), it is wrong to assume that mines 
and minerals must always be sub-sol 
and that there can be no minerals oi 
the surface of the. earth. 


15. It is truethat in the definition cf 
‘mine’ the term “excavation”, in tła 
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ordinary dictionary sense, means “hole”, 
“hollow” or “cavity. made by digging 
out”. But the word “any” prefixed to 
“excavation” in the context of the 
phrase “for the . purpose of searching 
for or obtaining mineral” gives it a 
much more extensive connotation, so 
that every “excavation”, be it in the 
shape of an open-cast cavity or a 
subterranean tunnelling,: will fall with- 
in the definition of ‘mine’. Similarly, 
it is not a requirement of the defini- 
tion of ‘mining operation’ that the acti- 
vity for winning the mineral must 
necessarily be an underground activity. 
The essence of ‘mining operations’ is 
thet it must be an activity for winning 
a mineral, whether on the surface or 
beneath the surface of earth. Thus 
considered, the land in dispute 
having large deposits of sand, 
which is a minor mineral and was ad- 
mittedly being excavated and removed 
by the defendant, was at the date of 
vesting “comprised in or appertained to 
a mine” within the meaning of S. 28. 


16. Having seen that the land in dis- 
pute is a ‘mine’ in which ‘mining opera- 
tions’ were being carried on, the fur- 
ther question to be considered is, whe- 
ther this. mine was “being” directly 
worked” by the appellant-intermediary? 
The word “directly”, according to Web- 
sters New World Dictionary, means “in 
a direct way, without, a person or thing 
coming between”; “immediately as 
directly responsible’. The use of the ex- 
pression “directly” in the context of the 
word “worked”, followed by the words 
“by him” unmistakably shows that the 
legislative intent was to allow only 
those intermediaries to retain land 
comprised in or appertaining to a mine 
as lessees under the State, who imme- 
diately before the date of vesting, were 
working the mine under their imme- 
diate control, management and supervi- 
sion. Thus construed, the phrase “being 
directly worked by him” in the Sec- 
tion will not take in a case where the 
mine was being worked through a 
lessee or licensee to whom the right to ` 
conduct mining operations and to take 
away the mineral had been granted by 
the intermediary in consideration of 
receiving a periodic rent, royalty or a 
like amount. 


17. It was contended by the learned 
counsel for the appellant, that this 
interpretation of the phrase “directly 
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worked by him”, is inapplicable to an 
intermediary who is an idol because an 
idol, albeit a juristic person, has per- 
force to work the mine through a 
lessee or licensee. 


18. The argument is ingenious but 
untenable. The idol held the suit land 
comprised in the mine as an intermedi- 
ary, only in the juristic sense, but, in 
fact, he was exercising his rights in 
the suit land, through his human re- 
presentative, the shebait, Mohanta 
Srimat Dandi Swami. The Shebait 
could in that representative capacity, 
directly work the mine himself. But, 
instead of doing so, he, on April 27, 
1950, granted the right of carrying on 
mining operations in the land and tak- 
ing away the mineral, on payment of 
an annual sum for a period of 9 years 
to the respondents. Thus, irrespective 
of whether this transaction or grant 
dated April 27, 1950, was a lease or a 
license, the fact remains that imme- 
diately before the date of vesting the 


mine in the suit land, was not be- 
ing “directly worked” by the inter- 
mediary within the contemplation of 
Section 28. 


19. The provisions of Section 6 (1) 
(i) of the Acquisition Act, extracted 
earlier, give to an intermediary a right 
to retain land held by him in khas for 
the purposes mentioned therein, through 
a licensee. Section 28, as construed by 
us, denies the right to retain the lana 
comprised in a mine or appertaining tc 
a mine, if, at the material date, it was 
not being directly worked by the inter- 
mediary but through a licensee, or 
other agency to whom the right tc 
conduct mining operations had been 
granted by the intermediary. In that 
respect, the provisions of Section 2& 
(in Chapter IV) are contrary to those 
of Section 6 (1) (i). In this situation. 
according to the legislative mandate in 
Section 27, the provisions of Sec- 
tion 6 (1) (i) must yield to those in 
Section 28. 


20. Assuming arguendo, that the 
plaintiff was at the material time, hold- 
ing the land in khas through a licencee 
and fulfilled all other conditions whick 
entitled him to retain under Sec. 6 (1) 
(i), then also, this case being in 
conflict with Section 28, the latter 
Section would prevail over the for- 
mer. i 


A.I R. 


21. In this view of the matter, ıt ìs 
not, strictly speaking, necessary to re- 
solve the controversy as to whether 
the transaction (Ex. J) dated April 27, 
1950, was a lease or license. But, as in 
the Courts below, and here also, a 
good deal of argument was addressed 
on this point, we propose to go into 
the same. 

22. It is well settled that in ascertain- 
ing the real character of a document, 
regard must be had to the substance, 
of the transaction and not merely the 
words or the form in which it is dress- 
ed. The agreement (Ex. I), which is 
named, as a license, is to be construed 
in the light of this cardinal canon. 

23. The Agreement (Ex. I) is not a 
very lengthy document. The material 
part of this document may be extract- 
ed as below: 

This deed of Agreement 
to the effect following: — 
the First Party, have 
been carrying on the business of sand 
near Haripal Station. Sand was neces- 
sary for carrying on the said business 
and the sand - lying inside the 
land described in the schedule below 
should be taken out and proposal hav- 
ing been made to the second parties 
for the purpose of business, the second 
parties agreed to take settlement to 
the effect that we can take out the 
sands of the said lands and become 
bound by the agreement on the follow- 
ing terms and conditions of taking out 


the sand from the said land only. 
Terms and conditions:— 


1. The sand which is in the said land 
belongs to the own share of the First 
Party and should be taken out within 
the month of Chaitra from 1357 to 1365. 

2. Save and except the raising of 
the said sand there will be no right, 


title and interest in the land with the 
First Party. No right, title and interest 
will accrue to the First Party in respect 
of the land. 

3. The First Party for the purpose of 
raising sand, will pay Rs. 66/- (Rupees 


is executed 


sixty six) per annum as the price of 
the said sand. If the Government 


fixes any new amount of demand, then 
save and except this, they will take 
the said amount of Rs. 66/- and/or the 
Second Party will not be entitled to 
claim the same. If the amount is not 
paid within the month of Chaitra every 
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year, then the parties will not be 
entitled to raise the sand next year, and 
for realisation of the said amount of 
Rs. 66/-, Second Party, can bring a 
suit againstthe First Party, and will get 
the arrears of interest at the rate of 
12%. 

4. At the end of the stipulated period, 
the Second Party will take khas posses- 
sion of the said land; and the licence 
of the First Party will be revoked...” 

(Emphasis added) 

24. From what has been extracted 
above, the following characteristics of 
the transaction are clear:— 

(i) A right to “raise?” and “take out” 
and remove sand “lying inside” the land 
in dispute was granted by the plaintiff 
to the defendant. The words “raise” 


and “take out sand” from “inside” the 
land are wide enough to include not 
only the “right to carry out all the 
operations” necessary for “extracting” 


sand, but also to take it away and ap- 
propriate it. Construed in the context 
of the document as a whole, these 
words put it beyond doubt that rights 
to carry out “mining operations” (with- 
in the definition in clause (d) of Sec- 
tion 3 of the Central Act 67 of 1957) 
for winning sand and to appropriate it, 
were granted. 

(ii) These rights were granted for a 
period of 9 years, commencing from 
April 27, 1950. ` | 


(iii) These rights were granted for a 
“price” fixed on yearly basis, irrespec- 
tive of the quantity of sand extracted. 


The “price” fixed is Rs. 66/- per annum. 
This consideration is payable in the 
month of Chaitra every year. In case of 
default, the First Party (grantee) shall 
not be entitled “to raise the sand next 
year” and the Second Party (grantor) 
shall have a right to recover the arrears 
of rent together with interest at 12% 
by .bringing a suit against the First 
-© Party. 


(iv) “The Second Party will be entitl- 
ed to take khas possession of the land” 
“at the end of the stipulated period”. 
This condition, (contained in paragraph 
4 of Ex. I) read along with the other 
parts of the documents, necessarily im- 


plies that if the First Party continues 


to pay the “price” as stipulated (a) he 
shall be entitled to enter into and re- 
main in exclusive khas possession of 
the land for the purpose of carrying 
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out the mining operations for the full 
stipulated period of 9 years and (b) the 
Second Party (plaintiff) will not be 
entitled to retake khas possession of 
the land and revoke the so-called 
‘license’ before the end of the said 
period of 9 years. 


25. It is contended on behalf of the 
appellant that, according to Condition 2 
of the Agreement (extracted above), 
“except the raising of the sand”, no 
right, title and interest in the land was 
given to the defendant. It is submitted 
that in view of this express condition, 
the transaction was only a ‘license’. 
Relying on Paragraph 899 of Halsbury’s 
Laws of England, 3rd Edn. Vol. 26, it 
is maintained that, inany case, it is not 
a ‘lease’ as defined in Section 105 of 
the Transfer of Property Act, but only 
a contract to sell sand, the price being 
payable in yearly instalments. It isem- 
phasised that the essential characteristic 
of a “lease” is that the subject is one 
waich is occupied and enjoyed and the 
corpus of which does not in the nature 
of things and by reason of user disap- 
pear. Reference has also been made 
to the dictum of the Judicial Committee 
of the Privy Council in Thakur Girdhari 
Singh v. Megh lal Pandey, 44 
Ind App 246 : (AIR 1917 PC 
163) and the decision of the House 
of Lords in Gowan v. Christie (1873) 2 
SC & Div 273 (HL). 


26. We are unable to accept these 
contentions. Para 899 of Halsbury’s Laws 
of England (ibid) reads thus:-— 


“A lease may be granted of land or 
any part thereof, and dince minerals 
are a part of the land it follow that a 
lease can be granted to the surface of 
the land and the minerals below, or of 
the surface alone, or of the minerals 
alone. It has been said that a contract 
for the working and getting of minerals 


le ENER though for conven- 
ience called a mining lease, is 
nct in reality a lease at all in 
the sense in which one speaks of 


an agricultural lease, and that such a 
contract, properly considered, is really 
a sale of a portion of the land at a 
price payable by instalments that, is by 
wey of rent or royalty, spread over a 
number of years”. 


27. This statement of the law in 
England, appears to be founded on the 
observations of Cairns; L. J. in Gowan 
v. Christie (1873 (2)SC &Div 273) (HL) 
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(ibid) and Cozens-Hardy, L.J.in Aldam’s 
Settled Estate (1902).2 Ch 46 atp.56. 

28. In Thakur Giridhari Singh (AIR 
1917 PC 163) (bid), Lord Shaw, deliver- 
ing the opinion of the Board, said that 
“it must be borne in mind also that the 
essential characteristic of a lease is 
that the. subject is one which is oc- 
cupied and enjoyed and the corpus of 
which does not in the nature of things 
and by reasons of the user disappear”. 
Counsel for the appellant has. adopted 
this very argument. But this observa- 
tion should not be torn out of the con- 
text. Lord Shaw had further observed: “In 
order to cause the latter speciality to 
arise, minerals must be expressly deno- 
minated, so as thus to. permit of the 
idea of partial consumption of the sub- 
ject leased.” Thus, Lord Shaw had him- 
self pointed out that minerals may be 
made a part of the subject matter of a 
lease, and in such a case the lease 
would permit the idea of the partial 
consumption of the subj ect. matter of 
the lease, 


29. It is important to bear in ‘mind 
that the term “lease” occurring in’ the 
definition of “mining lease” given in 
Section 3 (c) of Act 67 “of 1957 does 
not appear to have been used in the 
narrow technical sense in which it is 
defined in Section 105 of the Transfer 
of Property Act. But, as rightly point- 
ed out by a Bench of the Calcutta 
High Court in Fala Krishta Pal v, 
Jagannath Marwari: ILR 59 Cal 1314: 
(AIR 1932 Cal 775), a settlement of the 
character of a mining lease is -every- 
where in India regarded as ‘lease’. A 
mining lease, therefore,: may not meti- 
culously and strictly satisfy in all cases, 
all the characteristics of a ‘lease’ as 
defined in the Transfer of Property Act. 
Nevertheless, in the legally accepted 
sense, it has always been regarded as 
a lease in this Country. 


30. In Fala’s case (ibid), Mukerji, J., 
speaking for the Bench, held that a 
coal mining settlement may be regard- 
ed as satisfying the requirements of 
Section 105 and treated as a lease 
because under such settlement some 
portion, however small, of the surface 
has to be used for carrying on the min- 


ing operation and taking the coal out. ` 


31. Be that as it may, in the instant 
case, as shall be presently. discussed, 
the transaction evidenced by Ex. I, not 
only falls ‘within the. definition of a 
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“Mining lease” ‘under Act 67 of 1957, 
but also partakes of all the - essential 
characteristics of a ‘lease’ defined in 


oe 105 of the Transfer of EE 
ct 


‘32. Section 105, Seniste of - Pro- 
perty Act, defines a ‘lease’ of immove- 
able property. as— 


“a transfer of a right fo enjoy such 
property’ made for a certain time, ex- 
press or implied, or in perpetuity, in 
consideration of. a price paid or promis- 
ed, or of money, a share of crops, ser- 
vice or any other thing of value, to be 
rendered periodically or on specified 
occasions to the transferor by the 
transferee, who accepts the transfer on 
such terms.” 


33. In the second paragraph of the 
Section, it is expressly stated that the 
price so paid in consideration of the 
transfer is called “the premium, and 
the money, share, ‘service, or other 
thing (o be so rendered, is called the 
rent.” 


34. The. definition of ‘immoveable 
property”. given in Section 3, Para 1 
of that Act is in the negative, and is 
not exhaustive. Therefore, the defini- 
tion given in Section 3 (26) of the 
General Clauses Act (X..of 1897). -will 
apply to the expression used in this 
Act, except as modified by the defini- 
tion in the first clause of.Section 3. 
According . to the definition given in 


Section 3 (26) of the General Clauses 


Act, “immoveable property” shall in- 
clude land, benefits to arise: out of 
land, and things attached to the earth, 
or permanently fastened to anything 


attached to the earth’. In short, 
the expression ‘immoveable pro- 
perty? comprehends all that would 


be -real property according to. English 
Law and possibly more. (See (1873) 1 
Ind App 34 (PC). Thus, every interest 
in immoveable property’ or a bene- 
fit arising out of Land, will be “immove- 
able property” for the purpose of Sec- 
tion 105, Transfer of Property Act. 


35. A right to carry on mining 
operations in land to extract a specifi- 
ed mineral and to remove and appro- 
priate that mineral, is a ‘right to enjoy 
immoveable property’ within the mean- 
ing of Section 105; more so, when — 
as in the instant case — it is. coupled 
with a right to be in its exlusive khas 
possession for a ` specified period. The 
‘right to enjoy immoveable property’ 
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spoken -of in Section: 105, means the 
right to enjoy. the property in the 
manner in which that property can be 
enjoyed. If the subject-matter - of the 
lease is mineral land or ‘asand-mine, as 
in the case before us, it can only be 
enjoyed and occupied by the lessee by 
working it, as indicated in Section 108, 
Transfer of Property Act,. which regu- 
lates the rights and liabilities of lessors 
and lessees of immoveable property. 

36. In the view we take, we are 
supported by the observations of the 
Judicial Committee in Nageshwar: Bux 
Roy v. Bengal Coal. Company 58 .Ind 
App 29 : (AIR 1931 PC 186). Deliver- 
ing the opinion of the Board, Lord 
Macmillan said: 


“In considering the character and ef- 
fect of acts of possession in the case 
of a mineral field, it is necessary to 
bear in mind the nature of the subject 
and the possession of which it is 
susceptible. Owing to the inaccessibility 
of minerals in. the earth, it is not 
possible to take actual physical posses- 
sion at once of a whole mineral field: 
it can be occupied only by extrac- 
ting the minerals and until: the whole 
minerals are exhausted the physical 
occupation ‘must necessarily be partial. w 


‘37. In H. V. Low & Co. Ltd. v. Jyoti . 


Prosad Singh Deo. ILR 59 Cal 699:: 58 
Ind App 392 : (AIR -1931 PC 299), the 
law, as 
(ibid) was..strongly relied .upon by the 
appellants, therein. Negativing this con- 
tention, the Judicial Committee pointed 
out that the- rights and . liabilities of 
lessor and lessee are defined in Sec- 
tion 108. of. the Transfer of Property 
Act, and ‘the appellant had not shown 
that the respondent had failed, on was 
not mm a position to perform the duties 
incumbent on a lessor under Sec- 
tion 108 of the said Act. 


38. The discussion will: not be com- 
plete without noticing, ‘the decision of 
the Patna High-Court in Commr. of 
Income Tax, Bihar & Orissa v. Kamaksha 
Narain Singh ILR 20 Pat 13 : (AIR 
1940 Pat 633) - (SB), which is in point. 
In that case, after an exhaustive 
survey of all the decisions on the sub- 
ject, (including some of those which 
have been cited before us) a Full 
Bench consisting of three eminent 
Judges, held that coal-mining settle- 
ments whereby certain rights of enter- 
ing upon the land ‘of the settlor, sink- 


Tarkeshwar Sio ‘Thakur Jiu v. B.D. Dev Sc Co. 


laid ‘down: in. Gowan’s case _ 
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ing shafts etc. and winning and taking 
away the coal are granted in considera- 
tion of receiving a salami and annual 
sums computed on the amount of coal 
raised and the amount of coke manu- 
factured, subject always to a minimum 
annual sum which was always payable 
irrespective of. what coal was raised, or 
coke manufactured, were not “a sale 
of coal”, but could’ be, regarded as 
‘leases’ within the meaning of Sec. 105 
read with Section 108, Transfer of Pro- 
perty Act, or within the legal acceptance 
of the term “lease” in this country. 
This decision of the’ High Court was 
affirmed by the Judicial Committee, and 
the appeal filed by Kumar Kamakhaya 
was dismissed. (See 70. Ind App 180) 
(AIR 1943 PC 158). 

39. The ratio of the Patna case dps 
plies with greater force to the facts of 
the case before us, because, herein, (a) 
the annual fixed payment had no rela- 
tion, whatever, with the quantity of 
sand extracted and appropriated opd, 
what is more important, (b) the defen-| 
dant was given a right to enter into] 
and remain in khas possession of the 
mineral field for the stipulated period 
of 9 years. The transaction (Ex. D 
though labelled as a license, has all: 
the essential elements’. of a ‘lease’, 
even under Section 105 of the Trans- 
fer of Property | Act. In short, stripped 
of the form in. which it is draped, the 
Agreement (Ex. I), in substance and in 
fact, is a" ‘lease’ in the accepted legal 
sense of ‘the term and not a ‘license’ as 
defined in Sec. 52 of the Indian Ease- 
ments Act. If this be the correct 
canstruction of the document, — and 
we think it-is so — it is doubtful whe- 
ther Section 6° (1) (i) could cover the 
appellant’s case and give him a right to 
retain the land in dispute, even if Sec- 
tion 28 was out of his way.. 


40. ` In sum, we may reiterate that 
even on the assumption that the respon- 
dent was a licensee, the appellant will 
not be entitled to retain the holding 
because he was not directly working 


the mine immediately before the date 
of vesting, and, as such, will not be 
entitled to retain, due to the overrid- 
ing operation of Section 28. 
41. For. al the foregoing reasons, 
the appeal: -fails and is dismissed.. In 
the circumstances of the case, how- 
ever, there will be no order as to costs. 


Appeal dismissed, 
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Government Notification “regularising” 
their promotion —- Effect — Word 
“regularisation” does not connote per- 
manence-—— Promotees will not take pre- 
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1977) and Mr. L. N. Sinha, Sr. Advo- 
cate (Mr. Narayan Nettar Advocate 
with him), (in C. A Nos. 2330-2350 of 
1977), for Appellants; Mr. A K. Sen, 
Sr. Advocate (M/s. Muralidhar Rao and 
P. R. Ramasesh Advocates with him), 
for Nos, 2, 3, 5,7 (in C. A. No. 2329 
of 1977), Mr. P. R. Ramasesh, Advocate 
for RR/promotees in C. A. Nos, 2330- 
2350 of 1977 and RR. (in C. A, Nos, 
2352-2370 of 1977) and Mr. Y. S. Chitale 
Sr. Advocate (M/s. M. Muralidhar Rao, 
P. R. Ramasesh and S. S. Khanduja 
Advocates with him) (in C. A. No. 2351 
of 1977), for Respondents. 


KOSHAL, J.:— By this judgment we 
shall dispose of 42 appeals by special 
leave, namely, Civil Appeals Nos. 2329 
to 2370 of 1977, all of which are direct- 
ed against a judgment dated the 30th 
November, 1976 -of a Division Bench 
of the High Court of Karnataka, Civil 
Appeals Nos. 2329 and 2351 to 2370 of 
1977 have been filed by different per- 
sons who were appointed Assistant 
Engineers in the Karnataka State on 
3lst October, 1961, by way of direct 
recruitment while the other 21 appeals 
have been filed by that State. 


2. The facts giving rise to the im- 
pugned judgment may be set down in 
some detail. A new State came into 
existence on the lst of November, 1956 
as a result of integration of the areas 
which formed part of the erstwhile 
States of Mysore, Madras, Coorg, Bom- 
bay and Hyderabad (hereinafter refer- 
red to as the Merged States). It was then 
given the name of one of its consti« 
tuents namely, the State of Mysore, 
which was later changed to that of the 
Karnataka State. In the Public Works 
Departments of the Merged States 
there was a class of non-gazetted offi- 
cers ranking below Assistant Engineers, 
The class was designated as Graduate 
Supervisor in the Merged State of 
Mysore, as Junior Engineers in the 
Merged State of Madras: and as Super- 
visors in the Merged States of Hydera- 
bad and Bombay. The Graduate Super- 
visors were paid a fixed salary of Ru- 
pees 225/~ per mensem which was 
lower by Rs. 25/- per mensem as còm- 
pared to the starting salary of Assis- 
tant Engineers, who, in the normal 
course, were expected to head sub-divi< 
sions. To the post of Assistant Engi- 
neer a Graduate Supervisor was ap- 
pointed only on promotion. ; 
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Prior to the Ist of November, .1956, 
quite a few Graduate Supervisors werz 
given charge of sub-divisions and de- 
signated as Sub-Divisional Officers in 
order to meet the exigencies of service 
and they continued to act as such after 
the merger when they claimed equs- 
tion of their posts with those of Assis 
tant Engineers in the matter of integra- 
tion of Services. To begin with their 
claim was turned down by the Central 
Government who equated the posts cf 
Graduate Supervisors with the poss 
of Junior Engineers of the Mergel 
State of Madras and the posts of Super- 
visors of the Merged States of Hydere- 
bad and Bombay. 


By a notification dated the 6th cf 
February, 1958, the Government cf 
Karnataka (then known as the Gov- 
ernment of Mysore) promulgated the 
Mysore Government Servants (Probé- 
tion) Rules, 1957 (hereinafter cal- 
ed the Probation Rules) and œn 
the next day came into force 
the Mysore Government Servan-s 
(Seniority) Rules, 1957 (hereinafter re- 
ferred to as the Seniority Rules), both 
having been framed under Article 309 
of the Constitution of India. 


On the Ist of October, 1958 the 
- Karnataka Public Service Commissioa 
invited applications from candidates fcr 
appointment to the posts of Assistart 
Engineers by direct recruitment. 


In the meantime Graduate Super- 
visors and Government employees holc- 
ing equivalent posts had continued to 
press their claim for the equation cf 
their posts with the posts of Assistart 
Engineers and they succeeded partially 
when, on the 15th of November, 1953, 
the. Karnataka Government promoted 
167 of them (including 107 Graduate 
Supervisors who had been working «4 
such is the Merged State of Mysore) æ 
officiating Assistant Engineers with im- 
“mediate effect. The promotion was not- 
fied in the State Gazette dated the 20ta 
of November, 1958 (Exhibit A) the re 
levant portion whereof may be re 
produced for facility of reference: 


geg The following supervisors cf 
Public Works Department are promot- 
ed as officiating Assistant Engineers 
with immediate effect and until fur- 
ther orders against the existing vacar 
cles subject to review after the finali- 
sation of (he Inter-State Seniority List 
of Supervisors and the Cadre and Re- 
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cruitment Rules of .Public Works 
Department. The promotion of officers 


from Sl. No. 74 to 167 against existing 
vacancies will be purely on a tempo- 
rary basis pending filling up of the 
vacancies by Direct Recruitment as per 
rules. The seniority inter se of the 
promotees will be provisionally accord- 
ing to the order given below: ......... a 

299 more persons of the same class 
were promoted to the posts of Assis- 
tant Engineers by eight notifications 
published during the period from 22nd 
of December, 1958 to the 13th of Octo- 
ber 1960. 

On the 21st (3lst 7) of August, 1960, 
the State Government passed an order 
in regard to the 107 Graduate Super- 
visors from the Merged State of Mysore 
as. mentioned above, directing that 
they be treated as Assistant Engineers 
and be paid the pre-revision scale of 
pay of Rs, 250-25-450 from the Ist of 
November, 1956 to the 3lst of December, 
1956 and the revised scale of pay of 
Rs. 250-25-450-30-600 from the Ist of 
January, 1957 onwards. The order fur- 
ther directed that the said 107 officers 
shall be placed in the inter-State senio- 
rity list below the Assistant Engineers. 

On the 3rd of December, 1960, the 
Karnataka Government promulgated 
the Mysore Public Works Engineering 
Department services -(Recruitment) 
Rules, 1960. (hereinafter referred to as 
the Recruitment Rules) under Article 
309 of the Constitution of India, which 
envisaged appointment of Assistant 
Engineers in the Public Works Depart- 
ment by direct recruitment to the ex- 
tent of 40 per cent and by promotion 
for the rest, viz.,80% from the cadre of 
Junior Engineers and 10 per cent from 
the cadre of Supervisors, The cadre of 
Assistant Engineers was stated in the 
Rules to consist of 344 permanent and 
345 temporary posts. 

On the 23rd of October, 1961, the 
Recruitment Rules were amended so as 
to be operative retrospectively ie, 
with effect from the 1st of March, 1958. 

On the 31st of October, 1961, 88 candi- 
dates were appointed as Probationary 
Assistant Engineers by direct recruit- 
ment. ; 

Two notifications were issued by the 
State Government on the 27th of Febru- 
ary, 1962. By each one of them 231 
Junior Engineers were given “regular 
promotions?” as Assistant Engineers with 
effect from specified dates falling with- 
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in the period 15th of November, 1958 
to the 10th of November 1960. The 
first of these’ notifications stated inter 
alia: 

eee However, the promotions are 
subject to review after finalisation of 
the Inter-State. Seniority. List of Junior 
Engineers...... el 

The second of the notifications issued 
on the 27th February, 1962, mentioned 
that the officers named therein would 
be deemed to be temporarily promoted 
and permitted to continue to officiate as 
Assistant Engineers on a provisional 
basis and until further orders. 


The case of the said. 107 officers 
received further consideration at the 
hands of the State Government, who, 
on the 6th of October, 1962, issued 


another order (Exhibit D) superseding 
the one dated the 3lst of August, 1960, 
and promoting them as Assistant Engi- 
neers with effect from the Ist of Nov. 
1956. 


By the 24th of September, 1966, the 
number of Probationary Assistant Engi- 
neers appointed through direct recruit- 
ment (hereinafter called direct recruits) 
had fallen to 85 for reasons which need 
not be stated. On that day the State 
Government passed an order that they 
had all completed their period of pro- 
bation satisfactorily and stood absorbed 
against the substantive’ vacancies with 
effect from the ist of November, 1962 

In 1971 various orders were pass- 
ed promoting some of the direct re- 
cruits to the posts of Executive Engi- 
neers and these orders were challenged 
in a writ petition dated the 15th of 
September, 1971, by the promotees to 
the posts of Assistant Engineers (here- 
inafter referred to as the promotees). 

On the 26th of September, 1972, a 
list (Exhibit G) of Assistant Engineers 
indicating their seniority inter se as on 
the Ist of November, 1959, was pre- 
pared by the State Government. In 
that list the oromotees were accorded 
seniority to their satisfaction. How- 
ever, that list was superseded by an- 
other list dated the 4th of Septem- 
ber, 1973, in which the seniority inter 
se of all Assistant Engineers function- 
ing in the State Public Works Depart- 
ment as on ist of Januray, 1973 was 


declared.. The new list purported to 
have been framed in accordance with 
the Recruitment Rules. Objections to 


the list were invited and were submit- 
ted by various officers. ` ` 
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During the year 1973 more writ peti- 
tions challenging the promotion of 
direct recruits to the posts of Executive 
Engineers were instituted by the pro- 
motees on whose behalf two claims 
were made before the High Court, 
namely: 

(1) that they had been regularly pro- 
moted as Assistant Engineers against 
substantive vacancies with retrospec- 
tive effect and rightly so; and 

(2) that in the case of those of them 
whose promotion was made effective 
from a date prior to the Ist of March, 
1958, the Recruitment Rules, especially 
the quota rule, could not affect them 
adversely. 


Both these claims were accepted by the 
High Court, the first on the basis of 
the decision of this Court in Ram Pra- 
kash Khanna v. S. A. F. Abbas AIR 
1972 SC 2350 coupled with the plead- 
ings of the parties and the various 
orders issued by the State Government 
and mentioned above, and the second 
on the authority of another decision of 
this Court in V. B. Badami v, State of 
Mysore, (1976) 1 SCR 815. The High 
Court accordingly held that the quota 
rule would not be attracted to the case 
ef those promotees who had been ap- 
pointed to the posts of Assistant Engi- ` 
neers with effect from a date prior to 
the ist of March, 1958. By way of a 
‘clarification’ the High Court further 
ruled that the promotion ofthe 107 offi- 
cers working in the merged State of 
Mysore was made to substantive posts 
of Assistant Engineers with effect from 
Ist of November, 1956, and that the 
State Government or the direct recruits 
could not be allowed to urge to the 
contrary. According to the High Court 
such promotion was subject to review 
only if the course was warranted and 
necessitated by the final  inter-State 
seniority list of Junior Engineers, the 
right to review having been reserved 
by the Government in its orders dated 
the 27th of February, 1962. In rela- 
tion to the direct recruits the High 
Court made a reference to the judg- 
ment of this Court in B. N. Nagarajan 
v. State of Mysore, (1966) 3 SCR 682 
wherein it was held that their appoint- 
ments, although made after the Recruit- 
ment Rules had come into force, wera 
valid, as the process of direct recruit- 
ment had been set in motion by the 
State Government in exercise of its 
executive powers under Article 162 of 
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the Constitution of ` Indiz well before 
the Recruitment Rules were ‘promulgat- 
ed ‘and. ‘that those appointments wer 
therefore “outside ‘the -Recruitment 
Rules”, The High Court consequéntl7 
held that the direct recruits were also 
not subject to the quota rule whic 
could not, according to it, affect E 
adversely. 

Summing up, the High Court | eng 
the following directions: 

(1) Promotees other than ‘those cover 
ed by direction (2) and direct recruits 
would not be governed by the quota 
system as envisaged in the EE 
Rules. 


(2) Promotees who were appointed 
posts of Assistant. Engineers with effect 
from the ist of March, 1958, or later 
dates, would be governed by the quota 
system as eens in the. Ree 
Rules, 

(3) > Promotees EE Assistart 
Engineers’ prior to the äist of Octobe>, 
1961, would rank senior to the direct 
recruits whose appointments were made 
on that date. 


(4) The claim of each of the prome- 
tees to the next higher post shall be 
considered with effect from a day prior 
to that on ‘which any officer touna 
junior to him was _ promoted. | 


3. The first contention we would like 
to deal with is. one raised by Mr. F. $, 
Nariman appearing for the direct re- 
cruits. He argued that the scope of the 
writ petitions instituted by the, promc- 
tees was limited to the question cf 
promotion of Assistant 
Executive Engineers and that no chab 
lenge to the seniority list dated the 4th 
of September, 1973 could be entertain 
ed. In this connection reference was 


made to the prayer clause appearing ti 


Writ Petition No. 462° of 1973 which 5 
in the following terms: ; 
“In this writ petition, it is prayed 
that this Court may be pleased to: 
(1) Quash the promotion of respor- 
dents 2 to 31 to the cadre of Executive 


Engineers made as per order dated 
3-2-1973; ; 
(2) Direct the I respondent to con 


sider the case of the petitioner for pro- 
motion to the cadre of Executive Engi 
neers with effect from 3-2-1973 on 
which date respondents 2 to 31 
promoted; and i 

(3) Pass an interim order, wian 
the I respondent from. making further 
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promotion “to the- cadre of Executive 
Engineers without considering the ‘case 
of the petitioner for such promotion, 


.pending -disposal of this writ petition.” 


(It was assumed at the hearing of the 


appeals: that the prayer made in the 
other writ petitions is tea similar 
effect). | 

Tt is true that no prayer has been 
made by the promotees to quash or 
rectify the seniority list dated the 4th 


of Sept., 1973, but? then their whole 
case is based on the contention that 
they had been promoted to the posts of 
Assistant Engineers in a substantive 
capacity prior to the appointment of 
the direct recruits, that they would 
take precedence over direct recruits in 
the matter of seniority and regular 
absorption’ in the cadre of Assistant 
Engineers ‘and that it was on that ac- 
count that the promotion of direct re- 
cruits to the posts of Executive Engi- 
neers without consideration of the case 
of the promotees for such promotion 
was illegal. The attack on the said 
seniority list ‘therefore is inherent in 
the casé set up by the “promotees, of 
which it forms an integral part. In this 
view of the matter we cannot agree 
with Mr. Nariman that the scope of the 
sed petitions is limited ‘as , stated by 
im. 


d. No d is or can be taken 
on behalf of the promotees ‘to the find- 
ing arrived at by the High Court that 
the: appointment - of direct ` recruits to 
the -posts of Assistant Engineers was 
in order, -in ‘view of (be judgment : of 
this Court in B. N. Nagarajan v. State 
of Mysore, - (1966) 3 SCR 682. Nor, can 
it be urged with - any plausibility on 
behalf of direct recruits that the ap- 
pointment of the promotees as Assis- 
tant Engineers ` prior to the enforce- 
ment of the Recruitment Rules lay 
outside the powers of the Government 
or was otherwise illegal. .The real dis- 
pute between the direct recruits and 
the promotees revolves round the qua- 
lity of.the tenure held by the latter 
immediately prior to the enforcement 
of the Recruitment Rules and that is so 
because of the language employed ` in 
Rule 2 of: the- Seniority Rules. The 
relevant portion of that rule is extract- 
ed below: 

"2. Subject to the provisions herein- 
after contained, ‘the seniority of a per- 
son in a particular eadre of service or 
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class of post shall be determined as 


follows: 
(a) Officers appointed substantively 
in clear vacancies shall be senior -to 


all persons appointed on officiating or 
any other basis in the same cadre of 
service or class of post; 

(b) The seniority inter se of officers 
who are confirmed shall be determined 
according to dates of confirmation, but 
where the date of confirmation of any 
two officers is the same, their relative 
seniority will be determined by their 
seniority inter se while officiating in 
the same post and if not, by their 
seniority inter se in the lower cadre; 

(c) Seniority inter se of persons ap- 
pointed on temporary basis will be 
determined by the dates of their con- 
tinuous officiation in that grade and 
where the period of officiation is the 
same the seniority inter se in the lower 
grade shall prevail. 

Explanation: ............00. See 
Ze KO ” 
Now in so far as the direct recruits are 
concerned they were appointed as Pro- 
bationary Assistant Engineers, ie. 
Assistant Engineers “appointed on pro- 
bation” which term is defined in R. 2 
of the Probation Rules. That rule states: 

“2. For the purpose of these rules:— 

(1) “Appointed on Probation” means 
appointed on trial in or against a sub- 
stantive vacancy. 

(2) “Probationer” means a Govern- 
ment servant appointed on probation. 
A Government servant so appointed 
(and continuing in service) remains a 
probationer until he is confirmed.” 

In view of these definitions it cannot 
be gainsaid that the direct recruits 
were appointed Assistant Engineers 
“substantively in clear vacancies’ as 


envisaged by clause (a) of Rule 2 of 
the Seniority Rules. If any of the 
promotees also satisfied that require- 


ment at any time earlier to the 31st 
of October, 1961, he would be bracket- 
ed with the direct recruits under that 
clause and his seniority vis-a-vis those 
recruits would then be governed by 
clause (b) of the rule, Le on the basis 
of his and their respective dates of 
confirmation. If, on the other band, 
none of the promotees can be said to 
have been appointed substantively in a 
clear vacancy, clause (a) aforesaid 
would have no application to them and 
all direct recruits would rank senior 
to them; and it is in the light of the 
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said clauses (a) and (b) therefore that 
learned counsel for the State and the 
direct recruits have challenged the 
finding of the High Court that the pro- 
motion of the 107 officers working in 
the Merged State of Mysore was made 
to substantive posts of Assistant Engi- 
neers with effect from the Ist of Nov. 
1956 and that the State Government or 
the direct recruits could not be allowed 
to urge to the contrary. The contro- 
versy has to be resolved in the light of 
the orders passed by the State Gov- 
ernment from time to time in relation 
to those officers and others similarly 
situated. 


d, The first order appointing promo- 
tees as Assistant Engineers is dated 
the 15th of November, 1958 (Exhibit 
A). That order made it clear that all 
the -promotees covered by it were ap- 
pointed officiating Assistant Engineers 


and were to hold office until further 
orders. The promotion was also made 
subject to review after the finalisation 
of the inter-State seniority list of 
Supervisors and the Recruitment Rules. 
The notification went on to state that 
in the case of 94 of the officers pro- 
moted under it, their appointment as 
Assistant Engineers. was being made on 
a purely temporary basis inasmuch as 
they would have to vacate the posts ` 
against which they were being fitted, 
as soon as candidates were available 
through a process of direct recruit- 
ment. The language employed leaves 
no doubt that the promotion of the 
167 officers was not substantively made, 


‘the tenure being specifically stated to 


be either “officiating?” or “purely tem- 
porary” which expressions clearly 
militate against a substantive appoint- 
ment, 


Orders made by the State Govern- 
ment later on and right up to the 3lst 
of October, 1961 when the direct re- 
eruits were appointed Assistant Engi- 
neers did not improve the position of 
any of the promotees in any manner. 
Those orders were either silent on the 
point of the nature of the tenure of 
the promotees as Assistant Engineers, 
or stated in no uncertain terms that 
the promotees would hold the posts of 
Assistant Engineers on a temporary or 
officiating basis. That is why Dr. 
Chitaley and Mr. Sen, learned counsel 
for the promotees, mainly placed their 
reliance on the two notifications dated 
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the 27th of February, 1962, and orcer 
exhibit D dated the 6th of October, 
1962, the combined effect of which was 
to promote the said 107 officers as Assis- 
tant Engineers with effect from the "et 
of November, 1956 “on a regular basis.” 
It was argued that the regularisation 
of the promotion gave it the colour of 
permanence and the appointments 9 of 
the promotees as Assistant Engineers 
must therefore be deemed to have be2n 
made substantively right from the tt 
‘Of November, 1956. The argument 
however is unacceptable to us for two 


reasons, Firstly the words “regular” 
or “regularisation” do not  conncte 
permanence. They are terms calculet- 


ed to condone any procedural irregula- 
irities and are meant to cure only such 


defects as are attributable to the 
methodology followed in making tae 
appointments. They cannot be con- 


strued so as to convey an idea of the 
jnature of tenure of the appointments. In 
this connection reference may wizh 
advantage be made to State of Mysore 
v. S. V Narayanappa, (1967) 1 SCR 
128 and R. N. Nanjundappa v. T. Thim- 
maiah, (1972) 2 SCR 799, In the formər 
this Court observed: — 


“Before we proceed to consider tke 
construction placed by the High Court 
on the provisions of the said order we 
may mention that in the High Court 
both the parties appear to have prc- 
ceeded on an assumption that regular-- 
sation meant permanence. Consequently 
it was never contended before the High 
Court that the effect of the applicatim 
of the said order would mean only 
regularising the appointment and 
no more and that . regularisa- 
tion would not mean that tke 
appointment would have to be cons:- 
dered to be permanent as an appoint 
ment to be permanent would still re 
quire confirmation. It seems that œn 
account of this assumption on the part 


of both the parties the High Court 
equated regularisation with. per 
manence.” 

In Nanjundappa’s case also the ques 
tion of regularisation of an appoint- 


ment arose and this Court dealt with 
it thus: 

fe Counsel on behalf of the 
spondent contended that regularisation 
would mean conferring the quality cf 
performance on the appointment where- 
as. counsel on behalf of the State cor- 
tended that regularisation did not mean 
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permanence but that it. was a case of 
regularisation of the rules under Arti- 
cle 309. Both the contentions are fal- 
lacious. If. the appointment itself is in 
infraction of the rules or if it is in vio- 
lation of the provisions of the Consti- 
tution illegality cannot be  regularised. 
Ratification or regularisation is possible 
of an act which is within the -power 
and province of the authority but there 
has been some non-compliance with- 
procedure or manner which does not 
go to the root of the appointment. Re- 
gularisation cannot be said to be a 
mode of recruitment. To accede to such 
a proposition would be to introduce a 
new head of appointment in defiance 
of rules or it may have the effect of 
setting at naught the rules.” 


Apart from repelling the contention 
that regularisation connotes perma- 
nence, these observations furnish the 
second reason for rejection of the argu- 
ment advanced on behalf of the pro- 
motees and that reason is that when 
rules framed under Art. 309 of the 
Constitution of India ` are in force, no 
regularisation is permissible in exercise 
of the executive powers of the Govern- 
ment under Art. 162 thereof in contra- 
vention of the rules. The regularisation 
order was made long after the Proba- 
tion Rules, the Seniority Rules and the 
Recruitment Rules were promulgated 
and could not therefore direct some- 
thing which would do violence to any 
of the provisions thereof. Regularisation 
in the present case, if it meant per- 
manence operative from the Ist of 
Nov., 1956, would have the effect of 
giving seniority to promotees over the 
direct recruits who, in the absence of 
such regularisation, would rank senior 
to the former because of the Seniority 
Rules read with the Probation Rules 
and may in consequence also confer on 
the promotees a right of priority in 
the matter of sharing the quota under 
the Recruitment Rules. In other words, 
the regularisation order, in colouring 
the appointments of promotees as As- 
sistant Engineers with ` permanence 
would run counter to the rules framed 
under Art. 309 of the Constitution of 
India. What could not be done under 
the three sets of Rules as they stood, 
would thus be achieved by an execu- 
tive fiat. And such a course is not per- 
missible because an act done in the ex- 
ercise of the executive power of the 
Government, as already stated, cannot 
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override rules framed under Art. 309 
of the Constitution. 


The case has, for both the above rea- 
sons, to be decided on the footing that 
all through the relevant period the pro- 
motees held appointments - as Assistant 
Engineers in a non-substantive capa- 
city, ie, either on an officiating or a 
temporary basis. This being the posi- 
tion, they would all rank junior to the 
-direct recruits who, from the very 
start, held appointments made “sub- 
stantively in clear vacancies.” 


6. We may here make it clear that 
this order does not cover such officers 
as were holding the posts of Assistant 
Engineers on a substantive basis prior 
to the ist of Nov., 1956 when the new 
State of Mysore now known as Karna- 
taka came into being. Nor would it ad- 
versely affect the case of any Assistant 
Engineer: who acquired a substantive 
status prior to the promulgation of the 
Recruitment Rules and the appointment 
of the direct recruits. Persons falling 
within these two categories will first 
have to be accommodated in the clear 
vacancies available and only the re- 
maining vacancies will have to be uti- 
lized for fitting in the direct recruits 
and the Assistant Engineers who have 
disputed their claim in these proceed- 
ings. It may also be mentioned that 
the quota rule will not stand in the 
way of the Government giving effect 
fo this arrangement which has been 
taken care of in the amendment (pro- 
mulgated on the 23rd of Oct., 1961) to 
the Recruitment . Rules. The relevant 
portion of that amendment is contain- 
ed in item 3 thereof which is reproduc- 
ed below: 


“3, To R. 2 the following proviso shall 
be added and shall be deemed always 
to have been added, namely— 


“Provided that in respect of direct 
recruitment of Assistant Engineers for 
the first time under these rules the 
. percentages relating to direct recruit- 
ment and recruitment by promotion 
specified in column 2 of the Schedule 
shall not be applicable and the mini- 
mum qualifications and the period of 
probation shall be the following, name- 
ly— 

“Qualifications: ......... 
It is common ground between the par- 
ties that the posts comprised in the 
cadre of Assistant Engineers constitut- 
ed by the Recruitment Rules have yet 
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to be filled in for the first time. The 
proviso extracted: above therefore will 


apply fully to the utilization of those 
vacancies as stated above. It goes with- 
out saying that all questions of senior- 
ity shall be decided in accordance with 
the Seniority Rules and that the Re- 
cruitment Rules, as amended from time 
to time, shall be fully implemented as 
from the date of their enforcement, i.€., 
ist of March, 1958. l 

“7% In the result we accept the ap- 


: peal, set aside the judgment of the High 


Court and decide the dispute between 
the parties in accordance with the ob- 
servations made in paragraphs 5 and 6 
hereof. , : 


- Appeal allowed, 
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(From: Caleutta)* 
R. 5. SARKARIA AND V. D. 
TULZAPURKAR, JJ. 

Profulla Chorone Requitte and others, 
Appellants v. Satya Choron Requitte, Res- 
pondent. 

Civil Appeal Nos. 1873 and 1874 of 1970, ` 
D/- 2-8-1979. 

(A) Hindu Law — Religious Endow- 
ment — Shebaits — Shebaitship being pro- 
perty devolves like any other species of 
heritable property — Mon-disposition 
shebaiti rights in endowment created by 
founder — Shebaitship devolves on heirs 
of founder under Hindu Law in absence 
of any usage or custom of different nature 
— Concept of shebaitship and distinction 
between public and private debutter ` ex- 
plained. (Paras 20 to 28, 28) 


_ (B) Hindu Law — Will — Construction 
— Illustration — Words “to hold, retain 
and use the premises an endowed or de- 
butter property for the service and worship 
of my family Thakur” — Intentional omis- 
sion of words “management”, “manager”, 
“custodian of idol” or “ministrant of the 
idol” from Will — Testator intended that 
the large endowed house be also used by 
his heirs for residence — Trustees not ex- 
pressly constituted as shebaits — Held that 
shebaitship remained undisposed of, and, 
as such the heirs of testator became co- 
shebaits of the deity with right to use the 
house as their dwelling house. A. F. A. 
D. No. 30 of 1967, D/- 21-7-1969 (Cal), 
Partly Reversed. (Paras 45, 46, 49, 52) 


Ee 
*(A, F. A. D No. 30 of 1967, D/- 21-7-1969, 
(Cal).) 
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(C) Civil P. C. (5 of 1908), O. 1, R. 9 — 
Non-joinder of parties — Suit by Trustees 
of endowed property of family deity fr 
possession of certain rooms against one Df 
the Shebaits — All the Shebaits, though 
necessary parties, not impleaded as partes 
— Held, suit by Trusteés was not properly 
constituted and must be dismissed. 
(Para 2) 
Cases Referred: Chronological Paras 
(1936) 63 Ind App 448: AIR 1986 PC 3_8 


(1989) ILR 60 Cal 452: AIR 1982 Cal ei 
(1925) 52 Ind App 245: AIR 1925 PC 169 
(1923) ILR 47 Bom 529: AIR 1928 Box 
(1909) ILR 36 Cal 975 


s6 
(1904) 31 Ind App 203: IER 82 Cal 199 
(PC) 38 


= 


H ILR 24 Mad 219 P 
(1889) 16 Ind App 137:ILR 17 Cal 3 

(PC) ` 18, 22 
(1883) ILR 6 Bom 298 <6 


(1876) 4 Ind App 52:ILR 2 Cal 3841 
PC) KS 


(PC) ` 
(1872) Ind App Sup Vol 47:9 Beng Li 
877 (PC) , 18, B 


Mr. Lal Narain Sinha Sr. Advocate (M~. 
Sukumar Ghosh Advocate with him), f@ 
the Appellants in C. A. No. 1872 of 197) 
and Respondent in C. A. No. 1874 of 197C; 
Mr. A. K. Sen, Sr. Advocate (In C. A. Ne. 
1874 of 1970), (Mr. D. N. Mukherjee Aj 
vocate with him), for Respondent in C. £. 
No. 1878 of 1970 and Appellant in C. #. 
No. 1874 of 1970. . 

R. S. SARKARIA, J. :— These two ap 
Deals on certificate arise out of the appet. 
late judgment and decree, dated July 2E 
1969 of the High Court at Calcutta. Ths 
facts of the case are as follows:— 

Late Babu Durga Charan Requitte was 
the grandfather of Satya Charan Requitte, 
defendant, and plaintiffs 1 and 2. He owm- 
ed considerable immovable property. He 
was an inhabitant of Chandernagore (thex. 
a French territory). The suit property i- 
situated in Chandernagoré. Among others, 
it included a big residential house contain 
ing about 84 or 85 rooms with extensive 
grounds, gardens and tanks. In thi 
house, which he was occupying for his re- 
sidence, he had his family Deity Sree Sree 
Iswar Sridhar Jiew. 

2. Durga Charan made and publishec 
two Wills, one dated June 4, 1898 with re- 
gard to his properties in the then Britisk 
India, and the other dated June 6, 189€ 
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with regard to his properties situated in 
the French territory of Chandanragore. By 
these two Wills, Durga Charan appointed 
his wife, Saraswati Dassi, his two sons, 
Shyama Chorone Requitte and Tarinin 
Chorone. Requitte and his nephews, Ashu- 
tosh Das and Bhola Nath Das, executrix 
and executors and trustees of the estate 
left by him. The Wills provided that the 
trustees would hold the bequeathed pro- 
perties left by the testator according to 
the terms of the Wills for the legatees and 
the beneficiaries mentioned therein, The 
Wills also provided that in ‘case of death 
or retirement or refusal or incapacity to act 
of any of the trustees, the continuing 
trustees or trustee for the time being, or 
the executors or administrators of the last 
acting trustee might appoint any other 
person or persons to be a trustee or trustees 
in place of the trustee or trustees so dying 
or desiring to retire from or refuse etc. 
But, in no case, the number of the trustees 
should be less than two. 


8. By his Will, dated June 6, 1898, 
Durga Chorone created an absolute Debut- 
ter in favour of the said family Deity and 
devised and bequeathed to his executors 
and trustees named therein, his dwelling 
house with gardens and tanks appertaining 
thereto situated in Chandernagore, upon 


_ Trust to stand possessed of and to hold, 


retain and use the premises an endowed 
or Debutter property for the service and 
worship of” his said family Deity. By 
that will, he further directed that this 
family idol “shall be located in my said 
house in Chandernagore which said house 
and premises shall be appropriated and 
devoted solely and exclusively to the 
Thakur or Idol.” f 

d The testator died on August 27, 
1898. Thereafter, the Will, dated June 6, 
1898, was duly probated and the trustees 
came into possession of the Debutter pro- 
perties and: carried on- the administration 
of the estate and the Sewa and Puja, as 
directed in the Will. - 

5. Smt. Saraswati, widow of Babu 
Durga Chorone, who was one of the trus- 
tees named in the Will, died on October 
30, 1918, while her son, Shyama Chorone, 
another trustee died on Dec. 21, 1925, 
Thereupon, Tulsi Chorone son of Shyama 
Chorone was appointed a new trustee in 
place of his father, Bhola, the other co- . 
trustee, refused to act as such. Therefore, 
his son, Davindra was appointed as trustee 


‘by the continuing trustees. Tarani Cho- 


rone died on or about May 29, 
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1939 and the continuing trustees ap- 
pointed his son, Profulla Chorone as a 
trustee, Tulsi Chorone died on August 17 


1952 and the continuing trustees similarly . 


appointed Bhagawati, son of late Syama 
Chorone as a new trustee. Debendranath 
Das died on or about March 7, 1956 and 
the continuing trustees appointed Satish 
Chandra Das, a son-in-law of late Shyama 
Chorone as a new trustee in his place. 

6. In or about the year 1934, the des- 
cendants of the settlor, Durga Chorone, 
some of whom were the then trustees, re- 
ferred certain disputes with regard to the 
endowed property to the arbitration of one 
Bhringeswar Sreemany. The disputes re- 
ferred to the arbitrator included rival 
claims by the sons and grandsons of Durga 
Chorone, to their residence in the Debut- 
tor property belonging the family Deity. 
The Arbitrator made an Award on Sep- 
tember, 6, 1934, whereby he allotted rooms 
Nos. 72 and 82 to Satya Chorone, respon- 
dent, who had been in use and occupation 
from before. The Arbitrator made similar 
allotments as of other rooms in the said 
house in favour of the other sons and 
grandsons of the settlor. 


7. On April 20, 1959, Profulla Chorone 
Requitte, Bhagawati Chorone Requitte and 
Satish Chorone Das, the then trustees. 
instituted Title Suit No. 28 of 1959 in the 
Court of the Subordinate Judge, Ist Court. 
Hooghly. The plaintiffs prayed for two re- 
liefs in the plaint: (i) Possession by eject- 
ment of the defendant, Satya Chorone Re- 
quitte, primarily from all the six rooms, 
alleging that the defendant had been oc- 
cupying the same as licensee under the 
plaintiffs and the said licence had been 
revoked: (ii) in the alternative, for posses- 
sion of the four rooms mentioned in Jtem 
No. 1 of Sch. ‘B’ of the plaint, which had 
not been allotted to him under the award. 


8. The plaintiffs case, as laid in the 
plaint, was that since the dwelling house 
belonging to the Deity, had a large num- 
ber of rooms the trustees allowed tem- 
porarily the sons and grandsons of Durga 
Chorone to occupy and use for their fami- 
lies some of the rooms in the said dwelling 
houses as licensees. It was further alleged 
that in the year 1956, the defendant ille- 
gally and forcibly occupied Room Nos. 63, 
85, 46 and 57 in the aforesaid house with- 
out the knowledge and consent of the 
trustees causing serious inconvenience m 
the due performance of the religious cere- 
monies: of the Deity according to the terms 
of the Will. It was further contended some- 
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what inconsistently that the dwelling house 
at Chandernagore being absolute Debuttar 
belonging to the Deity, no person, except 
the trustees, has any legal right in the said 
house which can only be used for the Sewa 
Puja of the family Deity located in the 
house; that the arbitration award of 1984 
is not binding on the Deity and/or the 
trustees who were not parties to that arbi- 
tration; that the award was beyond the 
scope of the reference and was adverse to 
the Trust, itself, l 

9. In his written statement, the defen- 
dant traversed the material allegations in 
the plaint and asserted that he was in use 
and occupation of the rooms in dispute in 
his own right as a Shebait. He further 
pleaded that the plaintiffs had no right to 
represent the Deity and had no locus 
standi to maintain the suit as trustees; that 
since all the Shebaits had not been joined 
as parties, the suit was incompetent. 

10. The Subordinate Judge dismissed 
the suit holding, inter alia, that: 

(i) By. his Will, Babu Durga Chorone 
had absolutely dedicated the property in 
dispute tothe family Deity, Sree Sree 
Iswar Sridhar Jiew, but he had not under 
that will made any testamentary disposi- 
tion of his Shebaiti rights in respect of 
this Debutter property which, on the 
death of the testator, devolved.. under 
Hindu Law upon his descendants, who in 
consequence, were entitled to reside -in 
the house as Shebaits. 


(ii) The Trustees were not Shebaits. 
Only the descendants of Babu Durga 
Chorone had become Shebaits and had 
Shebaiti right in the endowed property. 

(iii) The award made by the arbitrator, 
Bhringeswar Sreemany, was valid and 
binding upon the plaintiffs. ) 

(iv) The plaintiffs could not recover 
possession from the defendant as trustees. 

(v) The plaintiffs were not entitled to 
represent the Deity and had no locus 
standi as trustees to maintain the suit on 
behalf of the Deity. 

(vi) The defendant had a right to occupy 
the rooms in suit as co-shebaits. 

(vii) The plaintiffs having not claimed 
any relief in terms of the arbitration 
award, were not entitled to any relief in 
respect of Rooms Nos. 85, 46, 57 and 63. 

il. Aggrieved, the plaintiffs preferred 
an appeal to the District Judge, who dis- 
missed the same and affirmed the decision 
of the Trial Court.- `- 

12. Against the appellate decree of the 
District Judge, the plaintiffs carried a 
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Second Appeal to the High Court at Cel- 
cutta. The Division Bench of the High 
Court, by its judgment dated July 21, 198, 
allowed the appeal, in part, and granted 
the plaintiffs a decree for Khas possession 
of Rooms Nos. 35, 46, 57 and 68 in the said 
dwelling house; but not in respect of rooms 
Nos. 72 and 82 mentioned as Item No. 1 
of Schedule ‘B’ to the Plaint. 


18. After obtaining the certificate 
under Article 138 (1) (b) of the Constit:- 
tion, as it then stood, the plaintiffs have 
filed Civil Appeal 1878 of 1970 against the 
partial dismissal of their claim in respect 
of Rooms Nos. 72 and 82; while the defen- 
dant has filed, Civil Appeal 1874 of 1970, 
praying that the plaintiffs’ suit ought to 
have 
Nos. 35, 46, 57 and 68 also. Both the a2- 
peals will be disposed of by this commen 
judgment. 

14. The following pedigree table which 
has been compiled from the material on 
record by the learned counsel for the ap- 
pellant, will be helpfulin understanding 
the relationship of the parties and otker 
connected facts :— 





Durga Chorone— | . died on 27-8.1898 
l | l 
Saraswati Shyama Tarani 
(Widow) Chorone Chorene 
Executriz (Son) (Sond 
ied on Execuior, Executor 
$9.10-: 915. died on d en 
l. E 29.5.39, 
| i l } 
Hari Tulsi Satya Bhagwati 
Wife Chorone Chorone 
Two (Defdt.) (Pl#. 2) 
gons & | 
their 
families l | 
& one 
unmarried | | 
daughter. 
_Three 
sons & 
Décke l 
8 milies, i 
Wife, six Wite, five 
sons and sins and 
families two 
and five daughters 
daughters (one un- 
(one un- married). 
married), 
‘ i j 
; Profulla Amulya 
' Chorone (Not a 
, (PIF. 1). party). 
j i 
i Wife & A Wife, 2 sens 
daughters, . and 6 
daughte-s 
(8 unmarried). 
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been dismissed in respect of Rooms. 
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15. The principal question that falls to 
be determined in these appeals is, whe- 
ther the settlor had constituted the same 
set of persons as Shebait as well as Trus- 
tees. This question turns on a construction 
of the will. 

16. Mr. “Lal Narain Sinha, Learned 
Counsel for the appellant in Civil Appeal 
No. 1873 of 1970, submits that the answer 
to this question must be in the affirmative 
because the Settlor, Durga Chorone Re- 
quitte had by express words in the Will, 
(Ex. 6/6A), dated June 6, 1898, imposed 
an obligation on the trustees to hold, 
manage and use the suit property which 
he had thereby absolutely dedicated to the 
family idol, for the service and worship of 
the idol. It is maintained that although 
the word ‘Shebait’ is not used in the Will, 
yet the said obligation cast on the Trustees 
by inevitable implication clothed them 
with the character of Shebaits, also. 


17. As against this, Mr. Ashok Sen con- 
tends that the answer to the question posed 
must be in the negative. It is urged that 
the words “to hold, retain and use the pre- 
mises....for the service and worship of 
my family deity”, on which Mr. Sinha’s 
argument rests, do not necessarily mean 
that the Testator had disposed of his She- 
baitship rights, also, and vested them in 
the Trustees. It is stressed that there 
are no words in the Will which, expressly 
or by necessary implication, constituted 
the Trustees as Shebaits; that the testator 
has not used the word ‘Shebait’ anywhere 
in the Will; nor did he employ the word 
‘manage or ‘manager’ anywhere in the 
Will while charging the Trustees to hold 
and use the premises as Debutter property 
of the idol. According to the learned coun- 
sel, if the Will is construed as a whole in 
the light of the surrounding circumstances, 
it would be clear that the trust created is 
not a continuing trust but one which 
would terminate as soon as the Executor- 
Trustees handed over the bequeathed pro- 
perties to the beneficiaries. It is pointed 
out that the two Wills, one dated June 4, 
1898, and the other dated June 6, 1898, 
should be read as complementary to each 
other. The necessity of executing two 
separate wills arose, because the proper- 
ties bequeathed by the Will (Ex. 6) were 
situated in the then French territories, 
while those covered by the Will dated 
June 4, 1898, were situated in the British 
India. There were several beneficiaries 
under these Wills, and the family idol was 
one of them. The recitals in these Wills — 
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according to the counsel — particularly in 


the Will dated June 4, 1898, show that the 
testator had kept, intact, the right of re- 
sidence of his widow and daughters-in- 
law and other heirs in the property de- 
dicated to the idol. This, says Mr. Ashok 
Sen, is a sure indication of the fact that the 
founder did not want to part with ‘his 
Shebaiti rights, which were heritable pro- 
perty, in favour of the Trustees, to the ex- 
clusion of his natural heirs under Hindu 
Law. SS 


18. Mr. D B. Mukherjee, appearing 
for the appellants in Civil Appeal No. 1874 
of 1970, further submitted that the words 
“to hold, retain and use the premises as 
endowed or debuttor property for the ser- 
vice and worship of my family deity”, if 
properly construed in the context of the 
Will as a whole and surrounding circum- 
stances, mean that the Executors and 
Trustees would hold the property in trust 
for the benefit of the deity and the she- 
baits. In the alternative, counsel submitted 
that even if it is assumed arguendo that 
they were so appointed, the line of suc- 
cession set out in the Will would be hit by 
the principles laid down in Tagore v- 
Tagore (1872) Ind App Sup Vol 47 (PC), 
Ganesh Chunder v, Lal Behary (1986) 63 
` Ind App 448 (PC), Jagadindra v. Hemanta 
Kumari (1904) 31 Ind App 203 (PC); and 
bv the Rule against perpetuities (Manohar 
v. Bhupendranath (1933) ILR 60 Cal 452) 
dr It is further contended that since the 
ounder did not dispose of the Shebait- 
ship but only founded the worship of the 
Thakur, Shebaitship would vest in the 
heirs of the founder. For this proposition, 
reliance has been placed on Gossamee 
Sree Greedharreejee - v. Rumanlolljee 
(1889) 16 Ind App 187 (PC). 


19. In reply to this, Mr. Sinha submits 
that trusteeship with power to nominate 
successor is an estate recognised by law, 
and in such a case the founder does 
not create an estate of inheritance contrary 
to Hindu Law of Succession, nor does the 
question of the rule of perpetuity arise be- 
cause the founder does not determine. the 
choice of the succeeding Trustees. Refer- 
ence has been made in this behalf to 
(1901) ILR 24 Mad 219, and “Underhill’s 
Treatise on “Trusts”, 12th Ed. pp. 584-35 
at 23-31. Itis maintained that the Trust in 
question is a continuing trust; it did not 
come to an end when the Trustees had ful- 
ly performed their duties and obligations 
as executors of the Will, that the general 
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principle underlying Section 77 of the 
Trust Act is applicable to the case in hand. 
It is further submitted that of the two 
Wills, the later must prevail and reference 
to the earlier Will, for the purpose of de- 
termining whether the heirs of the Settlor 
had.been given a right of residence in the 
suit property, is irrelevant. 


20. Before dealing with these conten- 
tions, it will be appropriate to have a 
clear idea of the concept, the legal charac- 
ter and incidents of Shebaitship. Property 
dedicated to an idol vests in it in an ideal 
sense only; ex necessitas, the possession 
and management has to be entrusted to 
some human agent. Such an agent of the 
idol is known as Shebait in Northern India. 
The legal character of a Shebait cannot be 
defined with precision and exactitude. 
Broadly described, he is the human minis- 
trant and custodian of the idol, its earthly 
spokesman, its authorised representative 
entitled to deal with all its temporal affairs 
and to manage its property. As regards the 
administration of the debuttar, his position 
is analogous to that of a Trustee; yet, he 
is not precisely in the position of a Trustee 
in the English sense, because under Hindu 
Law, property . absolute dedicated to an 
idol, vests in the idol, and not in the She- 
bait. Although the debutter never vests in 
the Shebait, yet, peculiarly enough, al- 
most in every case, the Shebait has a 
right to a part of the usufruct, the mode 
of enjoyment, and the amount of the 
usufruct depending again on usage and 
custom, if not devised by the founder. 


21. As regards the service of the tem- 
ple and the duties that appertain to it, he 
is rather in the position of the holder of 
an office; but even so, it will not be quite 
correct to describe Shebaitship as a mere 
office. “Office and property are both 
blended in the conception of Shebaitship”. 
Apart from the obligations and duties rest- 
ing on him in connection with the endow- 
ment, the Shebait has a personal interest 
in the endowed property. He has, to some 
extent, the rights of a limited owner. 


92. Shebaitship being property, it de- 
volves like any other species of heritable 
property. It follows that, where the found- 
er does not dispose of the shebaiti rights 
in the endowment created by him, the 
Shebaitship devolves on the heirs of the 
founder according to Hindu Law, if no 
usage or custom of a different nature is 
shown to exist. (Gossamee Sree Gree- 
dharreejee v. Rumanlolljee, ibid). 
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23. Then, there is a distinction be- 
tween a public and private debutter. In a 
public debutter or endowment, the dedi- 
cation is for the use or benefit of the pub- 
lic. But in a private endowment, when 
property is set apart for the worship of a 
family idol, the public are not interested. 
The present case is one of a private debut- 
ter. The distinction is important, because 
the results logically following therefrom 
Set been given effect by Courts differ- 
ently. 


24. According to English Law, bene- 
ficiaries in a private Trust, if sui juris and 
of one mind, have the power or authority 
to put an end to the trust or use the trust 
fund for any purpose and divest it from 
its original object. Whether this principle 
applies to a private endowment or debut- 
ter created under Hindu Law, is a ques- 
tion on which authorities are not agreed. 
In Doorganath Roy v. Ram Chander Sen, 
(1876) 4 Ind App 52 (PC), it was observed 
that while the dedication is to a public 
temple, the family of the founder could 
not put an end to it but “in the case of a 
family idol, the consensus of the whole 
family might give the (Debutter) estate 
another direction” and turn it into a secu- 
lar estate. 


25. Subsequently, in Pramatha Nath 
Mullick v. Pradymna Kumar Mullick 
(1925) 52 Ind App 245, the Judicial Com- 
mittee clarified that the property cannot be 
taken away from the idol and diverted to 
other purposes without the consent of the 
idol through its earthly agents who, as 
‘guardians of the deity, cannot in law con- 
sent to anything which may amount to an 
extinction of the deity itself. 


26. Although, Shebaitship is heritable 
property, yet, it cannot be freely transfer- 
red by the Shebait. But there are excep- 
tions to this general rule. Some of such 
exceptions recognised in several decisions, 
are: alienation in favour of next shebait, 
or one in favour of the heir of the trans- 
feror, or in his line of succession, or in fav- 
our of a co-shebait, particularly when it is 
not against the presumed intention of the 
founder. (See Nirad Mohini v. Shiba Das 
(1909) ILR 86 Cal 975; and Mancharan v. 
Pranshankar (1888) ILR 6 Bom 298). 


27. The Bombay High Court has also 
pointed out in Raghu Nath v. Pumanand 
(1923) ILR 47 Bom 529, that if any one of 
the Shebaits intends to get rid of his 
duties, the proper thing for him to do 
would be to surrender his office in favour 
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of the remaining Shebaits. In the case of 
such a transfer in favour of co-shebait, no 
policy of Hindu Law is likely to be affect- 
ed, much less the presumed intentions of 
the founder. 

28. Now, let us deal with the problem 
in hand in the light of the principles cited, 
above. i l 

29. The first question that falls for de- ` 
termination is: Whether the founder's in- 
tention was to confer rights of Shebait- 
ship on the persons designated by him as 
“Trustees in his Will ? In other words, did 
he: by the Will, dated June 6, 1898 
(Ex. 6/6A), dispose of the Shebaitship of 
the deity, also P If the answer to this ques- 
tion is found in the negative, shebaiti 
rights in this endowed property will de- 
valve, according to Hindu Law, on all the 
heirs of the founder, including the defend- 





‘ant. In that situation, the defendant with 


his family, like the other co-Shebaits, will 
be taken as residing in the debutter pro- 
perty, in his right. If, however, the answer 
to the said question is found in the affir- 
mative, the further question to be con- 
sidered would be with regard to the effect 
of the Award dated June 29, 1934 (Ex. C) 
on the respective claims of the parties. 


30. We will now take up the first 
question. l 


31. Mr. Sinha, learned counsel for the 
appellants, submitts that since by his Will, 
dated June 6, 1898 the founder had “de- 
vised and bequeathed” the Chandernagore 
house to the plaintiffs-trustees “upon Trust 
to stand possessed of” and “to hold, retain 
and use the premises as endowed or de- 
butter property for the worship of the 
family Thakur’, his intention was to con- 
stitute the trustees as Shebaits of the pro- 
perty having the exclusive right to manage 
the debutter to serve the idol and to pre- 
serve its property. It is submitted that the 
founder had by these express words, in- 
vested the trustees both with the legal 
title and Shebaitship, although the benefi- 
cial title (in an ideal sense) was vested in 
the idol. 

32. The passage in the Will on which 
Mr. Sinha relies for the construction pro- 
pounded by him, runs as under: 

“I desire, devise and bequeath to my 
Executors and Executrix and Trustees 
hereinafter named....my dwelling house 
with garden and tanks appertaining there- 
to situate in Lal Bagan in Chandernagore. 
Upon trust to stand possessed of and to 
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hold, retain and use the premises an 
endowed or Debutter property for the ser- 
vice and worship of my family Thakur or 
idol Sreedharjiew, which I hereby direct 


shall be located in my said house in 
Chandernagore which said house and pre- 
mises shall be appropriated and devoted 
solely and exclusively to the Thakur or 


Idol.” 
ée ees supplied) 
33. The crucial words are those that 
have been underlined. 


34, It may be observed that this Will, 
in English, appears to have been drafted 
in pursuance of legal advice by an expert 
draftsman. The omission of the words 
“management”, “manager, “custodian of 
the ido!” or “ministrant of the idol“ from 
the Will, therefore, cannot but be inten- 
tional. 


35. It seems clear to us that the under- 
lined words in the above extract, by them- 
selves, merely’ create a trust/or endow- 
ment and indicate the nature and purpose 
of the endowment. These words do not 
touch or deal with Shebaiti rights. This 


inference receives support from the sur- 
rounding circumstances. 

36. Further, in arriving at the true im- 
port of the words “to hold, retain and use 
the premises as endowed or Debutter pro- 
perty for the service and worship of my 
family Thakur”, it will not be improper 
to look to the conduct of the Trutees and 
the members of the family of the founder. 





37. There is no antagonism between 
the two Wills, one dated 4, 1898 and the 
other dated June 6, 1898, of the founder. 
Indeed, in a sense, they are complemen- 
tary to each other. There is a reference m 
the Will, dated June 4, 1898, to the Testa- 
tors dwelling house at Chandernagore, 
which under the Will (Ex. 6) was endowed. 
to the family deity. From the following 
provisions in the Will, dated June 4, 1898, 
it is clear that the testator intended that 
the dwelling house at Chandernagore 
would be used by his heirs for their resi- 
dence : 

“(a). I further direct my said Executors 
and Trustees out of the said rents and pro- 
fits of the said premises number 39, Chow- 
ringhee Road to pay monthly a sum of 
Rupees Fifty for the maintenance to each 
of my daughter-in-law Smt. Gopeswari 
Dassee wife of my oldest son Shyama 
Chorone Roquittee and Nagendra Mont 
. Dassee Wife of youngest son Tarine Cho- 
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rone Roquittee during their lives respec- 
tively and provided they reside with their 


respective husbands at my dwelling house 
in Chandernagore 


(b). The Trustees shall pay monthly a 
sum not exceeding Rupees Two hundred 
in addition to the interest of Government 
securities of the nominal value of Rupees 
Twenty thousand hereinafter mentioned 
and directed to be applied for the purpose 
of household and other monthly expenses 
of my family, namely, wife and sons and 
sons wives and other relatives of mine 
who shall reside in my dwelling house at 
Chandernagore. 

(c). To pay and apply the net interest 
of Government securities on the nominal 
value of Rupees Twenty thousand for the 
household and other monthly expenses of 
my family, namely, wife and sons and 
also sons’ wives and other relatives of mine 
who shall reside in my family dwelling 
house at Chandernagore and also to pay 


and apply the net interest of Government 
securities of the nominal value of Rupees 
six thousand for the costs and expenses of 
keeping and maintaining my said family 
dwelling house at Chandernagore in pro- 
per repair and in payment of all taxes and 
assessments in respect thereof.” 
(Emphasis supplied) 


38. Looking to the general tenor of the 
document, it will not be inappropriate to 
interpret the words “wife, and sons, and 
sons wives, and other relatives of mine” 
in the above-quoted portions of the Will, 
as including all the descendants and heirs 
of the testator. 





39. Thus construed conjointly, the two 
Wills make it clear that although the en- 
tire family house, comprising 84 or 85 
rooms, at Chandernagore was formally 
endowed to the family idol, yet the testa- 
tor’s intention was that his heirs and des- 
cendants would also be entitled to use this 
house as their family dwelling house, 
apart, from the room wherein the ido! was 
enshrined. 


40. It may be further noted that in 
the Will, dated June 4, 1898, the testator 
made the following provisions for the sewa 
puja of the idol at Chandernagore and for 
other religious festivals : 


(i) The trustees shall set apart interests 
of Government securities for the daily ex- 
penses of worship of the idol. 
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(ii) The Trustees shall pay and apply 
the net interest of Government securries 


of the nominal value of Rs. 25,000/- -for 


the vearly expenses of the Durga Euja 
festival at Chandernagore. 

(iii) The Trustees shall pay and apply 
the net interest of Government securéies 
of the nominal value of Rs. 15,000/- for 
the yearly expenses of the Dolejatra of the 
family idol, Thakur Sreedhar Jew at 
Chandernagore. 


41, The aforesaid provisions further 
show that although the trustees were pro- 
vided with the funds for the Sewa puja 
of the family deity and for other festi~als 
out of the estate left by the testator, but 
they were not expressly constituted as She- 
baits of the deity. It will, therefore, be not 
unreasonable to infer that the intentior of 
the testator was that these funds woulc be 
expended for the purposes indicated by 
him, through the Shebaits. — 


42. Another telling circumstance ap- 
pearing in evidence is that after the death 
of the widow and- the two sons of the 
testator, their heirs, also, continued to ive 
in this family dwellnig house at 
Chandernagore. 


43. It may be further noted that by the 
Will, dated June 6, 1898, no legal title in 
the endowed property was vested in the 
trustees. The title was expressly vestec in 
the family idol to whom the property was 
absolutely dedicated. The testator did not 
create a trust estate in the sense in wkich 
it is understood in English Law. 


44, The above-quoted provisions fom 
the Wills further show that no right. to 
act as ministrant of the idol were con<er- 
red upon the Trustees. On the other hend, 
a mere obligation to hold and use the pro- 
perty for the endowment indicated vas 
impcsed upon the persons designatec. as 
‘trustees’. 


45. Reading the two Wills togetaer, 
with particular focus on the provisions ex- 
tracted in this judgment, it is clear that the 
testator, Durga Chand Roquittee, Jid 
leave Shebaitship undisposed of his pre- 
sumed intention being that Shebaitship 
should devolve on his natural heirs who 
would have a right to use the suit hcuse 
as their family dwelling house. The rights 
conferred on the Trustees under the Will 
may, at the most, amount to a curtailment 
of the right to manage the endowed pro- 
perty which a Shebait would othervise 
have. But, such curtailment by itself would 
not make the ordinary rules of succession 
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in Hindu Law inapplicable in regard to 
the devolution of Shebaitship, which is’ . 
heritable property. 

46. The upshot of the above discussion 
is that in spite of the interposition of the 
Trust for management of the endowed 
property, the Shebaitship remained undis- 
posed of and, as such, the defendant and 
other descendants of Durga Chand Re- 
quittee became co-shebaits of the deity by 
the operation of the ordinary rules of 
Hindu Law. 

47. In arriving at the conclusion that 
in spite of the interposition of the Trust, 
the founder by his will left the Shebait- 
ship undisposed of, and as, the defend- 
ent also, under Hindu Law, became one 
of the Shebaits, we are fortified by the in- 
ference arising out of the facts admitted 
by no less a witness than Plaintiff No. 3, 
Satish Chandra Dass, himself, who alone 
deposed for the plaintiffs. Though he 
claimed that there were no Shebaits of the 
Geities and the trustees were managing 
the Shebas, he categorically admitted the 
following facts : 


(a) “The disputed house is a big house’, 
having 84-85 rooms. “It is the only family 
dwelling house” of the sons and grand- 
Chorone Requettee, who 
live in it, while “the deity is installed in 
room No. 66 in the first floor”. ` 

(b) “The inmates of the disputed house, 
as far as practicable, look after the bath 
of the deity as also the preparation of 
Naibedya (tray containing the offerings) 
and Bhog (food) of the deity”. 

Thus even according to the plain- 
tiffs-appellants, only the descendants and 
heirs of the founder, who live in the en- 
dowed house, have throughout been acting 
as ministrants of the family idol, which, as 
already noticed, is one of the vital charac- 
teristics of a Shebait. In other words, the 
sons and the descendants of Durga Cho- 
rone Requettee, alone, have throughout 
been acting as co-shebaits of the family 
deity, to the exclusion of the ‘trustees’ who 
were not his descendants. 

49. The first two courts were, there- 
fore, right in holding that the Shebaiti 
rights remained with the heirs of the 
founder. 

50. Assuming for the sake of argument, 
that the ‘trustees’ were ` also vested with 
the rights and obligations of a Shebait, 
then also, the evidence on the record ` 
shows that those trustees who were not 
descendants of the founder, Durga Charan 
Requittee, never acted as such. They 
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went out of the picture long ago and must 
be presumed to have renounced their She- 
baiti rights in favour of their co-shebaits 
who were descendants of the founder. It is 
in evidence that in 1984, a dispute arose 
among the descendants of the founder 


with regard to the accommodation in their- 


residential occupation. Thereupon, the 
trustees agreed with the descendants of 
the founder by means of the Agreement 
(Ex. E) to refer the dispute to the sole 
arbitration of Shri Shringerwar Shrimani. 
The arbitrator, inter alia, held that the 
heirs of late Durga Charan Requittee and 
his descendants alone had the rights to act 
as Shebaits. There is documentary evi- 
dence on the record to show that this 
award (Ex. G) given by the arbitrator was 
accepted by the ‘trustees’. The present 
plaintiffs-appellants, by their letter dated 
June 18, 1950 (Ex. A/7), asserted their 
rights on the basis of this award and des- 
cribed the defendant-respondent as a 
Shebait of the deity. The letters (Exs. 
A-8 and A-10) also point to the same 
conclusion. 

51. Thus, even if it is assumed that 
originally, the trustees were regarded as 
having been constituted as Shebaits, then 
also, those among them who were not 
family members of - descendants of the 
founder, renounced and relinquished their 
shebaiti rights, if any, in favour of the 
descendants of the founder. Such a re- 
Jinquishment made in favour of the co-she- 
baits, will be valid. 


52. From whatever angle the matter 
may be looked at, the conclusion is in- 
escapable that Shebaitship of the family 
deity remained solely with the descend- 
ants of the founder; and the defendant- 
respondent who is admittedly a grandson 
of the founder, had been regarded as one 
of the Shebaits, and as such, entitled to 
reside in the disputed rooms. All the She- 
baits were therefore, necessary parties; 
but all of them have not been impleaded. 
The trustees by themselves, have no right 
to maintain the suit in respect of the de- 
butter property, the legal title to which 
vests in the idol, and not in the Trustees. 
The right to sue on behalf of the deity 
vests in the Shebaits. All the Shebaits of 
the deity not having been made par- 
ties, the suit was not properly constituted, 
and was liable to be dismissed on thi 
score alone. 

58. In the view we take, it*is not 
necessary to decide, whether the ‘trust’ 
created by the Will of Durga Chorone Re- 
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quittee was a continuing trust or not, or 
whether the mode of devolution of the 
office of Trustees indicated by the founder 
in his will was or was not hit be the rule 
in Tagore v. Tagore (supra). 

54. For the foregoing reasons, we al- 
low the defendant’s appeal (Civil Appeal 
No. 1874 of 1970), set aside the judgment 
of the High Court, and dismiss the plain- 
tiffs suit. In the result, Civil Appeal 
No. 1878 of 1970 filed by the Plaintiffs, 
ipso facto fails, and is dismissed. In the 
circumstances of the case, there will be no 
order as to costs. 

Order accordingly. 


AIR 1979 SUPREME COURT 1690 


(From: Allahabad) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Moti Lal, Appellant v. State of Uttar 
Pradesh, Respondent. 


Criminal Appeal No, 181 of 1973, D/- 


18-1-1979. 


U. P. First Offenders’ Prokation. Act 
(6 of 1938), S. 4 — Conviction under 
Sections 399/402, Penal Code — Accused 
young man and student — Np previous 
conviction to his credit — Offence not 
punishable with death or imprisonment 
for life — Conviction maintained but 
accused released on probation — Deci- 
sion of. Allahabad High Court, Re- 
versed. (Para 1) 


FAZAL ALI, J. This eppeal by 
special leave is confined only to the 
question whether or not the appellant ` 
should be released on probacion under 
the U. P. First Offenders’ Ac It ap- 
pears that the appellant was a young 
man and a student and there is no evi« 
dence to show that he had any previous | 
conviction to his credit. In the facts 
and circumstances of the case we feel 


. that if the appellant is sent to jail the 


prospect of his becoming ` a hardened 
criminal in the company of other cri- 
minals cannot be ruled out. It is also 
clear that the offence under S. 399/402 
LP.C, of which the. appellani has been 
convicted is not punishable with death 
or imprisonment for life. In these cir~ 
cumstances, we are Satisfied that this 
is a fit case in which the appellant 
should be released on probation. We 
accordingly allow this appeal and while 
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maintaining the conviction, instead of 
passing the sentence of imprisonment 
which we set aside, we release the ap- 
pellant on probation of good concuct 
by furnishing a bond with two sureties 
of Rs. 5,000 each to the satisfactior of 
the trial court with an undertaking 
that he will maintain good behaviour 
during the period of two years, fai_ing 
. which he will have to appear and re- 
ceive the sentence imposed. 

Appeal allowed. 
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BHAGWATL J:— This group of 
appeals ‘and References raises a short 
question of construction: of Ss, 85A and 
80M of the Income-tax Act, 1961 (here- 
inafter referred to as the present Act). 
The question is whether on a true in- 
terpretation of these sections, rebate of 
income-tax is admissible on the actual 
amount of dividend received by an 
assessee, being a company, from an 
Indian company, or it is confined only 
to the dividend income as computed in 
accordance with the provisions of the 
Act, that is, after making the deduc- 
tions specified in Section 57 including 
deduction of the interest paid on bor- 
rowings for making the investments. 
The Gujarat High Court has taken a 
view against the assessee while a dif- 
ferent view has been taken by the 
Bombay, Madras and Calcutta High 
Courts. The appeals are preferred by 
the assessee, namely, Cloth Traders (P.) 
Lid. against the judgment of the Guja- 
rat High Court and they relate to the 
assessment years 1965-66 and 1966-67 
when S. 85A was in force. The Refer- 
ence before us have been made directly 
by the Tribunal under S. 257 of the 
Act in view of the conflict of opinion 
amongst the High Courts. Out of these 
References, three are at the instance of 
the assessees, namely, C. V, Mehta (P.) 
Ltd., M/s. Distributors (Baroda) Pvt. 
Ltd., and H, K. (investment) Co. Pvt. 
Ltd. and one is at the instance of the 


Commissioner of Income-tax, Gujarat. 
They relate to different assessment 
years; assessment year 1969-70 in case 


of C. V. Mehta (P.) Ltd. and Distribu- 
tors (Baroda) Pvt. Ltd, and assess- 
ment years 1965-66 to 1969-70 in case 
of H. K. (Investment) Co. Pvt. Ltd, The 
interpretation of both Ss. 85A and 80M 
is involved in these References since 
S. 854 with some minor alterations 
made in it from time to time was in 
force during the assessment years 1965- 
66 to 1967-68 and S. 80M followed up- 
on it with effect from the commence- 
ment of the assessment year 1968-69 as 
part of Chapter VIA. Though the lan- 
guage of Ss. 85A and 80M is almost 
identical, there are some verbal dis- 
similarities, but as we shall -presently 
point out, they do not make any dif- 
ference in interpretation so far as the 
present question is concerned, 
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2. We are concerned in these ap- 
peals and References only with the 
interpretation of Ss. 85A and 80M, but 
fn order to arrive at the true interpre- 
tation of these sections, it is necessary 
to refer briefly to the history of the 
legislation enacted in these ` sections, 
since these sections were not written 
by the Legislature on a clean slate, 
nor were they the outcome of any new 
or innovative exercise of legislative 
judgment, but they were preceded by 
similar provisions granting rebate of 
super tax or income-tax on inter-cor- 
porate dividends and these provisions as 
interpreted by the courts throw light 
on the true meaning and content of 
Sections 85A and 80M. 

3. The earliest provision granting 
exemption of super tax in respect of 
inter-corporate dividends was made as 
far back as 9th December, 1933 in a 
Notification issued by the Governor 
General in Council and it provided as 
follows: 

“The Governor General in Council is 
pleased to exempt from super tax— 

(i) so much of the income of any in- 
vestment trust company as is derived 
from dividend paid by any other com- 
pany which has paid or will pay super 
tax in respect of the profits out of 
which such dividends are paid.” 


This provision came up for considera- 
tion before a Division Bench 
High Court of Bombay in Commr. of 
Income-tax v. Industrial Investment 
Trust Co. Ltd., (1968) 67 ITR 436 and 
the question was whether the dividend 
income exempted from super tax was 
the entire income by way of dividend 
received by an investment trust com- 
pany or the dividend income as com- 
puted in accordance with the provisions 


of the Act, that is, after deducting the 
expenses incurred in earning it. The 
High Court of Bombay held that the 


“dividend income which was exempted 
under the notification would be the 
dividend income received by the asses- 
see and not the said income less any 
further amounts” because “the notifica- 
tion must be regarded as a self-con- 
tained one and not controlled by any 
other provisions of the Act and there 
was “no warrant to construe the word 
income’ in the notification as total in- 
come, nor to qualify the dividend in- 
come specified in the said notification 
as the dividend income computed under 
Section 12 of the Act”. It was thus held 


of the. 
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that the entire amount of dividend re: 
ceived by an investment trust company 
would be exempt from super tax and 
not the amount of dividend minus the 
expenses incurred in earning it. This 
Notification was followed by a provision 
of a similar kind granting exemption 
from super tax in respect of certain 
specified categories of inter-corporate 
dividends introduced as Section 56A in 
the Indian Income-tax Act, 1922 (here- 
inafter referred to as the old Act) by 
Finance Act, 1953. It is not necessary 
to make any detailed reference to this 
provision since there is no decided case 
which has considered this provision or 
expressed any opinion upon it. 


4. When the old Act was repealed 
and the present Act enacted with effect 
from lst April, 1962, Section 99, sub- 
section (1) was introduced in the pre- 
sent Act exempting certain categories 
of income from super tax and one of 
such categories was that set out in 
clause (iv). Section 99, sub-section (1), 
clause (iv) read as follows: 

“99 (1) Super tax shall not be pay- 
able by an assessee in respect of the 
following amounts which are included 


in his tota] income— 
(iv) if the assessee is a company, 
any dividend received by it from an 


Indian company, subject to the provi- 
sions contained in the Fifth Schedule.” 


This provision continued to be in force 
up to 3lst March, 1965 subject to a 
minor inconsequential amendment made 
by Finance Act, 1964. Now a question 
arose before the High Court of Bombay 
in Commr, of Income-tax v. New Great 
Insurance Co. Ltd., (1973) $0 ITR 348 
whether the exemption granted under 
this provision was in regard to the 
entire amount of dividend received by 
the assessee from an Indian company 
or it was limited to the dividend in- 
come computed in accordance with the 
provisions of the Act and forming part 
of total income. The argument of the 
assessee based on the words ‘any divi- 
dend received by it from an Indian 
company’ was that it was the full 
amount of dividend received by the as- 
sessee which was exempt from super 
tax, while the Revenue relying on the 
words ‘amounts which are included in 
his total income’ contended that it was 
only the amount of dividend computed 
in accordance with the provisions of 
the Act and forming part of total in- 
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come which was entitled to the benefit: 
of exemption under this provision. Tne 
High Court accepted the contention of 
the assessee and pointed out that ona 
plain reading of sub-clause (iv) of sub- 
section (1) of Section 99 it was clear 
that the exemption from super tax was 
granted in respect of ‘any dividend re- 
ceived by it from an Indian compary’ 
and these last words, according to their 
plain grammatical construction, could 
mean only one thing, namely, the en- 
tire amount of dividend received 3y 
the assessee from an Indian compary 
and nothing less, The High Court em- 
phasised the word ‘received’ following 
immediately upon the word ‘dividend’ 
and observed that the use of this ward 
also showed that the exemption was in 
regard to the dividend received and mot 


in regard to the ‘dividend received 
minus the expenses’, The: High Court 
pointed out that the words ‘amounts 


which are included in his total income’ 
in the opening part of Section 99 swb- 
section (1) did not have any limitat.ve 
effect, but they were used merely asa 
convenient mode of describing the dif- 
ferent items of income set out in 
cls. (i) to (v) of that sub-sec. Cls. (i) 
to (v) referred to different items of in- 
come which were sought to be exempt- 
ed from super tax under sub-section (1) 
of Section 99 and it was only if these 
items of income were included in the 
total income of the assessee that be 
question of exemption from super ax 
would arise and hence the legislature 
used the general words ‘amounts which 
are included in his total income’ in the 
opening part of sub-section (1) of Sec- 
tion 99 as an omnibus formula to cover 
these different items. These words ac- 
cording to the High Court were ces- 
criptive of the items of income inclad- 


ed in the computation of the total in- 
come and were not indicative of the 
quantum of the amounts of the dif- 


ferent items included in such computa- 
tion and they did not, therefore, _have 
the effect of cutting down the  p-ain 
natural meaning of the words ‘any di- 
_vidend received by it from an _ Indian 
company’ which represented the quan- 
tum of income in respect of which ex- 
emption from super tax was gramted 
under the section. This view, observed 
the High Court, not only followed logi- 
cally and inevitably from the werds 
used in the statutory provision, but 


was also in consonance with the object 
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. total income, Such a 
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of the legislation, which was to prevent 
double taxation of the amount of divi- 
dend with a view to encouraging in- 
vestment by companies in the share 
capital of other companies. It may be 
pointed out that the same view in. re- 
gard to the construction of clause (iv) 
of sub-section (1) of Section 99 was 
taken by the Calcutta High Court in 
Commr. of Income-tax v. Darbhanga 
Marketing Co. Ltd., (1971) 80 ITR 72 
and it was held that under that provi- 
sion, exemption from super tax was 
granted to an assessee in respect of 
‘any dividend received by it’ which 
meant the full amount of dividend re- 
ceived by the assessee and not ‘dividend 
of interest 
on monies borrowed for earning the 
same’. The Calcutta High Court ob- 
served: ‘The expressions ‘which are in- 
cluded in his total income’ in sub-sec- 
tion (1) of Section 99 and ‘incomes 
forming part of total income’ in the 
heading are descriptive of the items in- 
cluded in the computation of the total 
income and not indicative of the quan- 
tum of the amounts included under the 
different’ items in the computation of 
construction of 
these expressions would be in harmony 
with the obvious meaning of the ex- 
pression ‘dividend received’.” The deci- 
sion of the Bombay High Court in In- 
dustrial Investment Trust Co.’s_ case 
(supra) was strongly. relied upon by the 
Calcutta High Court in coming to this 
decision and the view taken by the 
Calcutta High Court was noted with ap- 
proval by the Bombay High Court in 
New Great Insurance Co.’s case (supra). 
The same view was also taken by the 
Madras High Court in Commr. of In- 


“come-tax v. Madras Motor and General 


Insurance Co. Ltd., (1975) 99 ITR 243 
and it was approved in later decision 
of the same Court in Madras Auto Ser- 


vice v. Income-tax Officer, (1975) 101 
ITR 589. It would, thus be seen that 
notwithstanding the words ‘amounts 


which are included in his total income’ 
in the opening part of sub-section (1) 
of Section 99, all the three High Courts 
namely, Bombay, Calcutta and Madras 


took the view that the entire amount 
of dividend received by the  assessee 
from an Indian Company was exempt 
from super tax and the exemption. was 
not limited to dividend income comput- 
ed. in accordance with the provisions 
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of the Act and forming part of the total 
income. 

5. Section 99, sub-section (1) how- 
ever remained in force only up to the 
close of the assessment year 1964-65 
and by an amendment made by Finance 
Act 10 of 1965, Section 99, sub-sec. (1) 
was omitted and Chapter VI-A and 
Section 85A were introduced in the 
present Act with effect from Ist April, 


1965. Chapter VI-A comprised Sec- 
tions 80A to 80D providing for cer- 
tain specified deductions to be made 


in computing total income while Sec- 
tion 85A, in so far as material, pro- 
vided as follows: 

“85A. Deduction of tax on Inter-Cor- 


porate Dividends:— Where the total in-. 


come of an assessee being a company 
includes any income by way of divi- 
dends received by it from an Indian 
company or a company which has made 


the prescribed arrangements for the 
declaration and payment of dividends 
(including dividends on _ preference 


shares) within India, the assessee shall 
be entitled to a deduction from the 
income-tax with which it is chargeable 
on its total income for any assessment 
year of so much of the amount of in- 
come-tax calculated at the average rate 
of income-tax on the income so includ- 
ed (other than any such income on 
which no income-tax is payable under 
the provisions of this Act) as exceeds 
an amount of twenty-five per cent 
thereof;.....sses ee? 


There were some amendments made in 
Section 85A by Finance Act, 1966 but 
they are not material for our present 
purpose and we need not refer to them. 
Section 85A also came to be considered 
by the Bombay High Court in the New 
Great Insurance Co.’s case (supra) be- 
cause two of the assessment years with 
which the Bombay High Court was 
concerned in that case were assessment 
years 1965-66 and 1966-67 when Sec- 
tion 85A was in force. The Bombay 
High Court pointed out that except for 
some minor verbal changes Section 85A 
was almost in the same terms as Sec- 
tion 99, sub-section (1), clause (iv), the 
only real difference being that the ex- 
emption granted under Section 99, sub- 
section (1), clause (iv) was in regard 
to super tax, while the deduction al- 
lowed under Section 85A was in regard 
to income-tax. The same interpretation 
was, therefore, placed on Section 85A 
as in the case of Section 99, sub-sec. (1), 


A. I. R. 


clause (iv) and it was held that under 
Section 85A, the assessee would be en- 
titled to deduction of income-tax in 
respect of the whole of the dividend 
received from an Indian company. The 
expression ‘where the total income...... 
includes any income by way of dividends’ 
in the opening part of Section 85A was 
construed as referring to the category 
of income by way of dividends receiv- 
ed from an Indian company so that 
if this particular category of income is 
included in the computation of total in- 
come, the assessee would be entitled 
to a deduction of so much of the 
amount of income-tax calculated at the 
average rate of income-tax on the ‘in- 
come so included’ as exceeds an amount 
of twenty-five per cent of such income. 
The words ‘income so included’ were 
read to mean not the quantum of the 
‘income by way of dividends’ included 
in the total income but the income fal- 
ling within the category of ‘income by 
way of dividends from an Indian com- 
pany’ included in the total income. 
Thus the view taken by the Bombay 
High Court was that under Section 85A 
also, the deduction admissible was in 
respect of the entire dividend received 
by the assessee from an Indian company 
and not in respect of dividend income 
minus deductions allowable under the 
provisions of the Act in computing the 
total income. 


6. The original Chapter VI-A and 
certain other sections including Sec- 
tion 85A were deleted from the present 
Act by Finance (No. 2) Act, 1967 with 
effect from ist April, 1968 and replac- 
ed by a new Chapter VI-A which con- 


tains a fasciculous of sections from Sec- 


tion 80A to Section 80VV. Section 80A, 
sub-section (1) provides that in com- 
puting the total income of an assessee 
there shall be allowed from his gross 
total income, in accordance with and 
subject to the provisions of Chapter 
VI-A, the deductions specified in Sec- 
tion 80C to Section 80VV and sub- 
section (2) of that section imposes a 
ceiling on such deductions by enacting > 
that the aggregate amount of such de- 
ductions shall not, in any case, exceed 
the gross total income of the assessee. 
The expression ‘gross total income’ is 
defined in clause (5) of Section 80B to 
mean the total income computed in ac- 
cordance with the provisions of the Ach 
before making any deduction under 
Chapter VI-A or under Section 280-O 
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Section 80M is the new section which 


corresponds to the repealed S. 854 
and it provides for deduction in re- 
spect of certain categories of intez- 


corporate dividends. It is the interpre- 
tation of this section which constitutes 
the subject-matter of controversy þe- 
tween the parties and hence it woud 
be desirable to set it out in - extenso. 
This section has undergone chang=2s 
from time to time since the date of is 


enactment and we will, therefore, re-- 


produce it in the form in which it was 
during the assessment years 1968-69 
and 1969-70 being the assessment years 
with which we are concerned in these 
cases; i 


' “80M, Deduction in respect of certan 
inter-corporate dividends: 


(1) Where the gross total income of 
an assessee being a company  includ2s 
any income by way of dividends r= 
ceived by it from a domestic company, 
there shall, in accordance with and sub- 
ject to the provisions of the section, 
be allowed, in computing the total in- 
come of the assessee, a deduction from 
such income by way of dividends of an 
amount equal to— 


(a) where the assessee'is a foreign 
company— 


(i) in respect of such income by way 
of dividends received by it from an 
Indian company which is not such a 
company as is referred to in Sec. 10-B 
and which is mainly engaged in a pri- 
ority industry.. 80% of such ii- 
come, 


(ii) in respect of such income “by way 
of dividends other than the dividends 
referred to in sub-clause (i)......... 65% 
of such income, 


(b) where the assessee is ‘domes-ic 
company in respect of any such income 
by way of dividends...... 60% of such 
income.” 


There were several amendments made 
subsequently in this section but they 
relate primarily to the percentage of 
the income to be allowed as a deduc- 
tion and do not have any bearing on 
the question of interpretation posed be- 
fore us. One amendment is, however, 
material and that was made by Finarcé 
Act, 1968 by which the words ‘rece-v- 
ed by it’ occurring in sub-section (1) of 
Section 80M were omitted with effect 
from ist April, 1968. The Finance Act 
of 1968 also provided in sub-sections (2) 
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and (3) of Section 31 that notwith- 
standing the omission. of Section 99, sub- 
section (1), clause (iv) and Section 85A, 


the provisions of those sections shall 
have and be deemed always to have 
effect, subject to the modification that 


the words ‘received by it’ in the open- 
ing part of those sections were deleted. 
The net effect of these amendments was 
that the words ‘received by it’ follow- 


ing upon . the word ‘dividend’ were 
omitted with retrospective effect from 
Section 99, sub-section (1), clause (iv) 


and Section 85A and Section 80M was 
to be read as if the words ‘received by 
it? were. hot in the opening part of that 
section, 


7. We shall presently consider the 
language of Section 80M for the pur- 
pose of arriving at its true interpreta- 
tian, but before we do so, we must 
refer to an argument advanced on be- 
half of. the Revenue that whatever 
might have been the interpretation 
placed on Section 99, sub-section (1), 
clause (iv) by the Bombay, Calcutta 
and Madras High Courts and on Sec- 
tion 85A by the Bombay High Court, 
it cannot hold good any more in view 
of the retrospective deletion of the 
words ‘received by it? in -the opening 
part of these sections. The argument 
was that the decisions of the Bombay, 
Calcutta and Madras High Courts up- 
holding the view that the exemption 
from super tax under Section 99, sub- 
section (1), clause (iv) and the ‘deduc- 
tion of income-tax under Section 85A 
were admissible in. respect of the en- 
tire amount of dividend received by an 
assessee without any deduction, were 
based on the words ‘received by it’ and 
since these words were retrospectively 
omitted, these decisions could no longer 
be regarded as valid. We do not think 
this contention of the Revenue can be 
sustained if we have regard to the ob- 
ject and purpose for which the words 
‘received by it’ were deleted. It is clear 
from the Notes on clause 31 which sub- 
sequently became Section 31 of the 
Finance Act, 1968 that the amendments 
retrospectively deleting the words ‘re- 
ceived by it’ from the opening part of 
Section 99, sub-section (1), clause (iv) 
and Section 85-A were made with a 
view to widening scope of the relief 
granted under these sections, as it was 
felt that the presence of these words 


might render those sections inappli« 
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cable in cases where the shares tọ which 
the dividend relates are registered in 
the name of a person other than the 
assessee and, the dividend is, therefore. 
received, strictly speaking, by suck: 
other person and not by the assessee. 
The object of introducing these amend- 
ments was to widen the scope of the 
tax relief provided under Section 99, 
sub-section (1), clause (iv) and Sec- 
Don 85A by making it available to the 
assessee even though the shares to 
which the dividend related were regis- 
tered in the name of a person other 
than the assessee and not to narrow it 
down by restricting it to net dividend 


computed after making deductions al- 
lowable under the provisions of the 
Act. The omission of the words ‘re- 


ceived by it’ does not, therefore, make 
any difference in the interpretation of 
Section 99, sub-section (1), clause (iv) 
and Section 85A so far as the present 
question is concerned. Even after the 
deletion of the words ‘received by it’, 
the expressions ‘any dividend from an 
Indian company’ and ‘any income by 
way of dividends from an Indian com- 
pany’ occurring in the opening part of 
these sections continue to mean the 
same thing, namely, the full amount of 
dividend derived or moving from an 
Indian company. The decisions of the 
Bombay, Calcutta and Madras High 
Courts interpreting these sections can- 
not, therefore, be said to be displaced 
by the retrospective omission of the 
words “received by it.” 


8. So far as Section 99, sub-section 
(1), clause (iv) is concerned, we have 
no doubt that the interpretation placed 
on this provision by the Bombay, Cal- 
cutta and Madras High Courts is 
correct, The reasoning given by the 
Bombay High Court in New. Great 
Insurance Co’s case (supra) is unexcep- 
tionable and we find ourselves in agree- 
ment with it. It is clear on a plain 
natural construction of the language 
of this provision that it grants exemp- 
tion from super tax in respect of “any 
dividend from the Indian company” 
and those last mentioned words cannot 
mean anything else than the full 
amount of dividend derived from an 
Indian company.’ They cannot obvi- 
ously mean dividend from an Indian 
company minus any expenses incurred 
in earning it, or less any other deduc- 


tion allowable under the Act. It is 
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Do doubt true that the opening part of 
Section 99, sub-section (1) contains the 
words “the following amounts which 
are included in his total income”, but 
these words do not have any limitative 
effect so as to restrict “dividend from 
an Indian company” in respect of which 
exemption from super tax is granted to 
net dividend computed in accordance 
with the provisions of the Act and 
forming part of the total income. It 
may be noticed that the exemption 
from super tax granted under Section 
99, sub-section (1) is not only in re- 
spect of “dividend from an Indian com- 
pany” as referred to in clause (iv), 
but also in respect of other items of 
income mentioned in clauses (i) to (iii) 
and (v) The Legislature clearly and 
understandably wanted to provide that 
the different categories of income men- 
tioned in clauses (i) to (v) should be 
eligible for exemption from super-tax 
only if they are included in the total 
income and the Legislature could have 
made such a provision separately in re- 
spect of each category of income in the 
opening part of Section 99, sub-section 
(1), but instead of adopting such legis- 
lative device, which would have been 
both inept and inelegant, the Legisla- 
ture chose to use an omnibus expres- 
sion “the following amounts which are 
included in his total income”, which 
would cover all the different items of 
income dealt with in clauses (i) to (v). 
These words were introduced merely 
to provide that the category of income 
in respect of which exemption from 
super-tax is claimed must be included 
in the total income and they were not 
intended to refer to the quantum of 
such income included in the total in- 
come for exempting it from super-tax; 
they were descriptive of items of in- 
come included in the total income and 
were not indicative of the quantum of 
the amounts included under different 
items in the computation of the total 
income. It would, therefore, seem that 
though the exemption from super-tax 
granted under clause, (iv) of sub-sec- 
tion (1) of Section 99 would be appli- 
cable only if the particular item of 
income, namely, “dividend from an 
Indian Company” is included in the 
total income, what is exempted is 
“dividend from an Indian company” 
which can only mean the full amount 
of dividend received from an Indian 


‘company, 
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9. This view which we are taking is 
clearly supported by the decision of 
this Court in Commr. of Income-tax, 
Kerala v. South Indian Bank Ltd. (1966) 
59 ITR 763 where the question was as 
to the true interpretation of a notifica- 
tion issued by the Central Government 
under Section 60-A of the old Act 
which was in the following terms: 

“No income-tax shall be payable by 
an assessee on the interest receivable 
on the following income-tax free loans 
issued by the former Government of 
Travancore or by the former Govern- 
ment of Cochin, provided that such 
interest is received within the terri- 
tories of the State of Travancore-Cochin 
and is not brought into any other part 
of the taxable territories to which the 
said Act applies. Such interest shall, 
however, be included in the total in- 
come of the assessee for the purposes 
of Section 16 of the Indian Income- 
tax Act, 1922: ......... ii 


The argument of the Revenue was that 
the exemption from income-tax granted 
under this notification was in respect of 
interest receivable on securities minus 
the expenses incurred in earning it and 
not in respect of the entire amount of 


interest because it was only that 
amount of interest arrived at after 
computation in accordance with Sec- 


tion 8 of the old Act which was inclu- 
dible in the total income and liable to 
bear tax and the exemption from tax 
could, therefore, only be in respect of 
such amount. This argument was nega- 
tived by the Court and it was pointed 
out Ee Subba Rao, J., that: “this noti- 
fication -does not refer to the provisions 
of Section 8 of the Income-tax Act at 
all. It gives a total exemption from 
income-tax to an assessee in respect of 
the interest receivable on income-tax 
free loans mentioned therein. It gives 
that exemption subject to conditions, 
namely, (i) that the interest is received 
within the territories of the State ` of 
Travancore-Cochin, and (ii) that it is 
not brought into any other part of the 
taxable territories, It includes the said 
exempted interest in the total income 
of the assessee for the purpose of Sec- 
tion 16 of the Income-tax Act Short- 
ly stated, the notification is a self-con- 
tained one; it provides an exemption 
from income-tax payable by an assessee 
on a particular class of income subject 
to specified conditions. Therefore, there 
is no scope for controlling the provi- 
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sions of the notification with reference 
to Section 8 of the Income-tax Act. The 


expression “interest receivable on im- 
come-tax free loans” is clear and un- 
ambiguous, .Though the point of time 


from which the exemption works is 
when it is received within the terri- 
tories of the State of Travancore- 
Cochin, what is exempted is the interest 
receivable. ‘Interest receivable” can 
only mean the amount of interest cal- 
culated as per the terms of the secu- 
rities. It cannot obviously mean “inte- 
rest receivable minus the amount spent 


in receiving the same.” It may be 
noted that the last part of this 
notification provided for inclusion “of 


such interest’, that is, interest in re- 
spect of which exemption from tax was 
granted, in the total income of the as- 
sessee and obviously this would have 
to be done after computation in accord- 
ance with the provisions of Section 8 
of the old Act. But even so, it was held 
that the exemption from tax was in 
respect of the entire amount of interest 
received on the securities. The reason- 
adopted in this decision clearly 
supports the view we are taking in re- 
gard to the construction of clause (iv) 
of sub-section (1) of Section 99 and we 
must hold that the decisions of the 
Bombay, Calcutta and Madras High 
Courts lay down the correct law on 
the interpretation of this provision. 
10. The next provision we must con- 
sider is Section 85-A which came in the 
wake of Section 99, sub-section (1), 
clause (iv). This section lays down a 
condition for its applicability in its 
opening part by using the words 
“where the total income of an assessee 
includes any income by way of 
dividend from an Indian company”. 
The condition is that the total income 
must include income by way of divi- 
dends from an Indian company. It is 
only if this category of income forms 
a component part of total income that 
the provision enacted in the section is 
attracted and the assessee becomes en- 
titled to rebate on income calculated 
with reference to the “income so in- 
cluded”, The argument of the Revenue 
was that the words “income so includ- 
ed” must mean the quantum of the in- 
come included in the total income and, 
therefore, rebate on income tax granted 
under Section 85A can only be in res- 
pect of dividend income computed in 
accordance with the provisions of -the 
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Act and forming part of the total in- 
come and not in respect of the full 
amount of dividend received by the as- 
sessee, This argument is, in our opinion, 
fallacious. It is based on a misreading 
of the words “income so included” and 
ignores the context in which these 
words occur. If the opening part of 
the section refers to inclusion of the 
particular category of income denoted 
iby the words “income by way of divi- 
















dends from an Indian company”, the 
words “so included” cannot have re- 
ference to the quantum of the income 


included, but they must be held to refer 
nly to the category of income includ- 
ed, that is, income by way of dividends 
from an Indian company. The meaning 
of the section would become clear if we 
substitute the words “income by way 
of dividends from an Indian company” 
for the words “income so included”. 
Then it would be obvious — indeed it 
would need no argument to hold — 
that the rebate on income-tax is to be 
calculated by applying the average rate 
of tax to the “income by way of divi- 
dends from an Indian company” which 
can only mean the full amount of divi- 
end received from an Indian company. 
This was the view taken by the Bom- 
bay High Court in the New Great 
Insurance Co’s case and we find our- 
selves in agreement with it. 


11. We must now turn Io consider 
Section 80-M for the purpose of arriv- 
ing at its true interpretation. There is 
a close similarity between Section 85A 
and Section 80M so far as the opening 
part of the two sections is concerned, 
but when we come to the latter part, 
we find that there is a difference, inas- 
much as Section 85A provides for cal- 
culation of rebate of income-tax on 
“income so included”, while Section 
80M provides for deduction of the 
whole or part of “such income by way 
of dividends”. Even if there be any 


doubt or ambiguity in regard to the 
meaning of the words “income so ib- 
cluded” in Section 85A, though we 


do not think that there is any scope 
for such doubt or ambiguity, the langu- 
age employed by the Legislature in 
Section 80M is much clearer and leaves 
no doubt that the deduction, whether 
whole or 60 per cent, is to be calculat- 
ed with reference to the entire amount 
of income by way of dividends receiv- 


ed from a domestic company, Section 
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80M occurs in Chapter VIA which is 
headed “Deduction to be made in com- 
puting total income”. Section 80M, 
sub-section (1) provides that in com- 
puting the total income of an assessee, 
the deductions specified in Sections 
80C to 80VV shall be made from his 
gross total income and gross total in- 
come, according to the definition in 
Section 80B, clause (5), means the total 
income computed in accordance with 
the provisions of the Act before mak- 
ing any deduction under Chapter VIA 
or under Section 280-O. What Section 
80A, sub-section (1) requires is that 
first the total income of the  assessee 
must be computed in accordance with 
the provisions of the Act without tak- 
ing into account the deductions requir- 
ed to be made under Chapter VIA or 
under Section 280-O and then from the 
gross total income thus computed, the 
deductions specified in Sections. 80C to 
80VV must be made in order to arrive 
at the total income. But sub-section (2) 
of Section 80A provides that the aggre- 
gate amount of the deductions required 
to be made under Chapter VIA shall 


not exceed the gross total income of 


the assessee so that the total income 
arrived at after making the deductions 
specified Ss. 80C to 80VV from the gross 
total income can never be a minus or 
negative figure. This provision impos- 
ing a ceiling on the deductions which 
may be made under Sections 80C to 
80VV clearly postulates that in a given 
case the aggrégate amount of these 
deductions may exceed the gross total 
income. It is in the context of this 
backsround that we have to determine 
the true interpretation of Section 80M, 
which, as the marginal note indicates, . 
provides for deduction in respect of 
certain inter-corporate dividends. Sec- 
tion 80M sub-section (1) opens with 
the words ‘Where the gross total in- 
come of an assessee... includes any in- 
come by way of dividends from a 
domestic company” and proceeds to 
say that in such a case there shall be 
allowed in computing the total in- 
come of the assessee a deduction “from 
such income by way of dividends” of 


an amount equal to the whole of such 
income or 60 per cent of such income, 
as the case may be, depending on the 
nature of the domestic company from 
which the income by way of DES 
is received, Now the words “such in 


1979 


come by way of dividends” must be 
referable to the income by way. of 
dividends mentioned earlier and that 
would be income by way of dividends 
from a domestic company which is in- 
cluded in the gross total income. The 
whole of such income, that is, inccmé 
by way of dividends from domestic 
company or 60 per cent of such income, 
as the case may be, would be deduc- 
tible from the gross total income for 
arriving at the total income of the as- 
sessee. The words “where the gross 
total income of an assesseé...... inclu-les 
any income by way of dividends from 
a domestic company” are intended only 
to provide that a particular category of 
income, namely, income by way of 
dividends from a domestic compeny 
should form a component part of "he 
gross total income. These words. merely 
prescribe a condition for the applica- 
bility of the section, namely, that -he 
gross total income must include he 
category of income described by "be 
words “income by way of  dividemds 
from a domestic company.” If the gross 
total income § includes this particular 
category of income, whatever be ihe 
quantum of such income included, the 
condition would be satisfied and he 
assessee -would be eligible for deduction 
of the whole or 60 per cent of “stch 
income.” Now, if the words “where the 
gross total income of an assessee ..... 
includes any income by way of divi- 
dends from a domestic company” in the 
opening part of the section refer orly 
to the inclusion of the. category of m- 
come denoted by the words “income by 
way of dividends from a domestic com- 
pany” and not the quantum of the in- 
come so included, the words “such m- 


come” cannot have reference to . the 
quantum of the income included, tut 
they must be held referable only to 


the category of the income included, 
that is, income by way of dividends 
from a domestic company. The words 
“such income” as a matter of plein 
grammer must be substituted by the 
words “income by’ way of dividends 
from a domestic company” in order to 
arrive at a proper construction of tne 
section and if that is done, it would 7e 
obvious that the deduction is to be in 
respect of the whole or 60 per cent of 
the “income by way of dividends fron 
a domestic company” which can only 
mean the full amount of dividends 
received from a domestic company, The 
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deduction permissible under the sec- 
tion is, therefore, to be calculated with 
reference to the full amount of divi- 
dends received froma domestic company 
and not with reference to the dividend 
income as computed in accordance with 
the’ provisions of the Act, that is, after 
making deductions provided under the 
Act. This was the view taken by the 
Madras High Court in Madras Auto 
Service v. Income-tax Officer, Madras 
((1975) 101 ITR 589) and it meets with 
our approval. It is true that the Guja- 
rat High Court has taken a contrary 
view in Cloth Traders Pvt. Ltd. v. 
Commr., of Income-tax, Gujarat, which 
is the subject matter of Civil Appeals 
Nos. 117 and 118 of 1975, but we think 
it proceeds on an erroneous interpre- 
tation of the language of Section 80M, 
sub-section (1). It wrongly construed 
the words “such income” to be refer- 
able to the quantum of income inclu- 
dible in the gross total income, over- 
looking the fact that the opening words 
in the section, namely, "where the 
gross total income of an assessee......... 
includes any income by way of divi- 
dends from a domestic company” refer 
only to the inclusion of the category 
of income by way of dividends from a 
domestic company and they are not 
indicative of the quantum of the in- 
come included in the gross total income. 
It is true that on this view the deduc- 
Don in respect of the income by way 
of dividends from a company falling 
within clause (a) of sub-section (1) of 
Section 80M may exceed the quantum 
of such income included in the gross 
total income, but that possibility is in- 
deed contemplated and taken care of 
by Section 80A, sub-section (2) which 
provides that the aggregate amount of 
the deluctions shall not in any case 
exceed the gross total income of the 
assessee, 


12. We mag point out that even 
though the consistent view taken by the 
Bombay, Madras and Calcutta High 
Courts in regard to the interpretation 
of Section 99, sub-section (1), clause 
(iv) was that the exemption from super- 
tax under that provision was admis- 
sible in respect of the full amount of 
dividends received from an Indian com- 
pany and was not limited to the divi- 
dend income computed in accordance 
with the provisions of the . Act and 


forming part of the total income and 
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the same view was taken by the Bom- 
bay High Court in the New Great Insu- 
rance Company case (supra) in regard 
to the interpretation of Section 85A 
which contained the opening words 
“where the total income of an assessee 
.....includes any income by way of divi- 
dends from an Indian company”, simi- 
lar to the opening words in sub-section 
(1) of Section 80M and the Madras 
High Court also placed the same inter- 
pretation on S. 80M, sub-section (1) in 
Madras Auto Service case (supra), the 
legislature did not choose to make any 
amendment in the language of Section 
80M, sub-section (1) with a view to 
setting at naught this judicial inter- 
pretation. If the legislature was of the 
view that the deduction should not be 
in respect of the full amount of divi- 
dends received from a domestic com- 
pany, but it should only be in respect 
of the amount of dividends computed 
after deducting allowable expenditure, 
we have no doubt that the legislature 
would have amended Section 80M, sub- 
section (1) and made its intention quite 
clear. The legislature in fact amended 
Section 80M several times in respect 
of other matters subsequent to the 
decision of the Bombay High Court in 
the New Great Insurance Company’s 
case and the decision of the Madras 
High Court in the Madras Auto Ser- 
vice’s case, but is did not choose to 
amend the language employed in Sec- 
tion 80M, sub-section (1) for the pur- 
pose of overriding the interpretation 
placed by the courts. This would seem 
to indicate legislative recognition of 
the interpretation placed by the courts 


on Section 85A and Section 80M and 
it is a circumstance, though not of 
much weight which lends support to 


the view we are taking in regard to 
the interpretation of Section 80M. 

13. We may also in this connection 
refer to Section 80K read with Rule 20, 
Section 80MM, Section 80N and Sec- 
tion 80-O which occur in the same 
group of sections as Section 980-M. 
These sections use the same legislative 
formula as Section 80-M and open 
with the identical words “where the 
gross total income on an assessee...in- 
cludes any income...”’. It appears on a 
plain reading of these sections that the 
deduction admissible is in respect of 
the whole of the income received by 
the assessee and not in respect of the 
income computed after making the 
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deductions provided under the Act. 
Vide Madras Auto Service case (supra) 
and Addl. Commr. of Income-tax v. 
Isthmian India Maritime Pvt. Ltd. 
We derive considerable support for our 
view from the analogy of these sections, 


14. We, therefore, allow Civil Ap- 
peals Nos. 117 and 118 of 1975 and 
answer the question referred to the 
Tribunal in those appeals in favour of 
the assessee and against the Revenue.. 
The questions referred by the Tribunal 
in Tax References Nos. 2, 6 to 9, 16 
and 18 of 1975 are also answered in 
favour of the assessee and against the 


Revenue. We hold that the assessees 
in these appeals and references are 
entitled to relief under Section 


85-A for the assessment years 1965-66, 
1966-67 and 1967-68 and under Section 
80M for the assessment years 1968-69 
and 1969-70 in respect of the entire 
amount of the dividend income without 
deduction of interest paid on borrow- 
ings for acquiring the shares. The Com- 
missioner will pay the costs of the ap- 
peals and the references to the respec- 
tive assessees, 


Orders accordingly, 
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S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeals Nos. 360 and 3868 
of 1975, D/- 15-2-1979. 
Umedmal, Appellant wv. State of 
Maharashtra, Respondent, 
and 
Lalta Prasad, Appellant v. State of 


Maharashtra, Respondent. 


Prevention of Food Adulteration Act 
(1954), S. 16 — Sentence — Adultera- 
tion found to be of very marginal 


nature — Sentence reduced to period 
already undergone — Fine imposed 
maintained. (Para 1) 


FAZAL ALI, J.:— These appeals have 
been pressed by the counsel for the 
appellant on the question of sentence 
only. Having regard to the very mar- 
ginal nature of the adulteration found 
by the Public Analyst. We think there 
is sufficient room for reduction in the 
sentence of the appellants. In peculiar 
facts and circumstances of these cases, 
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therefore, while upholding the convie- 
tion, we reduce the sentence of beth 
the appellants to the period already 
served maintaining the fine imposed by 
the trial Court. With this modification, 
the appeals are dismissed. 

Order accordingty, 


Union of India v. Surjit Singh 


AIR 1979 SUPREME COURT 1701 
(From: Calcutta)* 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeal No. 2053 of 1969, Di 
18-1-1979. 

Union of India,- Appellant v. Surjit 
Singh Atwal, Respondent, 

Civil P. C. (1908), O. 6, R.8 and 


O 8, R. 2 — Contract with Government 
— Plea that S. 175 (3) of Government 
of India Act was not complied wth 
raised by Government after number of 
years after filing written statement — 
Piea cannot be allowed. 


The plea that the provisions of Sec- 
tion 175 (3) of the Government of India 
Act had not been complied with is a 
mixed plea of fact and law. The illega- 
lity of a contract must be specifically 
pleaded as much as the denial of a con- 
tract. Order Vi, Rule 8 provides that 
where a contract is alleged in any 
pleading, a bare denial of the same 3y 
the opposite party shall be can- 
strued only as a denial łn fect 
of the express contract alleged or of 
the matters of fact from which tie 
same may be implied, and not as a 
denial of the legality or sufficiency in 
law of such contract. Order VIII, Rule 
2, Civil P. C. prescribes that the defen- 
dant must raise by his pleading all 
matters which show the suit not to 2e 
maintainable, or that the transaction is 
either void or voidable in point of law. 

(Para 5) 


In the circumstances the defendant 
was not entitled to raise the plea bf 
illegality of the agreement, not havirg 
so pleaded in the written statement and 
not having raised any issue with regard 
to it. To permit such a plea to be 
raised several years after the institu- 
tion of the suit would greatly prejudi«e 


“(Appeal No. 199-A of 1964, D/- 16-7- 
1968 (Cal). 
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Cases Referred: Chronological Paras 
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Mr R. P. Bhatt, Sr. Advocate (M/s. 
E. C. Agarwal and Girish Chandra 
Advocates with him), for Appellant; 
Mr. H. B. Datar, Sr. Advocate, (Mr. 
Ashok Grover, Advocate with him), for 
Respondent. 


CHINNAPPA REDDY, J.:— Not con- 
tent with raising a false plea, the ap- 
pellant, Union of India, has preferred 
this appeal on a technical ground, The 
respondent-plaintiff undertook the con- 
struction of a hard Runway, taxi tracks 
and dispersal roads at Dalbhumghar 


‘Aerodrome. There was a formal writ- 


ten agreement between the parties 
(Agreement No, A-VII/96 of 1944-45). 
The respondent completed the work in 
1945. The agreement provided for the 
work to be done “with stone at site”. 
As no stone was available at the site, 
stone had to be obtained by blasting 
arock ina Hillock, The rates stipulated 
in the agreement were on the basis 
that stone was available at site and 
not on the basis that stone had to be 
obtained by blasting rock. Some of the 
rates, therefore, required revision. There 
was a conference between the parties 
in November, 1947, On the side of the 
Government the Superintending Engi- 
neer, the Executive Engineer and the 
Deputy Accountant General were pre- 
sent, In respect of fourteen items of 
work the old rates were not altered. In 
respect of ten items of work only the 
rates were altered. Out of these ten 
items rates were substantially increas- 
ed for nine items but slightly decreas- 
ed for one item. The rates agreed be- 
tween the parties at the conference 
were the very rates which had been 
previously fixed by a Government 
Engineer named Ramani Roy and sug- 
gested to the plaintiff by the Superin- 
tending Engineer for his acceptance. 
The plaintiff initially objected to the 
rates but withdrew his objections at 
the conference. It was agreed that the 
total amount of the final bill prepared 
in accordance with the agreed rates, 
less a sum of Rs. 50,000/-, should be 
paid forthwith and the balance of Ru- 
pees 50,000/- should be paid two weeks 
thereafter. As agreed the amount of 
the final bill, less Rs. 50,000/-, was 
paid but not the sum of Rs. 50,000/-. 
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The sum of Rs. 50,000/- was not paid 
despite repeated demands by the plain- 
tif. The plaintiff therefore, filed suit 
No. 531 of 1951 on the original side of 
the High Court of Calcutta on 24th 
January, 1951 to recover the sum of 
Rs. 50,000/- together with interest. 


2. In the plaint, as filed originally, 
the plaintiff stated that it was agreed 
that the work should be done by the 
plaintiff on the terms and conditions 
mentioned in certain letters that passed 
between the parties. No reference to 
the written agreement was initially 
made in the plaint but by a later 
amendment reference was also made to 
the agreement No. A-VII/96. The plain- 
tiff further stated in the plaint that 
aiter the completion of the work there 
was a conference in November, 1947 at 
Calcutta and an agreement was arrived 
at between the parties regarding the 
rates at which the plaintiff was to be 
paid for the work executed by him. He 
claimed that in accordance with the 
terms of the agreement arrived at in 
November, 1947, he had yet to be paid 
a sum of Rs, 50,000/-. 


3. As we said earlier, the suit was 
filed on 24th January, 1951. The defen- 
dant, Union of India, filed a written 
statement on ist February, 1956 five 
years after the filing of the suit. The 
contract for the execution of the work 
was admitted. The completion of the 
work was admitted. The conference al- 
leged by the plaintiff-to have been held 
in November 1947 was denied. The 
agreement said to have been arrived at 
the conference was also denied. These 
denials have been found to be false by 
the Courts below and the learned Coun~ 
sel for the appellant had to admit be- 
fore us that the denial was ‘unfortu- 
nate’. It is a matter not merely of 
surprise but of shock to us that such 
a blatant false plea should have been 
raised by the Government in solemn 
proceedings before a Court of law. Far 
from ‘setting an example as an ideal 
litigant, we notice that such. false and 
untenable pleas are often raised on be~ 
half of the Government. This is a mat- 
ter which needs _looking into by the 
authorities that are concerned with it 
and we earnestly hope that some suit- 
able remedial action will be taken to 
avoid such pleas. To continue the story, 
no plea was taken in the written state- 
ment that the contract between the 
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parties was hit by any failure to com- 
ply with the provisions of Section 175 
(3) of the Government of India Act, 
1935. 

4, More than a dozen years 
the institution of the suit and eight 
years after the filing of the written 
statement, an application for amend- 
ment of the written statement was filed 
on 25th April, 1964, to enable the de- 
fendant to raise the plea that the con- 
tract was ‘hit by the failure to comply 
with the provisions of Section 175 (3} 
of the Government of India Act, 1935. 
The application was dismissed on Lef 
May, 1964, but it was observed that the 
defendant was entitled to raise tha 
plea sought to be raised by the amend- 
ment even without an amendment, 
Thereafter the suit proceeded to trial, 
Mr. Justice Mallick who tried the case 
decided in favour of the plaintiff on 
the several questions of fact which 
were raised. A question regarding come- 
pliance with the provisions of Section 
80 Civil Procedure Code was also de- 
cided in favour of the plaintiff He, 
however, held- that the suit was based 
not on Agreement No. A-VII/96_ of 
1944-45 but on the agreement arrived 
at between the parties in November, 
1947, that this agreement was bad for 
non-compliance with the requirements 
of Section 175 (3) of the Government 
of India Act, 1935, and that the suit 
had, therefore, to be dismissed. On the 
basis of the finding that the 1947 agree- 
ment was bad for non-compliance with 
the requirements of Section 175 (3) of 
the Govt. of India Act, 1935, the learned 
Judge also held that the Court hadno 
jurisdiction to entertain the suit. The- 
suit was accordingly dismissed. On ap- 
peal, a Division Bench of the Calcutta 
High Court consisting of A. N. Ray 
and S. K. Mukherjee, JJ., held that 
the defendant not having pleaded in 
the written statement that the contract 
contravened the provisions of Section 
175 (3) of the Government of India 
Act and there being no issue with re- 
gard to Section 175 (3), the learned 
Single Judge was wrong in entertain- 
ing such a plea, at that belated stage. 


after 


It was observed that the request for 
amendnient of the written statement 
was made thirteen years after the 
institution of the suit and that the 


plaintiff was greatly prejudiced by such 
a plea being entertained. It was also 
held by the Division Bench that thera 
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was no new agreement in November 
1947. AN that was done in November 
1947 was to settle the rates for “addi- 
tional or substituted work” as provid- 
_ ed in clauses 12 and 12-A of the orizi- 
nal agreement. In view of their ccn- 
clusion that the plea regarding the 
invalidity of the agreement should not 
have been entertained by the learned 
single Judge, the Division Bench held 
that the Calcutta High Court kad 
jurisdiction to entertain the suit. ‘The 
appeal was allowed and a decree was 
granted for Rs. 50,000/- with inter2st 
from the date of judgment, The Union 
of India has preferred this appeal par- 
suant to a certificate granted 
Article 133 (1) (a) of the Constitution 
of India (as it stood prior to the 30th 
amendment), 


5. Shri Bhatt, learned Counsel ` "ot 
the appellant submitted that the suit 
was based on the agreement of Novem- 
ber, 1947 and that this agreement was 
void as the provisions of Section 175 
(3) of the Government of India Act, 
1935, were not complied with. We do 
not prima facie agree that the suit was 
based on any agreement arrived at in 
November, 1947. We do not, however, 
desire to go into the question as we 
are satisfied that the Appellate Court 
was right in holding that the defendent 
was not entitled to raise the plea of 
illegality of the agreement, not having 
so pleaded in the written statement 
and not having raised any issue- with 
_{regard to it. We agree with the learn- 
ed Judges of the Calcutta High Court 
that to permit such a plea to be raised 
several years after he institution of 
the suit would greatly prejudice the 
plaintiff. If such a plea had been ra-s- 
ed at the appropriate stage, the plain- 
tiff might have come out with a suit- 
able answer. He might have had his 
own pleadings amended either by seek- 
ing to rest his case on the  origiral 
_ agreement or under Section 65 or Sec- 

tion 70 of the Indian Contract Act. We 
do not wish to speculate on the pcs- 
sible alternate cases which the plain- 
DÉI might have put forward had tne 
plea been raised. We only wish to 
observe that the plea that the provi- 
sions of Section 175 (3) of the Governa- 

ent of India Act had not been cor- 
plied with is a mixed plea of facts 
and law. We further agree with ine 


view expressed by the learned Judges 


A D. Pande v. 


uncer 
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of the Calcutta High Court that the 
illegality of a contract must be speci- 
fically pleaded as much as the denial 
of a contract, Order VI, Rule 8 pro- 
vides that where a contract is alleged 
in any pleading, a bare denial of the 
same by the opposite party shall be 
construed only as a denial in fact of 
the express contract alleged or of the 
matters of fact from which the same 
may be implied, and not as a denial of 
the legality or sufficiency in law of 
such contract. Order VIII, Rule 2 Civili 
Procedure Code prescribes that the 
defendant must raise by his pleading 
all matters which show the suit not to 


be maintainable, or that the transac- 


tion is either void or voidable in point 
of law. In Kalyanpur Lime Works Ltd. 
v. State of Bihar (1954 SCR 958) the 
Supreme Court reversed the judgment 
of the High Court on the ground that 
the High Court was not justified in al- 
lowing to be raised at the time of 
argument the question whether there 
was a contravention of Section 30 of 
the Government of India Act 1915. Re- 
liance was placed upon Order VI, Rule 
8 and Order VIII, Rule 2 of the 
Civil Procedure Code 1908. We are, 
therefore, of the view that the Divi- 
sion Bench of the High Court was right 
in holding that the learned single Judge 
was not justified in permitting the de- 
fendant to take up the plea that the 
contract was hit by the failure to 
comply with the requirements of Sec- 
tion 175 (3) of the Government of 
India Act. In the result the appeal is 
dismissed with costs. ; 

Appeal dismissed. 


AIR 1979 SUPREME COURT 1703 
(From: Bombay) 
S. MURTAZA FAZAL ALI AND 
A D. KOSHAL, JJ. 

Criminal Appeals Nos, 429 and 430 of 
1974, D/- 7-2-1979. 

Abadhraj Dukharam Pande and an- 
other etc., Appellants v. State of Maha- 
rashtra, Respondent, 


Penal Code (1860), Section 324 — 
Hurt by sharp weapon — Sentence — 


Reduction in appeal by special leave 
— Injury caused by a Razor, very 
serious — Question of reduction does 
GW/GW/B248/79/SNV 
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not arise — of India 
Art. 136). (Para 3) 
FAZAL ALI, J.:— In these appeals 
by Special leave, appellant No. 1 has 
been convicted under Section 324 to 
one year’s rigorous imprisonment and 
accused 2 and 4 under Section 323 ‘to 
one month’s rigorous imprisonment. 


2. We have gone through the. judg- 
ment of the Sessions Judge and we find 
that it has fully discussed the evidence 
of the prosecution and has come to a 


(Constitution 


clear finding that the prosecution case 
is proved, The appeals before the 
High Court were dismissed in limine 


and we are satisfied that there is no 
arguable point in these cases which 
may have persuaded the High Court to 
admit the appeals. We, therefore, do 
not see any merit in these appeals. 


3. As regards the question of sen- 
tence, since the injury caused by A-1 
was a very serious one, having torn a 
portion of the abdomen by a razor, 
there is no question of any reduction 
in the sentence of A-1. As regards A-2 
and A-4, it is stated that A-2 has al- 
ready served out sentence and A-4 
has also served out a portion of the 
sentence. In these circumstances, there- 
fore, we while upholding the convic- 
tion and sentence of A-1 and A-2 re- 
duce the sentence of A-4 to the period 
already served. With this modification, 
the appeals are dismissed. 

Appeals dismissed. 


AIR 1879 SUPREME COURT 1704 
(From: Bombay) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Criminal Appeals Nos 128, 129, 162, 
211 of 1972, D/- 21-2-1979. 
B. A. Rasam, etc., Appellants v. State 
of Maharashtra, Respondents. 


Constitution of India, Art. 136 — Pre- 
vention of Corruption Act (2 of 1947), 
Sec. 5 — Conviction under — Accused 
very old man of 87 years and having 
already undergone a few months’ 
rigorous imprisonment — Held having 
regard to facts and circumstances of 
the case and on humanitarian grounds 


it was not fair and just to send him 
back to jail — Sentence reduced to 


period already served. {Para 2) 


EW/FW/B566/79/DHZ 


ALR. 


FAZAL ALI, J.i— These appeals by 
special leave are directed against a 


‘common judgment of the Bombay High 


Court dated 23rd/24th February, 1972, 
convicting the appellants under various 
sections of the Indian Penal Code and 
also under Section 5 (1) (c) and Sec- 
tion 5 (2) of the Prevention of Corrup- 
tion Act. The main charge against the 
appellants was that of conspiracy be- 
tween all the appellants by virtue of 
which they tried to deprive the gov- 
ernment by acquiring lands at a paltry 
amount of Rs. 850 when the real valua- 


tion was over Rs. 50,000. The High 
Court has fully considered all aspects 
of the evidence and the arguments 


addressed before it. Before us the coun- 
sel for the parties covered the same 
grounds which they had raised before 
the High Court. After having perused 
the judgment of the High Court and 
having gone through the evidence we 
find ourselves in complete agreement 
with the view taken by the High Court 
so far as all the accused excepting ac- 
cused No. 5 are concerned. As regards 
accused No. 5 we do not find any legal 
evidence to connect him with the charge 
of conspiracy. Accused No. 5 appeared 
on the scene for the first time on 23rd 
January, 1960 only a few months be- 
fore grant was made to accused Nos. 1 
to 3. He had a very technical role to 
play and that was merely the prepara- 
tion of the Panchnama in relation to 


the value of the land where he had 
valued the land at Rs. 40 per acre 
which will take the valuation of land 


to Rs. 40,000 apart from the value of 
the trees. The Land Acquisition Officer 
had fixed the compensation at Ru- 
pees 55,000. The case of this appellant 


is in no way different from the case 
of the Land Acquisition Officer who 
has already been acquitted. In these 


circumstances we do not think that the 
appellant played any part in the con- 
spiracy in order to deprive the gov- 
ernment of huge sum of money alleg- 
ed against him. We are, therefore, of 
the opinion that he is entitled to an 
acquittal. 


2. As regards A-1 Sitaram Rajaram 
Sawant we find that he is a very old 
man of 87 years and has already under- 
gone a few months rigorous imprison- 
ment and having regard to the facts 
and circumstances and on humanitari- 
an grounds we feel that it will not be 
fair and just to send him back to jail. 


1979- 

We, therefore, while upholding his con- 
viction, reduce his sentences to -he 
period already served under all he 


sections. With this modification in Ap- 
peal No. 162 of 1972, all the other 
appeals are dismissed except Criminal 
Appeal No 211 which is allowed end 
the appellant, namely accused No. P is 
acquitted of the charges framed against 


Order accordingly. 


AIR 1979 SUPREME COURT 1705 - 
(From: Karnataka) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No, 27 of 1976, 
15-2-1979. 

M. Mammutti, Appellant v. State of 
Karnataka, Respondent. 


Penal Code (1850), Ss. 489C, 489B — 
Possession of counterfeit currency notes 
— Proof — Currency notes of sch 
nature that mere look at them would 
not convince anybody that they were 
counterfeit — Presumption that accus- 
ed knew that notes in possession were 
counterfeit cannot be drawn — No spe- 
cific questions put to accused in 
his examination under S. 342, Cr. P. C. 
to find out whether he knew that notes 
in his possession were counterfeit — 
His conviction under Ss. 489B and 4£9C 
not proper. Decision of Karnatzka 
High Court, Reversed: (Para 1) 


FAZAL ALI, J.:— The appellant has 
been convicted in this appeal under 
Sections 489-B and 489-C and has been 
sentenced to R.I, for one year and to 
R.I. for six months respectively md 
fine of Rs. 500. The sentences have 
been directed to run concurrently. The 
learned counsel appearing for the ap- 
pellant has stated that it is true that 
the appellant was found in possess:on 
of a counterfeit two rupee note znd 
the accused handed over the note te a 
friend to purchase a ticket for a circus 
Show. The booking clerk on seeing -he 
note got suspicious. He immediately in- 
formed the Sub-Inspector of Police end 
on search of the appellant 99 two 
rupee notes were recovered. The ap- 
pellant in his statement under S, £42 
stated that two days ago he sold three 
quintals of tamarind fruits to a person 
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whom he did not know and that person 
gave him a sum of Rs, 390. These cur- 
rency notes have been given to him 
by the purchaser. He also said that he 
did not know that these currency notes 
were counterfeit and he came to know 
of it for the first time when he was in- 
terrogated by the police, There is no 
evidence of any witness to show that 
the counterfeit motes were of such a 
nature or description that a mere look 
at them would convince any person of 
average intelligence that it was a coun- 
terfeit note. Nor was any such ques- 
tion put to the accused under S. 342 
Cr. P. C. The High Court has affirmed 
the judgment of the learned Sessions 
Judge on the ground that in his state- 
ment under S5. 342 made before the 
committing Court the accused has made 
a statement different from that made 
in the Sessions Court and therefore the 
appellant had reason to. believe that 
notes in his possession were counter- 
feit notes. Here the High Court is not 
correct because even in the statement 
before the Committing Court in Ex. 
P-13 which appears at p. 154 of the 
paper book, the appellant has stuck to 
the same statement which he made be- 
fore the Sessions Court that he had 
sold three quintals of tamarind fruits. 
and from the purchaser he received a 
sum of Rs. 390 in two rupee notes. We 
are not able to find any inconsistency 
between the answer given by the ac- 
cused in his statement under S. 342 be- 
fore the Sessions Judge and that before 
the Committing Court specially on the 
point that the appellant had the know- 
ledge or reason to believe that the 
notes were counterfeit. Mr. Nettar sub- 
mitted that once the appellant is found 
in possession of counterfeit notes, he 
must be presumed to know that the 
notes are counterfeit. If the notes were 
of such a nature that a mere look at 
them would convince anybody that it 


was counterfeit such a presumption 
could reasonably be drawn. But the 
difficulty is that the . prosecution has 
not put any specific question to the 


appellant in order to find out whether 
the accused knew that the notes were 
of such a nature. No such evidence has 
been led by the prosecution to prove 
the nature of the notes also. In these 
circumstances, it is impossible for us to 
sustain the conviction of the appellant. 
For these reasons, therefore, the appeal 


is allowed, conviction and sentences 


1706 S.C. [Pr. 1] 
passed on the appellant are set aside, 
and the appellant is acquitted of the 


charges SE against him. 
Appeal allowed. 


AIR 1979 SUPREME COURT 1766 
(From: Gujarat) 


S. MURTAZA FAZAL. ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No, 218 of 1974, Dj/- 
§~2-1979. 

Manumiya, Appellant v, State of 
Gujarat, Respondent. 


(A) Penal Code (1860), S. 333 — Ap- 
plicability — Bus Driver, a public ser- 
vant, preventing accused, a Deputy Sar- 
panch, another public servant, from 
entering driver’s cabin while standing 
beside the bus — Accused abusing dri- 
ver and giving driver a kick resulting 
in grievous injury to him — Driver 
must be deemed to have been discharg- 
ing his duty while driving or standing 
near bus. stand and S. 333 was attract- 
ed — Interference with discharge of 
duty by public servant being from an- 
other public servant, setting aside of 
sentence of imprisonment by taking 
lenient view is not called for. 


(Para 1) 
(B) Criminal P. C. (1974), S.. 384 — 
Dismissal of appeal in limine — Pro- 
priety —- Clear finding of trial Court 
as to interference by accused with dis- 
charge of duty by a public servant — 
High Court ig justified in dismissing 
appeal by accused in limine 
(Para 1) 


FAZAL ALI, J.:— In this appeal by 
special leave the appellant has been 
convicted under Section 333, LP.C. and 
sentenced to one year’s rigorous im- 
prisonment and a fine of Rs. 500, in 
default to suffer three months’ rigor- 
ous imprisonment. We have gone 
through the judgment of the High 
Court and have also heard counsel for 


the parties. Mr, Jethmalani in support 


of the appeal has argued a point of law 
before us. He submitted that on the 
facts recorded by the Sessions Judge, 
no case under Section 333 has been 
made out. His contention was that ac- 
cording to the prosecution the appel- 
lant had merely tried to enter the bus 
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from the driver’s cabin which was not 
occupied by the driver who was stand- 
ing near the bus and it has not been 
proved that the driver in stopping the 
appellant was acting in discharge of 
his duties: In our opinion the conten- 
tion is to be stated only to be rejected. 
It is not disputed that the appellant 
tried to trespass into the driver’s cabin 
which was meant for the complainant 
driver, While driving the bus or even 
while standing at the bus stand the 
driver was discharging his duties and 
if he tried to prevent the appellant 
from committing trespass by entering 
into the driver’s cabin he was undoubt- 
ediy acting in the due discharge of his 
duties as a driver of the Bus belonging 
to the Transport Department. If de- 
spite the attempt of the complainant to 
stop the appellant from entering the 
driver’s cabin the appellant abused the 
complainant and gave him a kick which 
resulted in grievous injury, it - cannot 
be said that Section 333 has no appli- 
cation. It was faintly suggested that 
this was not a case which ought to have 
been dismissed by the High Court in 
limine. Having regard to the clear find- 
ings given by the learned Sessions 
Judge and the nature of the evidence 
we feel that the High Court was fully 
justified in not entertaining the appeal. 
For these reasons, therefore, the con- 
tention of Mr Jethmalani is overruled. 
Lastly Mr. Jethmalani submitted that 
a lenient view may be taken on the 
question of sentence and that the sen- 
tence of imprisonment should be set 
aside. We are, however, unable to agree; 
with this contention fully because the. 
appellant was not only a citizen but a 
Deputy Sarpanch of the village and as 
such a public servant and he should 
have known that he ought not fo have 


interfered with another public servant 
in the performance of his duties. This, 
therefore, aggravates the offence com- 


mitted by the appellant. However, in 
the circumstances, we feel that the sen: 
tence of one year rigorous imprison-~. 
ment rather errs on the side of seve- 
rity. We, therefore, reduce the sentence 
from one year to six months and also 
remit the fine. With this modification 
the appeal is dismissed. 


Appeal dismissed. 
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AIR 1979 SUPREME COURT 1707 
(From: 1974 FAC 490 (Delhi)) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 219 of 1974, Dj- . 


7-2-1979. 


Karam Chand, Appellant v. Municipal 
Corporation of Delhi, Respondent. 


Prevention of Food Adulteration Act 
(1954), S. 7 — Adulteration — Proof — 
Food Inspector purchasing sample of 
milk from can labelled as ‘toned milk’ 
~~ Accused immediately writing on 
notice in Urdu that he sold ‘skimmed 
milk’ — Confusion arising due to Food 
Inspector and accused not understand- 
ing each other’s language — Held prima 
facie no offence made out of prosecu- 
tion case — 1974 FAC 490 (Delhi), Re- 


versed, (Para 1) 
FAZAL ALI, Jz— This appeal by 
special leave is directed against the 


judgment of the Delhi High Court, by 
which the appellant had been convicted 
under Section 7/16 of the Prevention 
= of Food Adulteration Act and sentenc- 

ed to six months rigorous imprisonment 
and a fine of Rs. 1,000, in default four 
months’ rigorous imprisonment. The 
appellant was tried by the trial magis- 
trate under Section 7/16 of the Pre- 
vention of Food Adulteration Act and 
was convicted by him. On appeal the 
learned Additional Sessions Judge ac- 
quitted the appellant of the charges 
framed against him, but thereafter the 
State filed an appeal to the High Court. 
The appeal was accepted by the High 
Court and the appellant was convicted 
as indicated above. Hence this appeal 
by special leave.. Mr. Soni 
for the appellant has raised a short 
point before us. He has submitted that 
even accepting the prosecution case on 
its face valué no offence appears to 
have been committed by the appellant. 
According to the prosecution case the 
Food Inspector intercepted the appel- 
lant who was carrying three cans. of 
milk, one of the cans was labelled as 
toned milk. The Food Inspector took a 


sample of the milk and informed the 
appellant that he had purchased toned 
milk for the purpose of analysis. Si- 
multaneously, the appellant wrote back 
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that he had not sold toned milk but he 
has sold separate milk or skimmed milk. 
If the milk which was actually sold to 
the Food Inspector was separate milk 
then it is conceded by the Additional 
Solicitor-General ‘that it would not be 
punishable under the Act so as to make 
the appellant liable under the Preven- 
tion of Food Adulteration Act. Unfor- 
tunately, it appears that a comedy of 
error had arisen in that the appellant 
and the Food Inspector were not 
conversant with the language of 
each other which has led (to 
this prosecution. The appellant knew 
Urdu but did not know Eng- 
lish whereas Food Inspector knew Eng- 
lish but did not know Urdu. It is, there- 
fore, manifest that when the appellant 
wrote in reply to the notice that he 
sold separate milk, as the Food Inspec- 
tor was not conversant with .Urdu, he 
did not know what was actually sold 
to him. The document, Exh. P-B, how- - 
ever, shows that immediately in answer 
to the notice the appellant had taken 
the stand that he sold separate milk 
which was written by him in his own 
words at that very time. Mr. Sorabjee 
placed great reliance on the fact that 
the appellant appears to have written 
the word cow and scored it out and 
then wrote separate milk. This appears 
to have’ been a slip of the pen because 
we feel that the appellant must have 
tried to write that it was cow’s sepa- 
rate milk but later having found that 
it may cause complications he scored 
out ‘the word cow. All this confusion 
could have been avoided if the Food 
Inspector would have been conversant 
with Urdu or could have asked any- 
body to read what the appellant had 
written in which case this case would 
not have seen the light of the day. In 
these circumstances, the prosecution has 
failed to prove that what was sold to 
the Food Inspector was sold as toned 
milk. The very basis of adulteration, 
therefore, disappears. Por these rea- 
sons, we, therefore, allow this appeal, 
set aside the conviction and sentence 
imposed on the appellant and acquit 
him of the charges framed against him. 
The appellant will now be discharged 
from bail bonds. Fine if paid shall be 
refunded, 

Appeal allowed. 
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AIR 1979 SUPREME COURT 1708 
(From: Punjab and’ Haryana) 

© MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 

Criminal Appeals Nos. 275 of 
and 84 of 1975, D/- 20-4-1979. 


Jaspal Singh, Appellant v. State of 
Punjab, Respondent. 
And 


Jindra and another, Appellants v. 
State of Punjab, Respondent. 

(A) Evidence Act (1872), S. 45 — 
Expert evidence — Thumb impression 
— Science of identifying thumb im- 
pression is an exact science and does 
not admit of any mistake or doubt. 

(Para 8) 


(B) Penal Code (1860), S. 304 Part N 
— Victim run over by cart driven by 
accused — Death caused by rupture of 
bladder as a result — Accused meet- 
ing witnesses in hospital and taking 
steps to bear incidental medical ex- 
penses — Conviction under Section 304 
Part II held proper, (Para 9) 

FAZAL ALJ, J.:— These appeals by 
special leave are directed against the 
judgment of the Punjab and Haryana 
High Court dated 31st August, 1973 af- 
firming the convictions and sentences 
passed by the Sessions Judge on the 
appellants under Section 304 Part IE of 
the Indian Penal Code and sentencing 
them to three years rigorous imprison- 
ment. 


1973 


2. The facts of the case have been 
detailed in the judgment of the Ses- 
sions Judge and of the High Court and 
it is not necessary for us to reproduce 
the same. It appears that Bhupinder 
Singh suspected that his sister was 
poisoned by the mother of Jaspal 
Singh as a result of which she fell ill, 
but was ultimately cured. This led to 
an altercation between the parties and 
ultimately Jindra one of the appellants 
apologised and the matter subsided for 
the time being. 


3. According to the prosecution, the 
deceased Bhupinder Singh along with 
appellants Jaspal Singh and Harbans 
Singh had gone to village Chuni for 
getting their wheat ground. The party 
had left for village Chuni in the cart 
belonging to Jaspal Singh. They ap- 


proached P. W. 7 Ram Karan Dass and 


ae ee 
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_Singh on the 20th August, 1971 


A. I. R. 
after getting the wheat ground the 
accused purchased liquor, Thereafter 


Bhupinder Singh and some of the other 
accused appeared to have consumed lot 
of liquor and while they were return- 
ing home from there they reached a 
place called Sampli Naddi where Jas- 
pal Singh who was the driver of the 
cart stopped the cart. Jindra and Har- 
bans assaluted the deceased Bhupinder 
Singh and put him in front of the 
wheel of the cart. Thereafter Jaspal 
Singh drove the cart passing the wheels 
over the body of the deceased and 
running him over. Thereafter, they 
came to the village and brought their 
bullock cart in front of the house of 
Harbans Singh from where Bhupinder 
Singh was put on a cot and carried to- 
wards his house. On being brought to 
the house P, W. 6 Tej Kaur, mother 
of the deceased tried to put a few 
drops of water in the mouth of Bhupin- 
der Singh but as he was extremely 
disturbed and raised shrieks by touch- 
ing his abdomen, The deceased was 
then taken to the hospital but the 
Doctor was reluctant to admit the de- 
ceased unless he was sent officially by 
the police. Two other. Doctors came 
and persuaded the Doctor on duty ta 
admit Bhupinder Singh. The first Doc- 
tor who examined the deceased was 
Dr. Mohinder Pratap, P. W. 1 who 
examined the deceased on 10-8-1971 at 
about 5 p.m. He however did not 
note any external mark of injury. 
Meanwhile, P. W. Harbans Singh went 
to the Police Station along with Sawan 
Singh and lodged a F.I.R. on 11-8-1973 
at about 7.35 p.m. P. W. 2 Dr. Mrs. 
Jagdish Sethi performed the post-mor- 
tem on the dead body of E 
an 
she found abdomen was slightly dis- 
tended and death was due to rupture 
of the bladder and peritonitis, which 
could have been as a result of the 
deceased having been run over under 
the cart. 


4. The police after usual investiga-= 
tion submitted a charge-sheet as a result 
of which the accused were prosecuted 
and committed to the Court of Ses- 
sion who convicted them as indicated 
above. 


5. The defence of the accused was 
that they had been falsely implicated 
due to enmity and as Bhupinder Singh 
was dead drunk he may have died due 
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to excessive drink or to some oer 
cause. 

6. We have heard counsel for the 


parties and have also gone through the 
evidence led in the case, The High 
Court relied mainly on the alleged 
dying declaration of deceased Bhupinder 
Singh which was recorded by Saudagar 
Singh, P.W. 12 in the hospital. The 
Sessions Judge had relied on the evi- 
dence of Baldev Singh P.W. 5, - Ce 
Kaur P.W. 6 and Nachater Singh P.W. 
11 also in support of the prosecution 


case. Learned counsel for the appl- 
lants vehemently contended that the 
dying declaration made by Bhupinder 


Singh to Saudagar Singh could not be 
accepted because although the dymg 
declaration was recorded in the hospi- 
tal, no Doctor was called upon to 
testify to the fact that the deceased 


was conscious and in a position to meke _/ 


a statement. It was also argued that 
even, according to the prosecution cése, 
the deceased was unconscious for 3 or 
4 days and unless there was a_ clear 
evidence to show that the deceased 
had thereafter regained consciousn=ss 
it would be difficult to accept the evi- 
dence of P.W. 12 that the deceased 
was in a position to make a dying Je- 


claration to him. After hav_ng 
perused the dying declarat-on 
Ex. P-J said to have been recozd- 


ed by P.W. 12 we are not at all sais: 
fied about its genuineness. In the first 
place, the dying declaration was made 
on the 9th August, 1971 in the hosp-tal 
where a number of Doctors were avail- 
able and could have been requisitioned 
for the purpose of giving their opinion 
as to whether or not the deceased was 
in a fit state of mind to make a stete- 
ment more particularly since the dying 
declaration was recorded by a serior 
Police Officer like the S.H.O. who 
should have taken care to get the dy- 
ing declaration attested by a Doctor 
and satisfied himself about the volun- 
tary nature of the dying declaration. 
In these circumstances, we do not agree 
with the High Court or the Sessions 
Judge that Ex. P-J was sufficient to 
found the conviction of the appellants. 
Even if Exhibit P-J is excluded from 
consideration, there appears to be over- 
whelming evidence against the appel- 
-lants. It is not disputed that on the 


night of the occurrence the appellents 


Jaspal Singh v. State of Punjab (Fazal Ali J.) 
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and the deceased were last seen toge- 
ther having gone to Village Chuni in 
the cart of Jaspal Singh and having 
returned therefrom when the deceased 
was handed over to Tej Kaur by Jas- 
pal Singh in an injured condition. This 
circumstance indicates in the absence 
of an explanation to a different effect, 
that if Bhupinder Singh received in- 
juries in between his going to Chunl 
and his return to the village, it must 
have been caused by the appellants and 
no others. The evidence of the Doctor 
who held the post-mortem clearly 
shows that the injuries on the deceased 
were caused by a rupture of the blad- 
der which could have taken place as a 
result of being run over by the cart. 


7. Apart from this there is the evi- 
dence of P.Ws. 5, 6 and 11 to show that 
when they visited the deceased in the 
hospital three or four days after he 
was sent there, the deceased regained 
consciousness for some time and nar- 
rated. the entire incident to these wit- 
nesses, These witnesses further prove 
that apart from the oral statement 
given by the deceased to them even 
the accused Jaspal Singh has also told 
him that he had driven the cart and 
a wheel was passed over the body of 
Bhupinder Singh and that he had com- 
mitted a mistake and would bear all 
the expenses of the treatment of the 
deceased. We have perused the evi- 
dence of these three witnesses and we 
do not see any reason to disbelieve 
them. The Sessions Judge relied on the 
evidence of these witnesses and al- 
though the High Court did not specifi- 
cally mention this part of the evidence 


it has generally affirmed the findings 
of the learned Sessions Judge. 
8. Learned counsel for the appel- 


lants also relied on the evidence of Dr. © 


Mohinder Partap, P.W. 1 who bas 
stated that the deceased had reached 
the hospital on 4-8-71 at 2 am. Al- 


though the injured was speaking some- 
thing his statement could not be re- 
corded. On the other hand, the witness 


recorded the statement of the mother 
Tej Kaur who seems to have given a 
different version and suggested that 


her son Bhupinder Singh deceased had 
an injury on his abdomen which was 


caused by the falling of a bag contain- 
ing wheat on his stomach, The thumb 
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impression of Tej Kaur on the alleged 
statement was sent to the expert who 
was of the opinion that this could not 
be the thumb impression of Tej Kaur. 
The science of identifying thumb im- 
pression is an exact science and does 


not admit of any mistake or doubt. 
The report of Dr. K. S. Puri clearly 
demonstrates that the thumb impres- 


Sion on the statement Exhibit P-B was 
not that of Tei Kaur but was of some 
other woman who appears to have 
falsely represented to the Doctor that 
she was the mother of the deceased. 
This is supported not only by the fact 
that the thumb impression of Tej Kaur 
on the statement Ex. P-B was forged 
but also by the categorical statement 
of P.W. 6 wherein she denied having 
made any such statement before the 
Doctor. The Doctor although examined 
as a witness in court was never made 
to identify Tej Kaur who was also one 
of the witnesses, nor was any applica- 
tion given by the accused that the 
Doctor should be called upon to iden- 
tify Tej Kaur, P.W. 6 in order to test 
the validity of the statement that it 
was really Tej Kaur who made the 
statement Exh. P-B before the Doctor. 
In these circumstances, therefore, the 
evidence of the Doctor does not appear 
to be of any assistance to the defence. 


9. Thus, the cumulative effect of 
the circumstances clearly shows that 
the deceased was actually put on the 


ground and then run over by the cart 
driven by Jaspal Singh. At the same 
time the conduct of Jaspal Singh in 
meeting the witnesses in the hospital 
and taking steps to bear the expenses 
of the treatment of the deceased clearly 
shows that they had no clear intention 
to cause the murder of the deceased. 
In the circumstances, therefore, the 
Sessions Judge was right in convicting 
the appellants not under Section 302 
but under Section 304 Part II of the 
Indian Penal Code. Apart from the 
argument that the High Court made no 
mention of the evidence of P.Ws. 5, 6 
and 11 which proves the oral dying de- 
claration and the extra-judicial con- 
fession made by Jaspal Singh. Mr. An- 
thony, learned counsel for the appel- 
lants had no other comments to make 
against the witnesses. 


10. For these reasons, therefore, on 
a careful scrutiny of the evidence and 
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the circumstances of the case we find 


Ourselves in complete agreement with 
the view taken by the Sessions Judge 
and the High Court. The appeals are 


without any force and are accordingly 
dismissed. 
Appeals dismissed 


AIR 1979 SUPREME COURT 1710 
(From: Calcutta) 


P. N. BHAGWATI, D. A. DESAI AND 
A. D. KOSHAL, JJ. 


Civil Appeal No. 512 of 1978, D 
12-1-1979. 
; The Commissioner of Income-tax, 


West Bengal, Calcutta, Appellant v. 
M/s. Hardine Henderson Ltd., Respon- 
dent. 


Income-tax Act (1961), Ss. 256, 80M 
— Reference — Question whether de- 
duction under S. 80M is allowable on 
gross dividend or on net dividend — 
Is a question of law — Finding by Tri- 
bunal that no part of borrowings was 
made far purpose of earning dividend— 
Question of deduction of any interest 
for arriving at net income by way of 
dividend would not arise — Refusal to 
make reference — Justified, (Para 1) 


ORDER:— This apeal by special leave 
is directed against an order passed by 
the High Court of Calcutta refusing an 
application made by the Commissioner 
for reference of a question of law said 
to arise out of the order of the Tri- 
bunal. The question is whether deduc- 
tion under Section 80M of the Income- 
tax Act, 1961 is allowable on gross di- 
vidend or it is allowable only on net 
dividend arrived at after: deducting the 
interest payable on moneys borrowed 
for the purpose of earning such divi- 
dend. This is undoubtedly a question 
of law, but we find that it is wholly 
academic to refer it, because it has 
been found by the Tribunal as a fact 
and which finding has become final, 
that no part of the borrowings was 
made for the purpose of earning, divi- 
dend and hence there was no question 
of deduction of any interest for the 
purpose of arriving at the net income 
by way of dividend.) The question 
sought to be referred by the Commis- 
sioner does not, therefore, arise for 
consideration on this finding of fact 
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reached by the Tribunal and it is whel~ 
ly unnecessary to call: for a reference 
as contended by the Commissioner. 
2. We accordingly dismiss the appeal 
with costs, 
Appeal dismissed. 


AIR 1979 SUPREME COURT 1711 
(From: Allahabad) 
Y. V. CHANDRACHUD, C. J., R. s 
SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Appeal No. 22 of 1975, 
12-9-1978. , 

Kailash and others, . Appellants v, 
State of U. P., Respondent. 


(A) Penal Code (1860), S. 300 — 
Charge of murder— Circumstantial evi- 
dence — Adequacy — Accused armed 


with weapons entering room of victim, 
an old woman, who was alone there, 
and chaining it from inside — Imme- 
diately after entry of accused, a wat- 
ness hearing gurgling noise from roem 
of victim — A short while later, accus- 
ed running away from the room — The 
witness in question and the villagers 
who had collected near the room in 
consequence of hue and cry raised by 
the witness finding the victim lymg 
dead —- Death due to strangulation — 
Chain of circumstances, held, was so 
complete as to leave no scope for in- 
ference that victim might have been 
done to death by some one other tkan 
the accused —. The fact that the wl- 
lagers allowed accused to escape was 
immaterial in view of the fact that 
while accused were armed, the villagers 
were not. (Paras 5, 7) 


(B) Penal Code (1860), Ss. 302 and 
304, Part 2 — Applicability — Victim, 
an old woman, done to death by stren- 
gulation by applying considerable force 
— Death must be held te be inevitable 
~ result of deliberate and intentional fn- 


juries caused to victim — Case falls 
under S. 302 and not under S., 304, 
(Para 120) 


CHANDRACHUD, CJ... Ge a jutg- 
ment dated 18th August, 1971, fhe 
Civil and Sessions Judge, Gonda, ccn- 
victed the appellants Kailash and Rem 
Sunder, who are first cousins, uncer 
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` pursuance of: their. 


D, 
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Section 302 read with, Section 34 of the 
Penal Code and sentenced them to im- 
prisonment for life. The charge against 
the appellants is that at about 1-45 
P.M. on November 3, 1969, they, in 
common intention, 
committed - the murder of one Mahraji 
by strangulating her. The order of con- 
viction. and sentence. having been con- 
firmed by the Allahabad High Court 
(Lucknow Bench) on April 22, 1974, the 
appellants have filed this appeal by 
special leave. 

2. Shri Kohli who appears on be- . 
half of the appellants has left hardly 
anything unsaid which could, with rea~ 


‘son and profit, be said in favour of the 


appellants. He contends, if we may so 
compress his arguments, that (1) though 
it is alleged that the appellants were 
armed with a Gandasa and a Bhujali, 
admittedly, they did not use those wea- 
pons; (2) though quite a few persons 
had gathered outside the room of Mah- 
raji, the appellants were allowed to 
escape; (3) knowing that the appellants 
were inside the room and Mahraji was 
struggling to save her life, none of the 
villagers chained the room from out- 
side; and that, (4) if Subhadra (P.W. 3) 
had seen the appellants entering Maha- 


rajis room, it is hardly likely’ that 
they would still be inside the room 
when, on hearing Subhadra’s__ shouts, 


the villagers ran towards the scene of 
offence. In a nutshell, the learned 
counsel contends that the prosecution 
witnesses have given . their evidence 
mechanically and have made out a 
typical ‘Wooden case’, which deserves 
to be rejected outright, 


“8. Learned counsel also urged that 
the case is essentially one of circum- 
stantial evidence and therefore, it is 
necessary that the circumstances must 
be proved cogently and they must be 
consistent with one hypothesis only, 
namely, that the accused are guilty of 
the crime with which they are . charg- 
ed. It is urged that even assuming that 
the circumstances on which the prose- 
cution relies are proved as required by 
law, the chain of circumstances is not 
so complete as to justify the compelling 
inference that the accused have com- 
mitted the crime which is imputed to 
them. 

4. We have considered these points. 
with some care but we are unable to 


f 
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accept any one of them. The circum- 
stances that the appellants carried wea- 
pons but did not use them is easily 
understandable. Maharaji was an old 
woman of 70, living by herself, and it 
was hardly necessary in order to cause 
her death, to use the formidable wea- 
pons which the appellants had carried 
with them. The appellants probably 
carried the weapons with them as a 
measure of self protection against pos- 
sible intrusion or interception. 


5. It is true that about half a dozen 
persons who had assembled outside 
Maharaji’s room permitted the appel- 
lants to escape but it cannot be denied 
hat the appellants were armed where- 
as the villagers who ran towards the 
scene of offence on hearing the shouts 
of Subhadra were evidently unarmed. 
It must also be remembered that none 
of them had such personal interest in 
the deceased Maharaji that they would 
risk their lives in order to prevent the 
appellants from assaulting her, 


6. The other contentions raised by 
the counsel have been satisfactorily an- 
swered by the learned Sessions Judge 
as well as the High Court. We do not 
think that there is any justification on 
our part for taking a different view of 
the evidence than the one taken care- 
fully by the two courts. 


7. As regards the contention that 
the case is one of circumstantial evi- 
dence counsel is right that no one hav- 
ing seen the commission of the crime 
we ought to be satisfied that the cir- 
cumstances on which the prosecution 
relies leave no option but to hold that 
the crime imputed to the appellants 
has been established beyond a reason- 
able doubt. The circumstances which 
are clearly established on the evidence 
are: (1) Mahraji was alone in her room 
at the time when she was done. to 
death; (2) The appellants, armed with 
weapons, entered the room and chain- 
ed it from inside; (3) No sooner did 
they enter the room than Subhadra 
heard a gurgling noise from the room, 


which apparently was the result of 
Mahraji’s strangulation; (4) A short 
while later, the appellants ran away 
from the room; and lastly, (5) when 


Subhadra and the other villages enter- 
ed the room they found that Mahrajji 
was lying dead. This chain of circum- 
stances is so complete as to leave no 
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scope for the inference that Mahraji 
may have been done to death by some 
one other than the appellants. 


8. We would like to emphasise that 
the First Information Report was lodg- 
ed at the police station, which is about 
44 miles away from the place of the 
incident, within an hour of the occur- 
rence. It contains a detailed narration 
of the incident and refers expressly to 
what Subhadra saw and heard. The 
appellants are in terms involved as the 
murderers. The Investigating Officer 
reached the village within about three 
hours after the occurrence and record- 
ed the statements of all the important 
witnesses, including Subhadra, on the 
evening of the 3rd itself. 


9. It is also necessary to draw 
tention to the fact that several com- 
plaints were filed by Mahraji appre- 
hending danger to her life at the hands 
of the appellants and their respective 
fathers. Ex. Ka-10 is a copy of the re- 
port dated October 28, 1969 filed by 
Mahraji against the appellants’ fathers 
Ram Ujagor and Ram Dhani and some 
others under Sections 352, 504 and 506 
of the Penal Code. Mahraji had also 
filed a suit for cancellation of the sale 
deed executed by her in favour of the 
appellants’ fathers. Ex. Ka-llis another 
complaint by Mahraji against Ram 
Dhani, the father of appellant Kailash 
and against some others. We see no 
doubt that the appellants’ fathers were 
aggrieved since, though Mahraji had 
sold the land to them, she was disput- 
ing the execution of the sale deed by 
alleging that it was obtained by fraud. 


10. The last of the submissions made 
by Mr. Kohli is that the offence can- 
not fall under Section 302 and would 
fall under Section 304, Part II, of the 
Penal Code. We are unable to accept 
this submission either. Mahraji was 
about 70 years old and the evidence 
of Dr R. G. Lal, who conducted the 
post-mortem examination, shows that 
considerable force was applied by the 
assailants while strangulating her. Dr. 
Lal found that the Hyoid bone was 
fractured, The death was caused by 
asphyxia and was the inevitable result 
of the deliberate and intentional inju- 
ries which were caused to Mahraji by 
the appellants. The offence therefore 
falls under Section 302 and not under 
Section 304. | 
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11. For these reasons we uphold tne 
order of conviction and sentence and 
dismiss the appeal. 

Appeal dismissed., 


AIR 1979 SUPREME COURT 1713 
(From: Punjab and Haryana) 


PN SHINGHAL AND D A DESAI, 
JJ. 

Civil Appeal No. 2208 (N) of 1969, 
D/- 20-2-1979. 

Babu Singh and others, Appellants v. 
Union of India and others, Respondenis. 

(A) Land Acquisition Act (1894), Sec- 
tions 4 and 6 — Enquiry contemplated 
by S. 5-A dispensed with under S. 17 
— Issue of notifications under Ss. 4 
and 6 simultaneously — Not illegal. 


There is nothing in the provision of 
the Land Acquisition Act which would 
come in the way of the Government 
issuing a notification under Section 6 
immediately after the notification under 
Section 4 if on applying urgency clause, 
enquiry under Section 5-A is dispensed 
with and both can be on the same dey. 
AIR 1963 SC 151, Foll. (Paras 5, 6) 


(B) Land Acquisition Act (1894), Sec- 
tions 4 (1) and 6 (1) — Statement of 
public purpose under S. 4 (1) notifica- 
tion, more comprehensive, while one 
under Section 6 (1) notification mare 
precise and restricted — No illegality. 


There is no illegality if the statement 
of public purpose under S. 4 (1) noi- 
fication is more comprehensive setting 
out details of improvement works, 
while the one set out under S. 6 tl) 
notification is more precise and restrict- 
ed in terms. 

Broadly speaking the public purpose 
for which the land was acquired was 
for soil conservation measures in 
Sukhna Lake Catchment area. 


Held a green belt was one such mea- 
sure and its explicit statement in S. 4 
notification and its absence in S. 6 n>- 
tification did not change the pubic 
purpose. What the law requires is a 
broad and understandable statement >f 
public purpose and this is being insist- 
ed upon with a view to giving an o2- 
portunity to those whose lands are pr>- 
posed to be acquired, to effectively 
object to the proposed acquisition in en 
enquiry under S. 5-A. In view of this 
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object behind the provision ` requiring 
setting out of public purpose is the 
Notification issued under S. 4 (1) as 


also one under S. 6 (1), it would appear 
that the statement of public purpose 
as. set out in both the notifications was 
the same and there was no difference 
between the two. (Para 7) 


(C) Land Acquisition Act (1894), S. 6 
— Notifications under —— Delay in tak- 
ing possession although urgency clause 
under S. 17 was applied — Notification 
under S. 6 is not rendered invalid. 


Where the impugned notifications 
under Ss. 4 and 6 are valid and the 
declaration made under S. 6 has be- 
come final and an award under S 12 
is made, even if possession-is not taken, 
the notification under S. 6 would not 
thereby become invalid. It may be that, 
after invoking the power under 5S. 17, 


if proceedings for acquisition drag- 
ged on and possession is not 
taken, it may reflect upon the 


exercise of power under S. 17. It may 
indicate that there was no urgency and 
there is colourable exercise of power. 
But that will not affect the validity of 
S. 6 notification. (Para 8) 


(D) Constitution of India; Art. 226 — 
Delay and laches in challenging noti- 
fication under S. A Land Acquisition 
Act — (Land Acquisition Act (1894), 
S. 6). 


Where a Writ Petition challenging a 
notification under S. 6, Land Acquisi- 
tion Act, was filed nearly six years and 
one month after the publication of the 
impugned notification and about 5 years 
after the award, and no explanation is 
offered why Writ Petition was filed ` 
after such an inordinate delay and 
after the entire process of acquisition 
was over, the Writ Petition was liable 
to be dismissed in limine on account of 
delay. If a person allowed the Govern- 
ment to complete the acquisition pro- 
ceedings on the basis that the notifica- 
tion under S. 4 and declaration under 
S. 6 were valid and then attacked the 
notification on the grounds which were 
available to him at the time when the 
notification was published, it would be 
putting a premium on dilatory tactics. 
The length of the delay is an important 
circumstance because of the nature of 
the acts done within the interval on 
the basis of the notification and decla- 
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Tation and, therefore, a challenge to a 
notification under S. 4 and a declaration 
under S, 6 of the Act should be made 
within a reasonable time thereafter. If 
it is not so done the petition is liable to 
be dismissed. AIR 1974 SC 2077 and 
AIR 1974 SC 2085, Foll. (Para 11) 
Cases. Referred: Chronological Paras 
(1975) 1 SCR 802: AIR 1974 SC 2077 
11 
(1975) 2 SCR 68: AIR 1974 SC 2085 
11 
(1963) 2 SCR 774: AIR 1963 SC 151 5 


DESAI, J..— This appeal by certifi- 
cate under Article 133 (1) (a) arises 
from the dismissal in limine of Civil 
Writ Petition No. 1046 of 1969 by a Di- 
vision Bench of Punjab and Haryana 
High Court. The State of Punjab pub- 
lished the Notification dated 15th 
March, 1963 Annexure ‘A’ notifying that 


different pieces and parcels of land 
described in the notification were re- 
quired for a public purpose namely: 


‘for the execution of Soil Conservation 
and. other improvement works in the 
Catchment areas oof Sukhna Lake 
Chandigarh and for raising a green belt 
around the Capital’. Simultaneously the 
notification recited that in view of the 
urgency in exercise of the powers con- 
ferred by Section 17 the requirement 
of the provision of Section 5-A shall be 
dispensed with. Immediately thereafter 
on the same day a declaration was 
made under Section 6 as per notifica- 
tion Annexure ‘B’ that the pieces and 
parcels of land more particularly set 
out in the schedule to the notification 
were required for the public purpose 
namely: ‘for carrying out Soil Conser- 
vation measures in Sukhna Lake Catch- 
ment Area in Kharar Tehsil, District 
Ambala’. After this declaration was 
. made under Section 6 an award was 
made by the Collector on 23rd Octo- 
ber, 1963 and subsequently on ist 
March, 1964. The appellants and 
some other persons whose lands were 
acquired made a representation to the 
Chandigarh -Administration presumably 
requesting for allotment of alternative 
Jand and a reply was given as per 
Annexure "D that their request for <al- 
lotment of alternative sites was reject- 
ed. The appellants filed their petition 
on 22nd April, 1969 inter alia contend- 
ing that the urgency clause was unlaw- 
fully applied and accordingly if the in- 
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quiry as contemplated in Section 5-A 
could not be dispensed with, if was 
illegal to simultaneously ‘issue notifica- 
tion. under Sections 4 and 6 on the same 
day and, therefore, the entre" process 
of acquisition was vitiated. Some other 
contentions were also raised to whicha 
reference would be made while exa- 
mining the contentions put forth on be~ 
half of the appellants in this appeal. 

2. On a notice being issued Land 
Acquisition Collector filed the return 
dated 5th August, 1969. It was con- 
tended that long before the Writ Peti- 
tion was filed the entire process of 
acquisition was over and possession was 
taken by the Acquiring Authority and 
the public purpose for which the land 
was acquired was being’ executed ‘stage 
by stage commencing from 1963 and is 
a continuing process. It was, therefore, 
contended that the petition must fail on 
the ground of delay and laches. On 
merits it was also contended that en- 
quiry under Section 5-A was rightly 
dispensed with and possession of lands 
and the huts standing thereon was 
taken over and no illegality committed 
in acquiring the lands. 


3. Mr. O. P. Varma. learned counsel 
who appeared for the appellant raised 
three contentions before us:— 

1. The scheme of Land Acquisition 
Act does not permit issuing of notifi- 
cations under Sections 4 and 6 simul- 
taneously and therefore acquisition is 
bad in law. | 

2. A declaration under Section 6 
could only be made in respect of a 
public purpose set out and recited in 
the notification under Sections 4 and 6 
and as there is a material variation in 
the recitation of public purpose in the 
notification under Sections 4 and 6, the 
declaration made under Section 6 is 
illegal and invalid. 

3. If the State Government did not 
take possession for a period of six years 
after making a declaration and even 
after the award the declaration under 
Section 6 got exhausted and no fur- 
ther action can be taken pursuant to 
the declaration under Section 6 and as 
the appellants are still in possession, 
the respondents. should be restrained 
from disturbing their possession pur- 
suant to the acquisition proceedings. 

4. Section 4 confers power on the 
appropriate Government to issue 4 
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preliminary notification notifying ` that 
the land inthe locality mentioned in the 
notification is: either needed or is likely 
to be needed: for: a - particùlar pubfic 
purpose, The notification under Section 
4 is generally styled as. a preliminary 
notification and indicates the commenca- 
ment. of the process of acquisition which 
passes through specified statutory stag=s 
so as to result in the vesting of the 
land. sought to be acquired in the Gov- 
ernment as envisaged by Section H: 
After a notification is. issued under Sec- 
tion 4, Section 5-A enables any person 
interested in the land which has been 
notified under Section 4, to submit His 
objections to the proposed acquisition 
within thirty days from the date f 
the issue of the notification. Sub-sec- 
tion (2) of Section 5-A enjoins a dwy 
on the Collector to give an opportunicy 
to the objector: of being heard either in 
person: or by pleader and after makiug 
enquiry, :if any, as. he thinks necessary 
to submit a report to. the Government. 
Section 6 confers power on the Govern- 
ment to make a declaration after tax- 
ing: into consideration the report suz- 
mitted by the Collector und=r 
Section. 5-A, that the land: is required 
for the stated public purpose: Sections 
D 10 and 12 prescribed procedure for 
ascertaining the compensation payable 
for the land acquired. Section I6 pro- 
vides for vesting of the land so az- 
quired: in the Government free from ell 
incumbrances. Section 17 confers. pow2r 
on the Government in the case of 
urgency to dispense with the enquity 
under Section 5-A in respect of land 
proposed to be acquired provided the 
land answers the description prescribed 
under Section 17. If the urgency clause 
is applied, sub-section (4) of Section |7 
enables the Government to dispense 
with the enquiry contempleted by Sez- 
tion 5-A. 


5. Notification, Annexure ‘A’ to the 
Writ Petition dated 15th March, 1963 
contains a specifice recital that the 
urgency clause is applied and the em- 
quiry under Section 5-A is dispensed 
with. . If Section 5-A enquiry is dis- 
pensed with in exercise of the power 
conferred by Section. 17, the State 
Government soon. after issuing notifi- 
cation under Section 4 can proceed =o 
make: a declaration as. contemplated. ky 
Section. 6, If application. of the urgency 
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clause permits. the Government (o. dis- 
pense with enquiry under Section: 5-A 
obvisously ‘the very- urgency would 
necessitate ‘making’ of the declaration 
under Section 6 immediately after issu- 
ing the notification under Section 4. 
They can be one after the other. We 
find nothing in the provisions of the 
Land Acquisition Act which would 
come in the way of the Government 
issuing. a notification under Section 6 
immediately after the: notification -under 
Section 4 (E on applying urgency clause 
enquiry under Section 5-A is dispensed 
with and. both can be on the same day. 
This position is clearly established by 
the decision in Somavanti v. State of 
Punjab (1963) 2 SCR 774 at p. 821. The 
contention in. terms raised was that 
the notification under Sections 4 and 6 
could not have been made simultane- 
ously and are, therefore, without effi- 
cacy. Negativing this contention 
Mudholkar, J., speaking for the majo- 
rity observed as under: 


‘Undoubtedly the law requires that 
notification under sub-sec. (1) of Sec- 
Don 6 must be made only after the 
Government is satisfied that particular 
land is required for a public purpose. 
Undoubtedly also where the Govern- 
ment has not directed under sub-sec- 
tion (4) of Section 17 that the provi- 
sions of Section 5-A need not be com- 
plied with the two notifications that 
is under sub-section (1) of Section 4 
and Section 6 cannot be ‘made simul- 
taneously. But it seems to us that 
where there is an emergency by reason 
of which the State Government directs 
under: sub-section (4) of Section 17 of 
the Act that the provisions of Section 
5-A need not be complied with, the 
whole matter, that is, the actual” re- 
quirement of the land for a public pùr- 
pose miust necessarily have been con- 
sidered at the earliest stage itself that 
is when it was decided that compliance 
with the provisions of Section 5-A be 
dispensed with, It is, therefore, diffi- 
cuit to see why the two notifications 
cannot, in such a case; be made simul- 
taneously. A notification under sub- 
section (1). of Section 4 is a condi- 
tion precedent to the making of noti- 
fication under sub-section (1) of Sec- 
tion 6. If this Government, therefore, 
takes a decision to make such a notifica- 
tion. and, thereafter, takes two further 
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decisions, that is, to dispense with com- 
pliance with the provisions of Section 
5-A and also to declare that the land 
comprised in the notification is in fact 
needed for a public purpose, there is 
no departure from any provision of the 
law even though the two notifications 
are published on the same day.’ 


6. In the case before us notification 
under sub-section (1) of Section 4 was 
issued on 15th March, 1963 and in view 
of the. urgency the Government by the 
same notification dispensed with the 
‘provision of Section 5-A and thereafter 
imade a requisite declaration under sub- 
lsection (1) of Section 6 and issued the 
notification on the same day. In these 
circumstances we see no illegality in 
the issuance of the notification under 
Section 4 and under Section 6 on the 
same day and accordingly the first 
contention of Mr. Verma must be nega- 
tived. 


7. The next contention is that the 
public purpose set out in the notifica- 
tion under sub-section (1) of Section 4 
and the one under sub-section (1) of 
Section 6 being different from each 
other, the declaration made under sub- 
section (1) of Section 6 and the con- 
sequent notification publishing the de- 
claration would be invalid. The con- 
tention is that the declaration can be 
made under sub-section (1) of Section 6 
in respect of that public purpose for 
which the notification under sub-section 
(1) of Section 4 is issued. Without exa- 
mining the merit of contention in law 


it must fail in the facts of this case 
because we see no difference in the 
statement of public ‘purpose in the 


notification under Section. 4 (1) and in 
the notification under S. 6 (1). Public 
purpose for which the land is peeded ag 
set out in the notification under 
section 4 (1) is: 

“For the execution of Soil Conserva- 
tion and other improvement works in 
the Catchment areas of Sukhna Lake 
Chandigarh and for raising a green 
belt around the capital.” 

Public purpose as set out in the noti- 
fication under Section 6 (1) is: 

“For carrying out Soil Conservation 
measures in Sukhana Lake Catchment 
area in Kharar Tehsil, District Am- 
bala.” 

A mere comparison of the statement of 
public purpose made in the respective 
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notifications would by itself negative 
the contention raised on behalf of the 
appellants. The statement of public 
purpose under Section 4 (1) notification 
is more comprehensive setting out de- 
tails of improvement works while the 
one set out under Section 6 (1) noti- 
fication is more precise and restricted 
in terms. Broadly speaking the public 
purpose for which the land is acquired 
is for soil conservation measures in 
Sukhna Lake Catchment area. A green 
belt is one such measure and its explicit 
statement does not change the public 
purpose, What the law requires is a 
broad and understandable statement 
of public purpose and this is being in- 
sisted upon with a view to giving an 
opportunity to those whose lands are 
proposed to be acquired, to effectively 
object the proposed acquisition. in an 
enquiry under Section 5-A. If such be 
the object behind the provision requir- 
ing setting out of public purpose in the 
notification issued under Section 4 (1) 
as also one under Section 6 (1), it would 
appear that the statement of public 


purpose as set out in both the noti- 
fications is the same and there is no 
difference between the two. We speci- 


fically requested Mr. Verma to point 
out any real contradiction between Che 
statement of public purpose in Section 
4 (1) and Section 6 (1) notifications to 
appreciate his submission but none such 
was pointed out, and, therefore, the 
contention must be negatived, 


8. The last contention is that even 
though the Government invoked powers 
under Section 17 claiming that in view 
of the emergency, the urgency clause 
must be applied and thereby deprived 
the appellants of their statutory right 
to put forth the objection against the 
proposed acquisition, yet the Govern- 
ment did not take possession of the 
Land involved in the dispute for a 
period of six years and, therefore, the 
power to take possession after comply- 
ing with Section 9 got exhausted and 
on this account the acquisition itself 
must be declared illegal and invalid. 
We have not been able to appreciate 
this submission. If the impugned noti- 
fications are valid and the declaration 
made under Section 6 has become final 
and an award under Section 12 is made, 
even if possession is not taken, we fail 
to appreciate how thereby the noti- 
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fication under Section 6 would become 
invalid. It may be that after invoking 
the power under Section 17 proceedings 
for acquisition dragged on and posses- 
sion is not taken, it may reflect upon 
the exercise of power under Section 17. 
It may indicate that there was no 
urgency and there is colourable exer- 
cise of power. That is not the con- 
tention. The submission of Mr. Verma 
is that as possession is not taken de- 
claration under Section 6 becomes in- 
valid. We see no substance in this 
contention. In fact the submission that 
possession of acquired land is not 
taken by the Government does not 
stand scrutiny. 


[After considering the evidence in the 
rest of para 8 and paras 9 and 10, the 
judgment proceeded]: 


11. Before we conclude, it must be 
pointed out that the writ petition was 
filed on 22nd April, 1969 Le nearly six 
years and one month after the publica- 
tion of the impugned notification and 
about 5 years after the award. No ex- 
planation is offered why writ -petition 
as filed after such an inordinate de- 
lay and after the entire process of ac- 
i The High Court 









presumably on account of delay. This 
Court in Aflatoon v. Lt. Governor of 
Delhi, (1975) 1 SCR 802 and Indrapuri 
Griha Nirman Sahakari Samiti Ltd. v. 
State of Rajasthan, (1975) 2 SCR 68 
held that if a person allowed the Gov- 
ernment to complete the acquisition 
proceedings on the basis that the notifi- 
cation under S. 4 and declaration under 
S. 6 were valid and then attacked the 
notification on the grounds which were 
available to him at the time when the 
notification was published, it would be 
putting a premium on dilatory tactics. 
e length of the delay is an import- 
ant circumstance because of the nature 
of the acts done within the interval 
on the basis of the notification and de- 
.jclaration and, therefore, a challenge to 
a notification under Section 4 anda 
eclaration under Section 6 of the Act 
_jshould be made within a reasonable 
' Hime thereafter. If it is not so done the 
, petition is liable to be dismissed, This 
. appeal must fail for this additional 
reason because the challenge to two 
~ notifications was after a period of six 
years and after the whole process of 
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acquisition was over and the State 
Government had spent a considerable 
amount in carrying out the pubile pur- 


pose. 


12. Accordingly this appeal fails and 
is dismissed but in the circumstances 
of this case with no order as to costs. 


Appeal dismissed. 


AIR 1979 SUPREME COURT 1717 


R. S SARKARIA AND 
V. D. TULZAPURKAR, JJ. 


Civil Appeal No. 1783 of 1969, D/- 
13-12-1978. | 
Union of India: and nether Appel- 


lants v. S. N. Verma, Respondent. 


Civil Service Regulations (1920), Arti- 
cles 4, 459 (e) (ii) — Scope — Art. 4 
has nothing to do with the tenure of 
service — Art. 4 will have no bearing 
on Government’s power to cut down 
or increase tenure of service by amend- 
ing or altering Art. 459 (c) (ii) — (Con- 
stitution of India Art. 309). 

(Para 2) 


_SUDGMENT:—. After hearing counsel 
on both sides we are clearly of the view 
that there is no substance in this ap- 
peal. Even counsel for the appellants 
did not raise any serious contention on 
the merits of the point that has been 
decided by the High Court. His only 
grievance was that the High Court in 
its judgment dated May 26, 1969 has 
made certain observations with regard 
to Article 4 of Civil Service Regula- 
tions and according to learned counsel 
those observations unnecessarily try to 
fetter or limit the power of the Cen- 
tral Government to alter the tenure of 
service of a government servant. After 
setting out the Article the High Court 
has observed thus: 


“The article obviously does not give 
any liberty to the Government to 
change the period or tenure of any 
incumbent and this could not be done 
indirectly under the guise of dealing 
with the employee's pension arising 
from the date of superannuation. The 
contention, therefore, that any power 
is reserved under Article 4 to cut down 
the tenure or period of service of em- 
ployee to his detriment is without any 
force.” 
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2. In our view Article 4 should not 
have been relied upon for showing that 
the Government "bas the power to al- 
ter or cut down the tenure or period of 
service and the observations are . un- 
doubtedly right having regard: to the 
topics dealt with`by Art. A for, Art. 4 
in terms merely refers to the right to 
make changes regarding pay and acting 
allowance and leave and pension of 
Government servants governed by C. S. 
Regulations. Admittedly, the respondent 
and the Government servants like him 
who are governed by C. S. Regulations 
owe their tenure or period of service to 
Art. 459 of these Regulations and it is 
under Art, 459 (c) (ii) that their tenure 
or period of service has been fixed 
till they attain the age of 60 years, 
and it cannot be disputed that Govern- 
ment has power to amend or alter this 
provision so as to cut down or increase 
the tenure or period of service. Un- 
fortunately, such a power was said to 


be implied in Article 4 which bas ' 


‘iInothing to do with the tenure of the 
service. We do not, therefore, think 
that the observations made by the High 
Court in regard to Article 4 will have 
any bearing on the power of Govern- 
ment to alter Article 459. 


3. Mr. Bhatia has pointed out that 
the respondent has been given the bene- 
fit of his salary or pay during the last 
two years of service which he put in 
until he attained the age of 60 years, 
but other benefits of pension and gra- 
tuity ete. have not been paid to 
him. We have no doubt that the ap- 
pellant will pay all those benefits to 
the respondent without delay. 

4. With the above observations the 
appeal is dismissed with costs. 

Appeal dismissed. 
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(From: Bombay) 

S. MURTAZA FAZAL ALI AND 

A. D. KOSHAL, JJ. 

Criminal Appeal No. 206 of 1972, D/- 
6-4-1979. 

Mohan Lal, Appellant v. State of 
Maharashtra, Respondent. ~ 

Penal Code (45 of 1860), S. 411 — 
Offence under — Proof — Accused must 
be shown to have reason to believe 
that the property was stolen — Shop 
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. High Court, Reversed.. 


A. I. R. 


run by other persons — Accused part- 
ner in the business carried on in the 
shop. Decision of Bombay H. C., Re- 
versed, 


Held that the mere presence of the 
accused in the shop where the goods 
were delivered did not itself prove the 
essential ingredients for an offence un- 
der S. 411 ILP.C. Decision of Bombay 
(Para 1) 


FAZAL ALI, J.:— In this appeal by 
special leave, the appellant has been 
convicted under S. 411 of the Indian 
Penal Code and sentenced to six 
months R.I. and fine of Rs. 1,000. The 
only ground on which special leave 
appears to have been granted, in this 


case was that there was absolutely no 
evidence to show that the appellant 
had the knowledge or reason to believe 
that the bags recovered from his go- 
down were stolen property. The facts 
of the case have been fully detailed in 
the judgment of the Sessions Judge as 
the High Court summarily dismissed 
the appeal, Mr. V. S. Desai, senior 
counsel, appearing in support of the 
appeal .submitted that there was no 
evidence to show that the empty bags 
recovered from the shop of the appel- 
lant were the very bags that had been 
brought from. the godown of the Engi- 
neering College from where they were 
stolen. Dr. Chitale for the State, how- 


ever, submitted that though the bags 
bad no special mark of identification 
but prosecution proved by direct evi- 


dence of the cartman and the driver of 
the truck that the bags were brought 
from the godown of the Engineering 
College to the shop of the appellant. 
But that, however, does not solve the 
problem because the prosecution has 
still to prove that the appellant was in 
possession of property which he had 
reason to believe that it was stolen pro- 
perty. On this point there is absolutely 
no evidence, nor is there anything to 
show that the appellant himself had 
got the empty bags from the Engineer- 
ing College or that he made payment 
to the driver of the truck. Payment ac- 
cording to the prosecution was made 
by accused No. 4. The only fact that 
has been proved is that the shop was 
run by accused Nos. 4 and p and the 
appellant was only a partner in the 
business carried on in his shop. The 
mere presence of the appellant in the 
shop where the goods were delivered 
does not itself prove the essential in- 
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gredients for an offence under S. 411 
.P.C. The appeal is, therefore, allowed 
and the appellant’ is. acquitted: of the 
charges framed against him. The ap- 
pellant will now be discharged from 
his bail bonds. Fine if: paid must be re- 
funded. 

Appeal allowed. 
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(From : Disciplinary Committee of Bar 
= Council of India)* 


KRISHNA IYER, D. A. DESAI. 
AND A. D KOSHAL, JJ. - 


Civil Appeal No. 1922 of 1979, 
3-8-1979. 

Vijaysingh, Appellant v, 
and others, Respondents. 


Advocates Act (25 of 1961), S. 35 — 
Rules of Bar Council of India, Part 6, 
Chapt. 2, R. 10 — Improper certifica- 
tion of solvency of surety for his client 
by lawyer in bailable offence — Pro- 
per punishment, 


V. R. 
Li/~ 


Murarikal 


Where the lawyer who was suspend- 
ed from practice for one month for 
improperly certifying the solvency of a 
surety for the accused, his client, in a 
bailable offence the Supreme  Covrrt 
reduced the sentence of suspension 
from practice to one of public repz-i- 
mand when the lawyer was young and 
the offence was not tainted with turpi- 
tude and the ‘surety whose  solvenzy 
was certified was found to be good. 

(Paras 5, 6) 
Chronological Paras 
: AIR 1978 SC 1&4 


Cases Referred: 
(i979) 1 SCR 335 


2 

Appellant in Person and Mr. SG S 
Khanduja, Advocate, for Appellant. 

JUDGMENT:— The Appellant, a 


fledgling in the legal profession, Lag 
been punished by the Tribunal of the 
Bar Council for eating the forbidden 
fruit of dubious professional conduct by 
improperly certifying the solvency oi a 
surety for an accused person, his client. 
Suspension from practice for one morth 
is the punishment awarded by the trial 
tribunal and in appeal. Counsel 
the appellant Shri Khanduja, tas 
pleaded for an admonitory sentence by 


SO. C. Appeal No. 19 of 1978, D/- 
7-5-1979). l T 
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the Court ex-misericordium, Of course, 
the punitive . pharmacopoeia of the 
Advocates Act, in Section 35, does per- 
mit reprimand provided the ends of 
public justice are mei by this leniency. 
After all, public professions which en- 


Murarilal 


joy a - monopoly of public audience 
have a statutorily enforced social ac- 
countability for purity, probity and 
people-conscious service. In our Re- 


public, Article 19 (1) (g) vests a funda- 
mental right to practise any profession 
only subject to reasonable restrictions 
in the interests of the general public. 
(Vide Art. 19 (6)). The law forbids the 
members (of the legal or other like 
professions from converting themselves 
into a conspiracy against the laity and 
all regulations necessary for ensuring a 
people-oriented bar without exploita- 
tion potential are permissible, nay 
necessary. Rule 10, Chapter 2 Part 
six of the Rules of Bar Council of 
India for Professional Misconduct fram- 
ed for disciplinary purposes is stated 
to have been violated -by the appel- 
lant for which the dispensatory punish- 
ment has been meted out. 

2. The factual setting gives an in- 
sight into ‘the degree of deviance of 
the delinquent appellant. Punishment 
must ‘be geared to a social goal, at 
once deterrent and reformatory. In the 
present Case, the appellant.is charged 
with certifying the solvency of a 
surety in a bailable offence, Obviously, 
the accused, who was the client of the 
appellant, was entitled to be enlarged 
on bail because the offence for which 
he was in custody was admittedly bail- 
able. Even so, it is a common pheno- 
menon in our country that bail has too 


often become a bogey and an instru- 
ment of unjust incarceration. There 
are some magistrates who are never 


Satisfied about the solvency of sureties 
except when the property of the surety 
is within their jurisdiction and Revenue 
Officers have attested their worth. This 
harasses the poor-and leads to corrup- 
tion as pointed out by this Court in 
Moti Ram’s case (1979) 1 SCR 335, It 
may, therefore, be quite on the cards 
that some sympathetic lawyer who ap- 
pears for an indigent accused may com- 
misserate and . enquire whether the 
surety is solvent, If he is satisfied, on 
sure basis, that the surety is _ sufficient- 
ly solvent,, then he may salvage the 
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freedom of the accused by certifying 
the solvency of which he has satisfied 


Inder Singh V. 


himself, It is also possible that the 
detainee is a close relation or close 
friend or a poor servant of his. In that 


capacity, not as a lawyer, he may know 
the surety and his solvency or may 
offer himself as a surety. If a lawyer’s 
father or mother is arrested and the 
Court orders release on bail, it is quite 
conceivable and perhaps legitimate, if 
the son appears for his parent and also 
stands surety. He violates the rule all 
the same. The degree of culpability 
in a lawyer violating Rule 10, Chapter 
2, part six depends on the total circum- 
stances and the social milieu. 


3. This Court has held, taking cogni- 
zance of the harassment flowing from 
sureties being insisted upon before a 
person ig enlarged or bailed out, that 
the Court has the jurisdiction to re- 
lease on his own bond without the 
necessity of a surety. The question, 
- therefore, is whether the circumstances 
of the offence and offender are venal 
or venial. 


d The Rule with which we are con- 
cerned is a wholesome one in the 
sense that lawyers should not misuse 
their role for making extra perquisites 
by standing surety for their clients or 
certifying the solvency of such sureties. 
That is a blot on the bar, an exploita- 
tive stain on the profession. At the 
same time, the punishment is flexible 
in the sense that where the situation 
cries for the help of the lawyer in fav- 
our of a client who is languishing in 
jail because his surety is being un- 
reasonably rejected, we may not frown 
upon a lawyer who helps out the per- 
son, not by false pretences, but on the 
strength of factual certitude and pro- 
ven inability to substantiate solvency. 
In the present case, the circumstances 
are amelioratory and hardly warrant 
condign punishment. 


5. The lawyer is young, the -offence 
is not tainted with turpitude and the 
surety whose solvency he certified was 
found to be good. The most that may 
be justified is perhaps a public re- 
primand since censure has a better 
deterrent value on the errant brethren 
in the profession in some situations 
than suspension for a month from pro- 
fessional practice which may pass un- 
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noticed in the crowd of lawyers and. 
the delinquent himself may be plying 
his business except for appearance in 
Court. In suitable cases, of course, 
even severity of suspension or disbar- 
ment may be justified. 


6. This Court should not 
ordinarily with a punishment 
by the Disciplinary Tribunal 
where strong circumstances involving 
principle are present. In our vast 
country of illiterate. litigants and 
sophisticated litigation, the legal posi- 
tion must be so explained as to har- 
monise the interests of the in- 
digents who are marched into Court 
and the professional probity of the Bar 
which is an extended instrument of 
justice. 


MV. We hold that public admonition 
is an appropriate sentence in the pre- 
sent case and proceed to administer it 
in open court to the appellant, We 
hereby reprimand him and direct that 
he shall not violate the norms of pro- 
fession.l conduct and shall uphold the 
purity and probity of the profession 
generally, and, in the particular, as 
spelt out in the rules framed by the 
Bar Council of India. We condone his 
deviance this time and warn him that 
he shall not violate again. ) 


interfere 
imposed 
except 


8. The appeal is, to this extent, al- 
lowed and the sentence of reprimand 
substituted for the sentence of suspen- 
sion. 

Order accordingly. 
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S. MURTAZA FAZAL ALI AND 
D A. DESAI, JJ. 
Transfer Dein (Cri.) No. 61 of 1978, | 
DI 16-10-1978. 
Inder Singh and others, 
v. Kartar Singh, Respondent. 
Criminal P, C. (1974), S. 406 — Trans- 
fer of case — Petitioner being poor 
and the complainant, the only witness 
to be examined, transfer of case from 
Cuttack to Chandigarh ordered, 
(Para 1) 
ORDER:— Having regard to the very 
peculiar and extraordinary circumstan- 
ces of this case, we feel that the peti- 
tioners have made out a case for trans- 
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Petitioners 
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fer. The definite allegation of the pet- 
tioners is that the complaint was frivecl- 
ous and it has been filed with a view 
to pressurise the petitioners’ sister to 
give up her claim for maintenance 
awarded to her against Prem Das, It is 
alleged that Prem Das has deliberately 
pursuaded Kartar Singh to file a false 
complaint against the petitioners at 
Cuttack. As we propose to transfer tne 
case to Chandigarh within the jurisdic- 
tion of the Punjab High Court, we Jo 
not want to make any observation >R 
merits. The petitioners are poor DÉI: 
sons and it will be most difficult for 
them to attend the hearing at Cuttack. 
On the other hand, we find from the 
statement of the complainant on solenn 
affirmation that there is absolutely 30 
witness excepting himself regarding the 
incident and the entire case against the 
petitioners rests on the solitary state- 
ment of the complainant who easily can 
go to Chandigarh. In these circumstan- 


ces, the petition is allowed and the 
complaint filed against the petitioner's, 
is transferred to the Court of Chef 


Judicial] Magistrate, Chandigarh. 
Petition allowed. 


AIR 1979 SUPREME COURT 1721 
(From: AIR 1969 Guj 344) 
A. C. GUPTA AND 
P. S. KAILASAM, JJ: 
Kathiawar Industries Ltd., Appel- 
lant v. Jaffrabad Municipality, Respcn- 
dent, 


Civil Appeal Nos, 2330-2331 of 1959, 
D/- 8-8-1979. 


Saurashtra Terminal Tax and Oct-oi 


Ordinance (1949), S. 3 — Saurash-ra 
Octroi and Terminal Tax Rules (1949), 
R. 3, Sch. 1 Item 23 — "“Consnmpt*on 
or use”, connotation of — ‘Salt for fac- 
tory’ — Uncrushed salt brought to. 
Octroi area and crushed —- Octroj is 


leviable. (Words. and Phrases — ‘Coan- 
‘sumption’ and ‘use’, meaning of) 

The precise meaning to be given to 
the words “consumption” and “use” 
will depend upon the context in which 
they are used. These words are of wide 
import. The word consumption in its 
primary sense means the act of coan- 
suming and in ordinary parlance means 
the use of an article in a way which 
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destroys, wastes or uses up that 
article. But in some legal contexts, the 
word “consumption” has a wider mean- 
ing. It is not necessary that by the act 
of consumption the commodity must be 
destroyed or used up. 
(Paras 6, 7) 
When uncrushed salt is crushed in 
the factory it is commercially a diffe- 


rent article and the uncrushed salt 
must be said to have been consumed. 
The word “use” is of wider import 


than “consumption”. It cannot be 
denied that the uncrushed salt has been 
used and by the user a new product 
crushed salt has come into existence. 
(Para 8) 

Therefore octroi is leviable on the 
uncrushed salt which is brought to the 
octroi area and crushed as the activity 
would amount to both consumption and 
use of the uncrushed salt. 


(Para 9) 

Cases Referred: Chronological Paras 
1963 Suppl (2) SCR 216: AIR 1963 SC 
906 6, 7 
(1961) 1 SCR 709: AIR 1961 SC 213 7 
1954 SCR 53: AIR 1953 SC 333. 7 


Mr. H. S. Parihar, Advocate for Mr. 
I. N. Shroff, Advocate, for Appellant; 
Mr. K. J. John, Advocate, for Respon- 
dent. 


KAILASAM, J.— These two Civil Ap- 
peals are by the Kathiawar Industries 
Ltd. hy special leave against the judg- 
ment of the Gujarat High Court hold- 
ing that the appellants are liable ito 
pay octori duty on unecrushed salt 
which is brought by the appellant to 
the factory situate’ within the octroi 
limits and crushed there. 


2. The appellant is running a salt 
manufacturing works at Jaffrabad call- 
ed ‘“Newabsidi Mohmad Khan Salt 
Works”. The company had construct- 
ed salt works, grinding mills, trolly- 
tracks and a jetty at the port site. The 
major portion of the salt works is 
situate out of the municipal limits. The 
salt is manufactured outside the muni- 
cipal limits. The grinding mills and 
the part of the trolly-track leading to 
jetty come within the municipal limits 
of the respondent Jaffrabad Munici- 
pality. The Municipality by a notice 
dated 3-11-1955 demanded from the 
appellant Rupees 7289-6-0 as arrears 
of octroi. The appellant paid under 
protest and filed the suit out of 
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which this . appeal arises before 
the Civil Judge Gohilwad, District 
Bhavnagar, against the respondent for 


a declaration that the salt manufactur- 
ed by the appellant at its salt works 
at Jaffrabad and exported uncrushed 
and/or crushed was not liable to octori 
duty and that the goods passing through 
municipal limits from the salt -works 
are not liable to octori duty, and for 
an injunction restraining the respon- 
dent from recovering an amount of 
Rs. 7289-6-0 and for a further injunc- 
tion restraining the Municipality from 
hindering or obstructing the free pass- 
age of salt and goods and for the re- 
fund of Rs. 250/-.. The appellant also 
filed another suit for the refund of 
Rs. 1271~-14-0 paid under protest. These 
two suits were decreed, the court de- 
claring that the salt manufactured by 
the appellant company is not liable to 
octroi duty. The court also granted 
an injunction as prayed for. The 
Municipality preferred appeals. The 
appellate court while dismissing the 
appeals and confirming the .decree of 
the trial court observed that the per- 
petual injunction granted by the trial 
court would not apply to the salt 
entering the octroi limits for consump- 
tion or use for the factory situated 
within the octroi limits of the munici- 
pality. The municipality preferred two 
Second Appeals to the High Court of 
Gujarat at Ahmedabad. A Bench of the 


High Court allowed the appeals ex- 
cept to the extent of confirming the 
declaration’ that uncrushed salt of the 


appellant company which is directly 
sent from the stacking ground to the 
Jetty is not liable to octroi provided 
the plaintiff company followed the pre- 
scribed rules and formalities, “The 
other claims in the suits were dismiss- 
ed. Against the judgment of the High 
Court the plaintiff company has pre- 
ferred these two appeals. 


3. The only question that falls for 
consideration in these civil appeals is 
whether the salt manufactured by the 
appellant outside the octroi limits of 
the respondent and brought by the 
appellant within those limits for the 
purpose of being crushed into powder 


in the appellant’s factory situate with-. 


in those limits and then exported is 
liable to octroi. The facts as found by 
the High Court and which cannot be 
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questioned, are that the salt works 
consists of (i) salt pans; (ii) stacking 


ground for the salt collected from the 
pans; (iii) trolly track for carrying salt 
from stacking ground to the factory 
within the octroi limits of the Munici- 


pality and to the jetty which is out- 
side the octroi limits; (iv) Jetty: (v) 
Power house; (vi) store-room; (vii) . 


workship and (viii) grinding mill which 
is referred to in the evidence as the 
crushing factory. Of these, the crush- 
ing factory and part of the trolly track 
(about 1400 feet) are within the octroi 
limits of the Municipality and the rest 
outside those limits. Thus itis not in 
dispute that only the crushing factory 
and part of the trolly-track are within 
the octroi limits. The salt is prepared 
in the salt pans outside the octroi 
limit and the salt which is to be crush- 
ed is taken to the crushing factory and 
the salt which is not to be crushed is 
taken in uncrushed form’ directly to 
the jetty over the trolly-track part of 
which passes through the octroi limits 
of the Municipality. The salt that is 
crushed in the crushing factory is also 
after crushing taken by the trolly to 
the jetty. From the jetty the salt whe- 
ther crushed or uncrushed as the case 
may be, is exported by steamers, The 
High Court has found that the salt 
which is taken to the crushing factory 
within the octroi limits. for the > pur- 


pose of crushing and is crushed and 
later taken to the jetty is liable to 
octroi, The question is whether this 


levy is sustainable in law. 


4. In 1948, on the formation of 
Saurashtra State, Jaffrabad came with- 
in the territorial limits of the Saurash- 
tra State and the Bombay District 
Municipal Act, 1901, as adapted and 


‘applied to Saurashtra State became ap- 


plicable to Jaffrabad, The Jaffrabad 
Municipality, the predecessor of the 
respondent, was constituted under the 
Bombay District Municipal Act, 1901. 


5. The State of Saurashtra, within 
the territorial limits of which the said 
Municipality was situate, published an 
Ordinance on 31-8-1949 being Ordinance 
No. 47 of 1949 called the Saurashtra 
Terminal Tax and Octroi Ordinance, 
1949. The Ordinance extended to the 
whole of the State of Saurashtra and 
came into force from 31-8-1949. Sec- 
tion 2 clause (2) of the Ordinance de- 
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fines ‘octroi’ as including a terminal 
tax. Section 3. empowers the Govern- 


ment to impose terminal tax and oct- 
roi duty. It provided that octroi may 
be imposed on “animals or goods, or 
both, within the octroi limits brought 
for consumption or use therein”. Under 
Section 4 Government is empowered 
Io make rules. In exercise of the powers 
under the Ordinance the State Govern- 
ment made rules relating to octroi 
known as the Saurashtra Octroj and 


Terminal Tax’ Rules on 8th December, 


1949 which was published in the Sau- 
_ rashtra Gazette on 15th December, 1949.- 
Rule 3 is the charging rule which pro- 
vides that octroi is payable in respect 
of goods set. out in the Schedule I at- 
tached to the Rules and __ prescribed 
that octroi shall be payable at the 
nakas at rates set out therein. Item 
No. 23 is “Salt for Factory”. Schedule 
D which gives a list of items which 
are exempt from Octroi duty contains 
in Item No. 6, a sub-item in Gujarati 
which means “Salt”. Thus under Item 
23 “Salt for Factory” is liable to oct- 
roi duty. The octroi duty may be im- 
posed under Section 3 on “animals or 
goods, or both, within the octroi limits 
brought for consumption or use there- 
in’, On the facts found, namely that 
uncrushed salt was brought into the 
factory situate within the octroi limits 
and crushed salt taken away for ex- 
port from the octroi limits can it be 
said that the salt thus brought are 
goods for consumption or use therein. 
Itis the common case that the uncrushed 
salt as brought into the octroi limits 
is crushed and in the crushed form sent 
to the jetty for export. The finding of 
the High Court is that the crushing of 
the uncrushed salt and sending the 
crushed salt to the jetty within the oct- 
roi limits will be ‘use’ therein as re- 
quired under Section 3. 


6. In this appeal it is necessary for 
us to consider the scope of the- words 
“consumption” and “use”, The pre- 
cise meaning to be given to the words 
“consumption” and “use” will depend 
upon the context in which they are 
used. These words are of wide import. 
In the Constitution of India, Entry 52 
in List II in Seventh Schedule a right 
to impose tax “on entry of goods into 
the local area for consumption, use or 
sale’ is conferred, -In -Burmah Shell 
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Oil Storage & Distributing Co. India 
Ltd: v. The. Belgaum Borough Munici- 
pality 1963 Suppl (2) SCR 216 this 
Court after tracing the history of oct- 
roi and terminal tax observed , that 
while terminal tax is a kind of octroi 
which is concerned only with the entry 
of goods in a local area irrespective of 
whether they would be used there or 
not, octrois were taxes on goods 
brought into the area for consumption, 
use or sale. They were leviable in re- 
spect of the goods put to some use or 
the other jn the area but only if they 
were meant for such user. 


d. In considering the meaning of the 
words “consumption” and “use?” this 
Court observed in Burmah Shell case 
(supra) that the word ‘consumption’ in 
its primary sense means the act of 
consuming and in ordinary parlance 
means the use of an article in a way 
which destorys, wastes or uses up that 
article. But in some legal contexts, the 
word “consumption” has a wider mean- 
ing. It is not necessary that by the 
act of consumption the commodity must 
be destroyed or used up In Anwar- 
khan Mahboob Co. v. State of Bom- 
bay (now Maharashtra) (1961) 1 SCR 
709 the question that arose was whe- 
ther conversion of one commodity into 
another commercially different article 
would amount to consumption. The 
facts of the case were that tobacco was 
purchased and in the Bombay State 
the stem and dust from the tobacco 
was removed, It was contended that 
removing the stem and dust from the 
tobacco did not amount to consumption 
of tobacco or had the effect of convert- 
ing tobacco into an article commercial- 
ly different. The Court held that when 
the tobacoo was delivered in the State 
of Bombay for the purpose of chang- 
ing it into a commercially different 
article, viz., bidi patti, the delivery was 
for the purpose of consumption. This 
Court followed the decision in State 
of Travancore Cochin v. Shanmugha 
Vilas Cashew Nut Factory 1954 SCR 53 
wherein it was held that the raw 
cashew nuts were put through a pro- 
cess and new articles of commerce, 
namely cashew nut oil and edible cas- 
hew nut kernels were obtained. The 
Court .expressed the view that the raw 
cashew nut is consumed in the pro- 
cess, On the facts the High Court 
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found after referring to the different 
processes of baking or roasting shell- 
ing, pressing, pealing etc, that although 
most of the process is done by hand, 
part of it is also done mechanically by 
drums. Oil is extracted out of the outer 
shells as a result of roasting. After 
roasting the outer shells are broken 
and the nuts are obtained. The poison 
is eliminated by pealing off the inner 
skin. By this process of manufacture 
the respondents really consume the raw 
cashew and produce new commodities. 
This Court accepted this finding and 
observed at p. 113 that the raw cas- 
hew nuts, after they reach the respon- 
dents, are put through a process and 
new articles of commerce, namely, 
cashew-nut oil and edible cashew nut 
kernels, are obtained. In Anwarkhan 
Mahboob Co. (supra) this Court gave 
the example of the process through 
which cotton is put through before 
ultimately the final product, the wear- 
ing apparel is consumed by men, 
women and children, The Court observ~ 
ed “But before cotton has become a 
wearing apparel, it passes, through the 
hands of different. producers, each of 
whom adds some utility to the com- 
modity received by him. There is first 
the act of ginning; ginned cotton is 
spun into yarn by the spinner; the 
spun yarn is woven into cloth by the 
weaver; the woven cloth is made into 
wearing apparel by the tailor.” At 
each of these stages distinct utilities 
are produced and what is produced is 
at the next stage consumed. It is usual, 
and correct to speak of raw cotton be- 
ing consumed in ginning. 


8. Applying this test the conclusion 
is irresistible that when uncrushed salt 
is crushed in the factory it is commer- 
cially a different article and the un- 
crushed sal must be held to have been 
consumed, The word “use” is. of wider 
import than “consumption”. It cannot 
be denied that the uncrushed salt has 
been used and by the user a new pro- 
duct, crushed salt has come into exis- 
tence. 


9. On a consideration of the facts 
and circumstances of the case we are 
satisfied that octroi is leviable on the 


unecrushed salt which is brought to the 
octroi area and crushed as the activity 
would amount to both consumption and 
use of the uncrushed salt. In the result 


.1961. So far as the 
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the appeals fail and are dismissed with 
costs, 
Appeals dismissed. 
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P. N. BHAGWATI, V. D. TULZAPUR- 
KAR AND R. S. PATHAK, JJ. 
Civil Appeals Nos. 2396-97 of 1978, 
D/- 4-12-1978. 


M/s. Upper India Publishing House 
Pvt. Ltd., Lucknow, Appellant v. Com- 
missioner of Income-tax, Lucknow, Re- 
spondent, 


Income-tax Act (1961), Ss. 256 (2), 
40A (2) (a) — Reference — Question 
whether particular expenditure on rent 
is excessive and unreasonable — Ques- 
tion of fact — No issue of law involv- 
ed — No reference to High Court. De- 
cision of Allahabad High Court, Revers- 
ed. . (Para 1) 


JUDGMENT:— There are two ques- 
tions in respect of which a reference 
has been directed by the H. C. on the 
application of the Revenue under Sec- 
tion 256 (2) of the Income-tax Act 
first question is 
concerned, it is undoubtedly a question 
of law and could properly form the 
subject-matter of a reference but the 
second question as framed is clearly 
a question of fact and we fail to see 
how it could be directed to be refer- 
red by the High Court. The question 
whether a particular expenditure on 
rent is excessive and unreasonable or 
not is essentially a question of fact and 
does not involve any issue of law and 
hence we are of the view that the se- 
cond question ought not to have been 
directed to be referred by the High 
Court. But if the second question could 
not form the subject-matter of a refer- 
ence, then obviously the first question 
becomes academic, because S, 40A (2) 
(a) cannot have any application, unless 
it is first held that the expenditure on 
rent was excessive or unreasonable. 
We accordingly allow the appeal and 
set aside the order of reference made 
by the High Court. There will be no 
order as to costs of the appeal. 

Appeal allowed. 


GW/GW/D521/79/DVT 
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AIR 1979 SUPREME COURT 1725 ` 
(From: Settlement Commissioner (I-T. 
and W. T) Govt. of India, New Della" 

V. R. KRISHNA IYER AND V. D. 

TULZAPURKAR, JJ.. 

Commissioner of Income-tax (Cen- 
tral), Calcutta, Appellant v. B. 
Bhattacharjee and another, Responderts. 


Civil Appeals Nos. 454-465 of 1979, 
D/- 4-5-1979. 

(A) Income-tax Act (1961), Ss. 245A 
(a), 245-C (1) — Expression “Income- 


tax Authority” — It includes LT.O. and 
A.A.C. and others — Appeal pending 
before Tribunal — It cannot be said 
that a case pends before an income- 
tax authority. (Para 23) 

(B) Income-tax Act (1961), S. 245-D 


First Proviso — Application for compo- - 


sition — Applicant is entitled to hearing 
before his application is rejected — 
Settlement Commission’s decision to re- 
hear and pass a de novo order held, not 


illegal. AIR 1978 SC 597, Rel. on. 
(Para . 26) 
(OH Income-tax Act (1961), S. 245-M 


(1) Proviso and (7) — Interpretation — 
Department dropping its appeal to 
enable application before Commission — 
Proviso does not debar the motion for 
settlement — Under S. 245-M (7) Ðe- 
partment can file appeal de novo on re- 
ceipt of notice of revival of assessee’s 
appeal within period specified in Sec- 
tion 253 (4). (Paras 43, 44, 46) 


(D) Constitution of India, Art. 136 — 
Tribunals Settlement Commissiens 
under I.-T. Act (1961) as amended by 
Taxation Laws (Amendment) Act (1975) 
are Tribunals — Income-tax Act (1961), 
S. 245-L. (Paras 47, 49) 

(E) Income-tax Act (1961), S. 24&-D 
(1) Second Proviso — Commissioner’s 
power to object to settlement proce2d- 
ings — Held could not be nullified by 
doctrine of estoppel — (Evidence Act 
(1872), S. 115). (Paras 52 and 56, 

57 and 59) 
Chronological Paras 
AIR 1978 SC 597 

25 
(1978) 1 SCC 405: AIR 1978 SC 851 


Cases Referred: 
(1978) 1 SCC 248: 


*(Appin. No. 7/1/20/77-LT., D %5- 


1978.) 
FW/GW/D117/79/CWM 


Calcutta v. B. N. Bhattacharjee 
' (1973) 31 STC 434: AIR 1973 SC 2307: 


(pe 1] S.C. 1725 


` 1973 Tax LR 2423 ` 40 
(1968) 21 STC 154: ATR 1968 SC 488 8 
! 4 

(1965) 2 SCR 366: AIR 1965 SC 1595 
S 47 
(1964) 52 ITR 780 (All) 40 


(1949) 2 KB 481: (1949) 2 All ER 155, 
Seaford Court Estates Ltd. v. Asher 


45 
1948 P 292: (1948) 1 All ER 773, Hud- 
son v. Hudson 56 


(1947) 1 KB 130, High Trees Case 55 


1937 AC 610: (1937) 1 All ER 748, 
Maritime Electric Co. v. General Dai- 
ries Ltd. 56 


(1584) 76 ER 637, Heydon’s Case 45 


Mr. S. T. Desai, Sr. Advocate (Mr. J. 
Ramamurthi and Miss A. Subhashini, 
Advocates with him), for Appellant; 
Mr. A K. Sen, Sr. Advocate (M/s. Di- 
nesh Vyas, Manulal, P. H. Parekh, C. B. 


Singh, M. Mudgal and N. Mundal, Ad- 
vocates with him), for Respondent 
No. 1. 


KRISHNA IYER, J:— A nascent 
Chapter (Chapter XIXA) in the Income- 
tax Act, 1961, enacted by the Taxation 
Laws (Amendment) Act, 1975, whose 
beneficiaries are ordinarily those whose 
tax liability is astronomical and crimi- 
nal culpability perilous, falls for de- 
coding by this Court in this appeal by 
the Comrar. of Income-tax (Central), 
Calcutta, against an adverse order 
made by the Settlement Commission. 
Functionally speaking, this Chapter, en- 
grafted in partial implementation of 
the Wanchoo Committee Report, pro- 
vides for settlement of huge tax dis- 
putes and immunity from criminal pro- 
ceedings by a Commission to be consti- 
tuted by the Central Government when 
approached without objection from the 
Tax Department. It is based on the de- 
batable policy, fraught with dubious 
potentialities in the context of Third 
World conditions of political peculium 
and bureaucratic abetment, that compo- 
sition and collection of public revenue 
from tycoons is better than prosecution 
of their tax-related crime and litigation 
for total revenue recovery. A social 
audit of the working of this Chapter 
in action and its fall-out may benefit 
the nation by information about who 
the true beneficiaries of this legislation 
are and whether there is more than 
meets. the eye. The Wanchoo Commit- 
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tee which recommended this step titled 
its Chapter meaningfully as “Black 
Money and Tax Evasion” and the Act 


itself was passed and brought into force . 


during the era of Emergency which 
was marked by speed and silence and 
hushed politico-official operations. 


2. Be that as it may, fiscal philo- 
sophy and interpretative technology 
must be on the same wavelength if 
legislative policy is to find fulfilment 
in the enacted text. That is the chal- 
lenge to judicial resourcefulness the 
present appeals offer, demanding, as it 
does, a holistic perspective and harmo- 
nious construction of a whole chapter, 
especially a complex provision there- 
in, so that a balance may be struck 
between purpose and result without 
doing violence to statutory language 
and social values. The Chapter is fresh 
and the issue is virgin; and that makes 
the judicial adventure hazardous, com- 
pounded by the involved and obscure 
drafting of the bunch of provisions in 
Chapter XIXA. = 


3. A few facts must be narrated and 
the anatomy of the Chapter projected 
at this stage, so that a hang of the con- 
troversy may be. got and its just reso- 
lution sought, 


4. The respondent, an elderly but 
apparently imimense businessman, was 
the cynosure of suspicion of the In- 
come-tax Officials which led to search 
and seizure of around Rs. 30 lakhs in 
cash from him. A chain reaction set in 
and assessments from 1962-63 to 1972- 
73 were re-opened. The total tax bur- 
den so fixed ran into well over Rs. 60 
lakhs plus around Rs. 35 lakhs assessed 
for 1973-74. The stakes thus ran into a 
crore or so plus awesome prosecutions 
under S. 277 of the Act with unpre- 
dictable prospects of sentences, The re- 
spondent-assessee and his version or 


explanation had hopes of dverting the 
Waterloo; but the Income-tax Officer 
(ITO) rejected his case. Indeed, we 


are neither called upon nor disposed to 
examine the merits of either side "and, 
maybe, the assessee has a presentable 
case, Appeals to the Appellate Assist- 
ant Commissioner (A.A.C.) were carri- 
ed by the assessee against the colossal 
imposts, which marginally brought 
down the assessable income by around 
Rs. 10 lakhs. Both the dissatisfied as- 
sessee and the partially injured De 
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partment appealed to the Income-tax 
Appellate Tribunal (1.T.A.T.) against 


the A.A.C’s decisions. During their pen- 
dency, prudence dawned on the respon- 
dent to seek sanctuary before Settle- 
ment Commission abandoning his ap- 
peal to the Tribunal attended with liti- 
gative uncertainties and penal poten- 
tialities. At seventy, with understand- 
able high blood pressure to boot, he 
preferred negotiated peace to judicial 
justice. heartful of quest for quiet al- 
though hopeful of winning his . cases. 
These motivations do not call for our 
comment but are being mentioned as 
part of the narrative which ostensibly 
induced him to go before the Commis- 
sion under Chapter XIXA. 


5. To compress the long story with- 
out crippling the foundational facts, 
what happened after the assessee de- 
cided upon offering himself to the 
Settlement Commission was to prepare 
the ground to enable him to institute 
a proceeding in this behalf. 


6. The deck had to be cleared before 
moving the Settlement Commission. The 
conditions for entitlement to make an 
application to the Settlement Commis- 
sion are set out in S. 245-M. We may 
have to examine closely the connota- 
Don of the expressions used in this 
section but for the nonce it is sufficient 
to state that it is obligatory for the 
assessee to withdraw any appeal that 
may be pending at his instance before 
being qualified to make an application 
to the Settlement Commission. Another 
condition stipulated in the same sec- 
tion is that an assessee shall not be en- 
titled to make an application “in a 
case where the I.T.O. has preferred an 
appeal under sub-section (2) of Sec- 
tion 253 against the order to which the 
assessee’s appeal relates.” Without meti- 
culous dissection of the provision, we 
may broadly draw the conclusion that 
the assessee must withdraw his appeal 
before the Tribunal before moving the 


Settlement Commission. Likewise, the 
I.T.O. should not have preferred an 
appeal. Therefore, the respondent- 


assessee engaged himself in complying. 
with these conditions. He expected to 
achieve this objective by moving for 
withdrawal of his own 12 appeals be- 
fore the Tribunal and by persuading 
the Income-tax Department to with= 
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draw its 10 appeals pending before the 
Tribunal, At the moment, -we do not 
discuss the finer issue of crucial sigmi~ 
ficance as to whether an appeal prefe:- 
red by the Revenue but later with- 
drawn by it would have the effect f 
total obliteration so as to . fulfil the 
condition of no appeal having been 
preferred by the Income-tax Depari- 
ment. The narrative alone need be con- 
tinued. On 23-8-1976 the assessee aer: 
dressed a letter to the Appellate Tä- 
bunal seeking to withdraw his appeals 
under S. 245M of the Act. On the sane 
day he moved Mr. Kuruvilla, Member, 
Central Board of Direct Taxes request- 
ing the Board to instruct the concerm- 
ed officer of the Department to with- 
draw all the pending appeals filed ky 
the Department before the Tribunal 
The letter stated: 


Though I am sure that I shall wm 
all these appeals filed by’ me with .the 
Court of the Appellate Tribunal bat 
just to buy peace at my old age I wan- 
ed to place myself in the hands of the 


Settlement Commission and . seek full 
justice and mercy. 
' In view of all these facts explained 


above I pray for undernoted point fer 
your kind consideration and necessary 
action. I shall be grateful, if you wou d 
kindly ask your Department to witk- 
‘draw all. the pending applications filed 
by the Department with the I.T.A.T. 
(emphasis added) 


7. The somewhat ambivalent termi- 
nology and incongruous stances taken 
in the letter are striking. For instanca, 
he asserted that he was sure to wm 
all his appeals but still he sougiat 
mercy from the Commission. He pat 
forward old age and hypertension fcr 
desisting from litigation and gratefully 
desired the Department to co-operate 
with him by withdrawing its appeals. 
-Before knowing the open response of 
the Department, he addressed the Tr- 
bunal for withdrawal of his appeas 
which, perhaps, suggests that he wes 
sure of the reaction of the Departmert 
or did not lose much by withdrawing 
his appeals. However, when the LA, 
posted the withdrawal application fcr 
hearing on 24th September, 1976, tke 
assessee wrote a letter asking for ac- 
journment wherein he stated: 


‘Bhattacharjee 
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“With regard to the: above I beg most 
respectfully to ‘submit that one peti- 
tion was: filed -for withdrawing all the 
above appeals only to have those cases 
settled -before the Settlement Commis- 


sion, New Delhi..but the Department 
had also preferred appeals for those 
years. Unless the Department also 


withdraws their appeals there will be 
no purpose for our. withdrawal of ap- 
peals. As such my client is persuading 
the Central Board of Direct Taxes to 
do something effectively in the matter 
but for consultations with their coun- 
sel, etc, it would take at least two 
months’ time.” 


8. Probably the assessee felt that the 
Central Board could be persuaded “to 
do something effectively in the matter”, 
given some time. The anticipations of 


the assessee were not belied because 
the addressee-Member . of the Central 
Board, with celerity, consulted the 


Commissioner, who, in turn, sought and 
got affirmative reports from those be- 
low him and at the end of this rapid 
departmental exercise, reached the con- 
clusion in October/November (ie. in 
about a month) that the appeals of the 
Departments were very. weak, even fri- 


volous(1) and that, therefore, nothing 


was lost by withdrawing them from 
the Tribunal. In keeping with this con- 
clusion, the tempo was accelerated by 
the Board Member issuing necessary 
instructions. to.withdraw its appeals, 
and the C.LT. hastened to write to the 
assessee-respondent in December, 1976. 


“I am to inform you that the De- 
partmental appeals pending before the 
Income-tax Appellate Tribunal, Cal- 
cutta against you will be withdrawn 
provided all the appeals filed by you 
for the assessment year 1962-63 to 
1973-74 are withdrawn by you.” 


9. A consequential representation 
was made. before the I.T.A.T. } 

“I have been directed to withdraw 
the above departmental appeals on con- 
dition that the assessee’s appeals for 
the assessment years 1962-63 to 1973- 
74 are also withdrawn.” 

I.T.A.T. was persuaded to pass. orders 
dismissing the appeals from both sides 
as withdrawn. The obvious purpose of 


(1) See paras 5.2 and 5.3 of the Settle- 
ment Commission’s Order, 
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the Department's withdrawal of its ap- 
peals was to enable the assessee to 
move the Settlement Commission. From 
the Member of the Central Board down 
to the I.T.O. they conveniently dis- 
covered, at this critical stage late in 


1976, that their appeals were weak and 


frivolous. 

10. The plea of the appellant 
the decision to withdraw the appeals 
by the Revenue was independent of 
the respondents request that he be 
helped to move the Commission needs 
for its acceptance a degree of naivete 
which we do not possess, as we will 
later show. 


11. We revert to the further factual 
developments to catch up with the 
legal questions argued before us. On 
the Tribunal dismissing all the appeals 
as withdrawn, the assessee-respondent 
applied to the Settlement Commission 
on January 6, 1977 under S. 245C. The 
Commission in its order, has recorded 
that as a prelude to this application: 


that 


“the Commissioner of Income-tax and 
the applicant had arrived at an under- 
standing or an arrangement, mutually 
satisfactory and in the public interest 
to settle the tax liability in a forum 
where decisions would be conclusive 
and not drag on for years.” 


12. Secret understanding between 
high tax officials and big assessee-busi- 
nessmen are potential pollutants and 
convert Settlement Commissions into 
cover-ups — a consummation farthest 
from the Wanchoo Committee’s inten- 
tions and Parliament’s expectations! Is 
it not demoralising that the hierarchy 
of officials in the Income-tax Depart- 
ment declared their assessments and 
appeals ‘weak’ and ` self-condemned 
themselves before the Commission by 
confessing that the Central Govern- 
ment’s appeals were frivolous? “But if 
the salt hath lost its savour wherewith 
shall it be salted!” 


13. Once the statutory operation for 
settlement was switched on, the 
machine moved on, The Settlement 
Commission, on receipt of the applica- 
tion under S. 245C, acted under Sec- 
tion 245D (1) and called for a report 
from the Commissioner, mindless of 
the movement of the calends. For, the 
ides of March came in the meanwhile 


‘this adverse decision of 


I 


A.I. R. 


and the C.LT., for reasons we do not 
know, took a stiff look at the case and 
reported on lst April 1977, 


“that prosecution proceedings for 
concealment of income and also false 
verification in the return were already 
pending before the Chief Metropolitan 
Magistrate, and that he did not consi- 
der this as a fit case to be proceeded 
with by the Settlement Commission.” 


14. After some correspondence with 
the applicant, and without giving a 
hearing, the Séttlement Commission by 
{ts Order dated the 3rd February, 1978 
informed the applicant that, as the 


- Commissioner had objected under Sec- 


tion 245D (1), Settlement Commission 
did not allow the application to be pro- 
ceeded with. ) . 


15. Parenthetically though, it must 
be stated that on the first rejection of 
the application by the Settlement Com- `“ 
mission, the Revenue moved the LT. 
A.T. for restoration of its appeals al- 


though no specific provision enables 
such a restoration. The assessee can 
apply for restoration of his appeals 


since S. 245M enables it. 


16. This order of the Commission | 
shows that some correspondence with 
the applicant did take place before the 
order not to proceed with his composi- . 
tion petition. No hearing as such was ' 
given to him though, before making ` 
February 3, 
1978. The assessee urged that the order 
be reviewed as natural justice had not 
been complied with. The Settlement 
Commission yielded to this submission - 
and, after elaborate argument and rea- 
soning, reached the reverse conclusion 
that the C.LT’s opposition to the com- 
position notwithstanding, the applica- 
tion for settlement shall be considered 
on the merits. 


17. The Union of India, through the 
C.I.T. concerned, has challenged the- 
settlement Commission’s decision on 
jurisdictional and other legal grounds. 
The statutory scheme, the semantics of 
the expressions used, the jurisdictional 
limitations of the Settlement Commis- 
sion and allied issues, have been de- 
bated at the bar and the declaration of 
law on these aspects has seminal signi- 
ficances because it relates to a sensi- 
tive area where big business may op- 
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erate at high. politico-official levels and 
the court must invigilate so ‘that 
law keeps its promises. 


18, This perspective of the litigatisn 
brings into focus the high points of Ce 
debate before us, largely reflected in 
the Tribunal’s long order. Sri S.T. Læ- 
sai, for the appellant-Revenue concen- 
trated his fire on three vulnerable gs- 
pects of the judgment under attack. 


' There was no power of review for tne 


Commission, once it had declined to 
proceed with the application for setthe- 
ment. Therefore, he argued that tne 


‘reopening of the settlement proceedings 


,Sioner from 


VJ 


black money and. colossal 


` fender, 


was invalid. Secondly, he 
that even though the CLD had with- 
drawn his appeals and thus facilitated 
the filing of an application ‘under Sec- 
tion 245C no bar of estoppel could at 
all be spelt out to forbid the Commss- 
exercising his statuto-y 
power of withholding consent to the 
settlement proceedings.. Thirdly, 3e 
pressed the position that the C.1.T’s 
veto was not. subject to review or ia- 
validation by the Settlement Commé- 
‘sion and so the order under appeal was 
bad and beyond power. Of course, sus- 
‘sidiary issues did crop up and Skri 
A. K. Sen, appearing for the respon- 
dent-assessee, not only joined issue 
‘with Shri Desai but also took a preli- 
minary objection that Art. 136 was un- 
‘available against an order of the 
Settlement Commission. It is necessary 
to mention that an argument which 


was mooted at our instance as the arga- 


ments. proceeded viz., that withdrawal 
by the Revenue of an appeal once 
filed did not have the effect of not pre- 
ferring an appeal, was not pursued Ey 
the appellant before. us but we are not 
bound by counsel pressing or cold- 


_ Shouldering a point of law if attenticn ` 


of the advocates has been drawn there- 
to, as in this case it was. 


19. The scheme of Chapter XIXA 
must be grasped before we embark CH 
the discussion. 


20. The incarnation. of Chap. XIXA 


was in the wake of. the Wanchoo Com- 
mittee Report. The ` vampirish vices af 
tax evasion, 
both together using money power fo 
prevent action against white-collar ot- 
had ‘been a terrible menace +o 
the health and. wealth. of the ‘nation. 


“tana Qa fhanann ww ria 
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In particular, black money, whose con- 
stant companion. was :tax evasion, posed 
a challenge to ‘the country’s ` economy 
and the Wanchoo Committee was ap- 


pointed to make recommendations with 


a view to arrest this evil. That Com- 
mittee made a wealth of recommenda- 
tions. but we are concerned only with 
Chapter 2 of the Report which, under 
the title “Black Money and Tax Eva- 
sion’, proposed a compromise measure 
of a statutory settlement machinery. 
where the big evader could make a dis- 
closure, disgorge what the Commission 
fixes and thus buy quittance for him- 
self and accelerate recovery of taxes 
in arrears by the State, although less 
than what may be fixed after long pro- 
tracted litigation and recovery pro- 
ceedings. We are not concerned with 


the merits of the recommendation ex- 
cept to state that if it works accord- 
ing to plan, it may “ensure that the 


settlement is fair, prompt and indepen- 
dent”, given “a high level machinery 
for administering the provisions”. The 
risk of adverse criticism of escape by 
tax dodgers was adverted to by the 
Committee. but was silenced by the 
counter-argument that if the Commis- 
sion was composed of officers with in- 
tegrity, wide knowledge~ and experi- 
ence and high status and emoluments, 
the risk was minimal.. A precautionary 
step against possible misuse by evaders 
of the settlement machinery was 
thought of by the Wanchoo Committee 
which made SC circumspect observa- 
tion: EE 


“However, we wish to emphasize the 
the Tribunal will proceed with the 
petition filed by a taxpayer only if the 
Department raises no objection to its 
being so entertained.. We consider -that 
this will be a salutary safeguard, beż 


cause otherwise the Tribunal might be- 
come an escape route for tax- evaders 


who have been caught and who are 
likely to be heavily ES or pro- 
secuted.” . 

21. (“The Tribunal”, in the Wan- 


choo Committee Report was re-christ- 
ened ‘the Settlement Commission’ in 
the Act when it was passed by Parlia- 


ment). The- Commission was vested with 


full powers to investigate cases. on its 
jurisdiction being invoked and to quan- 
tify’ the amount of tax, penalty and 
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interest that it may ‘eventually fix as 
payable. A strategic provision which 
held out fascination for the criminal 
fax evaders was contained in the re- 
port. The Wanchoo Committee recom- 
mended conferment on the Settlement 
Commission of a discretion. to ‘grant 
immunity from criminal prosecution in 
suitable cases”, The detailed mechanics 
of application, investigation, considera- 
tion, hearing and disposal are -contain- 
ed in the report and have eventually 
been translated into statutory provi- 
sions in Chapter XIXA. 


22. This legislative history leads us 
on to a broad unfoldment of the actual 
provisions of Ss. 245A to 245M which 
constitute a fasciculus of provisions de- 
signed for settlement of taxes in dis- 
pute. Section 245A is the definition 
clause even as S. 245B is the clause 
constituting the Settlement Commis- 
sion. Applications for settlement of 
cases by assessees are regulated by 
S. 245C which reads: 

245C, Application for 
cases, 


(1) An assessee may, at any stage of 
a case relating to him, make ‘an appli- 
cation in such form and in such man- 
ner and containing such particulars as 
may be prescribed to the Settlement 
Commission to have the case settled 
and any such application shall be dis- 
posed of in the manner hereinafter pro- 
vided. 


(2) Se. AB) sisin 

23. Its meaning can be understood 
fully only when we read the definition 
of “case”. According to the definition 
in S. 245A (a), a ‘case’ means any pro- 
ceeding under the income-tax law in 
connection with the assessment or re- 
assessment of any person which may 
be pending before an income-tax au- 


thority on the date of application 


under Section 245C (1). It is common 
knowledge that I.T.A.T. is not an in- 
come-tax authority, which expression, 
it is settled, includes the LTO. and 
A.A.C. and others. Therefore, when an 
appeal pends before, the Tribunal, it 
cannot be said that a case pends before 
an income-tax authority. In the present 


settlement of 


case, we are concerned with a stage 
when appeals are pending before the 
Tribunal. Section 245C (1) may not 


enable an assessee to move the Com- 
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mission in such cases but for the pro- 
‘vision in S. 245M. Indeed, we are inti- 
mately concerned with the express pro- 
visions in and implications of S. 245M 
which specifically deal with persons 
who have filed appeals to the Appellate 
Tribunal and seek to apply to the 
Settlement Commission. Sub-section (6) 
of S. 245M is a deeming pro- 
vision. Any application under Sec- 
tion 245M will be deemed to be an 
application under S. 245C (1) and ail 
provisions of Chapter XIXA (except 
S. 245D (7)) shall apply to such pro- 
ceedings, 


24. The question then arises whe- 
ther and subject to what conditions 
can an assessee take advantage of Sec- 
tion 245M and move the Commission. 
Only if he can validly move the Com- 
mission under S. 245M can his applica- 
tion be processed under S. 245C, 245D 
and other Sections of the Chapter. An 


intensive examination of S. 245M (1) to 


(5) and (7) thus becomes imperative. 


25. Any assessee may make an ap- 
plication to have his case settled, but 
it is one thing to make an application 
(sic) proceeded with. For, on receipt 
of an application the Commission is 
not empowered automatically to pro- 
ceed with it. The mechanics of S. 245D 
must be remembered in this context. 
The application for settlement, when 
filed, shall be forwarded to the Com- 
missioner for a report and it is only 
on the basis of the material contained 
in such report that the Settlement Com- 
mission may allow the application to 
be proceeded with or reject the appli- 
cation. To reject. an application is to 
refuse relief outright and affects the 
applicant adversely. So it is provided 
“that an application shall not be re- 
jected unless an opportunity has been 
given to the applicant of being heard.” 
We are clearly of the view that an ap- 
plicant before the Settlement Commis- 
sion is entitled to a hearing before his 
application for composition is rejected. 
In the present case, on the facts stated 
earlier, the Settlement Commission in 
the first instance rejected the applica- 
tion because the C.I:T. objected to it. 
Maybe, the objection of the Commis- 


sioner has lethal potency but the rule 
uf fairplay incorporated in the first 
‘proviso to S. 245D (1) obligates the 


Commission to hear the applicant þe- 
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fore’ rejection. 
specific’ provision, 
not to hurt any: party without. hearing 
him unless. the Act. expressly. excludes 
it, One may conceive. of many reasons 
why a hearing; even at Lis stage, may 
be useful. The Commissioner or ` his: re- 
presentative “may, in the: light of tne 
circumstances which the applicant may 
point out, withdraw his objection. Like- 
wise, the applicant may point out that 
what appears- to the Settlement Com- 
mission to be an objection by the.Corm- 
missioner is not an objection to præ- 
ceed with the application, but only a 
clarification of some aspect or other.. 
Nothing is lost by hearing a petition=r 
whose application for settlement is - be- 
ing rejected and much may be gained 
by such hearing in properly processing. 
the application in the spirit of 
Chapter XIXA. Anyway  Sectien 
245D (1) does not negate na- 
tural justice and in the absence of an 
express exclusion of the rule of awdi 
alteram partem, it is fair, indeed funda- 
mental, that no man. is prejudiced by 
action without opportunity to show ` to 


‘Even -‘apart.:: from ` any 


the contrary. Without expounding amy ` 


inflexible rule of natural justice’ f 
universal validity we cannot fault the 
Settlement Commission for ‘what it has 
done. We take the view that, 
regard to the rulings of this Court. in 
M. S. Gill’s case; (1978) r SCC 405 and 
Maneka Gandhi's case (1978) 1 SCC 248, 
the Settlement Commission’s decisien 
to. re-hear and. pass. a de novo  ord=r 
cannot be said: te be illegal. The Con- 
missioner’s objection. to the applicatien 
being proceeded. with may prove fatal 
or may not, but without entering inzo 
that controversy we think it correct 
to hold. that the Settlement Commis- 
sion did not act without jurisdiction by 
affording a hearing and passing a fresh 
order in the presenee of. both parties. 
Whether that fresh. order is valid or 
not’ depends on the consideration. of the 
merits which we will presently ex- 
amine, Law leans in favour’ of natural 
justice where statutory interdict do2s 
not forbid it. 


` 26. The question now arises as +0 


the course of the exercise of the Settle- 


ment Commission ‘on receipt of an ap- 
plication for composition. The secord 
proviso to S. 245D (1) is compulsive: in 
tone and import for it mandates “that 
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-istrate and Chat in the. 


having - 
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an application shall not. be- proceeded 
with. under this: sub-section if the Com- 
missioner: objects to the application be- 
ing proceeded with on the. ground that 
concealment of particulars of income 
on the:. part. of be applicant or perpe- 
tration of fraud by-.him for evading 
.. bas been established or is 
likely to be established by any income- 
tax authority, .in relation to the case.” 
[n the present case, the Commissioner 
did raise an. objection on Apr 1, 1977 
that 


prosecution ` proceedings for 
concealment of income and also false 
verification mn the returns were pend- 
ing before the Chief. Metropolitan Mag- 
circumstances 
he did not consider this as a fit case 
to be proceeded with saute the SE 
Commission.” 


27. This obj ection was in the nor- 
mal course neither foolish nor futile 
but fatal, being in functional fulfilment 
of the requirements of the second pro- 
viso to S. 245D. (1). Indeed, when we 
observe that the C.I.T. had, with full 
responsibility, prosecuted the assessee 
in a number of cases then pending for ` 
offences: which attract the conditions 
required -by the second proviso, there is 
little difficulty in holding that the ap- 
plication for settlement, having been 
rejected by the Commissioner, could 
not be proceeded with. The veto of the 
Commiissioner was -the Më 9 the 
application., 


28. The Settlement . Commission, 
however, took the view that the Com- 
missioner was estopped from exercising 
his power to object and for this reason 
ignored the veto of the . Commissioner 
and proceeded. to process the applica- ` 
tion in terms ‘of sub-ss. (2) to (5) of 
S. 245D: The core controversy in this 
appeal is as to whether the view of the 
Settlement Commission that the veto 
is unavailable for the Commissioner in 
view of his: earlier stand in regard to 
the withdrawal of appeals is valid or 
not. 


28. After setting out the course of 
events-and earlier readiness of this 
Department. to. withdraw its appeals to 
enable the Commission to be moved by 
the assessee notwithstanding the pen- 
dency of the criminal .cases and having 


i 
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regard. to the absence. of any new mate- 
rial, having been discovered justifying 
a reversal of the C.ILT’s stand, the 
Commission took the view that the rule 
of estoppel forbade the appellant from 
objecting to the Commission’s proceed- 
ing with the application of this asses- 
see. It argued itself into that conclu- 
sion thus: 


In this particular case, in view of the 
withdrawal of the Departmental ap- 
Deals before the Income-tax ` Appellate 
Tribunal, the Commissioner is estopped 
from making a report under S. 245D(1) 
Proviso 2 to the Settlement Commission 
objecting to the application from being 
proceeded with. The objection raised 
by the Commissioner is thus invalid in 
law and any objection which is invalid 
in law, for the reason discussed earlier, 
is no objection under the second pro- 
viso to Section 245D (1) and the Com- 
mission is competent to ignore it ap- 
plying the principles of law, equity and 
natural justice. The Settlement Com- 
mission is, therefore, entitled to pro- 
ceed with the application. 


In this case it is not shown before us 
nor it is the Department’s case that be- 
tween 24th December 1976 and Tth 
January, 1977, the Commissioner had 
brought on record any fresh materials 
to come to the conclusion under which 
he could legttimately raise the objec- 
tion under the second proviso to Sec- 
tion 245D (1) once having entitled the 
assessee to make the application’ under 
S. 245M (1) proviso. Filing of a com- 
plaint for launching a prosecution ear- 
lier is not a relevant matter for: the 
exercise of jurisdiction under the se- 
cond ‘proviso to Section 245D (1) at this 
stage in the light of the facts brought 
before us and elaborately discussed in 
the earlier paragraphs. This is a clear 
case in which the applicant was pre- 
vailed upon to withdraw the appeals 
for the additional two assessment years 
1972-73 and 1973-74 where very large 
and substantial sums were involved 
compared to the ten assessments from 
1962-63 to 1971-72 where cross appeals 
were agreed to be withdrawn by either 
side. On the admission of the learned 
Departmenta] representative himself, 
the Departmental appeals were frivol- 
ous and not likely to succeed on ap- 


peal. We are. therefore, of the oninion - 


that for a harmonious construction of 
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the statute, in a case falling under See- ` 
tion 245M the second proviso to- Sec- 
tion 245D (1) cannot be read in isola- 
tion but only in conjunction with the 
lst proviso to Section 245M (1). Under 
Section 245D (1) the Commission has 
to decide the admission on the basis 
of the materials contained in the re- 
port of the Commissioner and having 
regard to the nature and circumstances 
of the case or the complexity of in- 
vestigation involved therein. The entire 
facts of the case clearly indicate that 
the Revenue came to an understanding 
with the applicant to have the. subse- 
quent exercise of the power under the 
second proviso to Section 245D (1) 
without any fresh material is, therefore, 
no ground to dislodge the right of the 
assessee to come before the Commis- 
sion. 


30. We have earlier clarified that an 
LT.A.T. is not an income-tax authority 
and proceedings pending before such 
tribunals are not cases. But S. 245M 
takes caré of assessees whose appeals 
pend before the I.T.A.T. but are anxi- 
ous to square up their litigation through 
the .Settlement Commission. A close-up 
of this provision is necessitous and a 
reading of its full range of meaning is 
decisive of the subject of this appeal. 


31. We may skip Ss. 245E, F and G 
but dwell for a moment on S. 245H 
which is of great moment from the 
angle of public interest and public 
morals as it immunises white collar of- 
fenders against criminal prosecutions 
and, in unscrupulous.. circumstances. 
becomes a suspect instrument of nego- 
tiable corruption. More than the pros- 
pect of monetary liability and mount- 
ing penalty is the dread of traumatic 
prison tenancy that a tax-dodging ty- 
coon is worried about. And if he can 
purchase freedom from criminal prose- 
cution and incarceratory sentence he 
may settle with the Commission; and, 
towards this end, try to buy those who 
remotely control the departmental 
echelons whose veto or green signal 
closes or opens the jurisdiction of the 
Settlement Commission and hushes or 
pushes the prosecutions. Thus, 5. 245H, 
which clothes the Commission with the 
power to grant immunity from prose- 
cution for ‘any. offence under this Act 


ten m ze 


or under the Indian Penal Code or un- 
OTe rr 
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der. any other. Central Act........... Z cis 
a’ magnet which attracts: large. tax- 
dodgers and offers, indirectly an oppor- 
tunity to the highest departmental: and 
political authorities a suspect power to 
bargain. 

32. We may ' now move straight 

to S. 245M which we reproduce: 
" 245M. - Certain persons who have filed 
appeals to the Appellate Tribunal en- 
titled to make application to the Settle- 
ment Commission.— i 

(1) Notwithstanding ` anything con- 
tained in this Chapter, any assessée who 
has filed an appeal to the Appellate 
Tribunal under this Act which is pend- 
ing before it shall, on withdrawing 
such appeal from the Appellate Tri- 
bunal, be entitled to make an applica- 
tion to the Settlement Commission to 
have his case settled under this Chap- 
ter: 

Provided that no such assessee shall 
be entitled to make an application in 
a case where the Income-tax Officer 
has preferred an appeal under sub-sec- 
tion (2) of S, 253 against the order to 
which the assessee’s appeal relates. 

(2) Any assessee referred to in sub- 
section (1) may make an application to 
the Appellate Tribunal for permission 
-© to withdraw the appeal. 

(3) On receipt of an application under 
sub-section (2), the Appellate Tribunal 
shall grant permission to withdraw the 
appeal. ` 

(4) Upon the withdrawal of the ap- 
peal, the proceeding in appeal: immedi- 
ately before such withdrawal shall, for 
the purposes of this Chapter, be deem- 
ed to be a proceeding pending before 
an income-tax authority. 


(5) An application to the Settlement 
Commission under this section shall be 
made within a period of thirty days 
from the date on which the order of 
the Appellate Tribunal permitting the 
withdrawal of the appeal is communi- 
‘cated to the assessee. 


(6) An application made to the Settle- 
ment Commsision under this section 
shall be deemed to be an. application 
made under sub-section (1) of S. 245C 


on 


and the provisions of this Chapter (ex- ` 


‘cept sub-section (7) of S. 245D) shall 
apply accordingly. 


- (7) Where an. application..made to the 
Settlement Commission under this sec- 


- L-T; Commr., Caleutta--v. B: NM. 
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tion ‘is not entertained by the Settle-. 
ment Commission, then,’ the- assesseé 
shall not be deemed to have withdrawn 
the appeal from the Appellate Tribu- 
nal and the . provisions contained in 
Section 253, Section 254 and Sec.. 255, 
shall, so far as SS be apply . SES 
ingly. 

33. Briefly, the section (a) sabies 
withdrawal of appeals before Tribunals 
by assessees . as. condition precedent to 
applications for composition by the 
Settlement Commission, (b) applies, by 
a legal fiction, Ss. 245C and D to such 
applications, and (c) where the pro- 
ceeding before the Commission is not 
entertained, allows revival of the with- 
drawn appeals thus restoring the status 
quo ante. This is but fair because the 
assessee should not suffer if the Settle- 
ment Commission bars its doors. 

34, The facts of our case show that 
the assessee had filed appeals before 
the Tribunal and had later moved for 
their withdrawal in terms of S. 245M 
(1), (2) and (3). Sub-sec, (4) thereupon 
opened and by. virtue of sub-sec. (6) the 
sprang 
into action. It would have been smooth 
sailing but for the Proviso to S. 245M 
(1), which runs thus: 

Provided that no such assessee shall 
be entitled to make an application in a 
case where the Income-tax Officer has 
preferred an appeal under sub-section 
(2) of Section 253 against the order to 
which the assessee’s appeal relates. 


35. Thus there is an embargo on 
the right of the assessee to move the 
Commission ‘where the Income-tax Offi- 
cer has preferred an appeal under sub- 
section (2) of Section. 253 against the 
order to which the assessee’s appeal 
relates’, The Revenue. had preferred 
appeals here but later withdrawn them. 
Does such withdrawal amount to not 
having preferred an appeal at-all? 


36. The crucial question, therefore, 
is as to whether the assessee- is dis- 
entitled altogether to make an applica- 
tion before a Commission because the 
Income-tax Officer has already prefer- 
red an appeal to the I. T. A. T. al- 
though he nas subsequently keieren 
it. 


37. Does filing the. appeal ipso. facto 
imply that the die is cast and with- 
drawal. thereof cannot | Whittle down its 
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preventive impact? 
discuss this point. 

38. We must clarify that this- legal 
bar to the Settlement ` Commission’s 
jurisdiction contained in the proviso to 
Section 245M was not urged by the ap- 
plicant’s counsel before us consistently 
with the stand the Department had 
throughout taken in this case. But law, 
as laid down by this Court, transcends 
the facts of a given case or stances of 
parties or counsel. 


39. Here the Department did file 
appeals and later withdrew them be- 
fore the application for settlement was 
made, At the time the application be- 
fore the Settlement Commission was 
moved no departmental appeal was 
pending. Indeed, the documents in this 
case clearly point to the assumption by 
the C. I. T. and the assessee that if the 
Revenue withdrew its appeal the dis- 
entitlement in the proviso would dis- 
appear. Even so, when an appeal is 
filed by the I. T. O., does not the pro- 
hibition operate? This turns on the 
meaning of the words “preferred an 


{Prs, 37-42] 
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appeal”. “Preferred” is a word of dual 
import; its semantics depend on the 
scheme and the context; its import 


must help, not hamper, the object of 
the enactment even if liberty with 
language may be necessary. 


49. There is good ground to think 


that an appeal means an effective ap- 
peal. [1973-31 STC 434 (SO). An ap- 
peal withdrawn is an appeal non est 
as judicial thinking suggests. [1968-21 
STC 154 (SC), 1964-52 ITR 780 (All) 
and (1973) 31 STC 434 (SC). 

Black’s Law Dictionary gives the 


following meaning: 

PREFER: To bring before; to prosecute 
to try to proceed with. Thus, prefer- 
ring an indictment signifies prosecut- 
ing or trying an indictment. 


To give advantage, priority, or privi- 
lege; to select for first payment, as to 
prefer one creditor over others. 

Thus it may mean ‘prosecute’ or effec- 
tively pursue a proceeding or merely 
institute it. Purposefully interpreted, 
preferring an appeal means more than 
formally filing it but effectively pur- 
suing it. If a party retreats before the 
contest begins it is as good as not hav- 
ing entered the fray. After all, Chap- 
ter XIXA is geared to promotion of 
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settlement and creation (sic) (not crea- 


tion?) of  road-blocks in reason- 
able compositions. The teleological 
method of interpretation leads us 


to the view that early withdrawal of 
the I. T. O’s appen removes the bar of 
the proviso. 

41. The. EEN that ` ECH us 
arises from S. 245M (7). Ifa settlement 
application isnot entertained and is re- 
jected in limine there is a statutory 
revival of the assessee’s appeal before 
the I. T. A. T. because of the deeming 
provision, but what happens to the ap- 
peal of the J. T. O. which he withdraws 
to enable the assessee to file an ap- 
plication before. the Commission? Lite- 
rally read, Section 245M (7) covers the 
revival of the assessee’s appeals but not 
the I. T. O’s appeals. The inference 
from this omission is that no occasion 
arises for revival of the I. T. O's ap- 
peals because once he files an appeal 
no application for settlement can be 
made. That is to say, the proviso to 
Section 245M (1) interdicts entertain- 
ment of a settlement application if 
departmental appeals are filed. 

42. This interpretation narrows the 
benign amplitude of the Chapter -of at- 
tracting as many big assessees with 
disputed claims as are ready to settle 
their liabilities through the Commis- 
sion, There may be cases where the 
A. A. C. has given partial relief to the 
assessee and both sides may be ag- 
grieved. Both sides may have filed ap- 
peals. There is no understandable 
ground to exclude the possibility of 
such cases being settled merely 
because the IL T. O. has, perhaps for 


good reasons, filed an appeal. The pur- 
pose of substituting the method of 
investigative negotiation, just settle- 


ment and early exigibility by a high- 
powered Commission for a tier-upon- 
tier of long-protracted litigation, where. 
victory may be pyrrhic and futile is 
ill-served by keeping out cases solely 
for the reason that departmental ap- 
peals have been filed. To truncate the 
operation of the salutary provisions of 
Chapter XIXA more substantial reasons 
must be present. Of course, if no alter- 
native interpretation is possible, it is 
not for the court to explore the intend- 
ment of the legislation beyond the 
language in which the section is couch- 


ed. 


~ 
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43. However, there is an alternative 
meaning which reconciles the rationale 
of settlement -with the embargo of the 
Proviso. If we read into the words 
“prefer an appeal” the sense of effec- 
tively prosecuting an appeal, then mere 
institution followed by withdrawal will 
cancel the effect result in non-prosecu- 
tion and obliteration of the appeal, 
which is the same as not preferring an 
appeal. The meaning of “prefer” as 
given in the Black’s Law  Dictionery 
supports this construction. Among avail- 
able semantic options law prefers that 
which furthers the statutory objective. 


44. The possible obstacle in adopting 
this interpretation is that while the 
assessee’s appeal gets revived when the 
Commission rejects an application, the 
LTL Os appeal is no resuscitated 
under Section 245 (7). Even this is mcre 
imaginary than- real and depends on 
over-emphasis on verbalism. After ll, 
the clause we have to decode is ‘the 
assessee shall not: be deemed to have 
withdrawn the appeal from the appel- 
late tribunal”. The obvious ‘object of 
this clause is to restore the parties to 
status quo ante, and in fairness, must 
apply to the Department as to the as- 
sessee. This non-discriminatory impert 
can be reasonably read into the Case 
if we construe the expression the ‘as- 
sessee”’ in a wider way so as to include 
all parties affected by the subject. mat- 
ter of the assessment. In that case, 
the clause may mean that no one. who 
is aggrieved . by. the assessment shall 
“be deemed to have withdrawn the =p- 
peal from the appellate tribunal.” An 
equitable and  purpose-oriented ecn- 
‘|jstruction of the clause means that the 
assessee will. be put back in the same 
position vis-a-vis his appeals and if, to 
facilitate his moving - the Commissien, 
the I. T. O. has withdrawn the depact- 
mental appeals, the Commission’s rejec- 
tion of the application shall not pre- 
judice the Revenue. Actus curiae nemi- 
nem gravabit is the principle of wicer 
import and is a tool of construction too. 
This perhaps may be making up for a 
lacuna by a restructuring of the clause 
so as to work out justice to. the Depact- 
ment. The scheme of Section 253 14) 
contemplates filing of memorandum of 
cross-objections by the I. T., O. on re- 


ceipt of notice of an appeal by the as- 
sessee. So much so it is also possitle, 
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alternatively, to read into Section 245M 
(7) the right of the Department to file 
an appeal de novo op receipt of notice 
of the revival- of the assessee’s appeal, 
within the period specified in Section 
253 (4). This does’ not do violence to 
the language of Section 245M (7) and 
affords equitable relief to the Depart- 
ment by enabling it to bring its appeal 
back to life notwithstanding the earlier 
withdrawal, when the assessee’s ap- 
peal reincarnates under Sec. 245M (7). 


45. We are mindful that a strictly 


- grammatical... construction is departed 


from "mn (hus process and a mildly legis- 
lative flavour is imparted by this inter- 
pretation. The judicial process does not 
stand helpless with folded hands but 
engineers its way to discern meaning 
when a new construction with a view 
to rationalisation is needed. Lord Den- 
ning, in his recent book “The Discipline 
of Law” [p, 12] made a seminal observa- 
tion on “Ironing out the creases” by 
quoting a passage from Seaford Court 
Estates Ltd. v. Asher, (1949) 2 KB 481. 


“Whenever: a statute comes up . for 
consideration it must:be remembered 
that it is. not within human powers to 
foresee the: manifold sets of facts which 
may arise, and, even if it were, it is 
not possible to provide for them in 
terms free - from all ambiguity. The 
English language is not an instrument 
of mathematical precision. Our litera- 
ture would be much the -poorer if it 
were. This is where the draftsmen of 
Acts of Parliament have often been un- 
fairly criticised. A. judge, believing him- 
self to be. fettered by the supposed rule 
that he must look to the language and 
nothing else, laments that the drafts- 
men have not provided for this or that, 
or have been guily of some or other 
ambiguity. It would certainly save the 
judges trouble if. Acts of Parliament - 
were drafted with divine prescience and 
perfect clarity. In the absence of it, 
when a defect appears a judge cannot 
simply fold his- hands and blame the 


draftsman. He.must set to work on 
the constructive - task of finding the 
intention . of Parliament. and he must 


do this not only from the language of 
the statute, but also from a considera- 
tion of ‘the social conditions which give 
rise to it, and of the mischief which 
it was passed to remedy, and then he 
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must supplement the written word so 
as to’ give "force and life’ to the inten- 
tion -of the legislature. That was clear- 
ly laid down by the resolution of the 
judges in Heydon’s case, and it is. the 
safest guide today. Good practical ad- 
vice on the subject -was given about 
the same time by Plowden............ put 
into homely metaphor it is this, A 
judge should ask himself the. question. 
If the makers of the Act had them- 
selves come across this ruck in . the 
texture of it, how would they have 
straightened it out? He must then do 
as they would have done. A judge 
must not alter the material of ‘which it 
is woven, but he can and should iron 
out the creases.’ . 


46. The upshot of the discussion is 
to hold that if the Department files an 
appeal which it drops to enable an ap- 
plication before the Commission, then 
the Proviso to Section 245M (1) does 
not debar the motion for settlement. 


47. The preliminary objection raised 
by Shri A. K. Sen need not detain us 
because’ we are satisfied that the ampli- 
tude of Article 136 is wide enough to 
bring ‘within its jurisdiction orders 
passed by the Settlement Cornmission. 
Any judgment, - decree, determination, 
sentence or order in any case or mat- 
ter passed or made by any court or 
tribunal, comes within the correctional 
cognisance and review power .of Arti- 
cle 1386. The short’ question, then, is 
whether the Settlement Commission 
cannot come within the category of 
“Tribunals”. To clinch the issue, Sec- 
tion 245L declares all proceedings be- 
fore the Settlement Commission to be 
judicial proceedings. We have hardly 
any doubt that it is a tribunal. Its 
powers are considerable; its determina- 
tion affects: the rights of parties; its 


obligations are quasi-judicial; the 
orders it ‘makes at every stage have 
tremendous impact on the rights and 


liabilities ‘of parties. - When a body is 
created -by statute and clothed with 
authority to determine rights. and 
duties of parties and to impose pains 
and penalties on them it satisfies the 
test laid down in Associated Cement 
Co. case (1965) 2 SCR 366. A Consti- 


tutional Bench of this Court in that 
case. has indicated the ‘quintessential 
test in this regard and we need only 
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extract. a portion of the: head-note re- 
levant to this aspect: 


"In considering the question about the 
status of any body or authority asa 
tribunal under the article, the consi- 
deration about the presence of all or 
some of the trappings of a court is 
really not decisive. The presence - of 
some of the trappings may assist the 
determination of the question as to 
whether the power exercised by 
the 
trappings, is the judicial power of the 
State or not. The main and basic test, 
however, is whether the adjudicating 
power which a particular authority is 
empowered to exercise, has been con- 
ferred on it by a statute and can be 
described as a part of the State’s in- 
herent power exercised in discharging 
its judicial function.” (Ibid P. 366) 

48. The expanding jurisprudence of 
administrative tribunals to which some 
eminent judges, cradled in Dicean con- 
cepts, in the: early days of English law, 
has come to stay whether we call it 
the new despotism or the pragmatic 
instrumentality of dispensing justice un- 
trammelled by the complexities ‘and 
mystiques which are part of the pro- 
cessual heredity of courts, The Franks 
Committee rightly- said: [Franks Com- 
mittee on- Administrative Tribunals and 
Enquiries— p. 8] 

‘Reflection on the general social and 
economic changes of recent decades 
convinces us that tribunals as a system 
for adjudication have. come to stay.” ` 

49. “The advantage which tribunals 
had over courts” states Seervai in his 


classic work on the Constitution of 
India “lay in cheapness, accessibility, 
freedom from technicality, expedition 


and expert knowledge of their parti- 
cular subject.” [Franks Committee Re- 
port, p. 9, quoted by Seervai in his 
Constitutional Law of India p. 1226]. A 
casual perusal of Chapter XIXA con- 
vinces the discerning eye that the 
Settlement Commission exercises many 
powers which affect, for gcod or other- 
wise, the rights of the parties before 
it and vests in it powers to grant im- 
munity from prosecution and penalty, 
to investigate into many matters and 
to enjoy conclusiveness regarding its 
orders or settlement. In short, Settle- 
ment Commissions are Tribunals.. The 
preliminary point fails and we proceed! 


1979.. 


to consider the- triple. substantial e 
tions set out earlier, ` 


.50. The two gut issues that must 
now engage us take us to the turn of 
events surrounding the withdrawal of 
appeals by both sides. To complete. be 
story — and this fact has a bearing on 
one of the legal questions — it must be 
stated that when the Settlement Com- 
mission first acted . under the Seccnd 
Proviso to Section 245D (1), the Depart- 
ment, even like the assessees, applied 
to the I. T. A. T. for revival of its 
appeals although Section 245M (7) does 


not make any such provision for re- 
vival of the. I. T. O’s appeals. 
51. In ordinary circumstances ‘fhe 


2nd Proviso to Section 245D (1) is easy 
of construction and the exercise is a_so 
simple.. The assessee applies to the 
Commission, thereupon the Commission 
shall call for a report from the Com- 
missioner. The Commissioner may cb- 
ject to the application being proceeded 
with on the grounds specified in tne 
Second. Proviso to sub-section (1) of 
Section: 245D. If he so objects the ap- 
plication “shall not be proceeded witk”. 
This is express, explicit and mandatory. 
Where an application ‘is allowed to >e 
proceeded with under sub-section (2), 
the Settlement Commission may call Dr 
the relevant records from the Commis- 
sioner and hold further enquiry. Thus, 
the Commission’ s power to | proce2d 
with the application can be paralysed’ 
by the Commissioner objecting to the 
application being proceeded with. in 
our case the Commission called for a 
report from the Commissioner and the 
Commissioner objected to the applica- 
tion being proceeded with whereupon 
the Commission declined to proceed 
with the application. But on the a- 
sessee’s motion for review of that ord2r 
which was passed without hearing hin 
fresh consideration after hearing bo-h 
sides followed and the Commission d2- 
cided to proceed with the applicaticn 
holding that the Commissioner was 
estopped from objecting. The crucial 
question is whether the Commissioner's 
statutory power to object to the settle- 
ment proceedings on the ground of tke 
presence of grave deviances mentioned 


-in Proviso 2. to Section 245D (1) can te 
nullified by the doctrine. of estoppel 
and if it can. -be whether » there are 
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grounds to hold: that a-plea ‘of: estoppel 
is sustainable in the circumstances.’ 


52. We must realise that the Com- 
missioner has a duty to the public Re- 
venue and, more importantly, a duty 
to object -to any ‘assessee who is prima 
facie guilty of grave: criminal conduct 
in the shape of: concealment of income 
or perpetration of fraud getting away 
with it by invoking Chapter XIXA, The 
Wanchoo Committee was mindful of the 
benefits of a policy of collection of tax 
without protracted litigation through 
the machinery of the. Settlement Com- 
mission but the potential for escape by 
the big whales -of economic crime by 
resort to the Settlement -Commission 
engaged the Committee’s conscience. So 
it expressed the view that it was “of 
paramount importance that only per- 
sons who are known for their integrity, 
and high sense of justice and fairness 
are selected for appointment on the 
Tribunal (Settlement Commission), This 
was a pious wish and the Committee 
went further to guard against fraud and 
to uphold the’ paramount principles, 
more important.. than .physical gains 
and losses, of. economic . offenders 
being punished . by arming’ the Com- 
missioner .with . the right to object 
to the very entertainment of. the ap- 
plication. “We. consider that. this will 
be a salutary safeguard, because other- 
wise the Tribunal (Settlement Com- 
mission) might become an escape route 
for tax ape who „have been caught 
and -who are . likely to be heavily 
penalised or en ” The gravity 
of this public policy cannot be. under- 
mined by interpretative softness of 
Second Proviso to Section 245D (1). . To, 
whittle down the imperative nature of 
this veto power is to undo the expecta- 
tions of the Wanchoo Committee and 
amounts to stultify the rule of law an. 
integral part of which is that the law, 


shall not let the greater felon loose. 
Can the’ rule of estoppel override a, 
statutory mandate of a prohibitory: 
character calculated to inhibit/escape| 


from the coils of the law crime? 


53. Moreover, we have To examine, 
assuming.the application of the rule 
of estoppel, where the basics of that 
rule of a clear representation having 
been made by A to B and the latter on 
the face of representation acting to his 
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detriment can be spun out of the cir- 
cumstances before us. 


54. Now we came to the meat of the 
matter — the plea of estoppel or its 
variants. The C. I. T’s objection to the 
jurisdiction of the Commission to pro- 
ceed with the matter has been shot 
down by the artillery of estoppel: The 
order under appeal proceeds to hold 
that a conspectus of the circumstances 
of the case. compels the conclusion that 
an understanding had been reached be- 


tween the assessee and the C. I. T, 
evidenced by mutual withdrawal of 
their respective appeals before the 


L T. A, T, that the Commission would 
be permitted to explore a settlement; 
and so, the statutory veto available to 
the C. I. T. to interdict the enquiry by 
the Commission could not be exercised 
because he was estopped from so do- 
ing, resiling from his earlier stand. 
The argument has an attractive veneer 
or cosmetic charm but law is - more 
than skin-deep and courts peep beneath 
to see the principle of equity and jus- 
tice thereby promoted. i 


55. What, in essence, is estoppel? 
Estoppel is a rule of equity which for- 
bids truth being pleaded or represen- 
tation, on which faith, another has 
acted to his detriment, being retracted. 
Even extending the rule into the new- 
fangled empire of promissory estoppel, 
it cannot go beyond the limits of the 
Law Revision Committee in England 
which Lord Denning allowed to blos- 
som in the High Trees case, 1947 (1) 
KB 130 — also see “Discipline of Law 
by Lord Denning” p. 202. 

“We therefore recommend that a 
promise which the promisor knows, or 
reasonably should know, will be relied 
upon by the promisee, shall be enforce- 
able if the promisee has. altered his 


position to his detriment in reliance on 


the promise.” 

56. The soul of estoppel is equity, 
not facility for inequity. Nor is estop- 
pel against statute permissible because 
public policy animating a statutory 
provision may then become the casual- 
ty. Halsbury has noted this sensible 
nicety. 


“Where a statute, enacted for the 
benefit of a section of the public, im- 
poses: a duty of a positive kind, the 


person charged . with the performance 
of the duty cannot by estoppel be pre- 
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vented statutory 
powers,” 

[Maritime Elec. Co. Ltd. v. General 
Diaries Ltd. 1937 AC 610 and Halsburys 


Laws of England para 1515.] 


“A petitioner in a divorce suit cannot 
obtain relief simply because the respon- 
dent is estopped from -denying the 
charges, as the court has a statutory 
duty to inquire into the truth of a 
petition.” [Hudson v. Hudson (1948) 
P. 292 and Halsburys Laws of England 
Para 1515]. ) 

The luminous footnote cites rulings and 
states that 


“This rule probably 
where the statute bestows a discretion 
rather than imposing a duty.” ([Hals- 
bury, 4th Edn. pp. 1019.] 


To sum up, where public duties cast 
by statute are involved, private par- 
ties cannot prevent performance by 
invoking estoppel. We do not discuss 
further since the facts here exclude 
estoppel. 


from exercising his 


also applies 


57. In the present statutory situation 
Section 245D by the 2nd Proviso, casts 
a public duty on the Commissioner of 
Income-tax to consider, in the light of 
the case made out in the  assessee’s 
application, whether “concealment of 
particulars of income on the part of 
the applicant or perpetration of fraud 
by him for evading any tax or other 
sum chargeable or imposable under the 
Indian Income-tax Act, 1922 (11 of 
1922), or under this Act, has been esta- 
blished or is likely to be established by 
any Income-tax authority, in relation 
to the) case”, and exercise his, veto 
power to prevent escape of miacro-cri~ 
minals prima facie guilty of grave eco- 
nomic crimes. He cannot bargain over 
this interdict in advance or barter . away 
a legal mandate in anticipation. He may 
permit ` or even assist the filing 
of a conciliation motion by the as- 
sessee but when the Commission in- 
timates him under S. 245D (1) he shall, 
with statutory seriousness, exercise his 
discretion. He cannot enter into a ‘deal’ 
over this power without betraying the 
statutory trust. We cannot, therefore, 
accept the plea that the Commissioner 
of Income-tax, by conduct and "under: 
standings’ has: ‘irredeemably, mortgag~- 


' ed’ his statutory duty to object, if the 


case deserves such objection, Estoppel 
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then .is- both odious and ominous . end 
discretion the door to corruption. . . 


58. Even otherwise, there must ‘be 
an active: representation proceeding 
from the’ functionary sought to be 


muzzled by: estoppel and the pleading 
party must have acted.to his ‘detriment 
on the faith of the said representation 
or futuristic promise. Here, the C.LT. 
made no representations to the assess2e. 
He merely yielded to the latter’s pər- 
suasion. Nor did the assessee act on ‘any 
representation of the C.LT. The wizh- 
drawal of his appeal was not because 
of or induced by the CLD The Com- 
missioner never asked him to withdraw 
his appeals but when asked by the as- 
sessee to withdraw the: departmen:zal 
appeals did so on condition that the 
other also withdrew his appeals. Graat- 
ing that the C.LT. did facilitate the 
motion before the Commission, it did 
not mean that the assessee did anything 
to his detriment. Moreover, there was 
and could not be any representation or 
even negotiation: (except illicit) regard- 
ing the exercise of the statutory func- 
tion under the 2nd Proviso in advar.ce 
of the filing of the application’ “or 
settlement. 

59. Even on grounds of public po- 
licy, it will be lending legal colour to 
hushing up prosecutions of high-placed 
offenders by an unjust extension. of 
the rule of estoppel. Bargaining be- 
tween tax authorities and big assessees 
over criminal prosecutions and the like 
is beset with corrupt potential that a 
court of conscience cannot succumb to 
such a rule of estoppel. 


60. Apart from the "ural untenabi- 
lity of the contention -let us see if the 
factual matrix supports the claim. A 
close look at the foundational facts will 
reveal the fallacy of -the plea of 
estoppel. 


61. Is mere ‘understanding’ or ani 
guous conduct the stuff of which tne 
fabric of estoppel is made? We find 
the case of the respondent’ a rope of 
sand, a route to fraud, a permit for 
non-performance of public duties.. Tne 
assessee takes the: initiative and b2- 
Seeches the Income-tax Department to 
help him. move the Settlement. Cora- 
mission by withdrawing its appeais. 
The story, when unfurled, shows how 
the assessee acted on his own, indepen- 
dently of the Department, never hed 
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any blanket assurance from the latter 
about non-objection to the later stages 
of the application whatever be the guilt 
of the. assessee vis-a-vis the 2nd Pro-. 
viso to S. 245D (1), defeating the statu- 
tory efficacy of the provision. 


62. It all: begins chronologically with 
the assessee~respondent representing to 
LT.A.T. on 23-8-1976, the following: 
Re: I-T. appeals in the name of Sri B 

N. Bhattacharjee . for the assessment 

‘years’ 1962-63, 63-64, 64-65, 65-66, 

66-67, 67-68, 68-69, 69-70, 70-71, 71- 

72, 72-73 and 73-74. 

Sub: Prayer. under S. 245M 

L-T. Act, 1961 for withdrawal 


‘appeals. - 


Bhattacharjee 


of the 
of 


With regard to the above I beg to 
submit that all the above appeals I 
have filed on 12-9-75 but now I like to 
have my cases settled by the Settle- 
ment Commission and as such I may 
kindly be allowed to withdraw all the 
above twelve appeals under S 245M of 
the I-T. Act, 1961. The matter is very 
much urgent and the settlement peti- 
tion is to be filed within a day or two 
before the oe Commission, New 
Delhi. 


Pray that an early order of the Ap- 
pellate Tribunal permitting the with- 
drawal of all the above appeals may 
kindly be’ issued to me and for this act 


of kindness I shall ever pray. 


Sd/-. S. N. Mandal 
D/- 23-8-76.: - 

63. At this time the Department had 
done nothing to induce him to with- 
draw his appeals or move the Commis- 
sion to that effect. It was a unilateral 
act of his and if the LT.A.T, allowed 
him to withdraw, that was not because 
of the C.LT’s conduct but the compul- 
sion of S. 245M (3). If at all, the asses- 
see was chasing the, Departrnent and 
falling at its feet seeking mercy and 
praying for withdrawal -of- its appeals 
as is evident from Annexure E which 
runs thus: : 

Dear ` Sir, 
I have instructed my counsel to with- 


draw all my Tribunal. appeals to en- 
able me to’ file petition before the 
Settlement: Commission stop JI seek 


your mercy and sympathy by with- 
drawing Appeal -File by the Depart- 
ment so that I can file my Settlement 
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Petition bere for settlement stop. I as- 
sure you’ my full’ co-operation‘ and I 
want settlement bona Ode and I. am 
acting mm good faith stop I pray for 


your kind consideration and co-opera- 

tion SR 
E -Regards 
B. Bhattacharjee 

25-5-76 Camp: New Delhi 


How can this- craven attitude be con- 
verted into a conduct induced by the 
Department detrimental to the asses- 
see’s interest? Even the latter letter 
to Shri Kuruvilla, Member Central 
Board of Direct Taxes is plaintive and 
supplicative and not indicative of any 
representation by the Department to 


the assessee leading to the latter’s 
action to his own prejudice. In fact, 
Annexure F dated September 10, 1976 


winds up: 
“1. I shall be grateful, if you would 
kindly ask your department to with- 
draw all the pending appeals filed by 
the Department with LAT 


Lastly if the Department find any 
technical’ difficulties I am prepared to 
swear my affidavit to protect the in- 
terests of the department. I assure you 
my full co-operation with the depart- 
ment in arriving at a reasonable settle- 
ment of, the. cases. I am writing this in 
a good faith. I. am enclosing herewith 
the photostat copies of the correspond- 
ences for your mind and -benign consi- 
deration.” 


., 64. We have earlier recounted the 
further developments and all that has 
happened is a communication from the 
C.LT...to the assessee dated December 
16, 1976 which is cryptic in terms: 

“I am to inform you that the depart- 
mental appeals pending before the In- 
come-tax Appellate Tribunal, Calcutta 
against you will be withdrawn provid- 
ed all the appeals filed by you- for the 
assessment year 1962- 63 to 1973-74 are 
withdrawn by you.” 


It is incredible that the tone, sequence 
and the context and pouring subjective 
wine into the vessel of words used; the 
Commission . should ‘interpret this com- 
munication to reflect an understanding 
of words, a representation by the 
partment to the assessee to do a thing 
to his: prejudice whereupon be acted 
that way laying the basis for a plea. of 
éstoppel. Far from the Revenue mak- 
ing any positive representation to .the 
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de- 
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assessee UU was. a.:case of a concession . 
shown. to him o tee his chance before 
the Commission. This is clear from the 


„assessee’s own petition to the Tribunal 


dated 17- 12-76 wherein he states:— 


ee now the learned C.LT., Cen- 
tral,- Calcutta has very kindly agreed 
to withdraw their departmental appeals 
for the assessment years 1962-63 to 
1971-72 on condition that your peti- 
tioner would also withdraw all the ap- 
Deals for 1962-63 to 73-74 assessments.” 
Iit is true that the C.LT. withdrew the 
appeals of the Department, but it is not 
true that he made any representations 
to the assessee to act in a particular 
manner with a promise of doing some~ 
thing to his advantage leading to the 
assessee in turn acting to his own. pre- 
judice by withdrawing his appeals. His 
withdrawal of the appeals was indepen- 
dently decided upon by him so that he 
could move the Commission, Thereafter 
he moved the Department to withdraw 
its appeals so as to entitle him to make 
an application to the Commission. The 
order of the LT.A.T. dated 24-12-76 
makes it clear that it granted permis- 
sion to withdraw appeals because: 

“The learned departmental represen- 
tative Shri Narayanan also had no ob- 
jection to permission being granted for 
withdrawal of the appeal.” 


65. We need not overload this judg- 
ment with more extracts from letters 
and petitions because it is abundantly 
clear that the basics of equitable estop- 
pel are blissfully absent and the canons 
that govern the application of the prin- 
ciple contradict its extension to a situa- 
tion like the present. We, therefore, 
overrule the. plea of estoppel which 
has found favour with the Commission 
and hold that the objection raised -by 
the C.LT. is a potent interdict on the 
jurisdiction of the Commission. 
Dë. It is. not inappropriate to state 
that the policy of the law as disclosed 
in Chapter XIXA is not to provide a 
rescue shelter for big tax-dodgers who 
indulge in criminal ‘activities by ap- 
proaching the Settlement Commission. 
The Settlement Commission will cer- 
tainly. take due note of the gravity of 
economic offences on the wealth of the 
nation which the Wanchoo Committee 
had emphasised and will exercise its 
power of immunisation against criminal 
prosecutions by using its. power. only 


` ‘an 
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sparingly and in deserving cases; ‘oth2r-. 
wise such.-orders may become vuln2r- 
able if properly challenged. ` 


67. Thus, a holistic “perspective in 
the correct statutory setting makes -he 
conclusion irresistible that the ` app2al 
must be allowed, that the Settlement 
Commission should be inhibited from 
proceeding with the application of «he 
assessee and the appeals by the ass2s- 
see before the I.T.A.T, must be revived 
and disposed of expeditiously. The de- 
partmental appeals, having been ad- 
mitted by the C.I.T. himself to be very 
weak and frivolous, should not be e: 
vived as it will be only a waste of pub- 
lic time and public money. The appeals 
are allowed, but in the circumstanzes 
of the case, the parties will bear their 
‘costs. 

Appeals allowed. 
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Criminal Appeal No. 286 of 1973 znd 
Civil Appeal No. 2036 of 1973, Dini 20- 2- 
1979. 


Gayaram Patel and ‘others, Appellants 
v. Kailash SE Panigrahi, Respen- 
dent. ; 

AND 
` Gayaram Patel, Appellant v. Sama- 
leswari Devi and others, Respondents. 


Estates Abolition Act (1 of 
7 (1) (a) and (b) — Lease by 
favour of a person describmg 
him as the legal guardian of gacn- 
tia thikadarji patta —. Right given to 
such person to collect rent from ten- 
ants of deity and in lieu thereof 
pay fixed sum to deity — Held that 
such person was an “intermediary” aad 
not an “ordinary lessee” — Expres- 
sions “gaontia” or “thikkadar’ describe 
intermediary as distinguished frcm 
a raiyat or an actual tiller. . 
(Paras 3 and A 


.*(Cri. Revn. No. 645 of 1972, Di 16-5- 
A reported in (1973) 29 Cut LT 

729 and C. J. C. No. 491 of 1972, D/- 
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Mr J. L, Nain, Sr. Advocate, : (Mrs. 
S. Gopalakrishna, . Advocate with. him), 
for Appellants;. Mr. G. Dass, Sr. Advo- 
cate, (Mrs. S, Bhandare, Advocate and 
Mr, A. N. Karkhanis, Advocate with 
him), for Respondents. 

KOSHAL, J.:— By this judgment we 
shall dispose of Civil Appeal No. 2036 
of 1973 and Criminal Appeal No. 286 of 
1973, both of which have arisen from 
a dispute over a single piece of land 
and the facts leading to which may be 
briefly stated. Long before the year 
1949, the ancestors of Shri Lal Anup 
Singh Deo, ex-zamindar of Khariar 
dedicated their maufj interest in village 
Konabira in favour of Sri Samaleswari 
Devi (hereinafter referred to as the 
deity). On the 10th May 1949 Shri 
Lal Anup Singh Deo aforesaid, acting 
on behalf of the deity, created a lease 
of thikadari rights in the village for a- 


period of 10 years beginning with the 
Ist of June 1950 and ending on the 
3lst May 1960 in favour of Gayaram 
Patel, who figures as the appellant in 
each of the appeals and is hereinfater 
called Patel, The deed of lease appears 
at pages 5 and 6 of the paper book in 
Civil Appeal No 2036 of: 1973 and de- 
scribes Patel thus: 


“Gayaram Patel son of Birram Patel, 
the legal“ guardian of. EE thikadar! 
patta” 

The terms on which the lease was 
granted to Patel are reproduced below: 


"Di That the yearly rent payable 
shall be Rs. ` 109/- ‘to be paid before 
January of every year. 

"OU That in case of non-payment: the 
lease is liable to be cancelled. 


"Ou That all the repairs, upkeep 
and development works should De exe- 
cuted and for. such works no compensa- 
tion can De claimed. All the repairs, 
maintenance of tanks, garden, buildings, 
etc., shall be carried. out at your re- 
sponsibility. 


“{iv) That no inj ustice. should be done 
to the community in maintaining the 
abovementioned works. 

“(v) That no transfer is permissible 
in respect of the property. 

“(vi) That the property is to be main- 
tained for the exclusive welfare of the 
ccmmunity with the help, - directions, 
orders and co-operation of (he Estate 
Officer. : EE, É ‘a 
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“(vii) That the rules and regulations 
for forest lands are to be obeyed, ` 

(viii) That the cultivable lands. can- 
not be utilised for any other purpose, 
nor can they be transferred or .sold or 
otherwise dealt with to the hardship of 
the villagers or the tenants.. If . any 
land is abandoned and (?) takes a new 
land for cultivation he will be liable 
under the law and be subjected to the 
payment of the usual rent.” 


The lease was acted upon and while 
it was in force, the Orissa Estates Abo- 
lition Act, 1951 (hereinafter called the 
Abolition Act) was promulgated. The 
object of that Act was to abolish all 
intermediaries and rent-receivers, to 
vest their interest in the State, and to 
establish a direct relationship between 
the -State and the tillers of the soil. 
-Section 3-A of the Abolition Act autho- 
rised the State Government to declare 
by notification that such interests have 
passed to and become vested in the 
State free from all encumbrances. A 
notification of that type was issued by 
the State Government and became ef- 
fective from the ist of June 1959. 


In the meantime a Board of Trustees 
had been appointed under the Orissa 
Hindu Religious Endowments Act, 1951 
{for short Endowments Act), with Shri 
Kailash Chandra Panigrahi as the 
Managing Trustee to look after the af- 
fairs of the deity on whose behalf an 
application under Section 7 read with 
Section 8-A (1) of the Abolition Act 
was made by the Managing Trustee 
after the said notification had come into 
force. It was claimed in the applica- 
tion that the deity was in “Khas pos- 
session” of certain lands in village 
Konabira and prayed that the same be 
settled on it, as an occupancy tenant. 
The application was resisted by Patel 
who claimed that it was he and not the 
deity who -enjoyed the ‘Khas posses- 
sion” of the said land. The applica- 
tion was decided by the Tehsildar 
Khariar, Tahsil Nawapara, acting as 
Collector under the Abolition Act. He 
held that Patel was in “Khas posses- 
sion” of only one plot of land which 
was designated by No. 5 and had an 
area of 20.14 acres but that such pos- 
session was held by him on behalf of 
the deity and not on his own account. 


In this view of the matter he -passed 
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the order dated 13th June 1962, the 
operative part of which “runs thus: 


“Sir lands in village Konabira bearing 
plot N 5 with an area of 20.14 acres 
are settled on occupancy rights with 
Gayaram Patel s/o Bisram Patel of 
Konabira P. S. Komna Distt. Kalahandi 
for and on behalf of Samaleswari Devi 
of Komna, the Maufidar, under Section 
d (1) (b) of the Orissa Estates Aboli- 
Don Act, 1951. A fair and equitable 
annual rent of Rs. 6.75 np. is deter- 
mined from the date of vesting release 
rent from 1959-60 onwards.” 


On the alist of October 1963, the 
Managing Trustee of the deity made an 
application to the Assistant Commis- 
sioner of Endowments under Section 68 
of the Endowments Act complaining 
that he had been resisted by Patel in 
obtaining possession of the land of the 
deity and praying for recovery of pos- 
session thereof from Patel. In his order 
dated the 12th of January 1970, the 
Assistant Commissioner of Endowments 
allowed the application holding that it 
was the deity and not Patel who had 
been declared to be the occupancy ten- 
ant in the order dated 30th ‘June 
1962 abovementioned. Patel went up in 
revision to the Commissioner of Endow- 
ments but without success and there- 
after knocked at the door of the Orissa 
High Court with a petition under Arti- 
cles 226 and 227 of the Constitution of 
India seeking to have the orders of the 
Assistant Commissioner of Endowments 
and the Commissioner of Endowments 
set aside, The High Court however 
took the same view of the matter as 
was expressed by authority appointed 
under the Endowments Act and nega- 
tived the contentions raised on behalf 
Of Patel, in its order dated 6th March 
1973. It is that order which is chal- 
lenged before us in Civil Appeal No, 
2036 of 1973 instituted by special leave, 


In the meantime litigation had start- 
ed between the deity and Patel on the 
criminal side also. Claiming that the 
deity had recovered possession of plot 
No. 5 abovementioned (which had by 
then come to be designated by No. 15 
and to have an area of 22.88 acres) on 
the 9th of December 1970 through a 
warrant of possession dated 14th Febru- 
ary 1970 issued by the Assistant Com- 
missioner of Endowments, the Manage 
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ing Trustee filed an application dated 
28th Oct. 1971 under -S, 145 of the Code 
of Criminal Procedure before a Mags- 
trate of-the First Class at Nawapara 
against Patel, who was alleged to e 
disturbing the peaceful possession - of 
the deity over the land in dispute. A 
Preliminary order. attaching the pœ- 
perty was passed by the Magistrate on 
the same day, Ae, 28th October 1971. 
That order was however cancelled and 
the proceedings: were dropped on tae 
15th November 1971 in pursuance’ of a 
report dated 6th November 1971 mais 
by the officer incharge of the Police 
Station, Komna (within the territorial 
limits of which lay the land in dispute) 
to the effect that there was no appre- 
hension of a breach of peace by ` the 
parties, Nevertheless, on the 20th 
‘November 1971, another report was 
received by the Magistrate from tne 
same officer — revealing “an emergency” 
whereupon the Magistrate made a 
direction that the preliminary order 
dated 28th Oct: 1971 be given effect 
to and that the land be attached 
along with the crops standing therecn. 
Ultimately; the proceedings were fina- 
Esed through an order dated 2ist 
September 1972. passed by the Mags- 
trate who held that it was Patel w20 
was in possession of the land in dis- 
pute on the 20th November 1971, and 
directing that, the Tand be restored to 
him. 


Aggrieved by the order of the Magis- 
trate the Managing Trustee of the deity 
went up in revision to the High Court, 
a learned Single Judge of which set 
aside the same and directed delivery 
of possession of the land to the deity 
on the basis of the findings given 
below : : ` j 

(1) The proceedings had terminated 
on the 15th November 1971 and. tne 
Magistrate had no jurisdiction to re- 
vive them five days later and to give 
effect to the order of attachment which 
already stood vacated. 


. (2) There had been a civil suit and 
a writ application in respect of tne 
land which bas terminated in favoar 
of the deity. 


(3) The matter had been taken up by 
the Endowments Department which had 
delivered all properties to the deity ke- 
fore the 29th April 1970. 
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It is. this order of the High Court 
which is impugned: in:.:Criminal Appeal 
No.. 286: ‘of a ded special leave of this 
Court.: - 


2. In order fo appreciate the. rival 
contentions of learned’ counsel for the 
parties: it is necessary to make a re- 


ference to the relevant provisions of 
the Abolition Act and’ to determine the 
party in whom the ‘occupancy tenancy 
vests under ‘Section 7 thereof. As 
already ‘pointed out the object of the 
Abolition Act was to. do away .with all 
intermediaries and. rent-receivers and to 
establish. a. direct relationship between 
the State and the actual tillers of the 
soil. The preamble of the Act states: 

“Whereas in pursuance of the Direc- 
tive Principles of State Policy laid 
down. by the Constitution of India it is 
incumbent on the. State to secure eco- 
nomic. justice for all -and to: that 
end to secure the ownership and con- 
trol of all material resources of the 
community so. that they mag best. sub- 
serve the common good, and. to prevent 
the concentration of wealth and means 
of production to. the common. detri- 
ment; 


“AND WHEREAS. in order to enable 
the State to discharge . the ` above 
obligation it is expedient to pro- 
vide för the ‘abolition of all the 
rights, title and interest’ in land 
of Intermediaries by whatever name 
known, including the mortgagees 
and lessees such interest, between 
the raiyat and the State of Ori- 
ssa for vesting irn the said State of the 
said rights, title and ‘interest and to 
make provision for’ other: matters con- 


nected with; ...ssessssse “i 

Section 2 contains’ definitions. Clauses 
(©, (ei, (h) (hh) and (j) thereof are 
relevant to the dispute and are ex- 


tracted below: 


“(f) “date of vesting” means in rela- 
tion to an estate vested in the State 
the date of publication in the Gazette 
of the notification under sub-section (1) 
of Section 3 or sub-section (1) of Sec- 
tion 3-A in respect of such estate and 
in the case of surrender by an inter- 
mediary under Section 4 the date of 
the execution of the agreement; 


“(g) ‘estate’ includes a part of an 
estate and means any land held by or 
vested in. an Intermediary. and . in- 
cluded under one entry in any revenue 
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roll or any of the general registers - of 
revenue-paying lands and revenue-free 
lands,. prepared and maintained under. 
the law relating to land revenue for 
the .time being in force or under 
any rule, order, custom or usage hav- 
ing the force of law, and includes re- 
venue-free lands not entered in any 
register or revenue-roll. and all classes 
of tenures or under-tenures and any 
jagir, inam oor muafi or other similar 
grant; , : 


**(h) ‘Intermediary’ with Seene, to 
any estate means a proprietor, sub- 
proprietor, landlord, landholder, mal- 
guzar, thikadar, gaontia, tenure~hol- 


der, under-tenure-holder, and includes 
an inamdar, a jagirdar, Zamindar, 
Ilaquadar, Khorposhdar, Parganadar, 


Sarbarakar and Maufidar including the 
Ruler of an Indian State merged with 
the State of Orissa and all other hol- 
ders or owners of interest in land be- 
tween the raiyat and the State; 

(hh) ‘Intermediary interest’ means 
an estate or any rights or interest 
therein held or owned ‘by or vested in 
an Intermediary and any reference to 
‘estate’ in this Act shall be construed 
as including a reference to ‘interme- 
diary interest’ also; 


"OD “Khas possession” used with re- 


ference to the possession of an Inter- 
. mediary of any land used for agricul- 
tural or horticultural purposes, means 
the possession of such Intermediary by 
cultivating such land or carrying on 
horticultural operations thereon himself 
with his own stock or by his own ser- 
vants or by hired labour or with hired 
stock.” 

The provisions of Section 3-A have 
already been noted. Then comes Sec- 
tion 7 which is all-important for the 
purpose of resolving the present dis- 
pute. It states: 

"7. (1) On and from the date of vest- 
ing— 

(ai all Jands used for agricultural or 
horticultural purposes which were in 
khas possession of an intermediary on 
the date of such vesting, 

(b) lands used for agricultural or 
horticultural purposes and held by a 
temporary lessee or lessees of an Inter- 
mediary who owns either as Inter- 
mediary or in any other capacity- less 
than thirty-three acres of land in total 
extent -sitúáted within the State,- 
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- (c) lands used for agricultural of ` 


horticultural purposes and in possession ` 


of a mortgagee, which immediately be- 
fore the execution of the mortgage bond 
were in khas possession of such inter- ` 
MEdIAry, - eege shall, notwith- 
standing anything contained in this Act, 
be deemed to be settled by the. State 
Government with such Intermediary 
and with all the share-holders owning 
the estate and such Intermediary with 
all the share-holders shall be entitled 
to retain ‘possession thereof and _ hold 
them as raiyats under the State Gov- 
ernment having occupancy rights in 
respect of such lands subject to the 
payment of such fair and equitable rent 
as may be determined by the Collec- 
tor in the prescribed manner: 


Sub-section (1) of Section 3-A re- 


quires Intermediaries to file their 
claims in the prescribed manner for 
settlement of fair and equitable rent 


in respect of land and buildings, which 
are deemed to be settled with them 
under Section 6 or Section 7,. before 
the Collector within the specified period. 


3. It would be seen that clauses 
(a), (b) and (cl of. sub-section (1) of 
S. 7 protect certain Intermediaries and 
thus form exceptions to the scheme 
of the Act which, generally speak- 
ing, conforms to the object detailed in 
In the present case we 
are not concerned with clause (e). Ac-. 
cording to. learned counsel for Patel his 
case falls within the ambit of clause 
(a). It is claimed on his behalf that 
he was not merely a lessee or a tem- 
porary lessee under the deity but was 
a thikadar and, therefore, himself an 


Intermediary within the meaning of the 
definition of that ‘word occurring «in 
clause (h) of Section 2 and that he be- 
ing in “Khas possession” of the land 
in dispute on the date of vesting was 
an Intermediary described in clause (a). 
On the other hand, for the deity it is 
argued that Patel was granted only a 
temporary lease in 1949 that he did not 
have any status better than that of a 
lessee, temporary or otherwise, | and 
that therefore his case was covered by 
clause (b) and not clause (a) so that’ 
it was the deity who was entitled to. 
be regarded as the occupancy tenant 
on and from the date of vesting. The 
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whole controversy thus turns round the 
position which Patel came to hold in 
respect of the land in dispute order 
the lease deed of 1949 and in orde- to 
assess that position it is necessary to 
refer to the lease deed dated 10th May 
1949. As noted earlier that deed itself 
describes Patel as “gaontia thikadari 
patta”, Learned Counsel for the deity 
has contended that this description is 
really not correct and that the conditions 
of the lease clearly make out a gase 
of Patel being inducted into the land 
as an ordinary lessee who was to till 
the land against payment of rent. The 
contention does not appear to us to 
have any force. Apart from the de- 
scription of Patel as “gaontia thikacari 
patta the deed contains a sure ind-ca- 
tion of the nature of the tenure grent- 
ed in condition (8) which states sp:ci- 
fically : 


“That the cultivable lands cannot be 
utilised for any other purpose, nor zan 
they be transferred or sold or otter- 
wise dealt with to the hardship of the 
villagers or the tenants ........cccccrecceces 


The reference to tenants is of cən- 
siderable significance and points to lend 
being under the cultivation of persons 
other than Patel at the moment zhe 
lease was granted. This state of af- 
fairs is incompatible with the grant of 
an ordinary lease to Patel. The ten- 
ure granted in his favour was on be 
other hand one conferring on him a 
right to collect the rents from zhe 
tenants of the deity and in lieu there- 
of pay a fixed sum of Rs. 109/- per 
annum to it so that he was correccly 
described in the lease deed as a gaen- 
tia or thikadar, both of which ex- 
pressions describe an Intermediary as 
distinguished from a raiyat or an ac- 
tual tiller of the sol | 


4. Once Patel is found to be an 
Intermediary his case must fall within 
clause (b) of sub-section (1) of Section 
7 as it was he who had the “Khas pəs- 
session” of the land now in controversy, 
according to the findings contained in 
the order dated 13th January 1£62 
passed by the Collector and mentiored 
above, which have not been shown to 
us to suffer from any infirmity. And 
if that be so, the land must be held 
to have vested in him, and not in the 
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deity, as an occupancy tenant under 
the provisions of`that section. 

5. In the result both the appeals 
succeed and are accepted, the order of 
the High Court impugned in each be- 
ing set aside and it -being directed that 
the possession of the land in dispute 
attached by the order of the Magis- 
trate in the proceedings under Section 
145 of the Code of Criminal Procedure 
be delivered to Patel as an occupancy 
tenant under the State. The parties are 
however left to bear their own costs 
throughout. 


Yesodai Ammal 


Appeals allowed. 
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Civil Appeal No. 1808 of 1977, D/- 23-8- 
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V. Dhanapal Chettiar, Appellant v. Yeso- 
dai Ammal, Respondent. 

Transfer of Property Act (1882), Ss. 106, 
111 (g) and (h) — Eviction against tenant 
under any State Rent Control Act — Giv- 
ing of notice under Section 106 T. P. Act 
— Not necessary — Determination of lease 
by forfeiture — Mode. AIR 1976 SC 588; 
AIR 1975 SC lil]; AIR 1974 SC 2061; 
AIR 1967 SC 1419; AIR 1965 SC 101; AIR 
1968 SC 120; AIR 1971 J and K 20, ATR 
1971 Delhi 98; ATR 1965 Mys 65; AIR 1959 

; 59; ATR 1952 Madh B 121; ATR 1964 
Cal 1 (SB); AIR 1964 Pat 401 (FB); AIR 
1969 Punj and Har 110 (FB); (1969) 2 Mad 
LJ 585 and. ATR 1949 Mad 387, Overruled. 
(Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) S. 10). 


In order to get a decree or order for evic- 
tion against a tenant under any State Rent 
Contro] Act it is not necessary to give 
notice under Section 106 T. P. Act. Deter- 
mination of a lease in accordance with the 
Transfer of Property Act is unnecessary 


and a mere surplusage because the land- 


lord cannot get eviction of the tenant even 
after such determination. The tenant con- 
tinues to be so even thereafter. That being 
so, making out a case under the Rent Act 
for eviction of the tenant by itself is suffi- 
cient and it is not obligatory to found the 


“IG. BP. No. 886 of 1678, D/- 10-12-1076, 
Mad).) ee es 


SÉ "ae a > 
Gen d 


a 
` KM Ly 
e e 


1746 S.C. [Prs. 1-8] V. Dhanapal Chettiar e Yesodai Ammal (Untwalia J.) © ALR 


proceeding on the basis of the determina- 
tion of the lease by issue of notice in ac- 
cordance with Section 106 of the T. P. Act 
On the question of requirement of such a 
notice under S. 106 T. P. Act the difference 
in the language of various State Rent 
Acts does not bring about any distinction. 
Jt is not correct to say that S. 106 of the 
T. P. Act merely providing for termination 
of a lease either by the lessor or the lessee 
by giving the requisite notice is an extra 
protection against eviction. The purpose of 
this provision is merely to terminate the 
contract which the overriding Rent Acts 
do not permit to be terminated. Even if 
the lease is determined by forfeiture under 
the Transfer of Property Act the tenant 
continues to be a tenant, that is to say, 
there is no forfeiture in the eye of law. 
The tenant becomes liable to be evicted 
and .forfeiture comes into play only if he 
has incurred the liability to be evicted 
under the State Rent Act, not otherwise. 
AIR 1976 SC 588; AIR 1975 SC 1111; AIR 
1974.SC 2061; AIR 1967 SC 1419; AIR 
1965 SC 101; AIR 1963 SC 120; AIR 1971 
J and K 20; AIR 1971 Delhi 98; ATR 1965 
. Mys 65; AIR 1959 Raj 59; AIR 1952 Madh 
B 121; AIR 1964 Cal 2 (SB); AIR 1964 Pat 
401 (FB); AIR 1969 Punj and Har 110 
(FB); (1969) 2 Mad LJ 585 and AIR 1949 
Mad 387, Overruled. Case law discussed. 
C. R. P. No. 886 of 1976, D/- 10-12-1976 
(Mad), Affirmed. (Paras 6, 7, 8, 9, 
11, 18, 14, 15, 16, 18, 19). 
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N. L. UNTWALIA, J. :— This appeal by 
special leave at the instance of the tenant 
of certain i in the town of Vellore 
was heard by a larger Bench of this Court 
consisting of seven Judges to resolve the 
cleavage of opinion between the various 
High Courts in India as also between 
several decisions of this Court, on the 
pena as to whether in order to get a 

ecree or order for eviction against a ten- 
ant under any State Rent Control Act it 
is necessary to give a notice under Sec- 


- tion 106 of the Transfer of Property Act. 


We proceed to do so in this judgment. 


2. The respondent filed an application 
against the appellant under Section 10 (8) 
(a (iii) of the Tamil Nadu Buildings 

ease and Rent Control) Act, 1960, here- 
inafter referred to as the Tamil Nadu Rent 
Act, on the ground of personal necessity. 
The Rent Controller held that the require- 
ment of the respondent was not genuine 
and he accordingly dismissed her petition. 
On appeal by the landlady the Appellate 
Court held in her favour on the point of 
her requiring the premises bona fide for 
her personal necessity but maintained the 
dismissal of her application on the ground 
that a notice to quit was necessary and 
the one given by her was not in accord- 
ance with law. The landlady took up the 
matter in revision to the Madras High 
Court. A learned single Judge of that 
Court following his earlier decision in K. 
Sukumaran v. S. Neelakantan, (1976) 2 
Mad LJ 84 held that notice to quit under 
Section 106 of the Transfer of Property 


Act was not necessary for seeking an evic- 


tion of a tenant under the Tamil Nadu 
Rent Act. Hence this appeal by the ten- 
ant. 

3. We do not think it necessary to de- 
cide in this appeal whether the notice to 
quit given to the appellant was a valid 
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notice in accordance with Section 10€ of 
the Transfer of Property Act. The con- 
troversy before us centered round the 
question whether such a notice was at all 
necessary to be given. H 


4. We shall presently refer to the vari- 
ous decisions of the High Courts and his 
Court taking contrary views. But before 
we do so we may make some general 
observations. It is well-known that acter 
the second world war to give protection to 
a tenant against unnecessary, undue or 
unreasonable eviction and in the matter o 
being exploited for payment of exorbitant 
rent all States in India at one time or the 
other passed Building Rent and Conrrol 
Acts. Amendments in them were brouzht 
about from time to time. The language end 
the scheme of the Acts varied and diffezed 
from State to State. Even though there 
was no basic or fundamental difference in 
regard to the law of eviction of a tenant 
in any of the State Statutes, different con- 
structions were put in regard to them ind 
principles were culled out in var ng 
manners to arrive at the conclusions in 
some cases that a notice to quit in accord- 
ance with Section 106 of the Transfer of 
Property Act was necessary and in some 
it was held that it was not necessary. The 
gravamen of the underlying principles 
seems to have been overlooked in meny 
cases, 


5. Under the Transfer of Property Act 
the subject of “Leases of Immovable Pro- 
perty” is dealt with in Chapter V. S. 105 
defines the lease, the lessor, the lessee end 
the rent. Purely as a matter of contract. a 
lease comes into existence under the 
Transfer of Property Act. But in all social 
legislations meant for the protection of the 
needy, not necessarily the so-called weaker 
section of the society as is commonly and 
popularly called, there is appreciable in- 
road on the freedom of contract anc a 
person becomes 
even against his wishes on the allotment of 
a particular premises to him by the autho- 
rity concerned. Under Section 107 of the 
Transfer of Property Act a lease of im- 
movable property from year to year, or 
for any term exceeding one year, or reserv- 
ing a yearly rent, can be made only by a 
registered instrument. None of the State 
Rent Acts has abrogated or affected this 
provision. Section 108 deals with the rights 
and liabilities of lessors and lessees. Maay 
State Rent Acts have brought about ccn- 
siderable changes in the rights and liabili- 
ties of a lessor and a lessee, largely in 
favour of the latter, although not wholly. 
The topic of Transfer of Property other 


a tenant of a landlcrd -~ 
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than agricultural land is covered by En- 
try 6 of List III in the Seventh Schedule 
to the Constitution. The-subject being in 
the concurrent list, many State Rent Acts 
have by necessary implication and many 
of them by starting certain provisions with - 
a non obstante clause have done away with 
the law engrafted in S. 108 of the Transfer 
of Property Act except in regard to any 
matter which is not provided for in the 
State Act either expressly or by necessary 
implication. 


6. Section 111 deals with the question 
of determination of a lease, and in various 
Clauses (a) to (h) methods of determination 
of a lease of immoveable property are pro- 
vided. Clause (g) deals with the forfeiture 
of lease under certain circumstances and 
at the end are added the words “and in 
any of these cases the lessor or his trans- 
feree gives notice in writing to the lessee 
of his intention to determine the lease.” 
The notice spoken of in Clause (g) is a dif- 
ferent kind of notice and even without the 
State Rent Acts different views have been 
expressed as to whether such a notice in 
all cases is necessary or not. We only ob- 
serve here that when the State Rent Acts 
provide under what circumstances and on 
what grounds a tenant can be evicted, it 
does provide that a tenant forfeits his right 
to continue in occupation of the property 
and makes himself liable to be evicted on 
fulfilment of those conditions. Only in 
those State Acts where a specific provision 
has been made for the giving of any notice 
requiring the tenant either to pay the ar- 
rears of rent within the specitied period 
or to do any other thing, such as the Bom- 
bay Rent Act or the West Bengal Rent 
Act, no notice in accordance with Cl. (g) is 
necessary. A lease of immovable property 
determines under Cl. (h) :— 


“On the expiration of a notice to deter- 
mine the lease, or to quit, or of intention 
to quit, the property leased, duly given by 
one party to the other.” 

It is this clause which brings into operation 
the requirement of Section 106 of the 
Transfer of Property Act. Without advert- 
ing to the effect and the details of waiver 
of forfeiture, waiver of notice to quit, re- 
lief against forfeiture for non-payment of 
rent etc. as provided for in Ss. 112 to 114A 
of the Transfer of Property Act, suffice it 
to say that under the said Act no ground 
of eviction of a tenant has to be made out 
once a contractual tenancy is put to an end 
by service of a valid notice under S. 106 
of the Transfer of Property Act. Until and 
unless the lease is determined, the lessee 
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is entitled to continue in possession. Once 
it is determined it becomes open to the 
lessor to enforce his right of recovery of 
possession of the property against him. In 
such a situation it was plain and clear that 
if the lease of the immoveable property 
did not stand determined under any of 


the Clauses (a) to (g) of Section lll, a 


notice to determine it under S. 106 was 
necessary. But when under the various 
State Rent Acts, either in one language or 
the other, it has been provided that a ten- 
ant can be evicted on the grounds men- 
tioned in certain sections of the said Acts, 
then how does the question of determina- 
tion of a tenancy by notice arise? If the 
State Rent Act requires the giving of a 
particular type of notice in order to get a 

articular kind of relief, such a notice will 

ave to be given. Or, it may be, that a 
landlord will be well advised by way of 
abundant precaution and in order to lend 
additional support to his case, to give a 
notice to his tenant intimating that he in- 
tended to file a suit against him for his 
eviction on the ground mentioned in the 
notice. But that is not to say that such a 
notice is compulsory or obligatory or that 
it must fulfil all the technical requirements 
of Section 106 of the Transfer of Property 
Act. Once the liability to be evicted is in- 
curred by the tenant, he cannot turn round 
and say that the contractual lease has not 
been determined. The action of the land- 
lord in instituting a suit for eviction on the 
ground mentioned in any State Rent. Act 
will be tantamount to an expression of his 
intention that he does not want the tenant 
to continue as his lessee and the jural re- 
lationship of lessor and lessee will come to 
an end on the passing of an order or a 
decree for eviction. Until then, under the 
extended definition of the word ‘tenant’ 
under the various State Rent Acts, the ten- 
ant continues to be a tenant even though 
the contractual tenancy has been deter- 
mined by giving of a valid notice under 
S. 106 of the Transfer of Property Act. In 
many cases the distinction between a con- 
tractual tenant and a statutory tenant was 
alluded to for the- purpose of elucidating 
some particular aspects which cropped up 
in a particular case. That led to the criti- 
cism of that expression in some of the de- 
cisions. Without detaining ourselves on 
this aspect of the matter by any elaborate 
discussion, in our opinion, it will suffice to 
say that the various State Rent Control 
Acts make a serious encroachment in the 
field of freedom of contract. It does not 
permit the landlord to snap his relation- 


ship with the tenant merely by his act of 
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serving a notice to quit on him. In spite o 
the notice, the law says that he continues 
to be a tenant and he does so enjoying all 
the rights of a lessee and is at the same 
time deemed to be under all the liabili- 
ties such as payment of rent etc. in ac- 
cordance with the law. 


7. In Sukumaran Nair’s case ((1976) 2 
Mad LI 84) (supra) the learned Judge has 
pointed out the difference of opinion ex- 
acs in the various decisions of the 

adras High Court from time to time in 
regard to notice-to quit under S. 106 of 
the Transfer of Property Act. In Partha- 
sarthy v. Krishnamoorthy, AIR 1949 Mad 
387 a learned single Judge of that Court 
held that a notice to quit was necessary, 


. A contrary view was expressed by a Divi- 


sion Bench of the High Court in Krishna- 
murthy v. -Parthasarthy, AIR 1949 Mad 
780. Difference of opinion in Madras High 
Court continued in many other cases and 
then came the Full Bench decision in the 
case of Raval and Co. v. K. G. Ramachan- 
dran, AIR 1967 Mad 57. This decision was 
approved in the majority decision of this 
Court in Raval and Co. v. K. G. Rama- 
chandran, (1974) 2 SCR 629, Ravaľs case 
was not directly a case in relation to Sec- 
tion 106 of the Transfer of Property Act 
but some observations.made therein did 
tend to show that notice would not be 
necessary. In spite of the Full Bench deci- 
sion of the Madras High Court in Raval’s 
case a Division Bench of that Court in B. 
Kalyanasundaram v. A. R. Natarajan (1969) 
2 Mad LJ 585 stuck to the view that notice 
was necessary. The Punjab High Court 
in Hem Chand v. Smt. Sham Devi, ILR 
(1955) Punj 86 had expressed the view that ` 
notice was not necessary. The Full Bench 
of the Punjab and Haryana High Court in 
Bhaiya Ram Hargo Lal v. Mahavir Parshad 
Murari Lal, AIR 1969 Punj and Har 110 
took a contrary view. After the majority 


-view of the Full Bench of the Patna High 


Court in Niranjan Pal v. Chaitanyalal 
Ghosh, AIR 1964 Pat 401 it has been con- 
sistently held in the Patna High Court that 
a notice is necessary. A Special Bench of 
the Calcutta High Court in Surya Pro- 
perties Pvt. Ltd. v. Bimalendu Nath, AIR 
1964 Cal 1 has taken the view that over 
and above the notice required to be given ` 
under the State Act a notice under Sec- 
tion 106 of the Transfer of Property Act 
is also necessary. To the same effect is 
the view expressed in Chhotelal Banshidhar 
v. Abdullabhai Abdul Gafoor, ATR 1952 
Madh B 121, Shambhooram v. Mangalsingh 
AIR 1959 Raj 59, Siddappa v. Venkatesh; 
AIR 1985 Mys 65; Batho Mal v. Ramesh- 
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war Nath, AIR 1971 Delhi 98 and Parsho- 
tam Lal v. Kalayan Singh, AIR 1971 J&K 
20. As against this, and specially after 
some decisions of this Court, the prepen- 
derance of recent view in the High Courts 
of Andhra Pradesh, Madras; Kerala, Kar- 


nataka and Punjab and Haryana is that 20 - 


notice under S. 106 of the Transfer of 
Property Act is necessary. These cases cre 
Ulligappa etc. v. S. Mohan Rao, (1971) 2 
Andh WR 298, K. Sukumaran v. 
S. Neelakantan, AIR 1976 Mad _ 3829; 
Lalitha v. Ayissumma, AIR 1978 
Ker 167 (FB); Govindaswamy.v. Panra- 
lal (1978) 1 Kant LI 506 and Vinnd 


Kumar v. Harbans Singh Azad, 
AIR 1977 Punj & Har 262 (FB). Such a 


cleavage of opinion cropped up in the 
various High Courts because of some o3- 
- servations of this Court in some -decisions 
which will be presently alluded to. It was 
so on an erroneous assumption, if we may 
say so with great respect, that the diff=- 
rence in the phraseology of the different 
State Rent Acts justifies this difference af 
views. In our considered judgment on tke 
question of a requirement of a notice 
under S. 106 of the Transfer of Property 
Act there is no scope for taking different 
views on the basis of the difference in tke 
phraseology of the various Rent Acts. In 
this regard the difference in the language 
does not bring about any distinction. In 
all the States the law should be uniform 
viz. that either a notice is necessary or +t 
is not. It was high time, therefore, thet 
this larger Bench was constituted to lay 
down a uniform law for the governance cf 
the whole country and not permit the ur- 
justified different trend of decisions to cor- 
tinue. l l 


8. Before we embark upon a review af 
some of the decisions of this Court wa 
think it necessary and advisable to briefl-7 
refer to the provisions of some of the 
State’ Rent Acts in support of the observa- 
tions made by us above that on the ques- 
tion of notice no different result is possible 
on the language of any State Act. Sec. 18 
of the Tamil Nadu Rent Act- says :— 
“A tenant shall not be evicted whethe- 
in execution of a decree or otherwise ex- 
cept in accordance with the provisions o: 

is section or: Sections 14 to 167 
In other words if a case is made out for 
his eviction in accordance with the provi- 
` sions aforesaid, he can be evicted. Ever 
after the termination of the contractual 
tenancy under the definition of the land- 
lord in Clause (6) and of the tenant 
under Clause (8) of Section 2 the 
landlord remains a landlord and the tenant 


remains a tenant as Cl. (8) expressly says 
that tenant means “a person continuing in 
possession after the termination of the ten- 
ancy in his favour.” Section 8 indicated 
that no landlord can treat the building to 
have become vacant by merely terminat- 
ing the contractual tenancy as the tenant 
still lawfully continues in possession of 
the premises. The tenancy actually ter- 
minates on the passing of the order or de- 
cree for eviction and the building falls 
vacant by his actual eviction. The giving 
of the notice, therefore,.is a mere sur- 
plusage and unlike the law under the 
Transfer of Property. Act it does not en- 
title the landlord to evict the tenant. 


9. Adverting to the provisions of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 it would be found 
from the definition Section 5 that any per- 
son remaining in the building after the 
determination of the lease is a tenant with- 
in the meaning of Clause (11). Section 12° 
of the Bombay Act says that the landlord 
shall not be entitled to the recovery of 
possession of any premises so long as the 
conditions mentioned in sub-section (1) are 
fulfilled nor any suit for recovery of pos- 
session shall be’ instituted by a landlord 
against a tenant on the happening of the 
events mentioned in sub-section (2) until 
the expiration of one month next after the 
notice is served’ on the tenant in the 
manner provided in Section 106 of the 
Transfer of Property Act, ag" required by 
the said sub-section. Section 18 provides 
that a landlord may recover possession on 
certain grounds, Is it not plain then that on 
the happenings of the events or on the ful- 


. filment of the conditions mentioned in Sec- 


tions 12 and 18 etc. the landlord becomes 
entitled to recover possession from the 
tenant, otherwise not. It will bear repeti- 
tion to say that under the Transfer of Pro- 
perty Act in order to entitle the landlord 
to recover possession determination of the 
lease is necessary as during its continuarice 
he could not recover possession, while 
under the State Rent Act the landlord be- 
comes entitled to recover possession only 
on the fulfilment of the rigour of law pro- 
vided therein. Otherwise not. He cannot 
recover possession merely by determina- 
tion of tenancy. Nor can he be stopped 
from doing so on the ground that he has 
not terminated the contractual tenancy. 
Under the State. Rent Control Acts 
the concept of the contractual ten- 
ancy has lost much of its signific-|. 
ance and force. Identical is the position}: 
under the Bihar Act. The definition sec- 
tion permits the tenant to continue as a 


1750 S.C. [Prs. 9-12] V. Dhanapal Chettiar v. Yesodai Ammal (Untwalia J.) A.L R. 


tenant even after the determination of the 
contractual tenancy. Section 11 gives him 
protection against eviction by starting with 
a non-obstante clause and providing fur- 
` ther that he shall not be liable to eviction 
from any building except-in execution of 
a decree passed by the Court for one or 
more grounds mentioned in Section 11. 
Does it not stand to reason to say that a 
decree can be passed if one or more of the 
grounds exist and such a decree can be 
passed against an existing tenant within 
the meaning of the State Rent Act. Similar 
is the position under the Kerala Lease and 
Rent Control Act, 1965 and the East Pun- 
jab Urban Rent Restriction Act, 1949. We 
shall refer to the provisions of the Madhya 
Pradesh and Andhra Pradesh State Rent 


Acts when we come to review the deci-. 


sions of this Court in relation to those 
Acts. 


10. A Constitution Bench of this Court 
in Brij Raj Krishna v. S. K. Shaw and 
Brothers, 1951 SCR 145 in a different con- 
text dealing with Section 11 of the Bihar 
Rent Act observed at page 150 :— 


“Section 11 is a self-contained section, 
and it is wholly unnecessary to go outside 
the Act for determining whether a tenant 
is liable to be evicted or not, and under 
what conditions he can be evicted. It 
clearly provides that a tenant is not liable 
to be evicted except on certain conditions, 
and one of the conditions laid down for 
the eviction of a month to month tenant is 
non-payment of rent .......0..-.e eee 
The Act thus sets up a complete machinery 
for the investigation of those matters upon 
which the jurisdiction of the Controller to 
order eviction of a tenant depends, and it 


expressly makes his order final and subject ` 


only to the decision of the Commissioner. 
It was on that account held that the deci- 
sion of the Controlling authority was final 
and it was not open to the Civil Court to 
take a different view of the matter on the 
question of non-payment of rent. It was 
not a case where a question of notice arose 
for determination. , 


11. The first decision of this Court 
which is necessary to be noticed on the 
point of notice is the case of Punjalal v. 
Bhagwatprasad, (1963) 3 SCR 312. Tke 
case related to Bombay Rent. Act. Raghu- 
bar Dayal Į. speaking on behalf of the 
Division Bench of this Court expressed the 
view at p. 318 thus :—: 

“We are therefore of opinion that where 
a tenant is in possession under a lease from 
` the landlord, he is not to be evicted for a 
cause which would give rise to a suit for 
recovery of possession under S. 12 if his 


tenancy has not been determined already. 
It follows that whenever a tenant acts in 
a way which would remove the bar on the 
landlord’s right to evict him it is neces- 
sary for the landlord to serve him with a 
notice determining his tenancy and also 


: serve him with a notice under sub-s. (2) of 


Section 12 of the Act.’ 


It is true that the Rent Act is intended to 
restrict the rights which the landlord pos- 
sessed either for charging excessive rents 
or for eviction tenants. But if within the 
ambit of those restricted rights he makes 
out his case it is a mere empty formality 
to ask him to determine the contractual 
tenancy before institution of a suit for 
eviction, As we have pointed out above, 
this was necessary under the Transfer of 
Property Act as mere termination of the 
lease entitled the landlord to recover pos- 
session. But under the Rent Control Acts 
it becomes ari unnecessary technicality to 
insist that the landlord must determine the 
contractual tenancy. It is of no practical 
use after so many restrictions of his right 
to evict the tenant have been put. The res- 
tricted area under the various State Rent 
Acts has done away to a large extent with 
the requirement of the law of contract and 
the Transfer of Property Act. If this be so 
why unnecessarily, illogically and unjusti- 
fiably a formality of terminating the con- 
tractual lease should be insisted upon? In 
Punjalal’s case, if we may say so with very 

reat respect, the principle of law laid 

own by this Court in Brij Raj Krishna’s 
case (supra) and by the Punjab High Court 
in Hem Chand’s case was wrongly distin- 
guished. After quoting the passage from 
the former it was said at page 322 :— 


“In the present case, S. 12 of the Act is 
differently worded and cannot therefore be 
said to be a complete-Code in itself. There 
is nothing in it which overrides the provi- 
sions of the Transfer of Property Act.” 
The difference in the wordings of Sec. 11 


of the Bihar Act and Section 12 of the 


Bombay Act does not justify the conclu- 
sion that the provisions of the Transfer of 
Property Act have not been overridden by 
Section 12 of the Bombay Act reading it 
with Section 18 etc. This was the ground 
given for distinguishing Hem Chand’s case 
also by erroneously pointing out the dis- 
tinction between Section 18 (1) of the 
Delhi and Ajmer Merwara Rent Control 
Act, 1952 and the Bombay Act. In our - 
considered judgment Punjalal’s case was 
not correctly decided. l 

12. In another decision of this Court 
în Abbasbhai v. Gulammabi (1964) 5 SCR 
157, in relation to the Bombay Rent Act ` 
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again there are some lines at p. 162. wheze- 
in it has been observed thus. :— 


“The clause applies to a tenant who ccn- 
tinues to remain in occupation after the 
contractual tenancy is determined; it dces 
not grant a right to evict a contractual ten- 
ant without determination of the contrac- 
tual tenancy.” . 
But the above observation is followed >y 
the words :— 


“Protection from eviction is claimable 
by the tenant even after determination of 
the contractual tenancy so long as he pays 
or is ready and willing to pay the amount 
of the standard rent and- permitted n- 
creases and observes and performs te 
other conditions of the tenancy consistent 
with the provisions of the Act”. 


In our view if “protection from eviction is 
claimable by the tenant even after deter- 
mination of the contractual tenancy” than 
why import the contractual law engrafted 
in the Transfer of Property Act for seekiag 
eviction of the GE 


18. The decision of this Court in the 
case of Mangilal v. Suganchand, (1964) 5 
SCR 239, being a decision of a Constitu- 
tion Bench consisting of five learned and 
eminent Judges of this Court requires care- 
ful consideration. Therein it was held at 
page 244 with reference to Section 4 of 
the Madhya Pradesh Accommodation Ccn- 
trol Act, 1955 thus :— 


“The Accommodation Act does not in 
any way abrogate Ch. V of the Transfer of 
Property Act which deals with leases of 
immovable property. The requirement of 
S. 106 of the Transfer of Property Act is 
that a lease from month to month can De 
terminated only after giving fifteen das 
notice expiring with the end of a month 
of the tenancy either by the landlord to 
the tenant or by the tenant to the land- 
lord. Such a notice is essential for bring- 
ing to an end the relationship of landlord 
and tenant. Unless the relationship is valid- 
ly terminated the landlord does not get tre 
right to obtain possession of the premises 
by evicting the tenant. Section 106 of the 
Transfer of Property Act does not provide 
for the satisfaction of any additional re- 
quirements. But then, S. 4 of the Accom- 
modation Act steps in and provides that 
unless one of the several grounds set out 
therein is established or exists, the land- 
lord cannot evict the tenant.” 


Section 4 of the Madhya Pradesh 
Rent Act, 1955 provided that no 
suit could be filed in any Civil 


Court against a tenant for his evic- 
tion for any accommodation except on 
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one or more grounds set out in that sec- 
tion. The corresponding provision in 
Madhya Pradesh Accommodation Act of 
1961 is contained in Section 12 which 
starts with a non obstante clause also but 
the definition of the tenant as in other 
State Acts includes “any person continuing 
in possession after the termination of his 
tenancy.” How then is-it correct to say that 
a notice is essential for bringing to an end 
the relationship between the landlord and 
the tenant? The notice does not bring to 
an end such a relationship because of the 
protection given to the tenant under the 
Rent Act. If that be so then it is not neces- 
sary for the landlord to terminate the con- 
tractual relationship to obtain possession 
of the premises for evicting the tenant. If 
the termination of the contractual tenancy 
by notice does not, because of the Rent 
Act provisions, entitle the landlord to re- 
cover possession and he becomes entitled, 
only if he makes out a case under the spe- 
cial provision of the State Rent Act, then, 
in our opinion, termination of the con- 
tractual relationship by a notice is not 
necessary. The termination comes into ef- 
fect when a case is successfully made out 
for eviction of the tenant under the State 
Rent Act. We say with utmost respect that 
on the point of requirement of a notice 
under S. 106 of the Transfer of Property 
Act Mangilal’s case was not correctly -de- 
cided. 

14. In Manujendra Dutt v. Purendu 
Prosad Roy Chowdhury (1967) 1 SCR 475, 
the question of notice came to be consider- 
ed with reference to the Calcutta Thika 
Tenancy Act, 1949 and in that connection 
it was said at page 480 :— 


“The Thika Tenancy Act like similar 

Rent Acts passed in different States is in- 
tended to prevent indiscriminate eviction 
of tenants and is intended to be a protec- 
tive statute to safeguard security of posses- 
sion of tenants and therefore should be 
construed in the light of its being a social 
legislation. What Section 8 therefore does 
is to provide that even where a landlord 
has terminated the contractual tenancy by 
aproper notice such landlord can succeed 
in evicting his tenant provided that he falls 
under one or more of the clauses of that 
section.” . 
For the reasons already. stated we do not 
agree, and we say so with respect, with the 
above enunciation of law. This apart there 
is scope for distinguishing Manujendra’s 
case because Clause 7 of the lease deed 
therein ran as follows: :— 

“Provided always and it is hereby agreed 
and declared that if it be required that the 


+ 


1752 S.C. [Prs. 14-16] V. Dhanapal Chettiar v. Yesodai Ammal (Untwalia J.) 


lessee should vacate the said premises at 
the end of the said term of 10 years the 
lessee will be served with a 6 months notice 
ending with the expiry of the said term 
and.it is further agreed that if the lessee 
is permitted to hold over the land after the 
expiry of the said term of 10 years the 
lessee will be allowed a six months notice 
to quit and vacate the said premises.” 
Over and above the protection under the 
Thika Tenancy Act Cl. 7 of the lease deed 
gave an extra protection of getting six 
months notice to quit and vacate the pre- 
mises. In that event one can say that such 
a clause being not unlawful and giving an 
extra protection to the tenant against evic- 
tion must also be adhered to. But it is not 
correct to say that S. 106 of the Transfer 
of Property Act merely providing for ter- 
mination of a lease either by thé lessor or 
the lessee by giving the requisite notice 
is an extra protection against eviction. The 
purpose of this provision is merely to 
terminate the contract which the overrid- 
ing Rent Acts do- not permit to be ter- 
minated. 


15. In Ravaľs case (supra) the question 
for consideration was whether Section 4 
of the Tamil Nadu Rent Act providing for 
an application for fixation of fair rent was 
available both to the tenant and the land- 
lord. The majority speaking through 
Alagiriswami J. took the view that it was 
so. A contrary view was expressed by 
Bhagwati J. speaking for the minority. 
While discussing this question the rele- 
vant passage from the decision of this 
Court in Brij Raj Krishna’s case was quot- 
ed at p. 634 and reference was made to 
the decision of the Punjab High Court in 
Hem Chand’s case. Thereafter the obser- 
vation of this Court in Punjalal’s case to 
the effect that “Rent Acts are not ordinari- 
ly intended to interfere with contractual 
leases and are Acts for the protection of 
tenants and are consequently restrictive 
and not enabling, conferring no new rights 
of action but restricting the existing rights 
either under the contract or under the 
general law,” were held not to apply to 
all Rent Acts irrespective of the scheme 
of those Acts and their provisions. This 
obseryation given with reference to the 
dictum of this Court in Punjalal’s case con- 
cerned with the question of notice under 
Section 106. It enabled certain High Courts 
to make a firm departure and take the 


view with reference to the scheme of their ` 


respective State Acts to say that a notice 
was not necessary. This happened in Mad- 
ras, Andhra Pradesh, Kerala, Karnataka 
and Punjab and Haryana. Alagiriswami J. 


‘tenant financially strong and of 
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at page 685 after having made that ob- 
servation with reference to Bhaiya Punja- 
lal’s case has said — “Be that as it may, 
we are now concerned with the question 
of fixation of a fair rent.” In our opinion 
the majority decision with regard to Sec- 
tion. 4 was undoubtedly correct and the 
minority stretched the law, if we may say 
so with respect, too far to hold that Sec- 
tion 4 was not available to the landlord. It 
should be remembered, as we have said 
above, that the field of freedom of contract 
was encroached upon to a very large ex- 
tent by the State Rent Acts. The encroach- 
ment was not entirely and wholly one- 
sided: Some encroachment was envisaged 
in the interest of the landlord also and 
equity and justice demanded a fair play 
on the part of the legislature not to com- 
pletely ignore the helpless situation of 
many landlords who are also compared to 
some big tenants sometimes weaker sec- 
tion of the society. As for example a 
widow or a minor lets out a family house 
in a helpless situation to tide over the 
financial difficulty and later wants a fair 
rent to be determined, Again suppose for 
instance in a city there is an apprehension 
of external aggression, severe internal dis- 
turbances or spread of epidemics. A man 
in possession of his house may go to ano- 
ther town letting out his premises to a 
strong 
nerves at a rate comparatively much 
lower than the prevailing market rates. 
Later on, on the normalization of the situa- 
tion as against the agreed rate of rent he 
approaches the Building Controller for fix- 
ing a fair rent in accordance with a parti- 
cular State Rent Act. Why should she or 
he be debarred from doing so. The Statute 
gives him the protection and enables the 
Controller to intervene to fix a fair rent as 
against the term of contract between the 
parties. In a large number of cases it is 
the tenant who gets this protection. But 
in some as in the case of Raval the land- 
lord needs and gets the protection. But 
this is not a direct authority on the point 
of notice. ` 


16. Ion Isha Valimohamad. v. Haji 
Gulam Mohamad and Haji Dada Trust 
(1975) 1 SCR 720, Mathew J. speaking for 
a Division Bench of this Court had to con- 
sider the question with reference to the 
Saurashtra Rent Control Act, 1951. In that 
connection it was observed at page 726 
that the High Court was right in the as- 
sumption that a notice under the Transfer 
of Property Act was necessary to termi- 
nate the tenancy on the. ground that the 


appellants had sublet the premises. Says | 
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the learned judge further that the landlord 
could not have issued a notice under ary 
of the provisions of the Transfer of Pro- 
perty Act to determine the tenancy on the 
ground of sub-letting by the tenant. It is 
not correct to assume that a notice under 
Section 106 of the Transfer of Property 
Act as required by clause (h) of Sez- 
tion 111 needs a ground to be made ot 
for the termination of the tenancy. Such a 
view could be taken only under clause IS, 
Beg J. as he then was in P. J. Gupta & Co. 
v. K. Venkatesan (1975)-2 SCR 401 speax- 
ing for himself and Krishna Iyer J. fol- 


lowing Raval’s case observed at p. 403 :— . 


“In other words, the special procedure 
provided by the Act displaces the require- 
ments of the procedure for eviction under 
the Transfer of Property Act and by en 
ordinary civil suit. Therefore, we need not 
concern ourselves with the provisions af 
Transfer of Property Act..... .... .... 
A tenancy is essentially based on and gow- 
erned by an agreement or contract even 
when a statute. intervenes to limit tke 
area within which an agreement or coa- 
tract operates, or, subjects contractual 
rights to statutory rights and obligations.” 
In Dattonpant Gopalvarao v. Vithabrco 
Maruthirao, 1975 Supp SCR 67 one of tus 
(Untwalia J.) speaking on behalf of him- 
self and Krishna Iyer J. said at page 71:— 

“We do not think that the alternative 
argument put forward by Mr. Chitaley 
that no notice was necessary in this case :s 
correct. The appellant was a contractual 
tenant who would have become a statutory 
tenant within the meaning of clause (r) cf 
Section 2 of the Act if he would have cor- 
tinued in possession after the terminatioa 
of the tenancy in his favour. Otherwise 
not. Without termination of the contrac- 
tual tenancy by a valid notice or other 
mode set out in Section 111 T. P. Act it 
was not open to the landlord to treat th2 
appellant as a statutory tenant and seex 
his eviction without service of a notice to 
qu i t” , 

On a careful consideration and approach 
of the matter in the instant case we think 
that we cannot approve of the view ex- 
pressed in the passage extracted above. In 
Ratan Lal v. Vardesh Chander (1976) 2 
SCR 906, Krishna Iyer J. delivered the 
judgment on behalf of a Bench of this 
Court consisting of himself, Chandra- 
chud J., as he then was and Gupta J. The 
case related to a building in Delhi. The 
Court was concerned with clause (g) oi 
Section 111 of the Transfer of Property 
Act. Tracing the history of the legislatior 


it was pointed out by the Court at 
page 918 that the requirement as to writ- 
ten notice poe in Section 111 (g) can- 
not be said to be based on any general 
rule of equity and therefore forfeiture of 
lease brought about in terms of Sec- 
tion 111 (g) of the Transfer of Property 
Act not by notice but on the application of 
justice, equity and good conscience was 

eld to be good determination of the 
lease. gece from Manujendra’s case it 
was Said at page 911 :— 


“We are inclined to hold that the land- 
lord in the present case cannot secure an 
order for eviction without first establish- 
ing that he has validly determined the 


- lease under the T. P. Act.” 


Why this dual requirement? Even if the 
lease is determined by a forfeiture under 
the Transfer of Property Act the tenant 
continues to be a tenant, that is to say, 
there is no forfeiture in the eye of law. 
The tenant becomes liable to be evicted 
and forfeiture comes into play only if he 
has incurred the liability to be evicted 
under the State Rent Act, not otherwise. 
In many State ‘Statutes different provisions 
have been made asto the grounds on 
which a tenant can be evicted and in rela- 
tion to his incurring the liability to be so 
evicted. Some poni on overlap those of 
the Transfer of Property Act. Some are 
new which are mostly in favour of the 
tenants but some are in favour of the land- 
lord also. That being so the dictum of this 
Court in Brij Raj case comes into play and 
one has to look to the provisions of law 
contained in the four corners of any State 
Rent Act to find out whether a tenant can 
be evicted or not. The theory of double 
protection or additional protection, it 
seems to us, has been stretched too far and 
without- -a proper and due consideration of 
all its ramifications. 


D. Beg J., as he then was, speaking 
for the Court in the case of Puwade 
Venkateswara Rao v. Chidamana Venkata 
Ramana (1976) 3 SCR 551 had to deal with 
the question as to whether a notice to quit 
was necessary for seeking an order for 
eviction under the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1960. The Andhra Pradesh High 
Court had relied upon the decision of that 
Court in Ulligappa v. S. Mohan Rao, 
ech 1 APLJ 351 : (1971) 2 Andh WR 298 


or taking the view that a notice under 


‘Section 106 of the Transfer of Property 


Act was not necessary. Gopal Rao 


ae J., delivering the judgment on be- 


alf of a Bench of the Andhra Pradesh 
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High Court in Ulligappa’s case reviewed 
several decisions of the High Courts and 
this Court and considered the special pro- 
visions of the Andhra Pradesh Rent Act. 
The view expressed by him that no notice 
was necessary under Section 106 of the 
Transfer of Property Act was approvec: 
by this Court. We find no justification for 
saying that because of some special provi- 
sions contained in the Andhra Act a diffe- 
rent view was possible to be taken. This is 
exactly the reason why we have thought it 
fit to review all the decisions and lay down 
a uniform law for all the States. Sec- 
tion 10 (1) of the Andhra Pradesh Act pro- 
vided that “A tenant shall not be evicted 
whether in execution of a decree or other- 
wise except in accordance with 
sions of this section or Sections 12 an 
18.” A special provision in the Andhra Act 
was contained in Section 10 (7) which 
says :— 


“Where an application under sub-sec- 
tion (2) or sub-section ®) for evicting a 
tenant has been rejected by the Controller, 
the tenancy shall, subject to the provisions 
` of this Act, be deemed to continue on the 
same terms and conditions as before and 
shall not be terminable by the landlord ex- 
cept on one or more of the grounds men- 
tioned in sub-section (2) or sub-sec- 
tion (8).” : 


This special provision is provided by way 
of abundant precaution only. Even with- 
cut this a tenant continuing in possession 
after the .termination of the contractual 
tenancy and until an eviction order is 
passed against him continues on the same 
terms and conditions ag before and ba 
cannot be evicted unless a ground is mad2 
out for his eviction according to the State 
Rent Act. The said provision by itself did 
not justify a departure from the view ex- 
pressed by this Court in Mangilal’s case. 
Beg J.. followed the decision of th: 

Court in Raval’s case and of the Punjab 
High Court in Hem Chand’s case. For 
the reasons stated by us, we approve of his 
view not on the ground that the Andhra 
Pradesh State Act is a different one but 
because in respect of any State Act that is 
the correct view to take. 


18. Lastly our attention was drawn to 
the decision of this Court in Firm Sardari- 
lal Vishwanath v. Pritam Singh (1979) 1 
SCR 111. The lease in that case had come 


to an end by efflux of time. A tenant con-. 


tinued in possession and became a so- 
called statutory tenant. The argument put 
forward before this Court that a 

notice under Section 106 of the Transfer 


the provi- - 
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of Property Act was necessary was reject- 
ed on the ground :— 


“Having examined the matter on autho- 
rity and precedent it must be frankly con- 
fessed that no other conclusion is possible 
on the first principle. Lease of urban im- 
moveable property represents a contract 
between the lessor and the lessee. If the 
contract is to be put to an end it has to be 
terminated by a notice to quit as envisag- 
ed under S. 106 of the Transfer of Pro- 
perty Act. But it is equally clear as pro- 
vided by S. 111 of the Transfer of ` Pro- 
perty Act that the lease of immoveable 
property determines by various modes 
therein prescribed. Now, if the lease of 
immoveable property determines in any 
one of the modes prescribed under S. 111, 
the contract of lease comes to an end, and 
the landlord can exercise his right of re- 
entry. This right of re-entry is further re- 
stricted and fettered by the provisions of 
the Rent Restriction Act. Nonetheless the 
contract of lease had expired and the 
tenant lessee continues in possession under 
the protective wing of the Rent Restric- 
tion Act until the eaves loses protection. 
But there is no question of terminating 
the contract because the contract comes to 
an end once the lease determines in an 
one of the modes prescribed under S. 111. 
There is, therefore, no question of giving 
a notice to quit to such a lessee who conti- 
nued in possession after the determination — 
of the lease, i.e. after the contract came 
to an end under the protection of the Rent 
Restriction Act. If the contract once came 
to an end there was no question of ter- 
minating the contract over again by a 
fresh notice.” | 


If we were to agree with the view that 
determination of lease in accordance with 
the Transfer of Property Act is a condition 
precedent to the starting of a proceedin 

under the State Rent Act for eviction o 

the tenant, we could have said so with 
respect that the view expressed in the 
above passage is quite correct because 
there was no question of determination of 
the lease again once it was determined by 
efflux of time. But on the first assumption 
we have taken a different view of the mat- 
ter and have come to the conclusion that 
determination of a lease in accordance 
with the Transfer of Property Act is un- 
necessary and a mere surplusage because 
the landlord cannot get eviction of the 
tenant even after such determination. The 
tenant continues to be so even thereafter. 
That being so, making out a case under the 
Rent Act for eviction of the tenant by 
itself is sufficient and it is not obligatory 


1979 


to found the proceeding on the basis of 
the determination.of the lease by issue of 
notice in accordance with Section 106 of 
the Transfer of Property Act. 


19. For the reasons stated above we 
hold that the High Court was right in ics 
view that no notice to quit was necessary 
under Section 106 of the Transfer of Pro- 
perty Act in order to enable the landlady 
— respondent to get an order of eviction 
against the tenant-appellant. But we were 
told by learned counsel for the appellart 
that he had some more points to urge be- 
fore the High Court to challenge the 
order of eviction. We do not find from 
the judgment of the High Court that the 
appellant was prevented from supporting 
the orders of the courts below in hes 
favour by urging any other point. No poirt 
of substance could be indicated before ts 
which was worth consideration after a 
clear and definite finding by the Appellate 
Court that the respondent required the 
premises bona fide for a personal neces- 
sity. We do not think it advisable to delay 
the proceeding any further and send bacx 
the case to the High Court on this accoun<. 
We accordingly dismiss the appeal but in 
the circumstances direct the parties to bear 
their own costs throughout. 


Appeal dismissec. 
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Criminal Appeal No. 54 of 1973, D/- 
31-7-1979. 


Hammu and others, Appellants v. 
State of Madhya Pradesh, Respondent 


Penal Code (1860), Ss. 326, 302 and 
34 — Attack by several persons — 
Contradiction in evidence — Conviction 
and sentence. Decision of Madhya Pra- 
desh High Court, Reversed. 


There was an attack by several ac- 
cused and as a result of a fatal injury 
the victim died. There were four dif- 
ferent versions as to the stabbing inci- 
dent. There was contradiction be- 
tween evidence before court and state- 
ment to police. There was no definite 
finding as to whether A-1 or A-2, of the 
several accused, was responsible forthe 
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‘terms of 
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fatal injury though it was proved that 
they acted in union and shared com- 
mon intention of causing grievous hurt 
to the deceased, 


Held, in the circumstances accused 
could be convicted under S. 326/34 and 
not under S. 302/34. Decision of Madhya 
Pradesh High Court, Reversed. 

(Para 10) 


CHINNAPPA REDDY, J.:— The ap- 
pellants and four others were tried by 
the learned First Additional Sessions 
Judge, Ujjain, for alleged offences 
under Sections 147, 148 302, 307, 323 
and other cognate offences. While the 
other four accused persons were ac- 
quitted of all charges, the five appel- 
lants were acquitted of the major 
charge of murder and convicted of 
various lesser offences, A-1 under Sec- 
tions 148, 326 read with 149 and 34, 
324, 323 and 352, Indian Penal Code, 
A-2 under Sections 147, 326 read with 
149 and 34, 324 and 323 read with 149 
and 352, A-3 under Sections 147 and 
149 read with 324 and 323, and A-4 
under Sections 147, 324 read with 149 
anc 34, 323 and 323, and A-5 under 
Sections 147, 324 read with 149 and 34, 
323 and 323, Indian Penal Code. A-1, 
2, 4 and 5 were sentenced to various 
imprisonment while A-3, a 
lad of 15 years of age, was released on 
probation of good conduct for a period 
of two years. The present appellants 
preferred an appeal to the High Court 
of Madhya Pradesh against their con- 
victions while the State preferred an 
appeal against their acquittal on the 
major charge of murder. The High 
Court dismissed the appeal filed by the 
appellants but allowed the appeal filed 
by the State and convicted all of them 
under Section 302 read with Section 149 
and sentenced each of them to suffer 
imprisonment for life. The present 
appeal has been filed under the Sup- 
reme Court Enlargement of Criminal 
Appellate Jurisdiction Act. 


2. The case of the prosecution brief- 
ly was as follows: 


P. W. 1, a student aged about 20 
years, was returning . home from the 
market at about 3.30 p.m. on 21-4-1964 
when he was accosted by A-1 and A-2 
and questioned why he had abused 
A-l's younger brother. P. W, 1 replied 
that he had not abused A-l’s brother. 
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A-1 then gave him a few fist blows 
whereupon: he ran away to his house, 
At his house he was narrating the inci- 
dent to P. W. 3, the wife of his neigh- 
bour P. W. 2, when ‘all the accused 
came there and surrounded his house. 
They abused him for some time and 
pelted stones. Just then P.W. 2 also re- 
turned home, He pacified the accused 
and sent them away. A little later 
P.W. 1’s brothers, the deceased and 
P.W. 4, returned home. The -incident 
was narrated to the deceased and P.W. 
4. The three brothers decided to go to 
the Police Station to.lodge a complaint, 
They came out of the house, crossed 
the lane and reached the road. P.W. 1 
had a hockey stick with him at that 
time. As soon.as they reached the road 
they heard A-5 shouting ‘they are go- 
ing, stop them’. On hearing the shouts 
the rest of the accused came there. 
Accused 1 and 2 had a knife and a stick 
each with them, while the rest of the 
accused were either unarmed or had 
sticks with them. A-1 stabbed the de- 
ceased in . the abdomen with a 
knife while A-2 stabbed him on the 
hip with a knife. A-5 beat P.W. 1 on 
the head with a stick. P.W. 1 was. drag- 
ged into the lane by A-3, 4, 5 and 7 
and given a beating. A-4 beat him on 


the head with a stick while A-7 beat- 


him on the left shoulder. P.W, 4 was 
caught by A-3 and was beaten by A-1, 
A-4 and A-5. P.Ws. 2 and 3 intervened. 
The accused then left the scene and 
went away. P. W. 2 led the deceased 
towards his house and gave him water. 
He found that the intestines of the de- 
ceased had come out and blood was 
flowing. P.W. 4 took the deceased to 
the hospital in a Tonga. The deceased 
died in the hospital in the course of 
the night. Meanwhile P.W. 1 rushed to 
the Police Station and gave a report 
(Exhibit P-1) at 3.45 pm. In the re- 
port he mentioned A-1 to A-6. as the 
persons who surrounded and beat him. 
He mentioned A-1 as the person who 
stabbed the deceased. He did not men- 
tion A-2 as one of the persons who 
stabbed the deceased. After registering 
the First Information Report the Sta- 
tion House Officer, Mahakal, Ujjain 
proceeded with the investigation, The 
Medical Officer who first examined the 
deceased found two incised injuries, 


one on the left buttock and the other 
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` deceased. He pointed out that in 
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in the abdomen. The intestines and 
omentum had come out. The same Me- 
dical Officer also examined P.Ws. 1 and 
3 and found injuries on their persons. 
The autopsy of the deceased was con- 
Officer, Civil 
Hospital, Ujjain, M. P. He gave his 
opinion that the deceased died due to 
shock and haemorrhage due to multiple 
injuries to the intestines. In his opinion 
the abdominal injury was sufficient in 
the ordinary course of nature to cause 
death. 


3. The prosecution examined P.Ws. 1 
to 4 as direct witnesses to the occur- 
rence. P.W. 1 spoke to the details of 
the prosecution case. In his examina- 
tion-in-chiet he first stated that both 
A-1 and A-2 stabbed the deceased in 
the abdomen but immediately added 
that A-2 also had stabbed the deceased 
but he did not see whether it was in 
the abdomen or in the back. The part 
attributed by him to A-2 in the attack 
on the dec2ased, of course, was a dis- 
tinct improvement on the version given 
by him in the First Information Report 
where he had mentioned A-1 only as 
having stabbed the deceased: In his 
cross-examination he categorically stat- 
ed that it was incorrect to say that A-2 
had stabbed the deceased. He was ques- 
tioned whether he had not failed to 
state before the police that it was A£ 
that had stabbed the deceased. He as- 
serted that he had stated to the Police 
that it was A-1 that had stabbed the 
the 
statement attributed to him in the case 
diary, the name of A-1 was written 
first and then scratched out and the 
name of A-2 was written. 


A P.W. 2 stated in his examination- 
in-chief that ‘A-1 and A-2 dealt blows 
with knives on the stomach and on the 
hip of the deceased’. In. his cross-ex- 
amination he admitted that he did not 
get it reccrded in his statement before 
the. police that A~1 had stabbed the de- 
ceased. He attributed it to a slip of 
memory. He also admitted that when 
the deceas2d was stabbed, A-1 and A-2 
alone wer: near him while the rest of 
the accused were standing away at a 
distance o 10 to 12 steps from the de- 
ceased. He further added that the other 


accused had no hand in stabbing the 
deceased and had no intention of doing 
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so but they had come there with Al 
and A-2. 


5. P.W. 3 deposed that A-1 stabb2d 
the deceased on the hip and A-2 abo 
stabbed the deceased but she did not 
see where the blow fell. In cross-ex- 
amination she stated that she was not 
in her ‘proper senses’ when she was 
examined by the police and so she did 
not tell the police that A-1 had stabbed 
the deceased. She was unable to say 
whether A-2 stabbed the deceased in 
the abdomen though she was positive 
that A-2 stabbed the deceased. 


6. P.W. 4 deposed that A-1 stabbed 
the deceased in the abdomen while A-2 
stabbed him between the back .and the 
hip. In his cross-examination he fist 
admitted that he had not stated befoze 
the police that A-1 had stabbed the 
deceased but, later, said that he had 
said so but he did not know why it was 
not recorded. He denied that he hed 
stated before the police that A-2 hed 
stabbed the deceased in the abdomen 
but his earlier statement to that effext 
was shown to him and later proved ty 
the investigating officer. 


7. There were thus four versions ef 
the attack on the deceased. Accordirg 
to the version given in the First ir- 
formation Report A-1 stabbed the de- 
ceased in the abdomen and as a resu.t 
of the stab the intestines camé out. No 
part was attributed to A-2, According 
to the version given by P.Ws. 2, 3 and 
4 before the Police it was, A-2 and not 
A-1 that stabbed the deceased in tke 
abdomen. The statement of P.W. 1 be- 
fore the Police also showed that it wes 
A-2 that stabbed the deceased in (e 
abdomen but he offered the explanation 
which we have already mentioned. The 
version of P.Ws: 1, 2 and 4 in the% 
evidence in Court in chief examinatioa 
was that A-1 stabbed the deceased in 
the abdomen, while A-2 ` also gave a 
stab which according. to P.Ws, 2 and 4 
fell on the hip. The version of P.W. 3 
in Court, on the other hand, was that 
it.was A-1 that stabbed the deceased 
on the hip while A-2 gave the other 
stab which necessarily meant that A-2 
- Stabbed in the abdomen, 


8. In this state of evidence tha 


learned Sessions Judge was unable to 
find definitely whether it was A-1 . of 
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A-2 that was responsible for the fatal 
injury though he found that either both 
or one of them had stabbed the deceas- 
ed. He, however, found that A-1 and 
A-2 throughout acted in unison indicat- 
ing that -they shared the common in- 
tention of causing grievous hurt though 
not to cause death. The learned Ses- 
sions Judge, having regard to the vari- 
ous circumstances of the case, came to 
the conclusion that the common ob- 
ject of, De unlawful assembly was not 
to cause death but only to cause griev- 
ous hurt, He, therefore, convicted the 
appellants in the manner mentioned at 
the outset. The High Court took the 
view that the common object of the 
unlawful assembly was “to inflict in- 
juries resulting in the death of the 
deceased”. The High Court also found 
that it was A-1 that caused the fatal 
injury. In regard to the contradiction 
between the evidence in Court and the 
statement before the Police as to who 
was responsible for the fatal injury 
the High Court accepted the explana- 
tion of P.W. 1 but failed to notice that 
no explanation was forthcoming in the 
case of the other prosecution witnesses. 
In the result the High Court convicted 
and sentenced the appellants as afore- 
said. 


9. Shri B. P.' Singh, learned counsel 
for the appellants in a pointed and suc- 
cinct argument questioned the findings 
of the High Court on the two principal 
issues as to who was responsible for 
the fatal injury and what was the com- 
mon object of the unlawful assembly. 
He took us through the relevant por- 
tions of the evidence and the two judg- 
ments to substantiate his submissions 
on these two issues, 


10. The incident appears to be the 
consequence of some exchange of abuse 
between a few youngmen. The evi- 
dence shows that though two of the 
appellants were stated to be armed 
with knives, the others were either un- 
armed or had sticks with them. The 
evidence also shows that the principal 
target was P.W. 1 and not the deceas- 
ed, It is also seen from the evidence 
that when the deceased was alleged to 
be stabbed by A-1 and A-2, the other 
accused were at some distance. In fact 
P.W. 2 even stated in his evidence that 
the rest of the accused not only did not 
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have any hand in the stabbing of the 
deceased. but. did not even share the in- 
tention. to stab him. P.W. 2. a direct 
witness who saw the occurrence from 
start to finish and who actually inter- 
vened. in the course of. the assault was 
certainly in a position to tell the Court 
what he thought of the conduct of the 
accused. Im the circumstances we do 
not think that the view taken by the 
learned Sessions Judge that the com- 
mon object of the unlawful assembly 
could at the worst have been to cause 
a grievous hurt was. unreasonable. 
Nor are we in a position to say that 
the view of the learned Sessions Judge 
on the question as to whether A-1 of 
A-2 was responsible for the fatal in- 
jury was unreasonable. We have al- 
ready mentioned that there were at 
least four versions as: to the stabbing 
of the deceased. Though P.W. 1 at- 
tempted some explanation of the con- 
tradiction between his evidence before 
the Court and statement to the police, 
no: explanation. at alk was forthcoming 
from the other witnesses. regarding 
similar contradiction. While we are not 
in a position to givé a definite finding 
as to whether A-t or A-2 was respon- 
sible for the fatal injury, we do agree. 
with the learned Sessions: Judge that 
A-1 and A-2 acted in unison and shar- 
ed the common intention of causing 
grievous hurt to the deceased. Having 
regard to: the trivial nature of the ori- 
gin of the dispute and having regard 
to. the circumstance that P.W. 1 and 
not the deceased was the target of the 
attack, we de not think that we will be 
justified in holding that A-1 and A-2 
shared the common intention of causing 
the death of the deceased. We, there- 
fore, set aside the judgment of the 
High Court except to the extent indi- 
cated hereafter. A-1 and A-2 are con- 
victed: under Section 326 read with Sec- 
tion 34 while A-3, A-4 and A-5 are 
convicted under Section 326 read with 
Section 149, for the injuries caused. to 
the deceased. A-1 and A-2 are also 
convicted: under Section 148 and A-3, 
A-4 and A-5 under Section 147 Indian 
Penal Code. The convictions for the 
injuries caused to the prosecution wit- 
nesses are maintained. In regard to the 
sentences to be imposed Shri B. P. Singh 
brought to our notice that A-} and A-Z 
have already served a term of about 
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six years in prison and that the rest 
of the accused have also served a term 
of a few weeks, We think that the ends 
of justice will be met if the sentence 
imposed on A-1 and A-2 for the offence 
under Section 326 read with Section 34 
is reduced to the period already under- 
gone by them. In regard to the other 
offences their sentences are maintained 
but the sentences will run concurrent- 
ly with the sentence imposed: under 
Section 326 read with Section 34. The 
sentences imposed on A-3, A-4 and A-5 
for the several offences for which they 
have been convicted are reduced to 
the period of imprisonment already suf-, 
fered by them. The appeal is allowed 
as indicated above. The bail bonds will 
be cancelled, 


Order accordingly. 
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(From: Gujarat) 


R. S. SARKARIA, P N. SHINGHAL 
AND O. CHINNAPPA REDDY, JJ. 


Criminal Appeal No. 88 of 1973, D/- 
31-7-1979. 


Kanbj Purshottam Ladha, Appellant 
v. State of Gujarat. Respondent. 


Criminal P, C. (1974), S. 386 —— Ap- 
peal from acquittal — Interference by 
High Court — Propriety. Gujarat High 
Court decision, Reversed, 


Where the Sessions Judge acquitted 
the accused by taking a particular view 
of the prosecution version and that 
view could not be said to be unreason- 
able, the Eigh Court should not have 
reversed the order of acquittal in ap- 
peal because another view was also pos- 
sible. Gujarat High Court decision, Re~ 
versed, ° - (Para A 


CHINNAPPA REDDY, J.:— The sole 
appellant was acquitted of the charge of 


‘murder by the learned Sessions Judge 


the 
High 


of Jamnager, but, on appeal by 
State, he was convicted by the 


Court under Section 302 Indian Penal . 


Code and sentenced to suffer imprison- 
ment for life. He has preferred this 


HW/HW/E129/79/SNV. 


ei 


1979 


appeal under the Supreme Court (Ha- 
largement of Criminal Appellate Jur- 
diction) Act. The case of the proseci- 
tion was that there was enmity bz- 
tween the family of the accused and 
the family of the deceased Laljibhai 
for various reasons. One of the reasons 
was that Laljibhai was alleged to hawe 
committed the murder of Hirji the bro- 
ther of the accused. In fact on account 
of the disputes in the village, Laljibhai 
had moved to Jamnagar. About two 
days prior to the occurrence he hed 
come to the village from Jamnagar fər 
agricultural operations. On 9th June. 
1970, at about 11 am. he along with 
labourers, P.Ws. 3, 4 and 32 went <a 
his field from the village. At about 3.30 
or 4 p.m. they started to return to the 
village from the field. The deceased 
and P.W. 3 were in the first cart which 
was being driven by DW 3. P.W. 22 
was in the next cart and P.W. 4 was 
in the last cart. They had to pass in 
front of the field of the accused. When 
the first cart came opposite to the fieid 
of the accused, the accused who was 
standing at the gate jumped into tke 
first cart from behind and stabbed 
Laljibhai repeatedly. The oxen were 
startled and started bolting. The accus- 
ed got down from the cart and ran t2- 
wards his field. P.W. 3 tried to contral 
the oxen and ultimately took the cat 
to the village gate. At the village ga-a 
he met Popatbhai and informed him 
that the accused had stabbed Laljibhei. 
Meanwhile Tulsidas, (P.W. 12), brother 
of the deceased, came there and P.W. 3 
told him about the occurrence. P.W. 12 
and his son Narottam (P.W. 16) arrang- 
ed to take the injured to the hospital 
at Jamnagar in a bus. Curiously enough 
DW 16, obtained a certificate from tke 
Talati of the Village Panchayat that 
Laljibhai was injured in an accident 
and that it was necessary to take him 
immediately to Jamnagar for treatment. 
P.W. 16 explained that the conductcr 
of the Bus would not otherwise agree 
to take the injured to the hospital et 
Jamnagar. By the time the bus reach- 
ed Jamnagar Laljibhai expired. P.W. 12 
gave a report to P.W. 18, Deputy Pc- 


lice Head Constable who was on duty 
at the Irwin Hospital, Jamnagar, et 
about 8-30 pm. This report again 
makes interesting reading. P.W. 12 stat- 
ed in the report that P.W. 3 informed 
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him that when the cart came opposite 
to the field of the accused, the accused 
and his brother Natha came from be- 
hind. got into the cart and both of 
them stabbed Laljibhai with knives. 
P.W. 12 also mentioned in the report 
that P.W. 3 further informed him that 
P.W. 16 had also come there at the 
time of the incident. The complaint of 
DW 12 was registered and the Police 
proceeded: with the investigation. In 
the course of the investigation it trans~ 
pired that Natha the brother of the 
accused was not present that day in 
the village and, therefore, he was drop- 


ped. P.W. 21 the Investigating Officer 


expressly stated so in his cross-exami- 
nation. P.W. 12 the brother of the de- 
ceased also admitted that after coming 
to know that the brother of the accus- 
ed was not in the village they gave 
the name of the accused only. 


2. It is thus seen that at the earliest 
opportunity, when the First Informa- 
tion Report was given, it was attempt- 
ed to implicate both the brothers, 
namely the accused and Natha and to 
attribute identical act to each one of 
them, and that Natha’s name was sub- 
sequently omitted only because the in- 
vestigation revealed that he was not in 
the village that day. Having regard to 
the circumstance that the case arose 
out of deep seated enmity and there 
was a definite attempt at false impli- 
cation at the very beginning, the learn- 
ed Sessions Judge thought it unsafe to 
place any reliance on the evidence of 
the prosecution witnesses. In fact be- 
fore the learned Sessions Judge the 
Public Prosecutor conceded that P.W. 4 
was not a witness on whom any reli- 
ance could be placed. P.W. 32 was not 
examined at the trial but was later 
examined during the pendency of the 
appeal, because of an order made by 
the High Court. P.W. 32 did not sup- 
port the prosecution case at all. Be- 
fore the Sessions Judge the Public Pro- 
secutor relied solely on the evidence 
of P.W. 3. As already mentioned, the 
learned Sessions Judge thought that it 
was unsafe to act upon the prosecution 
evidence, The learned Sessions Judge 
further noticed the complication intro- 
duced by P.W. 16 the nephew of the 
deceased who obtained a certificate 
from the Talati that the deceased was 
injured in an accident. The learned 
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Sessions Judge, therefore, 
accused, 


3. The High Court took the view 
. that the evidence of P.Ws. 3 and A 
could be accepted notwithstanding the 
circumstance that not only the accused 
but his brother had also been implicat- 
ed in the First Information Report and 
attributed the same acts. The High 
Court took the view that the injuries 
found on the person of the deceased 
lent assurance to the evidence of P.Ws. 
3 and 4 and that their evidence was 
also corroborated by the evidence of 
-P.W. 11 who stated that he heard P.W. 
3 declaring in the village that it 
_ the accused that had killed Laljibhai. 


acquitted the 


4. We have been taken through the 
evidence of P.Ws. 3, 4, 11, 12, 16, 18 and 
32. We are unable to say. that the 
‘learned Sessions Judge had taken an 
unreasonable view-of the evidence. The 
outstanding fact was that the prosecu- 
tion case began with a report in whick 
one out of the two persons named as 
the assailants was admittedly falsely 
implicated. If in the face of that re- 


port the learned Sessions Judge felt 
himself unable to accept the present 
version of the prosecution we cannot 


say that he took an unreasonable view 
warranting interference by the High 
Court in an appeal against an order 
of acquittal. The High Court should not 
have reversed the order of  acquitta! 


merely because another view of the 
evidence was. possible. We, therefore, 
allow the appeal, set aside the judg- 


ment of the High Court and restore 
that of the trial Court, d 


. Appeal allowed. 





AIR 1979 SUPREME COURT 1760 


S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 


“Criminal Appeal No. 19 of 1973, D/- 


26-4-1979. 


Har Gobind and others, Appellants 
v. The State of Haryana, Respondent. 


Criminal P. C. (1898), S. 476 — Pro- 
secution for offence referred to in Sec- 
tion 195 (e) — Finding regarding exact 
Ee 


HW/HW/C747/79/VBB 


was. 


ALR. 
offence committed, is required — Ab- 


sence of finding — Order filing com- 
plaint cannot be supported in law, 


Under the provisions of S. 476 it was 
incumbent on the Court filing the com- 
plaint regarding offence referred to, in 
S. 195 (c) to record a clear finding re- 
garding the exact offence which was 
committed by the party to the pro- 
ceeding. In the absence of such a find- 


ing the order filing the complaint can~« 
not be supported in- law. (Para 1) 
FAZAL ALI, J.-— This appeal must 


succeed on a short point. By the order 
impugned the Addi. District Judge fil- 
ed a complaint ` under Ss, 467/109 
against the two appellants, It appears 
that in a suit filed by the plaintiff bas- 
ing his claim on a will executed by 
the testator the appellants are alleged 
to have been attesting witnesses and 
taken part in the execution of the will. ` 
The trial Court of the Sub-Judge as 

also the Addl. District Judge in appeal 
held that the will was not genuine and 
was a forged document, In fact, after 
going through the findings of the judg- 
ments in the suit it would appear that 
all. that the Courts really found was 
that the will was executed under sus< 
picious circumstances and not that it 
was a downright forgery. Even so after 
issuing notice to the appellants the 
Court of the Addl, District Judge which 
filed the complaint has not at all given 
any finding as to the part played by 
the appellants in the execution of the 
will. Nor has he clarified as to how the 
appellants could be prosecuted under 
Sections 467/109. Under the provisions 
of Section 476 Cr. P. C. it was incum- 
bent op the Court filing the complaint 
to record a clear finding regarding the 
exact offence which was committed by 
the appellants. No such finding has 
been recorded by the District Judge. 


` În absence of such a finding the order 


filing the complaint cannot be support- 
ed in law. For these reasons the ap- 
peal is allowed and the order of the 
Addl, District Judge is set aside and the 
complaint filed by the District Judge 
is hereby quashed. 


Appeal allowed. 
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(From: Kerala) 

S MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Criminal Appeals Nos. 139, 140; 152 

and 158 of 1974, D/- 30-3-1979. 


Chonampara: Chellappan, Appellant v. 
State of Kerala, Respondent. 


Philip M. Prasad, Appellant v, State. 


of Kerala, Respondent. 


K. P. Narayana and others,. Appel- 
lants v. State of Kerala, Respondent 


Kannakaprambil Kesvan and others, 
Appellants v, State of Kerala, Respon- 
dent. ~ 

(A) Evidence Act (1872), 
Accomplice — Evidence of — 
tion — Necessity. 


The law is well settled that the Court 
looks with some amount of  suspic.on 
on the evidence of an accomplice ‘wit- 
ness which is a tainted evidence _ nd 
. even Section 133 of the Evidence act 
clearly provides that the evidence of an 
accomplice witness should not be ac- 
cepted unless corroborated, At the same 
time, it must be remembered that cor- 
roboration must be in respect to mae: 
rial particulars and not with respect to 
each and every item however minor or 
insignificant it may be. Actually. the <e- 
quirement of corroboration is a rule of 
prudence which the courts have follow- 
ed for satisfying the test of the reliasi- 
lity of an approver and has now been 
crystallized into a rule of ‘law. It is 
equally well settled that one  tain-ed 
evidence cannot corroborate another 
tainted evidence because if this is al- 
lowed to be done then the very nec2s- 
sity of corrobration is frustrated. (Case 
law discussed), (Para 4) 


(B) Penal Code (1860), Ss. 149 and 455 
— Accused variously armed 
police wireless station after breakmg 
open doors and windows and assaulting 
inmates — Individual act of unknown 


S. 133 — 
Corrobo=a- 


person — Held all the accused perscns . 


must be deemed to have shared com- 
mon object of committing lurking house 
trespass and could be convicted under 
S. 149/455. , (Para 14) 
Cases Referred: Chronological 
(1970) 1 SCR 130: AIR 1970 SC 45: 

1970 Cri LJ 9 l 3A 


HW/HW/C172/79/MVI 
1979 S. C./111 XT G—t 


- C. Chellappan v. State of.Kerala (Fazal Ali Ai. 


entermg ` 


Patas 


.{Prs, 1-3] 
(1969) 3 SCR 236: AIR 1969. SC 961: 


- 1969 Cri LJ 1435. - CA 


(1916) 2 KB 658: 115 LT 453, King Ve 
- Baskerville . 6 


FAZAL ALI, J:— ïn these DEEN 


the’ appellants have been convicted 


under various sections of the Indian 
Penal Code as fully indicated in the 
judgment of the High Court, The main 
charges against the accused related to a 
conspiracy said to have been hatched 
at Calicut and Tellicherry in pursuance 
of which a number of illegal acts like 
raiding police station, committing da- 
coities had been committed. 

2. The prosecution case in its essen- 
tial details has been elaborately indi- 
cated in the judgment of the High 
Court and it is not necessary for us to 
repeat the same all over again. There 
were a very large number of accused, 
some of whom were ,convicted and 
there was another category of accused 
who were aequitted by the Sessions 
Judge and on appeal by the State con- 
victed by the High Court, Apart from 
other prosecution witnesses, the prose- 


. cution relied on the testimony of ac- 


complice witnesses P.Ws. 119, 126 and 
165 as also P. Ws. 76 and 85 who were 
also more or less in the nature of ac- 
complice witnesses. ` 


3. Broadly speaking, the prosecution 
case was that the accused were mem- 
bers of the Communist Party Marxist 
which believed in the ideology of cap- 
turing power by force and by bringing 
about an armed revolution and in pur- 
Suance of this conspiracy the appellants 
attacked various police stations and 
committed dacoities in order to seize 
arms, weapons and explosives so that 
they may be able to achieve their ob- 
jective. According to the prosecution, 
there were several limbs of the main 
conspiracy one of which was held at 
Calicut -on the night of 30th October, 
1968 and the other at Tutorial College 
at Tellicherry in the. house of accused 
No. 2 who was the proprietor of the 
College. At these two places it was de- 
cided to raid the police stations and 
commit various illegal acts: Thus, a 
close analysis of the case reveals . the 
following incidents which form the 
basis of the charges against the accus- 
ed: 


1, Conspiracy in the house of’accus- 


ed Mo, 1 at Calicut on 30-10-1968; -> 
ry 
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2. Conspiracy in the Tutorial College 


at Tellicherry owned by accused No, 2 
on 17-11-1968; 


3. Attack on Tellicherry Police Sta- 
tion between 3 to 3-30 am. on 22-11- 
1968; 


4, Attack on Pulpally wireless sta- 
tion at about 3-30 am on 24-11-1968; 


-§. Dacoity in the house of P.W. 106 
at Chekati; 

6. Dacoity in the shop of P.W. 116 on 
24-11-1968. 


7. Dacoity in the house of P.W. 117 
on 24-11-1968. 


4. After having heard counsel for 
the parties and having gone through the 
entire record of the case we feel, that 
the prosecution has not been able to 
lead satisfactory evidence to prove 
that a conspiracy was hatched either at 
Calicut or at Tellicherry as alleged, 
Furthermore, as regards the dacoities 
committed in various places there is no 
legal evidence to prove the. identifica- 
tion of the accused as participants in 
any of those dacoities..There is, how- 
ever, clear evidence to prove the parti- 
cipation of some of the accused with 
respect to the attack on Pulpally. wire- 
less station where some police officers 
were injured and one of them was kill- 
ed. So far as the attack on Tellicherry 


Police Station is concerned, there. is no . 


reliable evidence to. prove that the ap- 
pellants concerned had participated in 
the occurrence which . took place at 
Tellicherry. We may also note that al- 
though some of those incidents have 


undoubtedly been proved by the ac- 
complice witnesses, namely, P.Ws. 119, 
124 and 165 as, also P.Ws..76 and. 85 


yet we do not find any material on the 
record which may furnish a sufficient 
corroboration of their evidence. The 
law is- well settled that the Court 
looks with some amount. of suspicion 
on the evidence of an accomplice wit- 
‘(ness which is a tainted evidence and 
even Section 133 of the Evidence Act 
clearly provides that the evidence of 
an . accomplice witness should not be 
accepted unless corroborated. At the 
same time, it must be remembered that 
corroboration must be in respect to 
material particulars and not with re: 
spect to each and every item however 
minor or insignificant it may be Actu- 
ally the requirement of _ corroboration 
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is a rule of prudence which the courts 
have followed for satisfying the test of 
the reliability of an approver ` and has 
now been crystallized into a rule of 
law. It is equally well settled that one 
tainted evidence cannot corroborate an- 
other tainted evidence because if this 
is allowed to be done then the very 
necessity of corroboration is frustrated. 


a. In the case of Piara Singh v. 
State of Punjab, (1969) 3 SCR 236 this 
Court observed as follows:— 

“An accomplice is undoubtedly a 
competent witness under the Indian 
Evidence Act. There can be, however, 
no doubt that the very fact that he has 
participated in the commission of the 
offence introduces a serious taint in his 
evidence and Courts are naturally re- 
luctant to act on such tainted evidence 
unless it is corroborated in material 
particulars by ` other tre evi- 
dence.” 


“It is well settled- that the apprecia- 
tion of approver’s evidence has to 
satisfy a double test. His evidence must 
Show that he is reliable witness and 
that is a test which is common to all 
the witnesses, If this test is satisfied 
the second test which still remains to 
be applied is that the approvers  evi- 
dence must receive ` sufficient corrobora- 
tion.” 


5-A. This view was reiterated by 
this Court in the case of Mohd, Hussain 
Umer Kochra v. K. S. Dalipsingbji, 
(1970) 1 SCR 130 where Bachawat, J. 
speaking for the Court observed as fot 
lows:— 

“The combined effect of Ss. 133 and 

114 [lustration (b) is that though a 
conviction based upon accomplice evi- 
dence is legal the Court will not accept 
such evidence. unless it is corroborated 
in material particulars. The corrobora- 
tion must connect the accused with the 
crime. It may be. direct or circumstan- 
tial. It is not necessary that the corro- 
boration should confirm all the circum- 
stances of the crime. It is sufficient if 
the corroboration is in material parti- 
culars. The corroboration must be from 
an independent source, One accomplice 
cannot corroborate another”. 
RB Similar view was expressed by 
the Court of Appeal in the case of The 
King v. Baskerville, (1916) 2 KB 658 
where the Eee observations wers 
mache: | 
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“We hold that evidence in corroto- 
ration. must. be . independent testimony 
which affects the accused by connect- 
ing or tending to connect him with 
the crime, In other words, it must- be 
evidence which implicates him, that is, 
which confirms in some material par- 
ticular not only the evidence that the 
crime has been committed, but also 
that the prisoner committed. it........... 
The corroboration need not be direct 
evidence that the accused ‘committed 


the crime; it is sufficient if it is mere- . 


ly circumstantial. evidence of his . can- 
nection with the crime”. ` l 
Baskerville’s case (supra) referred ` to 
above has been followed by this Court 
in a -number of cases. 


7. Having regard to the decisions refer 
red to above some of which have bean 
relied upon by the ‘High Court; we have 
excluded the evidence of the accom- 
plice witnesses from consideration per- 
ticularly where we find that the eri- 
dence of the witnesses examined in 
order to corroborate the -evidence of 
the accomplice was not satisfactory or 
did not inspire confidence. .We have, 
however, called into aid, the evidence of 
the accomplices, where there is inde- 
pendent evidence corroborating the ver- 
sion given. by the accomplice witness. 


Conspiracy alleged to have been hatca- 
ed at Calicut. 

_ 8. "We would now- proceed to tae 
first plank of the case of the prosecu- 
tion, namely, the hatching of the con- 
spiracy at Calicut and Tellicherry. Go 
far as the. hatching of the conspiracy 
at Calicut apart from the evidence bf 
the accomplice witnesses the only. othar 
evidence which was led by the -pros2- 
cution to corroborate the evidence f 
the aforesaid witnesses is that of P.W, 
21, ‘This witness was himself declared 
hostile by the prosecution as he made 
some statements which were not pala- 
‘table to the prosecution. Even so, we 
have carefully perused his evidence 
and we are not satisfied that his evi- 
dence in any way proves the case of 
conspiracy being hatched by the accus- 
ed persons at Calicut: According to the 
evidence of this witness, on 30th Octe- 
ber, 1968 at about 9-30 P.M. there wes 
a meeting in the: upstairs in the first 
storey: of the building which lasted til 
4-30 in the morning. This witness. does 
not claim to be present either -in tke 


` recorded on 


cution case is that 


ei 
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room where the meeting took place or . 
any place nearby. De was in the ground 
floor and. over-heard ` the discussion 
from down stairs. The witness clearly 
admits that he had not seen the per- 
sons who had come there on that date. 
‘In view of this admission, it is mani- 
fest that he would not be in a position 
to identify any person much less the 
accused who is said to have participat- 
ed in the’ meeting. The witness, how- 
ever, merely draws from his imagina- 
tion in order to prove the presence of 
accused Nos, 1, 3, 7, 71, 10 and 90. He, 
however, makes it clear that he thought 
that these persons were present. The 
actual words. used by him are. these:— 


“I, think that Narayan, Mandakini, 
Ajita, Balaraman, Balkrishnan, T. V. 
Appu were present at the meeting,” 

The witness, however, went on to state 
that he did not hear how the weapons 
of thoughts should be' propagated among 
the people and on this he was declared 
hostile. Thus, taking the evidence of 


this witness ex facie it does not prove 


anything nor does it show that any of 
the appellants ‘.concerned participated 
in that meeting. No conviction can be 
what the witness may 
have thought which is more or less a 
matter of pure speculation. Jf the evi- 
dence .of this witness -is ruled out then 
there remains no material which may 
go to corroborate the evidence of the 
accomplice witnesses on this point. For 
these reasons, therefore, we are clearly 
of the opinion that the prosecution case 
of conspiracy being hatched at the 


' house of A-1 at Calicut on 30th Octo- 


ber, 1968 has not been EE by the 


prosecution, 


Conspiracy alleged. to have been hatch- 
ed at Tutorial College- owned by 
A, 2 at Tellicherry 7, 


Regarding . this matter the proses 
a meeting was orga- 
nised by Accused No. 2 who was the 
proprietor of Tutorial College at Telli- 
cherry in the: College on 17-11-1968. 
Apart from the accomplice witnesses, 
the .only witness examined by the pro- 
secution to prove the holding of the 
meeting and the hatching of the con- 
spiracy is P.W, 23. The witness states - 
that be -reached the College at about 
6.00 pm. and saw A LA 2,-A. 8, A.10, . 
A. 5, A, Li and A 91 but as Master 


9. 
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A, 2. did not show friendship, he 
thought he would not disturb the meet- 
ing and so. he left tbe place. He, 
therefore, got down and waited at the 
varandah for some time and thereafter 
moved beneath the staircase for smok- 


ing a beedi, At that time the meeting: 


was going on and the witness could 
hear the noise, From the talks which 
he over-heard he could guess that there 
was some discussion about the organis- 
ing of an armed revolution and some: 
body was addressing that an attack has 
to be made on Tellicherry and Pul- 
pally Police Stations. The witness fur- 
ther states that it was A. 1 and A 2 
who had addressed the meeting, and 
he had heard all of , them expressing 
their view agreeing with the proposal 
placed by A 1 and A 2. We find it 
very difficult to believe that the wit- 
ness would over-hear so many things 
from such a great distance, that is to 
say, while remaining beneath the stair- 
case and would be able to give such 
graphic details of the discussions that 
took place in the meeting without at 
all béing able to see who were the 
participants of the meeting and what 
they were doing. The witness tacitly 
admits that when he enquired as to 
what was happening, he was told that 
there was some strike in the Ganesh 
Beedi Company and this matter was 
being discussed. It appears . from his 
evidence that before the police he had 
given a different version: There he had 
said that he was present in the hall 
and that the meeting (took) place to his 
hearing and in his presence, The wit- 
ness has tried to resile from his previ- 
ous statement and the reason ‘is not 
far to seek, In the first place, the wit- 
ness himself admitted that the Master 
was not friendly to him. Indeed, if this 
was so, then the leader of the party, 
viz, A. 2 would not allow an unfriend- 
ly person to be present in the hall 
where the meeting was convéned and 
the discussions were held. He would 
immediately take the precaution of 
sending him out. Realising the inherent 
improbability of this story, the prose- 
cution made the witness to give a dif- 
ferent version when he came to depose 
in the Court, viz, that he was not in 
‘the hall but had heard the entire story 
from beneath the staircase where he 
was lighting a beedi. In these circum- 


If the evidence of this witness is 


T A. I. ` R. 


stances, therefore, the evidence of this 
witness does not impress- us and. does 
not appear to be worthy of credence. 
re- 
jected, then, apart from the evidence 
of the accomplice: witnesses nothing 
remains.. In those circumstances, there- 
fore, we hold that the meeting at the 
Tutorial College regarding the conspir- 
acy as alleged has not been proved by 
the prosecution by cogent and reliable 
evidence, This disposeśs of the prosecu- 
tion case regarding the conspiracy in 
which the appellants had participated. 


Attack on Tellicherry Police Station 


16. We then come to the third item, 
namely, attack on Tellicherry ` police 
station on 22-11-1968. According to the 
prosecution, a number of persons vari- 
ously armed with spears, sharp cutting 
weapons, fire~arms and explosives raid- 
ed the Tellicherry Police Station and 
the raid lasted for a short period of 4-5 
minutes and the mob of the appellants 
ran away when they were chased by 
the police party. The BIR. of the raid 
at the Tellicherry Police Station is 
Ex. P-93. Exhibit P-93 was lodged by 
P.W. 63 K. P. Itten. After giving a 
narrative of the raid, the informant 
mentions the following facts regarding 
the identity of the culprits:— 


mt made arrangements to send infor- 
mation to Cannanore through a special 
messenger, Exh. 93 (b) myself and some 
of the men could identify some of the 
members of the mob, but, none knew 
their names, The two arrested accused 


are being searched and locked up.” 

The statement of the informant clearly 
discloses two things: In the first place, 
it is clearly stated that the witness as 
also some of his men could identify 
some of the members of the mob only 
by face and secondly that none knew 
their names. This recital stands falsi- 
fied by the evidence of P.Ws. 63 and 
§4inthe Court. The F.LR. also mentions 
that the two arrested accused, namely, 
A. 42 and A. 43 had been caught at 
the spot. In his. evidence P.W. 63 iden- 
tifies A. 58, A. 15 and: one Devassy. 
Indeed, if this witness had known these 
persons by name then there was no 
reason why he should not have men- 
tioned their names in the F.I.R: lodged 
by him immediately after the occur- 
rence, Again, if the witness whom he 


- their 
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identifies in. the Court as - indica-ed 
above was not known to him from þe- 


fore, then his identification of the ac- 


cused for the first time in Court with- 
put any T.I. parade is absolutely value- 
Jess. Finally, as regards A. 42 and 
A. 43 the persons who have bæn 
caught at the spot, the evidence of tais 
witness does not appear to be very re- 
liable. The witness says that after ‘fhe 
raid people ran. away  helter-skel-er 
and some one among them staggered 
and fell down when they reached near 
Vimal Store and this man was A. 42. 
The evidence further states that these 
two accused who were armed had 
thrown away their arms but no arms 
were seized. It would appear from the 
evidence of this witness that the reid 
at the police station must have created 
a great sensation as a result of which 
a numberof people gathered and ran 
helter-skelter pursued by the polize. 
The possibility, ` therefore, that A. 42 
and A. 43 may have been the specta- 
tors rather than the raiders cannot 3€ 
safely excluded. Indeed, if these accts- 
ed were armed and they had thrown 
weapons, - the weapons should 
have been seized by the police and pro- 
duced in Court to corroborate the evi- 
dence of this witness. Thus, having r2- 
gard to the facts mentioned by tris 
witness in’ the PIR we are not ma 
position to place any reliance on the 
evidence of this witness regarding tke 
identity of the concerned appellants. 


11. Similarly, the other witness who 
proved: the participation of some əf 
the appellants in the raid is P. W. &. 
This witness states -that the other 
policemen did not tell the: names of the 


persons identified by them. He further ` 


states that when P. W. 63 came to tke 
spot he was informed that two. persons 
were identified. The witness further 
states that he also. told the names ef 
the persons whom he had identified. Th-s 
part of the statement is absolutely false 
because no names are mentioned in the 
PIR lodged by the Sub-Inspectecr 
P. W. 63. On the other hand, there 
is a clear statement that some of Irs 
people had identified the accused onbe 
by face which rules out the possibility 
of any witness having identified the 
participants by name. For these reasors 
therefore we are unable to accept the 
evidence of this witness, 


12. Apart from these two witnesses, 
there is no other evidence to prove the 
participation of. the accused in . this 
occurrence, The evidence of the ac- 
complice witnesses not: being corro- 
borated cannot be called into aid for 
the purpose of convicting the appellants 
concerned., , 


Attack on Pulpally Wireless Station 
on 14-11-1968 


13. According to the prosecution, 
some of the accused. had a clear object 
te raid the Pulpally Police Station but 
instead of doing that they entered the 
Pulpally Wireless Station, raided the 
same and assaulted some of the police 
personnel and killed one of them, 
namely, Havildar- Kunhikrishnan Nair. 
So far as this incident is concerned, in 
our opinion, the prosecution stands on 
much sounder grounds. The F.I.R. with 
respect to this incident was lodged on 
24-11-1968 at about 7.00 am. Accord- 
ing to the prosecution, a mob entered 
the police station, broke. open the door 
with spear and. the window shutters 
ard killed Havildar K. Nair. They 
also assaulted Constable P. W. 94 and 
the Sub-Inspector Sankunny Menon 
as also one Constable Muralidharan. It 
is true that the accused are not named 
in the FIR. but there is. plenty of 
evidence to prove the participation of 
some of the accused. We may note 
one thing at this stage that although 
three names had been mentioned and 
were called out by the accused them- 
selves namely. Gopala, Panicker and 
Vijaya, the name of A-14 is completely 
conspicuous by its absence from the 
F. LR. The evidence to prove the parti- 
cipation of the accused concerned con- 
sists of the evidence of P. W. 92, 
P. W. 94 and Ex. P-107 statement of 
Sankunny Menon recorded by the com- 
mitting court which has been, tendered 
under Section 33 of the Evidence Act 
and treated as substantive evidence. 
P. W. 92 states in his evidence that 
he identified A.145 and A.146 and he 
also saw Sankaran Nambiar A.14 stand- 
ing on his right side holding a rifle. 
So far as A.14 is concerned the witness 
states that he did not remember to 
have taken the name of this accused 
in his earlier statement before’ the 
police. Moreover, "P AW 92 in his state- | 
ment before. the: Sub-Inspector, Medi- 
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cal College on 24-11-1968 did not name 
A.14 as one of the persons who had 
participated in the attack at the Pul- 
pally Wireless Station. In view of 
this significant and material omission 
we are not in a position to place any 
reliance on the evidence of this witness 
so far as the participation of A.14 is 
concerned. As regards P. W. 94 he also 
stated that he identified only A.7 among 
the persons who had entered the police 
station and he could not identify the 
others. l | 


14. This takes us to the statement 
of Sub-Inspector Sankunny Menon 
Ex. P-107. This witness was injured 
in the raid and is a very competent 
witness to identify his assailants. Ac- 
cording to the evidence of this witness 
which has.been believed by the courts 
below A.5, A.16, A.7, A.128, A.147, A.146 
A.145 and A.135 were the persons who 
had participated in the occurrence atthe 
police station. The names of these ac- 
cused persons are to be found in the 
evidence of the accomplice witness also 
and, therefore, the evidence. of the 
accomplice witness is substantially cor- 
roborated by the evidence of Sankunny 
Menon. We have gone through his 
whole evidence and we see no reason 
to distrust his evidence. He was an in- 
jured witness and had every oppor- 
tunity to see and identify the = accused 


persons. Learned Counsel for the ap- 
pellants, however, submitted that Ac- 
cused Nos. 145, 146 and 147 were 


carrying on agitation against the local 
police and that is why they have. been 
falsely implicated in this case. We are, 
however, unable to conclude that mere: 
ly because there was some agitation 
carried on by these accused against 
the police in general that would com- 
pel Sankunny Menon to falsely im- 
plicate his assailants. The evidence, 
therefore, establishes the participation 
of A.5, A.T, A.16, A128, A.135, A.145, 
A. 146 and ALAN. The other question 
that remains is as to what is the 
exact offence that was committed 
by these appellants. There can be ne 
doubt that the appellants mentioned 
above were variously armed with 
dangerous weapons and had committed 
lurking house trespass by entering the 
wireless station after breaking open the 
doors and windows and assaulted the 


witness ‘Sankunny Menon. In these 


A. LR. 


circumstances, all the appellants must 
be deemed to have shared the common 
object of committing lurking house 
trespass punishable under Section 455 
of the Indian Penal Code as the assault 
on Narayanan and Constable P. W. 92 
was an individual act of an unknown 
person, and the appellants cannot be 
responsible for the same. We would, 
therefore, alter the conviction of the 
appellants mentioned above to one 
under Section 149/455 Indian Penal 
Code and sentence all of them to 7 
years’ rigorous imprisonment. 


Dacoity in the house of P. W. 106. 

15.: The FIR. of this occurrence is 
Ex. P-132 dated 24-11-1968. According 
to the FIR the accused persons en- 
tered the house of the complainant and 


committed dacoity in the course of 
which they removed sovereign - gold 
ornaments, cash, paddy, rice  toches, 


crow bar, pen knife ete. in all worth 
Rs. 7000/-. Two. accused are mentioned 
in this FIR namely, Kissan Thomman 
(who is since dead) and Barber Raman- 
kutty, A5 P. W. 106 is the only wit- 
ness who identifies AA It appears 
from his evidence that a number of 
dacoits entered his house, terrorised 
him and looted away properties. A.5 
does not appear to have been identified 
by any other witness and we find it 


‘unsafe to rely on the single identifica- 


tion of this witness made under seri- 
ous strain and stress as deposed by 
him. In these circumstances, therefore, 
there does not appear to be any legal 
evidence against A.5 so far as this 
occurrence is concerned, and, therefore, 
the accomplice evidence cannot be 
called into aid. 


Dacoity in the shop of P. W. 116. 


16. The PIR of this occurrence is 
Ex. P-134. According to the F.LR. 
lodged by P. W. 116 about 40 persons 
variously armed came to his shop and 
demanded a gun from him and after 
entering his shop took away articles 
worth Rs. 300/-. It is not at all men: 
tioned in the PIR whether any of the 
accused were identified either by name 
or by face, but P. W. 116 in his evi- 
dence in Court stated that he was able 
to identify Kissan Thomman (since 
dead), Muhammed A.19, Barber Raman- 
kutty A.16. He also identified A.5 and 
A.7 by face. It is obvious that if A.16 


ki 
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and A.19 had. participated in the occur- 
rence and. were known to. him, their 


names ‘must have been . mentian- 
ed in the F. L R. ‘As the nares 
were not at all indicated in the 


PIR the evidence of this witness can- 
not be ‘accepted. Similarly, as A.5 and 
A.7 were -persons who were not known 
to the witness from before and were 
identified in Court for the first time 


by face, the evidence of this witness 
in the absence of T. I. mo was 
valueless. Finally, in the F., LR lodged - 


by this witness, he has SE even men- 
tioned the fact that he had identifizd 
any of the dacoits by face. Thus, tne 
prosecution has miserably failed to 
prove the incident of dacoity-in te 
shop of P. W. 116 as alleged. 


Dacoity in the house of P. W. 117 


17. The F.LR. of this occurrence is 
Ex. P-133. It was alleged that tne 
dacoits entered the house, demand2d 
the key of the safe and after threa- 


tening the informant, they’ took the key — 


and removed Rs. 8000/- and 40 sover- 
eigns along with some copper vessels. 
In this F.LR. also it was not mention- 
ed that: any of the dacoits were identi- 
fied either by name or by face, In his 
evidence in Court P. W. 117-tried' "o 
Improve his version by identifying A.B, 
but as the name of A.16 was not men- 
tioned in the’ F.I.R. no reliance can be 
placed on the evidence of this witness. 
P. W. 18 was another witness who hed 
proved the dacoity but be ` does not 
identify any of the accused. This, 
there is absolutely no evidence to prove 


the dacoity said to. have been commiz~ 


ted by the Kg in the house of 
P. W. 117. 


18. Sonea therefore the posi- 
tion is that the prosecution has ` failed 
to prove- that there was any conspiracy 


as alleged either in Calicut or in Tell- 


cherry. It has also failed to prove tke 
participation of the. appellants in tke 
various occurrences referred to above. 
The only occurrence that has been prc- 
ved by the prosecution and that tao 
against accused Nos. 5, 7, 16, 128, 133, 
145, 146 and 147 is the case of raid et 
the Pulpally Wireless Station:for whica 
these accused persons are liable to co: 
viction under Section 149/455, L PC 
and are sentenced to 7 years’ rigorous 
imprisonment, The result is that all th 


` Sat Pai v State of Haryana. 


quitted | of all 
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appellants excepting accused Nos. ~ 5, 7, 
16, 128, 135, 145, 146. and 147 are ac- 
the charges framed 
against . ‘them and the appeals of these 
accused are accordingly | allowed. The 
appellants mentioned above are also 
acquitted of all other charges excepting 
the charge for. which . they. have been 
convicted,: under Section 149/455, Indian 
Penal Code. We have altered the con- 
victions of these appellants because the 
accused -were. charged with much more 
serious. offences like Sections 395, 302 
etc., even with respect to Pultpally 
Wireless Station: which have been al- 
tered to minor . offences under Section 
149/455, ‘Indian Penal Code under ‘which 
they are sentenced to 7 years’ rigorous 
imprisonment. Thus all the appeals are 
disposed of accordingly. — 

Order accordingly. 


AIR 1979 SUPREME COURT 1767 
(From: Punjab and Haryana) 
S. MURTAZA FAZAL ALI AND ` 
A. D. KOSHAL, JJ. 

Criminal Appeal No, 196 of 1972, D/- 
27-3-1979, 

Sat Pal, Appellant v. 
Haryana, Respondent, 

. (A) Essential Commodities Act (1955) 
S. 7 (1) (b) Proviso — Discretion, in 
suitable Cases, ‘not. to order confisca- 
tion — Illustrative case — Hired truck 
belonging to appellant, -eaught in at- 
tempt to: export prohibited cattle fodder 
— No indication, to show concurrence 
of the appellant — Order of confisca- 
tion of truck held ought not to have 
been passed. Judgment of Punj. and 
Har. High . Court, DN. 24-3-1972, Re- 
versed. ` 

There was a . notified Order passed by 
the Haryana Government, under which 
export of cattle fodder was prohibited 
from Haryana to - Delhi. The truck, 
worth one lac, belonging to the appel- 
lant, was. ordered to be confiscated be- 
cause an attempt was made to export 
75 maunds of cattle: fodder through it, 
in violation: of the notified Order. There 
was no evidence to indicate that the 
truck was hited with the knowledge 
or concurrence of the appellant. ‘The 
appellant was. not given an opportunity 
to show cause to the court the circum- 


State of 
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stances under which ‘the order of con- 
fiscation could be passed: 


Held that perusal of Section 7 (1) 
(b) and of the proviso clearly shows 
that the Court has undoubtedly a dis- 
cretion in suitable cases for not impos- 
ing the penalty of confiscation, In the 
instant case, the special circumstances 
clearly attracted the application of 
the proviso and the order of confisca- 
tion ought not to` have been passed by 


the Magistrate. Judgment of Punjab 
and Haryana High Court, D/- 24-3- 
1972, Reversed. (Para Ai 


(B) Constitution of India, Art. 136 — 
Appeal against order of- confiscation 
under S. 7 (1) (b), Essential Commo- 
dities Act — Supreme: Court . exercises 
tbe same power as the trial court, 


FAZAL ALI, A This appeal by 
special leave is directed against the 
judgment of the Punjab’ and Haryana 
High Court dated 24-3-1972 by which 
a revision petition of the accused. whe 
was convicted under Section 7 of the 
Essential Commodities Act was dis- 
missed and a plea raised by the pre- 
sent appellant that the order of con- 
fiscation of his truck be cancelled, was 
overruled. In the instant case, we are 
not at all concerned with merits of the 
conviction of the accused. The. only 
point that arises for determination is. 
whether the order of the Magistrate 
directing the confiscation of the truck 
under Section 7 (1) (b) of the Essen- 
tial Commodities Act as it stood in 1969 
is legally valid. The appellant had filed 
a petition before the High Court under 
` Section 561-A praying that the order 
of the Magistrate was extremely harsh 
and worked serious injustice to the 
appellant whose property worth one lac 
has been ‘confiscated for an attempt to 
export from Haryana to Delhi 75 
maunds . of cattle fodder, The High 
Court does not appear to have consider- 
ed the merits of the application filed 
by the petitioner but while deciding 
the case of the accused on merits, it 
upheld the order of confiscation. 


2, Mr. Bhardwaj appearing for the 
appellant submitted three contentions 
before us. In the first place it was 
argued that there is nothing. to show 
that there was any attempt to export 


fodder in the truck outside the border. 


(Para 4) i 
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of Haryana, We have considered -this 
argument but, in view of the findings 
of fact arrived at by the Courts below, 
it is established beyond doubt that the 
truck belonging to the appellant was 
seized first on the Haryana Delhi Bor- 
der when it wanted to cross the Bor- 
der and enter the Delhi Border. Thus 
a clear attempt to export the fodder to 
Delhi was clearly proved. Secondly, 
it was argued that the mere exporting 
of cattle fodder, is not prohibited by 
law. This., argument is also without 
any substance inasmuch as there was a. 
notified Order passed by. the Haryana 
Government under which the export of 
cattle fodder was prohibited from Hary- 
ana to Delhi. This Order was passed 
under Section 3 of the Essential Com- 
modities Act and violation of this order 
was punishable under Section 7 (1) (b) 
of the Essential Commodities Act. This 

argument is, therefore, overruled. i 


A The last point put forward be- 
Tore us by the counsel for the appel- 
lant was that although the appellant 
had invoked the inherent jurisdiction - 
of the High Court under Section 561-A. 
Criminal Procedure Code to cancel the 
order in view of its harshness . and 
arbitrariness yet the High Court did 
not consider this point at all. It was 
submitted that, at any. rate, this was a 
more suitable case in which the dis- 
cretion under the proviso to Section 
7 (1). (bi could have been exercised by 
the Government. . We find ourselves in 
complete agreement with this - argu- 
ment which is well-founded and must 


‘prevail. Section 7 (1) (bi reads thus: 


“Any property in respect of which 
the order has been contravened or 
such part thereof as to the Court may 
seem fit including any packages, cover- 
ings or receptacles, in which the pro- 
perty is found and any animal, vehicle, 
vessel or other conveyance used in 
carrying the property, shall be forfeit- 
ed to the Government; 


Provided that if the Court is of opi- 
nion that it is not necessary to direct 
forfeiture in respect of the whole or, 
as the case may be, any part of the 
property or any packages, coverings or 
receptacles or any animal, vehicle, ves- 
sel or other conveyance, it may for 
reasons to be recorded, . refrain from 
doing so.” 
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4. A perusal of the. section and also 
of the proviso clearly shows that. the’ 
Court has. undoubtedly a discretion . in 
suitable cases: for reasons to. be recerd~ 
ed for not imposing the. penalty of 
confiscation. In the instant case (ere 
are special circumstances which clearly 
attract the application of the proviso 
and the order of confiscation ought not 
to have been passed by the Magistrate. 
To begin with, the appellant was net a 
party to the proceedings as he was not 
given an- opportunity to show cause to 


the Court the circumstances urder 
which the order of confiscation cculd 
be passed. Secondly, the truck of the 


appellant was a very valuable property 
and to order its confiscation merely 
because an attempt was made to ex- 
port cattle fodder through it, would 
indeed be a very harsh order so as to 
work serious injustice to the appellant. 
Thirdly, there is no evidence to imdi- 
cate that the truck which was usec to 
_ tarry the fodder was hired with the 
knowledge or concurrence. of the ap- 
pellant, Having regard to these spe- 
cial circumstances, we are clearly of 
the opinion that this was a fit case in 
|which the Court ought to have exer- 
\eised its discretion under the proviso 
in not imposing the penalty of œn- 
fiscation. As the present appeal is 
directed ‘against an. order of confisca- 
tion, this Court also exercises the seme 
power as the Trial Court. We, there- 
-|fore, allow this appeal, set aside the 
order of confiscation passed by the 
Magistrate as also the orders of the 
Sessions Judge and High Court uphcid- 
ing the order, The truck will row 
be returned to the appellant. 

| l Appeal ‘allowed. 





AIR 1979 SUPREME COURT 1769 
' (From: Patna)* _ 
R. S SARKARIA AND D A. 


DESAI, JJ. 
Civil Appeal No, 368 of- 1969, D/- 
17-7-1979. i | 
Ramesh Bejoy- Sharma: and others, 


Appellants v. Pashupati Rai and others, 
Respondents. ` 


*(A.F.A.D. No. 343 “ot 1964, 
1968 (Pat).) ` 


DI. 10-7- 
HW/HW/D826/79/MVJ_:: 


. Ramesh Bejoy v. 


under 


S.C. 1769 


. Bihar Land Reforms Act (30 of 1950), 
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For getting benefit of S. 6 the land 
must be in Khas possession of the in- 
termediary. Lands in possession of ten- 
ant-at-will cannot be said to be in 
khas possession of the intermediary. 
The word used in S. 6 is not  ‘posses- 
sion’ but it is qualified by the ‘adjec- 
tive ‘khas possession’ its_ equivalent be- 
ing ‘actual possession’ as the word is 
understood in contradistinction to the 
word ‘constructive possession’. 

(Paras 25, 28) 

There is a marked, noticeable and 
understandable difference between. a 
tenant-at-will vis-a-vis the landlord 
and a servant or hired labourer em- 
ployed by the landlord, Therefore, 
keeping in view the definition of the 
expression ‘khas possession’ in S. 2 (k), 
a cultivation of. land by tenant-at-will 
could not be said to’ be cultivation by 
the landlord by himself or by his ser- 
vants or by hired labourer. According- 
ly, in ‘such a situation the landlord 
could not be said to be in khas pos- 
session of the land in possession of the 
tenant-at-will who is in a position to 
hold out against. the landlord unless 
his lease is. determined in the manner 
prescribed by law. (Para 23) 


A -tenant-at-will is not: holding pos- 
session on behalf of landlord but he 
has a.vestige of title to it and holds 
on his own behalf and can set up his 
possession against the landlord till for- 
mality prescribed by law is undertaken 
bly the landlord and he is evicted by 
due process of law. Even if it is held 
that a tenant-at-will has no sure in- 
terest or estate, yet he is entitled to 
notice and he cannot be evicted with- 
out notice the duration of which would 
be dependant upon the nature of the 
lease. In the. case of an agricultural 
lease, the notice. must expire with the 
end of agricultural years, As a corol- 
lary it must follow that a _ tenant-at- 
will can hold out against his landlord 
if he-is sought to be evicted without 


due process of law which would imply 
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notice terminating tenancy, and . can 
continue to remain in possession against 
the landlord till the termination of (be 
lease by a proper legal notice, . 
B . {Paras 19, 21) 
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DESAI, A: The chequered ` history 
of the litigation culminating in this 
appeal by special leave by the original 
plaintiff spreads over a. period of 70 
years with-no.end in sight. To ascer- 
tain and dispose of the point raised Im 
this appeal willy nily the history of 
the litigation, as briefly as .one can 
humanly try; will have to be set out.. 


2. One Tikait Fateh Narain Singh 
was the holder of an estate comprising 
Taluka Chakai within the revenue 
limits of which the lands involved in 


this litigation are situated, On the death 


of Tikait Fateh Narain Singh the estate 
devolved on his widow §Mussamat 
Durga- Kumari, she ,having widow’s in- 
terest as per the prevalent Hindu law 
at the relevant time. Mst. Durga Ku- 
mari ‘sold the entire estate including 
Taluka Chakai to Maharaja of Gidhaur. 
After her death one Tikait Chandi Pra- 
sad claiming to be the next reversioner 
of Tikait Fateh Narain Singh brought 
an action on 15th May, 1907 being 
Title Suit No, 86/1908 against the 
Maharaja of .Gidhaur for setting aside 
the alienation on the ground that the 
alienation was made by a widow hav- 
ing life estate and being without legal 
necessity, it was not binding on the 
reversioner. This litigation culminated 
in a decree in favour of Tikait Chandi 
Prasad by the Privy Council on 2nd 
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November 1915. However, Tikait Chandi 
Prasad. had succeeded in obtaining pos- 
session of Taluka Chakai somewhere in 
1911- before the Privy Council finally 
ruled in: his favour: 


3. Soon after commencing the suit 
hereinbefore mentioned, Tikait Chandi 
Prasad felt stringency of funds. neces~ 
sary for righting the litigation and ` be 
mortgaged the proprietary interest in 
the estate which he was claiming as 
reversioner, with one Mr. Chrestian for 
Rs. 30,000. Even after the decision of 
the Privy Council in his favour, Tikait 
Chandi Prasad failed to discharge the 
mortgage with the result that Mr. - 
Chrestian brought Title Suit No. 150/21 
to recover the mortgage dues. This suit 
ended in a final decree on 17th Nov- 
ember 1923. Mr. Chrestian took out 
execution of the final decree in Execu~-. 
tion Petition No. 207/25 and at the 
Court auction Mr. Chrestian | himself 
purchased the proprietary interest in 
Chakai Taluka on 16th June 1931 and 
then took delivery of the estate through 
the Court in 1934. GER 

4. Before Mr, Chrestian commenced 
his action in Title Suit No. 150/21, one. 
Pitamber Rai, the ancestor of the de- 
fendants, (present respondents) had fil- 
ed a Money- Suit No. 22/1919 against 
Tikait Chandi Prasad for recovering 
dues from him and. this suit ended in 
a money decree. Execution Case No. 
22/21 was commenced by Pitamber Rai 
for sale of the lands involved in the. 
present appeal and he himself purchas-. 
ed the same at a Court auction along 
with some other lands included in 
Khata Nos. 140 and 146. After the sale 
was confirmed Pitamber Rai obtained 
delivery of possession on 10th October 
1924. A petition by judgment debtor 
Tikait Chandi Prasad for setting aside 
Court sale under Order 21, Rule 90, 
Code of Civil Procedure, did not meet 
with success, Po 

5. On 18th April 1943 Mr, Chrestian 
sold his proprietary interest in Chakai 
Taluka to Rai Bahadur S K, Sahana, 
the plaintiff in the present litigation. 
and he claimed to have obtained. pos- 
session -of the lands. purchased by him. 

6. The plaintiff filed Title Suit. "No 
15/46 against the respondents defen- 
dants for recovery of possession of the 
suit lands alleging that the suit lands 
were proprietor’s private lands. and 
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were jn actual cultivating possession of 
Tikaits from time immemorial. Alter- 
natively it was the plaintiff’s case that 
even if it be held that Tikait Chandi 


Prasad had occupancy ryoti rights orer ` 


the suit lands, the same had - merged 
with his proprietary rights and, (ee: 
fore, the character of the land would 
be bakast lands of the proprietor and 
the defendants respondents would have 
no vestige of title for continuing in 
possession and they would be trespas- 
sers. This suit was dismissed by be 
trial Court and the first appeal by -he 
plaintiff to the High Court failed. What 
is historically relevant for the present 
litigation is that the High Court held 
in its judgment dated 23rd September 
1952 in First Appeal No, 355/47 that 
the defendants (present respondents) or 
their ancestors had not acquired amy 
ryoti interest with right of occuparcy 
nor they had the’ status of tenure-ho.d- 
ers and they were mere tenants-at-vill 
by virtue of rent receipt granted by 
Mr. Chrestian. Having so _ ascertaired 
the character of possession of the e: 
spondents in respect of the suit lands, 
the High Court 
hold that the suit of (be plaintiff vas 
not maintainable bécause ` even tenant- 
at-will cannot be ejected without de- 
termining the tenancy in accordance 
with law. In other words, they were 
entitled to notice, and no such notice 
was shown to have been served. Tkus 
ended the first round of litigation 
started by the purchaser against ithe 
present respondents. 


7. Taking cue from the judgment of 


the High Court, the plaintiff served 
notice to quit on the defendants and 
commenced ari action in ejectment in 
Title Suit No, 60/53. During the pen- 
dency of the suit the plaintiff died and 
his legal representatives were substi- 
tuted and they continued the. suit. The 
defendants contested the suit, inter ala, 
on the ground that on the. issue OG a 
notification dated 12th April- 1953 prb- 
lished in the Government Gazette dated 
14th May 1953 -under S. 3 of the Bifar 
Land Reforms Act, 1950 (‘Act’ zor 
short), the estate of the plaintiff had 
vested in the State and, therefore, the 
plaintiff was. not entitled to evict fhe 
defendants, The trial Court ` negatived 
the contention of the defendants boki- 
ing that they were not occupancy ten- 
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further proceeded to’ 
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them but they were mere tenants-at- 
will as held by the High Court, in the 
earlier round of litigation and their 
tenancy having been properly terminat- 
ed by a notice to quit, the plaintiff was 
held entitled to a decree for possession. 
Issue: No, 3 framed by the trial Court 
was whether the plaintiff had a right 
to file the suit for possession after the 
vesting of the estate in the State? The 
trial Court held. (bat as the plaintiff 
had a right to .take possession the land 
could be deemed to be in his khas pos- 
session within the meaning of S. 6 (1) 
(b) of the Act and, therefore, plaintiff. 
would be entitled to evict the defen- 
dants, the intervening vesting of the 
estate in the State would not abrogate 
plaintiff's right to possession which 
accrued to him prior to the date of 
issue of the notification under S. 3. 


8. Defendants (present respondents) 
preferred Title Appeal No. 17/60 which 
was dismissed as the appellate Court 
substantially agreed with, the findings 
of the trial Court. Defendants prefer- 
red Second Appeal No, 343 of 1964 to 
the High Court of Patna. The learned 
single Judge of the High Court was of 
the opinion’ “that even if the defendants 
were in*’possession of the suit lands as 
tenants-at-will on the- date of vesting 


of the estate, their possession of the 
suit land would not enure for the be- 
nefit of the intermediary (plaintiff) 


within the meaning of S, 6 of the Act. 


The High Court was also of the opinion ` 


that the right to take possession does 
not constitute khas possession within 
the meaning-of S. 6 (1) (b) of the Act. 
In accordance with these findings the 
High Court held. that since the issue of 
notification under S. 3 the estate of the 
plaintiff: vested in the State and the 
plaintiff, therefore, cannot seek to evict 
the defendants. The High Court ac- 
cordingly allowed the appeal of the de- 
fendants and dismissed the  plaintiff’s 
suit for possession. Hence the present 
appeal by the plaintiff. A 

9. Before the principal and the only 


contention - canvassed on behalf of the 
appellants is examined in this case a 
brief reference to the relevant. provi- 


sions of the Act would illumine . the 
contours. of the controversy. | 


10. The Act, ` -as its long title shows, 


was enacted to provide for the trans- 
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ference to the State of the interests. of 
proprietors and tenure-holders in land 
etc. and to provide.for matters ancil- 
lary and incidental to such transfer- 
ence, Section 3 provided for passing and 
becoming vested in the State, the 
estate or tenures of a proprietor or a 
tenure-holder on the issuance of a 
notification. Section 4 provides for the 
consequences of vesting of the tenure 


or an estate, one such consequence be- . 


ing that on issue of a notification under 
Section 3 the estate or tenure including 
the interests of the proprietor or 
fenure-holder not only in land but in 
building or part of a building used for 
various purposes set out therein shall 
vest absolutely in the State free from 
all encumbrances and such ` proprietor 
or tenure-holder shall cease to have 
any interest in such estate or tenure, 
other than the interests expressly sav- 
ed by or under the provisions of the 
Act, One such. specific. provision saving 
the interest of the proprietor, relied 
upon by the plaintiff is S. 6, the rele- 
vant portion of -which reads as under: 

“6. Certain other lands in ‘khas’ pos- 
session of intermediaries to be retained 
by them on payment of rent as ‘rais 
yates’ having occupancy: rights—..(1) On 
and from the date of vesting, all: lands 
-used for agricultural or horticultural 
purposes which were in ‘khas’. posses- 
sion of an intermediary on the date of 
` such vesting including— 


(a) (i) proprietors private lands let ` 
out under a lease for a term of years ` 


or under a lease from year to year, 
referred to.in S. 116 of the Bihar Ten- 
ancy Act, 1885 (8 of 1885), 


(ii) landlord’s privileged lands let out 


under a registered lease for a_. term 
exceeding one year or under a lease, 
written or oral, for a period of one 


year or less, referred to in S. 43 of the 
Chota Nagpur Tenancy Act, 1908 (Ben. 
“Act 6 of 1908), 


(a lands used for wg or 
horticultural purposes and held in the 
direct possession of a temporary lessee 
of an estate or tenure and cultivated 
by himself with his own stock or by 
his own servants or by hired labour or 
with hired stock, and ` 


(c) lands used for agricultural or 
horticultural purposes forming the sub- 


ject-matter of a subsisting. mortgage on ` 
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the redemption - of which the interme- 
diary is entitled to recover ae pos= 
session . thereof; . 


‘shall subject to the provisions of Sec- 


tions 7A and 7B- be deemed to be set- 
tled by the State with such intermedi- 
ary and he shall be entitled to retain 
possession thereof and hold them as a 
‘raiyat’ under the State having occu- 
pancy rights in respect of such lands 
subject to the payment of such fair 
and equitable rent as may be determin- 
ed by the Collector in the prescribed 
manner,” 


LL There is no dispute that a noti- 
fication dated 12th April 1953 as con- 
templated by S. 3 was published in the 
Government Gazette dated 14th May 
1953, On the issue of the notification 
under S. 3 the consequences as envi- 
saged . by S. A Ui ensued, namely, the 
estate of the . plaintiff vested in the 
State. | , ` 


12. Mr. Sarjoo Prasad, learned coun- 
sel who appeared for the appellant- 
plaintiff, contended that the land in- 
volved in this appeal was used for agri- 
cultural purposes and was in khas pos- 
session of the plaintiff who was an in- 
termediary on. the date of vesting as 
understood in clause (b) of sub-sec. OI 
of S. 6 and, therefore, by the opera- 
tion ofS. 6 the land stood settled by 
the State with the plaintiff who was an 
intermediary and he would be entitled 
to retain possession and consequently 
the plaintiff would be entitled to a de- 
cree for possession. Section 6 is an 
exception to S. 4. A notification under 
S. 3 would have the effect of vesting 
the estate or tenure of a proprietor or 
a tenure-holder in the State. Conse- 
quently an estate or tenure including 
all interests of the -proprietor or tenure- 
holder as set out in S. 4 shall with 
effect from the date of vesting, vest ab- 
solutely in the State free from all en- 
cumbrances and such proprietor or 
tenure-holder shall cease to have any 
interest in the estate or tenure other 
than the interest expressly saved by or 
under ‘the Act and according to the. 
plaintiff his interest was expressly 
saved as his case is covered by S. 6 (1). 


13. Section. 6 (1) provides’ that all 
lands used for agricultural or horticul- 
tural purposes which were in khas 
possession of an -intermediary on. the 
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date of vesting shall be -deemed ‘to be 
settled by the State with the interme- 
diary and he shall be entitled to re-ain 
possession thereof and hold the same 
as a raiyat under the State having 
occupancy rights in respect of sach 
lands subj ect to certain conditions spe~ 
cified in the section. 


Lë, According to the plaintiff he 
was in khas possession (as the wore is 
understood in the Act) of the suit lands 
used for agricultural purpose on the 
date of vesting and, therefore, uncer 
S. 6 the lands are deemed to be setfled 
by the State with him as intermediary 
and, therefore, he is entitled to retain 
possession thereof. The expression 
fkhas possession’ is defined in S. 2 Op 
as under: 


“2. Definitions. In this 
‘there is anything repugnant in the sab- 
ject or context,— 

(k) ‘khas possession’ used with refer- 
ence to the possession of a proprictor 
-or tenure-holder of any land used for 
agricultural or horticultural 
means the ` possession of such proprietor 
or “tenure-holder by cultivating swch 
land or carrying on horticultural- p- 
erations thereon himself with his own 
Stock or by his own <servants or by 
hired labour or with hired’ stock; ` 


Explanation—: “Land used for ho>ti- 
cultural purposes” means lands used 
for the purpose of growing fruits, flcw- 
ers or vegetables”, 


15. The’ contention is that as E 
respondents were tenants-at-will of -he 
suit land as held by the High .Couart 
in the former litigation inter partes; 
the plaintiff could évict them at his 
Sweet will and, therefore, the plaintiff 
could be said to be in khas possess-on 
of the suit land within the meaning of 
the expression as. understood - in be 
Act and the plaintiff is entitled to evict 
. the defendants. It was said that be 
tenant-at-will has no certain or sure 
estate in the land which can be asser-ed 
against the landlord of such tenant-at- 
will and, therefore, the landlord can 
be said to be in khas possession of the 


land even if it’ be in actual possession - 


Woodfall on 
27th Ea Vol. 


of the tenant-at-will. 
“Landlord and Tenant”, 
1, p. 279,- says: 

COCOA tenancy at will is wie ee, or 
tenements. are let by one man to en: 
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SCH uniess 


purpcses 
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other, to hold at the will of the lessor; 
in this case: the lessee is called tenant 
at will, because he has no, certain or 
sure estate for the lessor may put him 
out at any time he pleases, Either party 
may at any time determine a strict 
tenancy at will, although expressed to 
be held at the will of the lessor only, 
and the landlord may determine it by 
a demand of possession or otherwise / 
without a previous formal notice.” 


At p. 30 it is observed that a tenant-at- 
will cannot demise, for that would 
amount to a determination of his estate 
at will; but a purported demise, with 
possession thereunder, will create a 
tenancy by estoppel as between him 
and his lessee, and will be good as 
against himself. 


16. It was said that if such be the 
position of a tenant~at-will, the case 
would fall within the latter part of the 
definition of khas possession which pro- 


vides that if-landlord -is cultivating 
such land himself with his own stock 
or by his own. servants or by hired 


labour or with hired stock, such cult- 
vation would constitute khas possession 
of- the landlord; An identical expression 
is used in S. 6 (1) (b) which provides 
that lands used for agricultural or 
horticultural purposes and held in 
direct possession of a temporary lessee 
of an estate or tenure and cultivated 
by himself with his own stock. or by 
his own servants or by hired labour 
or with hired stock would be deemed 
to be in khas possession of the inter- 
mediary, It was, therefore, said that 
there is no marked or noticeable dif- 
ference between a tenant-at-will who 
can be evicted by mere demand of pos- 
session and cannot resist the: demand 
for possession, and a hired servant or 
a hired labourer or a man made to 
work- by hired stock. It was said . that 
if in latter case the statute considers 
the land to be in khas possession of 
proprietor a fortiori, in the former case 
as well it must be treated in khas pos- 
session of intermediary or. proprietor. 
Mr. Sarjoo Prasad said that khas pos- 


Session within the meaning of S. 6 com- 


prehends within its ambit the right to 
take possession. , In other words, it was 
said that if on the date of vesting in 
respect of land used for agricultural 
purpose the intermediary, had a right 


to take possession from a person. who 
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could not resist an action . for posses~ 
sion, for the purpose of S, 6 the inter- 
mediary would be deemed’ -to be in 
khas possession of the land. The sub- 
stantial point, therefore, which needs 
examination is: What constitutes khas 
possession within the meaning of S. 6? 
That necessitates examination of the 
position of ‘a tenant-at-will vis-a-vis 
landlord, and even if it is held that a 
tenant-at-will has no sure estate or 
interest in the- lease which. can be 
up against his landlord, whether his 
' actual possession enures for the ‘benefit 
of the landlord who should be said to 
be in khas possession . through his ten- 
ant-at-will for the purpose of S. 6 (1). 
The question is whether khas posses- 
sion within the meaning of the expres- 
sion in the Act and especially S. 6 
thereof, takes within its sweep the right 
to take possession. without any - hin- 
drance. 


1%. The proposition canvassed on. be- 
half of the plaintiff may be first ex- 
amined on principle. If a tenant-at-will 


actually cultivating agricultural land 
' could be evicted by the landlord by 
merely demanding possession. from 


him, does it imply that for all purposes 
the landlord himself is in possession? 
This stands negatived by a decision 
inter partes. In the former suit filed by 
the plaintiff for possession the High 
Court after holding that the 
dants were tenants-at-will, declined to 
pass a decree for eviction holding (bat 
even tenant-at-will is entitled to a rea- 
sonable notice and in the absence of 
notice the plaintiff would not be en- 
titled to a decree for actual possession. 
The High Court has thus -recognised 
some right in the tenant-at-will which 
can be set up against the landlord who 
seeks to evict him. The judgment of 
the High Court in the former EES 
concluded as. under: 


“For all the- reasons which I have 
given I am forced to the conclusion that 
the interest of the Roys (respondents 
herein) in the suit property is that of 
tenants-at-will holding from year to 
year, whose tenancy can only be ter- 
minated by due notice”, (Reuben, J.) 
The other learned member ` of the 
Bench concluded as under: 

“I, therefore, agree with my Lord 
the Chief J ustice that the 
could not be evicted from’ the disputed 
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set. 


defen-.. 


defendants ` 


A. LR 


lands in the absence of a due notice. to 
quit ending with the expiry of an agri- 
cultural year.” 


18. The decision of the High Court 
is not open to question at the instance 
of the plaintiff. The position concluded 
against the plaintiff is that the defen- 
dants were tenants-at-will of agricul- 
tural land and they were holding. from 
year to year and, therefore, they could 
be evicted not only after’ termination 
of their tenancy by a notice to quit 
but such notice must expire with the 
agricultural year. Even if it be held 
that 5. 106 of the Transfer of Property 
Act is not attracted, this being an agri- 
cultural lease, the fact remaing that in 
respect of agricultural lease the notice 
to quit must expire with the end of 
agricultural year. It would not be cor- 
rect to say that some reasonable notice 
would be sufficient to terminate the 
tenancy.. The notice has to be one ter- 
minating the tenancy and the notice 
must expire with the end of the agri- 
cultural year. It. is not in dispute that 
the agricultural year in Bihar ends, 
depending upon the custom in the area, 
around September, This becomes. clear 
from the fact that the plaintiff has 
averred in the plaint that a notice 
dated 15th January 1953 terminating 
the tenancy of the defendants and cal- 
ling upon them to surrender possession 
was served upon them: and they were 
called upon to hand over possession by 
Ist Aswin 1361 F. S. correspondnig to 
24th September 1963. Once it is con- 
cluded inter partes that even a tenant- 
at-will of an agricultural land is en- 
titled to notice in consonance with jus- 
tice and reason, he cannot be thrown 
out at any period during the year. but 
the notice must expire with the end of 
the agricultural year. Any other ap- 
proach would be unfair to the tenant- 
at-will. If he is left at the sweet mercy 
of the landlord he can be thrown out 
just after he puts in all his labour and 


the crop is ready for harvesting. A ten- 


ant under a lease of land used for agri~ 


culture would be entitled to a notice 
expiring with the end of agricultural 
year so that he may. not be evicted 


after the crop is ready for harvesting 
and may not be exposed to onfair 
treatment at the hands of the landlord. 


19. ‘Thus, even if it is held <that a 
tenant-at-will has no sure. interest of 
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estate, yet he is entitled to notice and 
he cannot be evicted without notice the 
duration of which would be dependant 
upon the nature of the lease. In the 
case of an agricultural lease, the notice 
must expire with the end of agricul- 
tural year. Asa corollary it must fol- 
low that a tenant-at-will can hold out 
against his landlord if he is sought to 
be evicted without due process of law 
which would imply notice terminating 
tenancy, and can continue to remain 
in possession against the landlord till 
the termination of the lease by a pro- 
per legal notice. In MHalsbury’s Laws 
of England, 3rd Edn., Vol. 23,. p. 507, 
it is stated as under: 


“A tenancy-at-will is determinable 
by either party on his expressly or im- 
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pliedly intimating to the other his wish - 
end. . 


that the tenancy should be at an 
Until the intimation is. thus given the 
tenant is lawfully - in possession, and 
accordingly the landlord cannot recover 
the premises in an action for -.recovery 


of land without a previous demand of- 


possession or other determination of the 
tenancy.” 


20. 
us to re-examine the position of a ten- 
ant-at-will vis-a-vis the landlord urg- 


ing that no particular notice of .any 
particular duration is necessary for 
evicting a tenant-at-will. It was said 


that a tenant-at-will has no certain or 
sure estate for the lessor may put him 
out at any time he pleases (see quota- 
tion from Woodfall extracted above). 
Reference was also made to. 
Kumar Majumdar v, Dhirendra Nath 
Biswas, AIR 1957 Cal 625 wherein a 
learned single Judge of the Calcutta 
High Court held that the service of a 
formal notice to quit is not necessary 
for the termination of the tenancy-at- 
will. We find it difficult to subscribe 
to this view. Apart from ‘the fact that 
in the former litigation inter. 
which concluded the earlier suit brought 
by the present appellant, being dismis~ 
sed on the only ground that the re- 
spondents who were _ tenants-at-will 
could not be evicted as their tenancy 
was not terminated by a notice to quit 
-expiring with end of agricultural year, 
we have already- extracted above an 
observation from Halsbury’s Laws of 
England which also supports the. view 
that notice terminating tenancy of a 
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An attempt was made inviting 
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partes, 
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tenant-at-will is pre-requisite before he 
can. be evicted. A tenant-at-will is 
nonetheless a tenant. The concept of 
tenancy-at-will has reference to dura- 
tion and interest in the land of which 
the tenant is a tenant-at-will. He is 
Dot at the sweet will and mercy of the 
jandlord. The Division Bench which 


. disposed of.the appeal inter partes on 


the earlier occasion, after examining a 
large number of authorities, came to 
the conclusion that a tenancy-at-will 
has to be determined by a reasonable 
notice to quit and we are in agreement 
with the view of the High Court and 
we are not persuaded to agree with the 
opinion expressed by the learned single 
Judge of the Calcutta High Court. The 
view taken by the Division Bench of | 
Patna High Court in F. A. No. 355 of 
1947 between the parties to the present 
proceeding that a tenant-at-will of 
agricultural land cannot be evicted 
without a notice terminating the ten- 
ancy expiring with the end of agricul- 
tural year commends to us as laying 
down correct law. - 


21. It can thus demonstrably be 
established that a tenant-at-will is not 
holding possession on behalf of land- 
lord but he has a vestige of title to it 
and holds on his own behalf and can 
set up his possession against the land- 
lord till formality prescribed by law 
is undertaken by .the landlord and he 
is evicted by due process of law. If a 
notice of a certain duration is neces- 
sary expiring with a certain event 
such as end ‘of the agricultural year, 
til the end of the agricultural year 
the tenant, notwithstanding the fact 
that he is a tenant-at-will and under 
a notice-to quit, will be able to hold 
on to his possession and keep the land- 
lord at bay. 


22, If stich be" the position of the 
landlord vis-a-vis his tenant-at-will, 
could the landlord be said to be in khas 
possession of the land when the tenant- 
at-will is in actual possession and 
holds out against the landlord and ques- 
tions his right to be put in possession 
till a procedure prescribed by law is 
followed by the landlord? In this very 
case the landlord in his earlier litiga- 
tion for. obtaining actual possession | 
from the tenant-at-will failed to obtain 


-a decree against the -tenant-at-will be- 


cause the landlords had not followed 
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the: precedure prescribed by law, ` iz. 
a notice to quit and determination of 
the lease. Could possession ‘of such 
a tenant-at-will be said to be the pos- 
Session op behalf of the landlord for 
the purpose of S. 6 (1)? 

23. A tenant-at-will is some one 
other than the landlord. If a tenant-at- 
will is cultivating land used for agri- 
culture, the agricultural operation car- 
ried on by the tenant cannot be said 
to be cultivation of the landlord him- 
self, nor the stock of the tenant-at-will 
can be said to be a stock of the land- 
lord, nor the tenant-at-will can be said 
to be servant of the landlord or hired 
labourer, or the stock of the tenant- 
at-will can be said to be the hired 
stock of the landlord. When a servant 
or hired labourer is engaged or stock 
is hired the landlord has to pay such 
servant or hired labourer or for 
hired stock When a tenant-at-will is 
carrying on agricultural operations he 
does it on bis own and merely pays 
rent to the landlord. The landlord does 
not pay the tenant-at-will for the agri- 
cultural operations nor for the stock 
employed by the tenant-at-will. There 
is a marked, noticeable and understand- 
able difference between a tenant-at-will 
vis-a-vis the landlord and a servant or 
hired labourer employed by the land- 
lord. Therefore, keeping in view the 
definition of the expression ‘khas pos- 
session’ in S. 2 (k), a cultivation. of land 
by tenant-at-will could not be said to 
be cultivation by the landlord by him- 
self or by his servants or by . hired 
labourer. Accordingly, in such a situa- 
tion the landlord could not be said to 
be in khas possession of the land in 
possession of the tenant-at-will who is 
in a position to hold ‘out against the 
landlord unless his lease is determined. 
in. the manner prescribed by law. 


24. Mr. Sarjoo Prasad, -however, 
urged that the case would be covered 
by S. 6 (1) (b). The requirements for 
attracting S. 6 (1) (b) are in pari ma- 
teria with the definition of khas pos- 
session save and except that if the land 
fs held in direct possession of a tempo- 
rary lessee of an estate or tenure and 
is cultivated by ‘such lessee with his 
own stock or by his own servants or 
by hired stock or hired labour it shall 
be deemed to be in khas possession of 
the intermediary. Section 6 (Ui (DI er 
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the 


3 SCR 290, 


"e ALR 


- visages a temporary lease of an estate 


or. tenure by the intermediary ‘and. if 
such lessee is personally. cultivating the 
land included in the estate or tenure 
then the land would be deemed to be 


_in khas possession of the intermediary. 


A tenant-at-will is not a temporary les- 
see Of an estate or tenure. An estate 
or tenure is a certain kind of interest in 
land. It is such an element of interest 
in land which is described as estate or 
tenure and temporary lease of such an, 
estate or tenure is envisaged by Sec- 
tion 6 (1) (b). Such being not the case 
here, S. 6 (1) (b) would not be attract- ` 
ed 


25. Analysis of S. 6 read with Sec- 
tions 3 and 4 along with the definition 
‘of expression ‘khas possession’ in Sec- 
tion 2 (k) of the Act would on princi- 
ple unquestionably show that the land 
in possession of a tenant-at-will can- 
not be said to be in khas possession of 
the intermediary for the purpose of 
Section 6. | 


‘26. It was,- however, contended by 
Mr, Sarjoo Prasad that khas possession 
in S. 6 (1) takes within its sweep right 
to take possession, This position is no 
more res integra and is concluded by 
two decisions of this Court. In Suraj- 
nath Ahir v. Prithinath Singh, (1963) 
it was contended that the 
expression ‘khas possession’ in S. 6 (1) 
includes the subsisting title of posses- 
sion as well. Negativing this contention 
this Court held as under: 

“Reliance was placed by the High 
Court on the case reported as Brij- 
nandan Singh v. Jamuna Prasad (AIR 
1958 Pat 589) for the construction put 
on the expression ‘khas possession’ to 
include subsisting title to possession 
as well, and therefore for holding that 
any proprietor, whose right to get khas 
possession of the land is not barred by 
any provision of law, will have a right 
to recover possession and that the 
State of Bihar shall treat him as a rai~ 
yat with occupancy right and not as ‘a 
trespasser. We do not agree with this 
view when the definition of ‘khas pos- 
session’ means the possession of a pro- 
prietor or tenure-holder either by -cul- 
tivating such land himself with his 
own stock or by his own servants or 
by hired labour or with hired stock. 
The mere fact that a proprietor has 
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a subsisting title to possession over 
` certain land on the. date of vesting 
would not make that land under ‘his 
‘khas possession’.” 


27. This view was "pe-assérted in 
Ram Ran Bijai Singh vg Behari Singh, 
(1964) 8 SCR 363 wherein this Court 
held that this equation of right to pos- 
‘session as khas possession is not justi- 
fied on principle or authority. 


28. The word used in S. 6 is not 
‘posesssion’ but it is qualified by the 
adjective ‘khas possession’. ‘its equi- 
valent being ‘actual possession’ as the 
word is understood in contradistinction 
to the word: ‘constructive possession’. 
Frankly speaking, the law ‘has still not 
provided clear and unambiguous defini- 
. Don of the jurisprudential. concept | of 
possession. Number of ` angular ap- 
proaches to the problem of possession 
can be referred’ to with "`" confidence. 
Here we are concerned with what is 
called ‘khas. possession’ in a statute- for 
ushering agrarian reforms and, there- 
_fore, the purpose and object behind 
the legislation‘ must inform the inter- 
pretative process. The 
must tilt in favour of. the actual culti- 


vator, the tiller of the soil. Dealing 
with this expression, this Court -in 
Gurucharan Singh v. Kamla . Singh, 


(1976) -1 SCR at pp. 752-753 -has 
served as under: 


- “There are,. therefore, three requisites 
of possession, .First, there must be 
actual or potential physical control. Se- 
condly, physical. control is not posses- 
sion, unless accompanied by intention; 
hence, if a thing is put into the hand 
of a sleeping person, he has not pos- 
session of it. Thirdly, the. possibility 
and intention: must be visible or evi- 
dence (sic) by external signs, for if the 
thing shows no signs of being under the 
control of anyone, it is not possessed; 
D ’ In the end of all, however, the 
meaning of ‘possession’ must depend on 
the context (ibid p. 153). May be, in 
certain situations, possession may cover 
right to possess, It is thus clear that in 
Anglo-American jurisprudence also, 
possession js actual possession and in a 
limited set of cases, may include con- 
structive possession, but when there. is 
a bare right to possess bereft 
domination .or factum of control it will 
_be a.strange legal travesty to. assert 
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interpretation ` 
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that a. owner is in possession merely 
because he has a right to possess when 
CH rival, in the teeth. of owner's opposi- 
tion, is actually holding dominion and 
control over the land adversely, open- 
ly and continuously”. 

After thus observing this Court 
proved the ratio extracted above in 
Surajnath Ahir’s case as also the ratio 
in Ram Ran Bijai Singh’s case. 

29. It was, however,.. said that in 
both these cases the Court overlooked 
tke fact that on redemption of a mort- 
gage the mortgagee is bound to deli- 
ver possession of the mortgaged Gro: 
perty to, the mortgagor. In both these 
ceses the question was whether the 
tenant . inducted. by. the mortgagee in 
possession who had no right to continue 
in possession beyond the redemption of 
the mortgage could be said to be hold- 
ing possession on behalf of the mort- 
gegor as the mortgagor had a right to 
evict him and the tenant had no right 
to- continue in possession against the 
mortgagor. It is true. that ordinarily a 
mortgagee in possession is under a duty 
to surrender possession to the mort- 
gagor on redemption of the mortgage. 
A tenant inducted by, the . mortgagee, 
unless he is protected by some other 
law, could be evicted by the mortgagor 
on redemption of the mortgage. The 
mortgagor may thus have a right to 
claim possession but once it is held 
that the right to recover possession 
cannot be equated with khas possession 
within the meaning of the expression 
used in the Act it would have made no 
difference in the ultimate decision of 
the Court even if the Court’s attention 
was drawn to the fact that on redemp- 
tion the mortgagee is bound to deliver 
possession to the mortgagor. 


30. Reliance was, however, placed on 
Sanawati v. Sri Ram, (1968) 1 SCR 617 
where in the context of the U. P. Za- 
mindari Abolition & Land Reforms 
Act, 1951, and U. P. Land Reforms 


ap- 


(Supplementary) - Act, 1952, this Court 
examined the connotation of the ex- 
pression ‘cultivatory possession’ and 


held that a trespasser who has no right 
to be in possession by merely entering 
the land by force cannot be said to be 
in. cultivatory possession within the 
meaning of the aforesaid law., An ob- 
servation in the context of a different — 


‘scheme of Low would not assist in- ana- 


we 
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lysing: the concept of ‘khas possession’ 
in the Act. Further, a tenant-at-will 
enters: possession: with consent. of. land- 
lord and till his. tenancy is determined, 
he is in lawful possession and cannot 
be styled as a trespasser. 


. 3k. It thus becomes crystal clear 
that on 12th April 1953 when the sae 
cation under S. 3. ‘was issued the re- 


Ki 


spondents tenants-at-will were andes a 


notice ‘to quit which would expire ` on 
24th September 1953. Therefore, till 
24th: September 1953 the -respondents 
tenants-at-will were in actual and phy- 
sical possession of the land and-till that 
date could hold against the: intermedi- 
ary landlord. It may be that when the 
notice to quit dated*15th January 1953 
was served the intermediary landlord 
may have a right to take possession 
but till 24th September 1953 when no- 
tice would expire the respondents were 
in actual possession and till then - they 
could thwart any attempt of intermedi- 
-ary landlord to take actual possession. 
Therefore, on the date of the vesting 
Le 12th April 1953 the intermediary 
was not in khas possession within ` the 
meaning of SG BG (1) and when on that 
day his estate vested’ in the State he 
‘was not entitled to recover possession. 
. After the vesting of the estate in the 
State which event had occurred prior 
to the institution of the suit he could 
not. maintain an ‘action -for eviction as 
he had no more subsisting interest in 
the estate, his interest having vested in 
the: State. . 


32. Mr. Sarjoo Prasad contended 
' that. an application under Order 41, 
Rule 27, Code of Civil ‘Procedure, was 
given. seeking permission _to lead ad- 
ditional evidence. which, if permitted, 
would tend to establish that the land 
was already settled with: the’ plaintiff 
_ intermediary by the State as envisaged 
by Section 6 and, therefore, it is’ ‘no 
more open to the. respondents to con- 
tend that the plaintiff intermediary was 
not: entitled to the ‘settlement of . the 
land in: his favour: Mr. Lal’ ‘Narain 
Sinha, learned 
dents countered this submission by say- 
ing that on the strength of decree of 
the trial Court such an order is ob- 


tained ‘but the Court at this stage- need’ 


not look into it because this Court 
should consider the rival contentions 
of the parties. according to the ‘facts 


Ki 
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counsel for the respon-_ 
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and law. as were available on the date 
of the suit. Obviously, if the - plaintiff 
appellant has -obtained some settlement 
of land on the basis of a decree of the 
trial Court or the first appellate Court 
which became interlocutory in view of 
the appeal preferred to the High Court 
and then to this Court, it is not open 
to the plaintiff to take any advantage 
of such a settlement. If this evidence 
is allowed to be admitted on record at 
this stage it. might put the respondents 
at a disadvantage. Nor can the: vali- 
dity of. that settlement be determined 
in this. suit. Therefore, the -rejection 
of this application: is justified. The ap- 
pellants may seek relief in respect of 
the so-called settlement.in their favour 
as advised, p l 


33. The last. contention was that the - 
appeal as a whole of the `. respon- 
dents should baue been dismissed by 
the High Court in view of non-com- 


pliance with the. order made by - the. 
High Court on 8th March 1967. Entry 11 
in the order sheet of Second. Appeal 


343/64 shows that three days’. time was 
granted by the Court to take steps for 


fresh service of notice of appeal on re- 
spondents 2, 4 and 8-11 failing which 
the Court directed that the appeal shall 
Stand dismissed without -further re- 
Terence io Bench, This order ‘appears 
to have been made because the respon- 
dents who were appellants before tha 


. High Court appear not to have ‘made 


energetic efforts to make the appeal 
ready by completing the service. -The 
next entry serial No, 12 dated-10th Aug. 
1967 reads that seven days’ final 
time was eéllowed to take steps to take 
out fresh notice as ‘per the earlier 
order. ‘This entry is signed by the 
Deputy Registrar. Entry 13 in sequence 
dated 19th Aug. 1967 reads that as order 
No. 12 -which was. final had not been 
carried out; the matter be: placed be- 
fore the Bench for: orders. Entry 14 
dated 23rd August 1967 signed by the 
who had made 
order Entry 11 directs acceptance of 
talbana (process fee) and C (costs), if 
filed in (ha course of the day. That 
order appears to have been carried out 
except with regard to respondents 11 
and 4, Again the Deputy Registrar 
granted seven days’ time. On 12th 
December 1967 the Registrar made the 
order that the matter should be placed. 


1979 `- 
before ‘the Bench: ` "There ` are some subż+ 
sequent orders which ‘are not very re- 
levant. Mr. Sarjoo Prasad’ urged that 
the order at Entry 11 -directed that 
if the direction therein ` made. was 
not carried out the appeal- woud 
stand dismissed without further re- 
ference to the Bench and that the 
subsequent entry shows that the direz- 
tion was- not carried out, and it’ was 
urged that the appeal- stood dismissed 
and, therefore, the appeal no moze 
- survived for consideration on merits. 
We find no merit in this contention, 
firstly, because this contention’ was not 
taken before the High Court though it 
was available to the present appellants 
who were respondents before the High 
Court. The contention could be said 
to have been abandoned and once it 
‘is abandoned it cannot be re-agitated 
before this Court vide decision of this 
Court in Jayarama Reddy v. Revenue 
Divisional Officer and Land Acquisition 
Officer, Kurnool- Civil Appeal No. 2314 
of 1969, D/- 23-3-1979 (SC). Apart from 
this, if the Court fixes time for doing a 
certain thing, the Court always retains 
the power to extend the time and the 
same learned Judge of the High Court 
who made order at Entry 11 extended 
the time as per order at Entry i4. 
Therefore, it cannot be said that . the 
appeal stood dismissed, | 


34. Accordingly, there is no 
in this appeal and it fails and is 
missed with costs. 


merit 
dis- 


Appeal dismissed. 
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Attilli Swamy and another, Appel- 
lants v. The State of Hyderabad (Now 
Andhra Pradesh) and another, Respon- 
dents. 


` Hyderabad 

Fasli}, S. 41 
Bar of limitation under sub-sec. (2) is 
not confined to actions for damages 
arising out of 


Di- 


Abkari Act (1 of 1316 


extends to all actions — Good faith 
not-to be established te plead bar under 
HW/HW/B457/79/LGC. . 


A. Swamy v. State of Hyderabad (C. Reddy J.) [Prs. 1-2}: 


(2) —— Applicability —. 


tortious acts only -but 


SC 1779 


S. 41:(2) though it is necessary to claim 
immunity under S..41 (1) — Suit for . 
recovery .of damages for breach of con- 
tract committed by Government filed 
beyond period of six months, held, was 
barred by Se ‘under Sec. 41 (2). 


"e (Para 7) 

Cases Referred: DS SE -Paras 
AIR 1963 Andh Pra 110 SE 

CHINNAPPA REDDY, J.:— ‘The 


plaintiffs in Original Suit- No, 12 of 
1958 in the Court of the Additional 
Chief Judge, City. Civil Court, Hydera- 
bad, are the appellants in this appeal 


filed. pursuant to a Certificate granted 
‘under Article 133 (1) (a) of the 


Con- 
stitution of India (as it stood prior to 
the 30th Amendment). They were the 
Abkari Contractors of the Marredpally 
and Balamrai Sendhi and Toddy shops 
for the Abkari year 1951-52, They al- 
leged in the plaint that though they 
had complied with all the terms of 
the contract they were not put in pos- 
session of the number of trees ear- 
marked for the two shops at the time 
of the auction. In particular it was 
alleged that 1600 trees in Shengaram 
village and 710 trees in Ibrahimnagar 
which were ‘ear-marked for the shops 


were never given to the plaintiffs but, 


were allotted to other 
As a result of the failure 

authorities to give the 
allotted trees to the plaintiffs they 
sutfered losses and were unable to 
pay the instalments. Despite the re- 
presentations of the plaintiffs the con- 
tract in their favour was terminated 
and the shops were re-auctioned on 19th 
May 1952. The Government of Hydera- 
bad demanded from the plaintiffs a 
sum of Rs. 79,379-15-8 said to be the 
Akbari arrears due by the plaintiffs to 
the Government. Notice was served on 
the plaintiffs by affixture on 22nd . 
October, 1952. Thereafter on 3rd June, 
1955, the suit out of which the appeal 
arises was filed to recover a sum of 
Rs. 1,54,628-9-2 said to be the damages 
suffered by the plaintiffs on account 
of breach of contract committed by 
the Government and for an injunction 
restraining the Government of Hydera- 
bad from recovering any amount from - 
the plaintiffs in respect of the Abkari 
contract relating to the Marredpally and 
Balamrai shops for the year 1951-52. 


- 2 The suit was contested by the 


instead they 
contractors. 
of the Excise 
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= Government of Hyderabad. The- allega- 


tion that the agreed - number of trees . 


were not given to the plaintiffs. -was 
denied. With regard to the trees . in 
Ibrahimnagar village, it was stated that 
the trees were never taken away from 
the ‘plaintiffs and that- they had not 
been allotted to anyone else. It was 
stated in regard to the trees in Shen- 
gram village that the trees had been 
wrongly allotted to the plaintiffs and 
therefore on the request of the plaintiffs 
they were allowed to purchase toddy 
from the Government Depot, equal to 
the yield of 1250 trees, as a special 
concession. It was pleaded that the 
suit was barred by the provisions. of 
Section 41 (1) of the Hyderabad Abkari 
Act and that in any case the suit was 
barred by limitation under Section 41 
(2) of the Hyderabad Abkari Act. l 

3. The learned Additional. Chief 
Judge held that the suit was barred 
by limitation under Sec. 41 (2) of the 


Hyderabad Abkari. Act. On merits, 
the learned eee Chief. Judge 
held that there was = shortage of 


allotment of trees in Gees to Ballam- 


rai shop either with regard to 
Quararded or Takmilla quota. In re- 
gard to the Marredpally shop, the 


learned Additional Chief Judge found 
` that 1600 trees in Shengaram village 
were taken away from the shop’s quota 
as they had already been allotted to 
the shop of some other contractor. The 
learned Judge also found that in lieu 
of the Shengaram trees, the plaintiff 
asked for and was granted permission 
to purchase toddy from the Govern- 
ment Depot, the quantity so permitted 
representing the yield of 1250 trees. On 
that basis the learned Judge came to 
the conclusion that there was shortage 
of 350 Sendhi trees out of the quota of 
trees ear-marked for the Marredpally 
shops. It was held that there was no 
shortage of Takmilla trees. The learned 
Judge found that there was no breach 
of contract on the part of the Govern- 
ment and that the Government was 
entitled to terminate the contract of 


the plaintifis and reauction the shops 
when the plaintiffs failed to pay the 
instalments. On these findings the 


learned Additional ‘Chief Judge dismis- 
sed the suit. | 


4. The plaintiffs preferred an appeal 
to the High: Court. On.merits the High 


-the .learned 
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Court upheld. the andings | of the. Trial- 
Judge. The High Court also held that the 
suit was barred by both sub-ss. (1) and 
(2).of S. 41 in regard to the claim for, 
damages. It was, however, held that 
the relief of injunction was not so 
barred and that the Government was 
not entitled to claim Rs. 1042/- of the 
monthly rental for twelve months, in 
view of the fact that.there was a shor-. 
tage of 350 trees in respect of the 
Marredpally shop. Since there was a 
variation of the decree of the Trial 
Court, though in favour of the plain- 
tiffs and though of an insubstantial 
nature, the plaintiffs: sought and obtain- 
ed, a certificate under Article 133 (1) ` 
They have 


(a) of the | Constitution. 
filed the present appeal. 
5. Shri . Vasudev Pillay learned . 


Counsel for.the appellants argued that 
the suit was barred neither under sub- 
section (1) nor under sub-section. (2) 
of the Hyderabad Abkari Act. Accord- 
ing to the learned counsel the bar 
under Section .41 was only in regard to 
suits for damages against tortious acts 
and notin regard to suits for damages 
against breaches of contract. On merits 
counsel argued that the 
Trial Court and the High Court Had 
not properly ` appreciated the evidence 
and had failed to consider certain 
documentary evidence. He particular- 
ly drew our attention to Exhibit P. 39, . 
the copy of a report ‘submitted by 
the Superintendent of Excise to the 
Commissioner of Excise, Exhibit P. 38, 
copy of a Panchanama and Exhibit 
P. 12, copy of an order of the Excise 
Minister dated 25th March, 1952. 


6. On the merits, we are unable to 
see any ground for disturbing the con- 
current finding of fact‘ arrived at -by 
the Trial Court and the High Court. It 
is true that the High Court has not 
specifically referred to the particular 
documents to which the learned Coun- 
sel for the appellant drew our atten- 
tion. The learned Judges of the High 
Court did not refer to the documents 
probably because no reliance was placed 
upon those documents before them. The ` 
Trial Judge, however, did refer to 
those documents for what they were 
worth. We do not think ‘that these 
documents make any difference .to the 
concurrent finding of fact arrived. at 
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by the. Courts below. As indicated by 
us at the outset the express complaint 
of the plaintiffs in regard to the non- 
allotment of trees was only in ‘respect 
of 710 trees in Ibrahimnagar and 1600 
trees in Shengaram. There was 30 
reference in. the plaint to the alleged 
non availability of 1675 Gees mm Nal- 
gonda District. In the evidence of 
P. W. 2, (the first plaintiff) and P. W.3 
(the agent of the plaintiffs) it was 
stated that these 1675 trees became un- 
available because of ‘communist troubk’, 
It was not alleged that the trees were 
not in fact in existence, However, in 
Exhibit P. 39, it was stated that tae 
contractor was saying that 1675 trees 
in Nalgonda District were dried up and 
scorched,- The plaintiffs were obviously 
taking different stands at different times 
‘to suit their own purposes. The faet, 
however, remains that in the plaint, 
there was no complaint of any 
shortage of trees in regard to tne 
Balamrai shop, The only short- 
age alleged, as mentioned by us was 
in regard to the trees in Ibrahimnagar 
and Shengaram villages. included in tae 
Marredpally shop’s quota. In so far 
as the trees in IJbrahimnagar village 
were concerned, the first plaintiff. . as 
DW 2 stated in his chief-examination 
that 710 trees in Ibrahimnagar village 
were allotted to local contractors by 
the Excise Authorities. In cross-exa- 
mination he admitted that even this sẹ} 
called -allotment of trees to local 
‘people was about four or five months 
after he took up the contract. He also 
admitted that trees could not be tapped 
unless they were numbered and they 
could not be numbered unless tree tex 
was paid. It was not his case that he 
had - paid tree tax and yet the trees 
were not numbered, and given to him. 
As pointed out by the High Court, tre 
plaintiffs could not reasonably expect 
trees to be reserved for them without 
paying tree tax, Again as observed by 
the High Court, the evidence does nct 
show that despite other contractors be- 
ing allowed to tap trees. at [brahimnagar 
a balance of 710 trees was not avail- 
able if the plaintiffs required them. 
In fact the case of the plaintiffs was 


that they wanted to utilise the Ibrahim- . 


nagar trees later and not at the begin- 
‘ning. We are, therefore, unable to say 
that there was any. shortage ‘in. -tha 
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allotment of trees in Ibrahimnagar 
village. The Government expressly 
admitted that 1600 trees in Shengaram 
village had. been . wrongly included in 
the Marredpally shops quota and there- 
fore, they bad to be deleted. To com- 
pensate, the plaintiffs were allowed to 
purchase , toddy from the Government 
Depot. The quantity permitted to be 
purchased was the equivalent of the 
yield of 1250 trees. The shortage of 
trees in Shengaram village was, there- 
fore, rightly estimated by the lower 
Courts at 350, We do not think it is ne- 
cessary for us to probe any further 
into the matter as we are satisfied that 
the findings are correct. 


7. The learned counsel for the ap- 
pellants submitted that the bar of Sec- 
tion 41 applied only to suits for dam- 
ages arising from tortious acts and not 
to suits for damages arising from 
breaches of contract. Section 41 of the 


Hyderabad * Abkari Act runs as fol- 
lows: 
*41 (1) No action for damages shall 


be entertained by a Civil Court. against 
Government or against ang Abkari Off- 
cer for any act done or ordered to be 
done in good faith and in accordance 
with this Act. 


(2) All actions ‘against any Abkari 
officer and all actions which may be 
lawfully brought- against -Government 
or against any Abkari officer on ac- 
count of any act or thing alleged to 
have been done in accordance with this 
Act, shall not be entertained after six 
months from the date of doing the act 
or thing. 


. (3) If, in a suit for compensation for 
damages it is proved that adequate 
compensation was being tendered be- 
fore the institution of the suit, it shall 
be lawful for the court in its judgment 
to disallow costs to the plaintiff and 
layon him the costs of the defendant.”- 


The argument of the learned counsel 
was that the very requirement of good 
faith in order to claim immunity show- 
ed that the immunity conferred was in 
respect of tortious acts and not breach- 
es of contract. Whatever merit there 
may be in this submission in so. far as 
it relates to the bar under - Section 41 
(1), the submission has no force in re-. 
lation to the bar under Section 41 (2). 
Section 41 GI. Is not confined to actions| 
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for damages as is the case under Sec- 
tion 41 (1) but extends to “all ac- 
tions’. Good faith does not have to be 
established to plead the. bar of limita- 
tion under Section 41 (2) though it is 
necessary to claim immunity under 
Section 41 (1). Again: the act complain- 
ed of in the action may even be an act 
alleged to have been done in accord- 
ance with the Act and not merely an 


act done in accordance with the Act as- 


under Section 41 (1). Having regard to 
the wide language employed ‘in Sec- 
tion 41 (2), we are unable to see any 
justification for confining that sub-sec- 
tion to actions for damages arising out 
of tortious acts only. In Raghunandhan 
Reddy v. State of Hyderabad, through 
Secretary of Government, Revenue De- 
partment (AIR 1963 Andh Pra 110), 
Jaganmohan Reddy and Chandra- 
sekhara Sastry, JJ. had occasion to 
construe Section 41 of the Hyderabad 
Abkari Act. There Jaganmohan Reddy, 
J., observed as follows (at ‘p. 115): 


"It would appear that sub-section (1) 
bars suits for. damages against : Gov- 
ernment or against Abkari Officers for 
acts done in good faith, while sub-sec- 
tion (2) prescribes a period of limita- 
tion of six months for all actions which 
may be lawfully brought against Gov- 
ernment or against Abkari Officers. 
Learned advocate for the appellant, 
Shri Raghuvir,. sought to contend that 
this is confined to suits for damages, 
but later recognised the force of the 
contention of the learned Government 
pleader that all suits which can be. law- 
fully brought, whether for damages or 
otherwise, are governed by the limita- 
tion ‘prescribed therein. There is in 
our view no difficulty in the applicabi- 
lity of this section to the present suit 
inasmuch as it arises out of the action 
of the Excise Commissioner and the 
Excise Department in claiming loss in- 
‘curred by the Government as a result 
of the purported breach of contract by 
the appellant”. 

In the present case the plaintiffs them- 
selves have mentioned in the plaint 
that the cause of action for the suit 
drose on 8th May, 1952, when the two 
shops were reauctioned, on 30th Sep- 
tember, 1952, when the period of the 
contract expired and on 30th July, 1952 
when the Government gave a reply to 
their notice disclaiming all liability on 
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the part of the Government for the 
loss alleged to. have been occasioned to 
the plaintiffs. Whatever date is taken 
as the starting point the suit is clearly 
barred by limitation under S. 41 (2). 
The appeal is, therefore, Gage with 
costs, 


Apoed dismissed, 
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(From: (1977) 1 FAC 91 (Deihi) 


R. S.. SARKARIA AND 

P.. S. KAILASAM, JJ. ` 
Criminal Appeal. No, 276 of 1974, D/- 
20-2 -1979. ' 


Dhan Kumar, Appellant v. Municipal 
Corporation of Delhi, Respondent, 


Criminal P. C, (1974), Ss 386 — Ap- 
peal against acquittal — Powers of 
High Court — Nature. 


It is well settled that if two views 
of the evidence are reasonably possible, 
ene favouring acquittal and the other 
conviction, the High Court should not 
reverse the order of acquittal. 

(Para 15) 
` SARKARIA, Eé ~—— The appellant was 
tried and convicted under Section 17/16 
of the Prevention of Food Adulteration 
Act,- for selling adulterated rock salt, 
by the Judicial Magistrate, First Class, 
Delhi, and sentenced’ to six months’ 
rigorous imprisonment and a fine of 
Rs. 1000/- on March 17, 1971. The 
Additional Sessions Judge on Septem- 
ber, 6, 1971 accepted his appeal and 
set aside his conviction and sentence. 
Against that acquittal an appeal was 
filed in the High Court of Delhi which 
reversed the acquittal and convicted 
the appellant, restoring the sentence 
awarded by the Judicial Magistrate. 

2. Dhan Kumar has now come mn" 
appeal after obtaining special leave 
under -Article 136 of the Constitution, 
to this. Court. 


3. The prosecution case was as fol- 
lows : 

On May 30, 1970, at about 11. 30 A.M. 
Shri R. P. Singh, Food Inspector, found 
five bags of white (rock) salt belonging 
to the appellant lying on the foot-path 


Dear the entrance to Munshi -Ram 
Flour Mills. The. appellant, Dhan 
Kumar, was there, The Food Inspec- 
HW/HW/B574/79/SNV. ` 


d 
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tor Shri R. P, Singh, then in . the (b) The -sample was obtained under 
presence of Shri O. P. Sehgal (P.W. 3) -oeroion and -threat.: The transaction 


another Food Inspector; . Bishamber 
Dayal (P. W. 4).an employee of- the 
said Mills, and Police Constable - Jung- 
pal Singh (D. W. 4) purchased 600 
grams of that salt for five paise for the 
purpose of getting the same analysed, 
and obtained the receipt (Ex, P-A) from 
the appellant. A notice (Ex. P-B) . was 
given by the Food Inspector to the 
appellant, -intimating that the sample 
would be got analysed. The sample 
was divided -into three parts which were 
put into three. separate bottles and 
sealed. One sealed bottle was handed 
. over to the accused and the remaining 
two were retained by the Food Inspec- 
tor. Shri R. P. Singh prepared the 
inventory (Ex. P-C) in the presence of 
the said witnesses and obtained the 
signature of the appellant thereon. This 
inventory was attested by the witnesses 


‘who were present there including 
Police Constable Jungpal. Singh 
(D.W. 4). : 


4. One of the samples was sent to 
the Public Analyst, together with memo 
(Ex. P-D), for examination. The’ Ce 
Analyst made the report (Ex, P-E) 
the effect, that the sample of tae 
salt was adulterated due to 3.31 excess 
of matter insoluble in water and due 
to the preserice of ` extraneous matter 
like grit. 


5. At the close of the prosecution 
case, the accused was examined under 
- Section 342 of the Code of Criminal 
Procedure. He .admitted that the Food 
Inspector. had taken a sample of salt 
from him at the said time and place; 
but added that the bags of salt were 
not meant for sale but had been 
brought there to Munshi Ram Flour 
Mills for getting the same grinded after 
cleaning and washing. He further stated 
that the sample had been taken by the 
Food Inspector- under threat of being 
arrested by the Police Constable who 
had been called to the spot. 


6. The Judicial Magistrate rejected 
the defence plea. The Additional ’Ses- 
sions Judge, in appeal, accepted it with 
these findings: 

(a) That the salt was not lying stored 
for sale, but had been brought there to 
the Mill for the. purpose of having the 
same grinded after cleaning, 


lifting the sample, the appellant 


af so obtaining the.sample. was not a 
7oluntary sale by the appellant, not- 
~vithstanding Ehe fact that he accepted 
“ive paise as GE of the’ sample 
abtained; 


9. In arriving at the finding | (a) Ad- 
tional’. Sessions Judge did not accept 
“he ipse dixit of Shri R. P. Singh 
P. W. 1), to the effect, that the ap- 
rellant was actually’ selling the salt 
rom the bags, | there, ,for the reason 
“hat there was no ` evidence, whatever, 
“hat the appellant had, apart from the 
Afting of the sample by the Food In- 
spector, sold salt at that place to any 
me, The learned Additional Sessions 
-udge also noticed several tell-tale 
-ircumstances, pointing to the conclu- 
ion that the bags of salt were not 
-ying there for sale, The first of such 
-ircumstances, appearing in- the evi- 
dence. of the other Food Inspector 
DW 3) was that no scale or balance 
was found lying at the spot. The se- 
ond: admitted: circumstance. which, 
=ccording to: the Sessions Judge, was a 
aointer ‘to the - same conclusion was 
“hat the shop and the residential house 
af the appellant were situated ata 
distance from ‘the Mill near which the 
mags of salt were lying. His shop is in 
xubhash Nagar, while: his house is 
fituated in Regarpura No. 2. The third 
dmitted circumstance. taken ‘into con- 
Sideration by the Sessions Judge was, 
what two or three days prior to the 
Efting of this sample, the appellant had 
told P. W. 4 who is an employee of 
fhe Munshi Ram Flour Mill, that the 
Hrmer would bring his salt to their 
Mill. for. grinding. In this connection, 
P> W. 4 had further 
Kad "been grinding rock salt, 
et their Flour Mill, after EE 
washing the same. 


8. In support of ‘finding (a) the Ad- 
citional Sessions Judge further relied 
rpon the. non-denial by Shri O. P. 
cehgal, Food Inspector (P..W. 3) of the 
cefence plea when it was put to that 
witness in  cross-examination. It was 
gut to P. W. 3 that at the. time of 
told 
tae Food Inspector that the salt was 
rot for sale but had been brought for 
ceaning and grinding. to the Mill. The. 
witness., did not deny. this suggestion 


also 
and 


stated that they. . 


£ 
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but simply. stated that he did not re- 
member, if the accused had said so. 

9. For its findings (a) and (b), -the 
Additional Sessions Judge further re- 
lied on the, evidence of Constable Jung- 
pal Singh .(D. W. 4). This Constable is 
an attesting witness of the documents 
which were prepared by the Food In- 
spéctor at the time of lifting the sam- 
ple. He was cited as a prosecution 
. witness, but was not examined, He was 
therefore examined by the accused. 
D. W. 4 stated that the appellant had 
told the Food Inspector atthe spot, that 
the salt had been brought there from the 
Railway .Station and the accused refus- 
ed to give sample from that salt, but 
the Food Inspector threatened him that 
if he did not do so, he would be hand- 
ed over to the police. | 


10. In -arriving at finding (b), the 
Additional Sessions Judge further ob- 
served - that “there was nothing- on the 


record to show that. the appellant had . 


asked Tor five paise as the price of 600 
grams of salt or how the Food Inspec- 
tor thought of paying five paise as the 
price thereof.” ‘The Sessions Judge 
further noticed that apart from the- oral 
evidence, there was some writing on 
the inventory (Ex. P-C) in the hand of 
the appellant which had subsequently 
been deleted. The deleted words as 
are "Boni ka Saaf”. These words 
in the opinion oof the Sessions 
Judge, indicate. that the appellant want- 
ed to make a note. on the inventory 
(Ex. P-C) viz. that the salt in the bags 
was to be got cleaned etc., before put- 
ting it to sale. . 

11. On the basis of the above reason- 
ing and appreciation of evidence, the 
Additional Sessions Judge acquitted 
Dhan Kumar, appellant. 


12. The learned Judges of the High 
Court did not deal with all the reasons 
given and all the evidence relied -upon 
by the Sessions Judge in support of 
the order of acquittal. They did not 
at all touch the circumstantial evidence 
which, ` according to the Additional 
Sessions Judge, was a clear pointer to 
the conclusion that the salt in bags had 
been brought to the Mill for grinding 
and was not lying there for sale, Nor 
did they consider the effect of the fail- 
ure of the Food Inspector (P. W. 3) 
to refute the defence. plea when it was 
specifically put to him in- cross-exami- 
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nation. They culled out: from the evi- 
dence of Bishamber Dayal (P. W. 4) 
that- portion wherein he had said that 
the accused did not tell the Food In- 


spector that he had brought the salt 
for being grinded at the ~Mill. The 
learned Judges, however, overlooked 


that the witness had further stated that 
two or three days before this occur- 
rence, the -accused : had told the wit- 
ness that he would be bringing salt to 
their Mill for.cleaning and grinding. 
The High Court has further observed 
that P. W. 4, in fact, stated- that’ the 
accused was carrying the bags of salt 
in a ‘tempo’ “and had taken the Tempo 
ahead of the Flour: Mills”, From a 
perusal of the copy of the statement of 
P..W. 4 now furnished to us, it ap- 
pears that the witness did not say that 
the tempo with the load of salt: had 
been taken “ahead of the Flour Mills” 
when it went out of order. On the’ 
contrary, what the witness had stated 
was, that the salt "was: unloaded at that 
place as the Tempo went out of order”. 
In other words, according to the wit- 
ness,..the Tempo went out of order just 
at or near. the place where the salt in 
bags was lying outside the Mill. - 


13. The High Court. did not advert 
to that portion of the evidence of 
P. W. 4, also wherein he had stated 
that “salt is also grinded in their Mill” 


and that the salt brought at the Mill 
for grinding is first cleaned and then 
grinded. These portions. of the evi- 


' dence of P. W. 4 which have not been 


noticed by the High Court while pro- 
babilising the defence plea, viz., that 
the ‘salt was there not for sale but for 
grinding at the mill, undermine the 
veracity of the isolated version of the 
witness culled out by the High Court, 


14. In. support of their conclusion 
that the plea of the accused regarding 
the. salt being kept there_not for sale 
but for grinding, was an afterthought, 
the High Court ‘repeatedly observed 
that Jungpal Singh (D. W. 4) had stat- 
ed that the accused “had told the Food 
Inspector that he had not brought (e. 
salt for getting it grinded but that the 
Truckwalla had unloaded the bags of 
the salt at the spot wherefrom 
the samples were lifted”... We have 
perused- -the copy of the deposition 
of Jungpal. Singh (D. WA placed. 
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before us. We do not 
such statement therein, which the High 
Court has attributed to the witness. 
order to verify whether the copy 21 
the statement of D. W. 4 is correct, we 
wanted to peruse the ` original record. 
We were old by the learned counsel en 
both sides, that the -original record had 
been destroyed by fire, and the entire 
record of the case, had therefore, been 
‘reconstructed’, Even so, there is reasen 
to suspect that it was , through some 
mistake or error that the High Court 
has ascribed this statement to D. W. 4. 
The Additional Sessions Judge has, o3- 
served in his judgment that constable 
Jungpal Singh (D. W. 4), “has stated 
that the appellant- bad told the Food 
Inspector that the salt was not meant 
for sale’. The High. Court has not 
said in its judgment that, the Additional 
Sessions Judge had misquoted or mis- 
read the evidence of D. W. 4 on this 
point, . 

15. Be that as it may, the view - of 
the evidence 
Sessions Judge could not be said: to be 
unreasonable. It is well settled that 
if two views of the evidence are reason- 
ably possible, one 
and the . other conviction, the 
Court should not reverse the order of 
acquittal. 

16. There has been a GEES 
of this salutary rule of practice. 

17. These, then, are the 
which we now give in support of ot 
Order dated February 7, 1979, by which 
we allowed Dhan Kumar’s appeal and 
acquitted him. 

Appeal . allowed. 
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V. D. TULZAPURKAR AND 
A. P. SEN, JJ. 

Civil Appeal No 584 (N) of 1969, D- 
9-3-1979. 

Hill Tiller & Co., and others, Ap- 
pellants v. The Coffee Board, Bangalore 
and another, Respondents. 

Constitution of India, Art. 226 — 
Coffee Export Promotion  Incentiv3 


*(W. P. No. 1765 of 1966, D/- 5-6-1968 
(Mys)). 


HW/HW/B860/79/GDR 


Hill -Tiller & Co. v. Cofee Board, Barigalore . 


find amy. 
In - 


taken by the Additional, 


favouring acquittal ` 
High. 


.reasors 


Chicory made to them on 


S.C, 1785 
Scheme — Allotment of imported chi- 


cory to exporters. of Coffee through 
Coffee Board —- Discontinuation of 
Scheme — Disposal of balance stock of | 


imported chicory by public auction by 
Coffee Board — Writ petition seeking 
mandamus directing Coffee Board to 
make allotment of balance stock to 
registered exporters only — Maintain- 
ability — Rules governing Allotment of 
Imported Chicory to Actual Users 
oo by Coffee Board on 7-12- 1960), 


A wii petition was filed against the 
Coffee Board and the Union of India 
seeking a mandamus directing the - re- 
spondents,- particularly «the Coffee 
Board to make the allotment of the 
balance quantity of imported Chicory 
lying with it (after the discontinuation 
of Coffee Export Promotion Incentive 
Scheme) to registered exporters of 
coffee in equitable proportions accord- 
ing to what they were entitled to (dur- 
ing the continuation of the Scheme) on 


' fhe basis of the circulars on the per- 


centage of their earnings of foreign ex- 
change on their export of coffee and, 
an injunction was sought restraining it 
from selling or disposing of the same 
in any other . manner, Such reliefs 
were sought on the ground that the 
exporters were entitled to allotment of 
additional quantity of Chicory from out 
of the stock lying with the Coffee Board 
in equitable proportion on the basis of. 
the relevant circulars, inasmuch as 
while making the earlier allotments the 
value thereof had not been reckoned 
on the basis of C.I.F. price of the mm: 
ported Chicory only but the price in- 
clusive of import duty, handling and 
administrative charges of the Board. had 
been adopted resulting in lesser quan- 
tities being allotted to them, 


Held that neither under the terms of 
the Circular dated September 19, 1962 
nor under Rule IX of the Rules for 
Allotment of Imported Chicory to the 
Actual Users framed on December 7, 
1960 were the registered exporters en- 
titled to have allotments of imported 
the basis 
of merely the C.I.F, price paid by 
the pear’ while GEES ‘Chicory. 

(Para 9) 

Under para 3- of the Circular it was 
stipulated that the rate (meaning value 
or price of, imported chicory): for. al- 


€ 
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jotment to the exporter was to be the 
same “as had been fixed by the Board 
for allotment of imported -Chicory to 
Actual Users (for whom- imports of 
Chicory had“ been canalised through 
the Coffee Board in the earlier period). 
‘While making allotments of imported 
‘Chicory to Actual Users the rate or 
value of imported Chicory was invari- 
ably taken to be the price inclusive of 
import duty, handling and administra- 
tive charges and other items of expendi- 
ture. If that be so in terms of para 3 
of the Circular: dated: September 19, 
1962 the registered: exporters of Coffee 
were -liable to have .their entitlement 
made to them on the basis of not 
merely the C.I.F. price of imported 


Chicory but the price which was in- 
clusive of import duty, handling and 
administrative . charges and other ex- 


penses incurred by the Board and the 
allotments made to them on this basis 
were proper. The High Court was 
therefore right in taking the view that 
the exporters had failed to substantiate 
how they were entitled to claim that 
C.I.F. price of imported. Chicory should 
have been.-adopted for determining the 
value of the Chicory allotted to the 
exporters, (Para 7) 


Rule IX had nothing to do and never 
dealt with the topic of how the allot- 
ment to the actual user was to be 
Getermined, Writ Petition No. 1765 of 
1966, D/- 5-6-1968 (Mys), Affirmed. 

(Para 8 


TULZAPURKAR, J.:— This appeal by 


certificate. is. directed against the judg- ` 


ment and order dated June 5, 1968 ož 
the Mysore High Court dismissing Writ 
Petition No. 1765 of 1966 filed by the 
appellants under Article 226 of the Cons 
stitution. 


2. The facts giving rise to the writ: 


petition may be stated thus: Chicory, 
a component used for blending 
coffee, used to be imported from foreign 
countries, Prior to 1-10-1960 licences 
for import of Chicory by ‘Actual Users’ 


were issued directly to them by the 


-~ 


with ` 


Joint Chief Controller of Exports and. 


Imports, Madras. Between 1-10-1969 
and 30-9-62 these imports were `canalis- 
ed through the Coffee Board but on 
and after 1-101962 imports on account 
of ‘Actual: Users’ were stopped as the 


Government discontinued the ‘scheme 


equivalent in rupees earned by. 
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of allotment of Chicory to ‘Actual 
Users’. Blended coffee has been a com- 
modity for export earning valuable 
foreign exchange and with a view to 
give incent:ve to exporters of coffee 
from India, the Government introduced - 
a scheme called Coffee Export Promo- 
tion Incentive Scheme in the year 1962 
whéreunder through the Coffee ` Board 
allotment of imported Chicory was done 
to persons who exported coffee. The 
value of Chicory ‘so allotted to each ex- 
porter registered with the Board was 
related to the amount of foreign ex- 
change earned by him on the export of 
blended ‘coffee. The scheme was pub- 
lished in a Circular dated ` September 
19, 1962 addressed by the Coffee Board 
to all Registered Exporters whereunder 
initially in respect of coffee shipped by 
the Indian exporters for consumption 
in U.S.A, from 1-1-1962 to 30-6-1962 
the quantity of imported Chicory to be 
allotted to the exporters was to be cal- 
culated on 10% of the foreign exchange 
each 
exporter: or the. quantity of coffee ship- 
ped to U.S A. and "the rate for allot- 
ment of imported Chicory to the ex- 
porters will be the’ same as that fixed 
by the Board for allotment of imported 
Chicory to Actual Users’, The scheme 
remained in- force from 1-1-1962 to 
30-4-1966. whereafter it was  discontinu- 
ed; but fer periods subsequent to 
June. 30, 1962 under different circulars 
‘issued from time to time the quantity 
to be allotted was altered, for instance,- 
for the period from 1-1-1963 to 30-6- 
1963 the quantity was reduced to 25% 
of the foreign exchange equivalent in 
rupees earned by each exporter in re- 
spect of quantities shipped to U.S.A. 
and to the extent of 14% in respect of 
quantities shipped to non-bilateral ac- 
count countries except U.S.A. and for 
the period 1-7-1963 -to 30-9-1963 the 
allotment of Chicory was reduced to 
2% of the foreign exchange earned ` by 
the exporters but it was again enhanc- 
ed to 3% which enhanced allotment 
continued in respect of exports up to 
30-4-1966. It appears that after the said 
scheme wes - discontinued, the. Coffee 
Board had with it on 1-5-1966 a ba- 
lance stock of 508 tonnes of imported 
Chicory which the Coffee Board started 
disposing cf in small quantities by pup- 


lic auction, 
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- 3. Om, September 7, 1966 the appel- 
lants. filed a Writ Petition No. 1765 of 
1966 against the Coffee Board and tke 
Union of India seeking a mandamus 
directing the respondents, particularly 
the Coffee Board to make the allotment 
of the balance quantity of imported 
Chicory lying with it to registered ex- 
porters of coffee in equitable 
tions according: to what they were en- 
titled to on the basis of the circulars 
on the percentage of their earnings 2f 
foreign exchange on their export >f 
coffee and “an ‘injunction restraining it 
from selling or disposing of the same 
in any other manner. Such reliefs wee 
sought on two grounds, namely, (4) 
that the balance stock of Chicory lying 
with the Coffee Board which had been 
imported on Exporters’ account must be 
regarded as being held in. trust for re- 
gistered exporters of coffee and that 
the Coffee Board could not sell or 
otherwise deal with or allot such Chi- 
cory to any other person and (bi that 
in determining the value of the Chi- 
cory that had been allotted to the ex- 
porters of the coffee on the basis of the 
foreign exchange earned by them ` the 
Coffee Board had wrongly taken the 
price inclusive of import duty paid ty 
it and handling and administrative 
charges and other expenses incurred ky 
it while only the C.I.F. price of Chi- 
cory should have been adopted and this 
had resulted in allotment of lesser 
quantities of Chicory to the exporters. 
Negativing both the grounds the High 
Court dismissed the writ petition of the 
appellants. As regards the first grourd 
the High Court, on. the material placed 


before it by the Coffee Board came to 
the conclusion that the total quantity 
of Chicory imported by the Coffee 


Board on Exporters’ account Le. under 
licences granted by the Government ef 
-India under the Coffee Export Promo- 
tion Incentive Scheme was only 2140 
tonnes while the total quantity of Ch- 
cory allotted to exporters for the er- 
tire period of the scheme was -2615 
tonnes, that is to say, the total allot- 
ment to exporters was in excess of the 
total quantity imported under tke 
scheme, which excess quantity was per- 
haps diverted from the quantity cf 
Chicory imported on Actual Users’ Ac- 
count and, therefore, the registered ex- 
porters could not claim- any further 
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allotment from out of the said stock 
of 508 tonnes of Chicory. Regarding the 
second ground the High Court . took 
the view that the appellants had failed 
to substantiate how they were entitled © 
to claim that C.I.F. price of imported 
Chicory should have been adopted for 


determining the value of the Chicory 
allotted to the exporters, 
4 z 
4. At the outset it may . be stated 


that counsel for the appellants did not 
question the High Courts finding on 
the first point, namely, that the. total 
allotment of imported Chicory to the 
exporters was in excess of the total 
quantity imported on Exporters ac- 
count under the scheme. The only con- 
tention urged in support of this appeal 
before us was that the exporters (in- 
cluding the first appellant) were en- 
titled to allotment of additional quan- 
tity of Chicory from out of 508: tonnes 
Tying with the Coffee Board in equit- 
able proportion on the basis of the rele- 
vant circulars, inasmuch as while mak- 
ing the earlier allotments the value 
thereof had not been reckoned on the 
basis of C.I.F. price of the imported 
Chicory only but the price inclusive of 


import duty, handling and administra- 
tive charges of the Board had been 
adopted resulting in lesser quantities 


being allotted to them, | 


5. In support of the above conten- 
tion counsel for the appellant placed 
strong reliance upon paragraphs 2, 3 
and 4 of the Circular of the Coffee 
Board dated September 19, 1962 ex- 
plaining the method of allotment of 
imported Chicory under the Incentive 
Scheme to registered exporters. It was 
stated that the registered exporters of 
coffee including the first appellant were 
unquestionably liable to pay the import 
duty, handling, and administrative 
charges etc. to the Board separately 
ie. in ‘addition to C.I.F. value or price 
but it was contended that these factors 
ought to. have been excluded while de- 
termining the‘ quantity of Chicory to 
be allotted to them which should have 
been done only on the basis of a C.LF. 
value or price paid by the Board while 
importing Chicory. and in that behalf 
reliance was placed on Rule IX of the 
“Rules Governing Allotment of Import- 
ed Chicory to Actual Users” framed by 
the Coffee. Board. on December. 7, 1960. 
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.6. On the other hand, counsel for 
the Coffee Board contended that neither 
the Circular dated September 19, 1962 
nor Rule IX of the Rules Governing 
Allotment of Imported Chicory to Actu- 
al Users supported the appellants’ con- 
tention, but on the other hand, para 3 
of the Circular dated September 19, 
1962 clearly stated that the rate (mean- 
ing value or price of imported Chi- 
cory) for determining the allotment to 


the exporters was “to be the same as- 


that fixed by the Board for allotment 
of imported Chicory to Actual Users” 
and while: making allotment of imported 
Chicory to Actual Users the Board had 
invariably and without exception 
reckoned the value on the basis of the 
price which was inclusive of import 
duty, handling and other administrative 
charges etc. and, therefore, allotments 
on similar reckoning had been properly 
made to registered exporters including 
the first appellant.. It was further con- 
tended that since the registered ex- 
porters including the first appellant had 
acquiesced in and accepted the earlier 
_ allotments made on the basis of the 
price being inclusive of import duty, 
handling and other expenses .incurred 
by the Board they should not be per- 
mitted to make a grievance in that be- 
half at a belated stage. Counsel, there- 
fore, urged that on both these grounds 
the appellants’ contention deserves to 
be rejected. : 


T.. From the rival contentions urged 
by counsel on either side, which we 
have summarised above, it will appear 
clear that the main question that arises 
in the appeal is whether under _the 
terms of the Incentive Scheme as con- 
tained in the Circular issued by the 
Coffee Board on September 19, 1962 
the registered exporters of coffee were 
entitled to have their allotments of im- 
ported Chicory determined on the basis 
.of only the C.I.F. price paid by the 
Board for importing Chicory as con- 
tended by the appellants or the Coffee 
Board was entitled to make the allot- 
ments on the basis of the value or price 
of such imported Chicory being inclu- 
Sive of import duty, handling and ad- 
ministrative charges etc. incurred by 
the Board as urged by it? Since the 
question depends upon the terms of the 
Incentive. Scheme it will be desirable 
"to set out the material terms which are 
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to be found in paragraphs 2, 3. and 4 
of the said Circular. The materiał 
portion of the Circular runs thus: 


“COFFEE BOARD 


BANGALORE 
19-9-1962 
CCY/82/849 
All Registered `Exporters, 
Dear Sirs, 


Allotment of Chicory to exporters of 
Coffee as an Export Promotion Incen- 
tive. 

1, SR et eeesvesreseesza ET 


2. The incentive will be in the form 
of an allotment of imported Chicory to 
the exporters who have actually ship- 
ped coffee to U.S.A. from Ist of Janu- 
ary 1962. The quantity will be calculat- 
ed on 10% of the foreign exchange 


equivalent in rupees earned by each 
exporter of the quantities of coffee 
shipped to U.S.A, from Ist January 


1962. 


3. The rate for allotment of import- 
ed Chicory will be the same as that 
fixed by the Board for allotment of.im- 
ported chicory to actual users, 


4. Within one month from the date 
of issue of this circular, any registered 
exporter who has exported coffee to 
U.S.A. during January/June 1962 may 
submit a formal application to the 
Board, mentioning the quantity of cof- 
fee shipped by him during the period 


` January/June 1962 and the amount of 


foreign exchange earned by him by 
way of these exports. The amount of 
foreign exchange earned by the eg- 
porter and mentioned in the applica- 
tion should be duly certified by the 
foreign exchange Banks through which 
the bills were negotiated by the ex- 
porters. The quantity to be given as 


incentive will be determined in the fol- 


lowing manner: 


(1) Foreign exchange equivalent 


in rupees earned on ship- 
ments of coffee to U.S.A. 
during the. period January 
- 1962 Rs, 
(2). Ten oer cent of the above Rs, . 
(3) Rate for allotments of chi-. 
- cory e 3 Rs. 
(4) Entitlement of the exporter . 
- towards incentive (amount . 
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‘Shown against item (2).di- 
. vided by item (3). - 
(5) Ge (0) jeson a "P 
Yours faithfully, 
Marketing Officer.” 


Rs, 


Chief Coffee 


Paras 3 and 4 are very important and ` 


throw light on the issue to be decided. 
It is clear that the expression “rate for 
allotment” occurring in para 3 and in 
item (3) of para 4 meant or referred to 
the valué or price of Chicory for de- 
termining the allotments, (In fact in 
one of the subsequent Circulars dated 
March 25, 1966 item (3) of para 4 ran: 
“Value of Chicory for determining en- 
titlement”), Therefore,.under para 3 it 
was stipulated that the rate (meaning 
value or price of imported chicory) for 
allotment to the exporter was to be 
the same as had been fixed by the 
Board for allotment of imported Chi- 
cory to Actual Users (for whom im- 
ports of Chicory had been canalised 
through the Coffee Board in the earlier 
period). Secondly, para 4 indicated the 
manner in which the entitlement of 
each exporter was to be determined 
and reading items (2), (3) and (4) of 
that para it is clear that the quantity 
of such entitlement was to be arrived 
at by dividing the amount shown 
against (2) (viz. 10% of the foreign 
' exchange earned) by the amount shown 
against (3) (viz. value or price of the 
imported Chicory). The question is 
‘while dividing the amount at item (2) 
by the amount at item (3) whether the 
latter amount should be only the C.LF. 
price paid by the Board while import- 
ing Chicory or that amount should be 
the value or price inclusive of import 
duty, handling and administrative 
charges ete. incurred by the Board? In 
‘our view, para 3 furnishes the answer 
to the question, namely, that the rate 
(meaning the value or price of import- 
ed Chicory) for making allotment to 
each exporter shall be the same as was 
fixed by the Board for making allot- 
ment of imported Chicory to Actual 
Users, In paragraph 17 of the counter- 
affidavit dated October 10, 1966 filed 
by, the Coffee Board in reply to the 
writ petition, it had been categorically 
averred that the rate for allotment to 
Actual Users included not merely the 
C.I.F. value of the Chicory but also 


the import duty and other costs of im- 
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portation and other incidental expenses. 
This averment was never disputed or 
challenged in the High Court but in 
order to satisfy ourselves that this 
averment was based on factual material 
we called upon the Coffee: Board to 
file an additional affidavit setting out 
material if any on which the averment 
was based and accordingly an addi- 
tional affidavit dated February 8, 1979 
on behalf of the Coffee Board has been 
filed before us. In paragraph 3 thereof 


_ a ‘noting made in original file No. CCY/ 


22/60 relating to the period November 
1960 has been extracted (we may state 
that the original file containing the 
noting was produced for our perusal at 
the hearing); The noting relates to the 
subject: “Import of Chicory — Gene- 
ral Procedure for allotment to Actual 
Users” and Item 12 of the note deals 
with ‘fixation of selling price’ and it 
has- been stated under that item that 
“for fixation of the selling price of im- 
ported Chicory the following items will 
have to be taken into account: (a) C.I.F. 
price of Chicory powder per ton; (b) 
Import duty’ at 50% ad valorem, (c) 
Port Trust.dues, demurrage charges, 
etc., (d) Clearing charges, cartage, go- 
down rent, (e) Commission charges for 
Clearing Agent if agreed and (f) Ad- 
ministrative expenses of the Board. 
With these formalities, we may be able 
to go ahead with the scheme”, Para- 
graph 3 of the affidavit proceeds to 
state that the aforesaid noting had been 
approved by the Chairman of the Cof- 
fee Board and was implemented during 
the subsequent years and that there 
had been absolutely no modification in 
the method of arriving at the price 
while the actual price varied from year 
to year on account of the changes in 
the components that went into the 
allotment price. From this affidavit it 
is quite clear that while making allot-} 
ments of imported Chicory to Actual 
Users the rate or value of imported 
Chicory was invariably taken to be the 
price inclusive of import duty, hand- 
ling and administrative charges and 
other items of expenditure. If that be 
so in terms of para 3 of the Circular 
dated September 19, 1962 the register- 
ed exporters of Coffee including the 
ist appellant were. liable to have their 
entitlement made to them on the basis 


of not merely the C.I.F. price of im- 
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ported: Chicory, but the price which‘ was 
inclusive of import duty, handling and 
administrative charges and other ex- 
penses: incurred by the Board and thé 
allotments made to them on this basis 
were proper. 


‘8. Turning to Rule IX of the Rules 
Governing Allotment of Imported Chi- 
cory to Actual Users framed by the 
Coffee Board on December 7, 1960 on 


which reliance was placed by 
counsel for- the appellant it appears 
to us clear that the said Rule 


on its proper construction cannot 
avail the appellants. It is true (hat the 
said Rules were framed by the Coffee 
Board. on the subject of . Allotment of 
Imported Chicory to Actual Users dur- 
ing the period October 1960 — March 
1961 when the imports of Chicory were 
canalised through the Coffee Board. 
' Rule IX which dealt with ‘Sales. Tax’ 
will have to be read in the context of 
the preceding Rule. VIII that dealt 
with ‘Payment’ of price by the allottee 
of imported Chicory and. so read it will 
be clear that the same was: framed. only 
for making it clear that the allottee 
was also liable to pay sales tax and 
other taxes, in addition to the price 
payable “by him under. Rule VIII. Rule 
IIX had nothing to do and never dealt 
with the. topic of how the allotment: to 
_jthe Actual User was to be determined. 
It is in this context Rule IX will have 
to be construed. It ran thus: 
“IX— Sales Tax . 


The allotment rate shall bé exclusive 


of all taxes such as Sales Tax — both 
Central and State — and any other 
taxes, cesses, duties leviable on the ` 
same according to-law. These shall al- 
ways: be borne by the allottee.” 

Counsel for the. appellants urged. that 
the expression ‘the allotment rate in 
the above Rule meant ‘rate (price) - for 
allotment’ and, therefore, this Rule 
provided. for reckoning the price- for 


making allotment as being exclusive of 
all taxes, cesses and duties ` (which 
would include import: duty): It is im- 
possible to put such construction on 
this Rule. In the first place the expres- 
sion used is.not ‘rate for allotment’ (as 
is the case in paras 3'and 4 (3) of: the 
Circular dated September 19, 1962). but 
_ the. expression is ‘the allotment rate’ 
which must mean and did’ mean ‘the 
allotment price’ meaning thereby’ the 


. being inclusive of import 
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price of the allotment or price of the 
allotted quantity which shall be exclu- 
sive of all taxes, cesses and duties Jevi- 
able thereon under the law. Secondly, 
the context as indicated above shows 
that the expression ‘the: allotment rate’ 
must have meant the ‘rate or price of 
the allotment’. On its proper construc- 
tion, therefore, the said Rule. does not . 
support the appellant's contention that ` 
the value or price of imported Chicory: 
was to be reckoned as. exclusive of 


. taxes, cesses and duties while determin- 


ing the quantity of the allotment. 


9. In our view, therefore: ‘neither 
under the terms of the Circular dated 
September 19, 1962 nor under Rule (SI 
of the Rules for Allotment of Imported 
Chicory to the Actual Users framed on 
December 7, 1960 were the registered. 
exporters (including the first appellant) 
entitled to have allotments of imported 
Chicory made to them on the basis of 
merely the C.I.F. price paid by the 
Porra while importing Chicory. ; 


190. Moreover, we find considerable 
force in the ‘contention of counsel for 
the Coffee Board that the Registered 
Exporters (including the first appellant) 
should not be permitted to put forward. 
their aforesaid grievance at a belated 
stage, for, the facts ‘emerging on record 
in that behalf are very revealing. It 
was after accepting the earlier allot- 
ments made on the basis of the price 
duty, hand- 
ling and administrative ` charges and 
other expenses incurred by the Board 
under the Scheme that for the first 
time by its letter dated October 4, 1965 
the Association (second appellant) made 
its complaint that the price was wrong- 


ly being reckoned as inclusive of im- 


port duty, handling and administrative 
charges ete., to which the Coffee Board 
by its reply dated October 19, 1965 as- 
serted that. the price had. been fixed 
after careful consideration and the 
same could not be reduced. Even there- 
after by its letter dated January 28, 
1966, the Association seems to have 
acquiesced in and accepted allotments 
made to the registered exporters on that 
basis-up to the month of October 1965 
and ‘merely stated that the Association 
will feel obliged if allotments for the 
month of November and onwards ‘were 
made op the basis of mere GIE price 
paid by the Board and that too bes 
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cause the market for imported chicory 
was declining very fast with the result 
that the coffee exporters - were unable 
to realise profits as calculated by them 
and, therefore, in order to. enable them 
to reduce their losses the request. was 
made, In other words, relief of Sgr 
pathetic consideration was solicited y 
the Association from the Coffee Board 
with regard to future - allotments. in 
these circumstances the grievance mae 
by the appellants cannot be entertainad 
by a Court of. Law. 
11. In the result the 

and is. dismissed with costs. 

„Appeal dismissed. 
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SUPREME COURT 1791 
(From: Delhi)* 

N. L. UNTWALIA AND 
O. CHINNAPPA REDDY, JJ. 


Criminal Appeals Nos. 373 and 
of 1978, D/- 10-1-1979. 


Ram Lal Narang, Appellant v. State 
(Delhi Admn.), Respondent. 


And 


Om Prakash Narang and another, 
Appellants y. - State (Delhi Admn. L Re 
spondent. 


(A) Criminal P. C. (1898), Ss. 233, 239 
— Conspiracies -whether separate or- on® 
— Determination of. (Penal coe dE 
S. 120-B). 


A conspiracy. case was initiated 
against certain accused on ground that 
they had replaced certain articles of 
great antiquity, beauty and value ky 
fake ones by cheating the Court. Suw- 
sequent investigation revealed that still 
more persons were involved and tke 
object was to export the articles ef 
antiquity illegally to foreign countries 
and in fact the genuine articles were 
recovered from a foreign country. 
Therefore,. a second case of conspiracy 
was initiated in. a different court 
the earlier conspiracy case was witk- 
drawn. 


*(Criminal Mise. (M) Nos. 323 and 322 
of 1977 and Criminal Mise. Nos. 1083, 
1149 of 1978 in Spl. Misc. (M) No. 

322 of 1977, D/- 10-1-1978 and 14-% 
1978 (Delhi)) - 
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_ gistered. 
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Held that the two conspiracies were 
in substance and in truth separate and 
not one. Therefore, : the investigation 
and: the:taking of cognizance in the se- 
cond case were.not without jurisdiction. 
The objects of the. two conspiracies 
were different. The- alleged object of 
the first conspiracy -was to obtain _ pos- 
session of the -articles from the -Court 
by cheating and to misappropriate 
them. The alleged object of the second 
conspiracy was the disposal of the 
stolen property by exporting to foreign 
country.. The offences alleged in ` the 
first case were S. 120-B read with Sec- 
tion 420 and S. 406 Penal Code, while 
the offences: alleged in the second case 
were S. 120-B read with sS. 4ll, Penal 
Code and Section 25 of the Antiquities 
and Art Treasures Act which had not 
yet come into force on the date when 
the First Information Report was re- 
(Para 11) 


The question is not whether the na- 
ture and character of the conspiracy 
has changed by the mere inclusion of 
a few more conspirators as accused or 
by the addition of one more’ among 
the objects of the conspiracy. The ques- 
Don is whether the two . conspiracies 
are in substance and’ truth the same. 
‘Where the conspiracy discovered later 
is found to cover a much larger can~ 
vass with broader ramifications, it can- 
not be equated with the earlier con- 
spiracy which covered a smaller field 
of narrower dimensions. The -conspira- 
cies which are the subject-matter of 
the two cases could not be said to be 
identical though the conspiracy which 
is the subject-matter of the first case 
may, perhaps, be said to have turned 
out to be part of the conspiracy which 
is the subject-matter of.second case. 

(Para 11) 

(B) Criminal P. C. (1898), Ss. 173, 198 
—- Cognizance of offence by Magistrate 
— .Further investigation by police —. 
Not barred. AIR 1969 Cal 316 and 
AIR 1951 Raj 131 and 1974 Cri LJ 978 
(Punj & Har) (FB), Overruled. | 


Notwithstanding that a Magistrate ` 
had taken cognizance of the offence 
upon a police report submitted under 
Section 173 of the 1898 Code, the right 
of the police to further investigation’ 
is not exhausted and the police can ` 
exercise such right-as often as neces- 
sary when fresh information comes to 
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light. There was no provision in the 
Code of Criminal Procedure (1898) 
which, expressly or by necessary im- 
plication barred the right of the polica 
to further investigate after cognizance 
of the case had been taken by the 
Magistrate Neither S. 173 nor S. 190 
lead to say that the power of the police 
to further investigate was exhausted by 
the Magistrate taking cognizance of the 
offence, Practice, convenience and. pre- 
ponderance of authority, permits re- 
peated. investigations on discovery ` of 
och facts, AIR 1969 Cal 316 and AIR 
1951 Raj 131 and 1974 Cri LJ 970 (Punj 
& Har) (FB), Overruled. ` 

. (Paras 15,.18, 20, 21, 22) 
Cases Referred: Chronological Paras 
1974 Cri LJ 970 (Punj & Har) (FB) S 


1973 Cri LJ 1288 (Ker) 17 
AIR 1969 Cal 316: 1969 Cri LJ 723 20 
(1955) 1 SCR 1150: AIR 1955 SC 196: 


1955 Cri LJ 526 18 
AIR 1952 Orissa 350: 1952 Cri LJ 1635 
1951 SCR 729: AIR 1951 SC 441: 52 

Cri LJ 1491 19 
AIR 1951 Raj 131: 52 Cri Ly 964 20 
(1947) 48 Cri LJ 774 (Lah) 17 


AIR 1946 Mad. 502: 47 Cri LJ 993 17 
(1944) 71 Ind App 203: AIR .1945 PC 

18: 46 Cri LJ 413 15 
AIR 1919 Mad 751: 19 Cri Ly 901 ` 
. l 16, 17 

Mr. Ram Jethmalani, Sr,- Advocate 
ün Cr. A. No. 373), Mr. A. K. Sen, Sr. 
Advocate (in Cr. A. No. 374) (Mr. Har- 
jinder Singh Advocate with them), for 
Appellants; Mr. U. R. Lalit, Sr. Advo- 
cate (Mr. R. N. Sachthey Advocate with 
him), for Respondent. 


CHINNAPPA REDDY, J.:— On the 
intervening night of 31st -March 1967 
and ist April 1967, two sandstone pil- 
lars of great antiquity, beauty and 
value were stolen from Suraj Kund 
temple, in village Amin (District Kar- 
nal, Haryana). They were of the Sunga 
period (2nd Century B. C.) and their 
present estimated value in the inter- 
national Art Treasures’ Market is said 
to be around five hundred thousand 
American dollars. A first information 
report (LB No. 72 of 1967) was re- 
gistered by the Police of Lutana, Dis- 
trict Karnal. The pillars were recover- 
ed on 2nd May 1967. On completion of 
investigation a charge-sheet ` was filed 
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. written be H. L, Mehra 


. First Information 
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on 3rd October 1967 in the Court of the . 
Ilaga Magistrate at Karnal, against one 
Bali Ram Sharma. and. twoọ others. The — 
case ended in their acquittal on 16th 
July. 1968. During the pendency of the 
case one Narinder Nath Malik (N, N. 
Malik) filed an application before the 
Magistrate alleging that he was a- re- 
search scholar and requesting that he 
might be given custody of the two 
pillars to enable him to make a detail- 
ed study. At the. instance of H. L. 
Mehra, the then Chief Judicial Magis- 
trate, Karnal and a friend of N. N. 
Malik, the learned Ilaga Magistrate 
gave custody of the two pillars to N. N. - 
Malik on his executing a personal bond 
in a sum of Rs. 20,000. The order was 
himself . and 
signed by the Taqa Magistrate, ‘The 
pillars remained in .the custody of 
N. N. Malik from ist March 1968 to 
27th May 1968, when N. N. Malik pur- 
ported to return them to the Court of 
the Ilaqa Magistrate, Karnal. After the ` 
acquittal of Bali Ram Sharma and 
others, -the pillars were handed over 
to the Lambardar of village Amin. 
Later, it came to light that the pillars 
returned by N. N. Malik were not the 
original pillars but fakes, Thereupon, 
Report No, RC.2/71- 
CIA/SPE/CBI was registered at Delhi 
against. N.. N. Malik and H. L. Mehra 
under S..120-B read with Sections. 406 
and 420. Indian Penal Code. After com- 
pleting -ethe investigation the C. B. L 
filed a charge-sheet No, R. C. 2 of 1971 
in the Court of Special Magistrate, 
Ambala, against N, N. Malik and H.L, 
Mehra for alleged offences under Sec- 
tion 120-B read with Sections 406 and 
420, Indian Penal Code. The charge- 
sheet was filed on 30th December, 1972. 
On 17th May, 1976, the learned Special 
Magistrate, Ambala, passed an order 
directing the framing of charges against 
N. N. Malik and H.: L. Mehra. But, 
no charges were actually framed as 
the accused were not present in the 
Court. On 17th April, 1977, the Public 
Prosecutor filed an application under 
Section 494, -Criminal Procedure, Code 
for permission to withdraw the case 
against Malik and Mehra. The learned 
Special Magistrate, Ambala, by his 
order dated 16th May, 1977, permitted 
the withdrawal -of the case and SE 


charged the accused. 
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2 Between May 1976’and May 1977 
several other things happened and the 
Narang brothers, the appellants in the 
two appeals, made their appearance on 
the scene. It may be mentioned here, 
that of the three Narang brothers, Om 
Prakash alias Omi Narang had been 
living in London since 1970, Manohar 
Lal alias Manu Narang had been simi- 
larly living in Loridon since July 1974 
and Ram Lal Narang alone had been 
living in- India, Ram Lal Narang was 
detained first under the. MISA from 
September 1974 till he was released 
under orders of the High Court, and 
later, under the COFEPOSA from ist 
July 1975 till after the revocation of 
the internal Emergency in March 1977. 
The two genuine pillars which had been 
removed from Suraj Kund temple were 
traced and found in London in the 
warehouse of Messrs. Spink & Co. It 
was suspected that Manoharlal Narang 
and Ramlal Narang had engaged Bal- 
kishan Rawal and Nathubhai Rawal of 
Delhi to make three sets of fakes and 
had exported the genuine pillars to 
London. A First Information Report 
(R.C.4/76CIU(A)/SPE) was registered by 
the Superintendent of Police, 
(Antiquities, SPE/CBI, New 
against Manohar Lal Narang and 
others for alleged offences under Sec- 
tion 120-B Indian Penal Code read with 
Sec, 411, Indian Penal Code and Sec- 
tion 25 (1) of the Antiquities and Art 
Treasures Act, 1972. On 26th June, 
1976, N. N. Malik made an application 
before the Chief Metropolitan Magis- 
trate, Delhi, in case R. C. Number 
4/76-CIU(A)/SPE, New Delhi, purport- 
ing to be under Section 306 of the 
Code of Criminal Procedure, 1973, pray- 
ing that he might be granted pardon. 
The application mentioned Sections 411, 
406 and 420, Indian Penal Code read 
with Section 120-B and Section 25:(1) 
of the Antiquities and Art Treasures 
Act, 1972, as the offences involved. The 
application was supported by the reply 
filed by the Superintendent of Police, 
C.BI. On 3rd July 1976, the Chief 
Metropolitan Magistrate, Delhi, grant- 
ed pardon to N. N. Malik. Before the 
grant of pardon the confessional state- 
ment of N. N. Malik was got. recorded 
by the Metropolitan Magistrate, Delhi. 
Thereafter, on 19th July 1976, a charge- 


sheet (R.C.4/1976) was filed in the Court 
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of Chief Judicial Magistrate, Delhi, for 
offences under Section 120-B, Indian 
Penal Code read with Sections 420, 411 
and 406, Indian Penal Code and Section 
2) of the Antiquities and Art Treasures 
Act, 1972. The.case was transferred 
to the Court of the Additional Chief 
Metropolitan Magistrate. On 20th July 
1976, the Additional Metropolitan Magis- 
trate issued process for the appearance 
of the three Narang brothers. The 
learned Magistrate also issued warrants 
for the extradition of Omi Narang and 
Manu Narang who were in London. 
Extradition proceedings were initiated 
in Britain at the instance of the Gov- 
ernment of India. The Metropolitan 
Magistrate, Bow Street, London order- 
ed the detention of Omi Narang and 
Manu Narang pending the issue of 
warrants by the Secretary of State 
under Section 5 of the Fugitive Offen- 
ders Act. A petition for the issue of 
Writ of Habeas Corpus Ad Subjicien- 
dum was filed in the High Court 
of Justice, Queen’s Bench Division, 
London, The Divisional Court directed 
the release of Omi Narang and 
Manu Narang. The Government of 
India filed an appeal to the House of 
Lords and on 24th March, 1977, the 
appeal was allowed. Omi Narang and 
Manu Narang were finally extradited 
ard brought to India on 27th July, 
1977. 


3. Meanwhile internal emergency 
was lifted in India in March 1977 and 
Ram Lal Narang was released. Almost 
immediately he filed a petition before 
the Additional Metropolitan Magistrate 
to drop the proceedings against him, to 
cancel the extradition warrants and to 
discharge the accused. The contention 
was that the entire investigation in 
First Information Report No. R.C.4/76 
was illegal as a case on the same facts 
was already pending before the “Ambala 
Court and that the Delhi Court acted 


without jurisdiction in taking cogniz- 
ance of the case pursuant to a 
revort of police based upon such 


illegal investigation. The learned Magis- 
trate held that he was not competent 
to sit in judgment, as it were, over the 
order of his predecessor taking cogniz- 
ance of the case. He, however, found 
that the conspiracy which was the sub- 
ject-matter of the case before the Court 
at Ambala and the conspiracy which 
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was the subject-matter of the case be- 
fore himself were one and the same, 
but, he held that the question as to 
which Court should proceed with the 
case was not for him to decide; it was 
a matter for the High Court to decide 
under Section 186, Criminal Procedure 
Code. The learned Magistrate also 
noticed an application filed before him, 
after the conclusion of arguments, in- 
forming him that the case in the Court 
at Ambala against Malik and Mehra 
had since been withdrawn on 16th May 
1977. - 


4. On 2lst June 1977, two applica- 
tions were filed in the Deihi High Court 
under Section 482, Criminal Procedure 
Code, one by Ramlal Narang and the 
other on behalf of Omi Narang and 
Manu Narang who were still in England 
awaiting extradition. The applicants 
sought quashing of the orders of 
learned Metropolitan Magistrate issuing 
process to them and warrants for the 
extradition of Omi Narang and Manu 
Narang. It was also sought to be 
declared that the entire investigation 
in R. C. 4 of 1976 was illegal and the 
orders of the Chief Metropolitan Magis- 
trate and the Additional Metropolitan 
Magistrate taking cognizance of R.C.4 
of 1976 were illegal. The grant. of par- 
don to N. N. Malik was questioned. It 
was also prayed that the proceedings 
before the Metropolitan Magistrate 
might be quashed. The petitions were 
admitted by the Delhi High Court on 
22nd June, 1977, but ultimately dis- 
missed on 10th January 1978, by a com- 
mon judgment. Ramlal Narang having 
obtained special leave from this Court 
has filed Criminal Appeal No, 373 of 
1978 and Omi and Manu Narang have 
preferred Criminal Appeal No. 374 of 


1978. We may mention here that on 
lst August, 1977, a supplemental 
charge-sheet was- filed. making Mehra 


an accused in the Delhi case, the case 
in the Ambala Court having been 
withdrawh on 16th May, 1977, as men- 
tioned earlier. - Malik, we may add, 
died sometime during August, 1977. We 
are given to understand that Mehra 
also was subsequently granted pardon. 

5. Shri Harjinder’ Singh, learned 
Counsel for the appellant in Criminal 
Appeal No. 373 of 1978 and Shri Ashok 
Sen, learned Counsel for the appellants 
in Criminal Appeal No. 374 of 


the - 


A. LR 


1978 argued that the conspiracy 
and the overt acts which were the sub- 
ject-matter of the two First Informa- 
tion Reports and the two charge-sheets 
were the same and, therefore, there 
was an implied bar to the power of 
the Police to Investigate into First 
Information Report No, R.C. 4 of 1976 
and the power of the Court at Delhi 
to take cognizance of the case upon the 
report of such information. It‘ was 
submitted that the mere circumstance 
that some more persons were mention- 
ed as involved or the mere circum- 
stance that the property was said to 
have been recovered later would not 
affect the- legal position.. It was sub- 
mitted that the gist of the conspiracy 
in both the cases was to obtain posses- 
tion of the pillars, The offence of con- 
spiracy relating to the obtaining of the 
pillars having been investigated and a 
charge-sheet having been filed in the 
Ambala Court, the Police had no autho- 
rity in law to start a fresh investiga-. 
tion under the Criminal Procedure Code 
by registering another First Informa- 
tion Report and to submit a charge- 
sheet in the Delhi Court for the very 
same offence. That was an unwarranted 


interference by the Police with the 
proceedings pending in the Court. The 
whole of the investigation subsequent 


to the filing of the charge-sheet in the 
Ambala Court was without jurisdiction 
and no material or fact gathered dur- 
ing the course of such illegal investiga- 
tion could be used to. found further 
proceedings. The Delhi Court was, 
therefore, in error in taking cognizance 
of offences which had already been 
investigated and which were the sub- 
ject-matter of proceedings in another 
Court. It was also argued that the sub- 
sequent withdrawal of the case from the 
Ambala Court did not and could not 
confer jurisdiction on the Delhi Court. ` 
The withdrawal itself was an abuse of 
the process of the Court, 


6. Shri Lalit, learned Counsel for 
the respondents urged that the conspi- 
racy which was the subject-matter of 
the charge-sheet filed in the Delhi 


Court was not the same as the conspi- 
racy which was the subject-matter of 
the charge-sheet filed in the Ambala 
Court, The circumstance that some of 
the conspirators were common and part 


Pa 
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of the case was the same did not make 
the two conspiracies identical with each 
other. There was, therefore, no ques- 
tion of any bar against the Delhi Court 
from taking cognizance of the . case 
based upon the wider conspiracy mere- 
ly because the Ambala Court had taken 


cognizance of the case based upon the 
narrower conspiracy. Shri Lalit also 
urged that the statutory right of the 


Police to investigate into cognizable of- 
fences was not fettered and did not end 
with the submission of a charge-sheet 


to the Court. He submitted that the 
Police had the right and indeed, the 
duty, to investigate into fresh facts 
coming to light and to appraise the 


Court of the same. 


7. The basic submission on behalf 
of the appellants was that the two can- 
spiracies alleged in the two cases were 
but one. The sequitur was that the 
investigation into and the taking of 
cognizance of the second case were 
without jurisdiction. 


8 We will first examine the ques= 
tion whether the conspiracy which was 
investigated by the Police and which 
investigation led to the filing of the 
charge-sheet in the Ambala case can 
be said to be the same as the conspi- 
racy which was later investigated and 
which led to the filing of the charge- 
sheet in the Delhi Court. For this pur- 
pose, it is necessary to compare the 
First Information Report and the 
charge-sheet in the two cases. 


§. The First Information Report ra= 
lating to the case in the Ambala 
Court was registered against “N. N. 
Malik and others” for alleged offences 
under “Section 120-B Indian Penal 
Code read with Section 420 and Sec- 
tion 406 Indian Penal Code”, It was 
- Stated therein that N. N. Malik applied 
to the Court of the Judicial Magistrate 
Ist Class, Karnal and obtained posses- 
sion of the two stone pillars and dis- 
honestly substituted two fake pillars in 
their place and returned them to the 
Court. The charge-sheet which was 
filed on 30th December, 1972 mentioned 
N. N. Malik and H. L.. Mehra as the 
fwo accused in the case and recited 
that N. N. Malik was introduced. by 


Mehra to the Magistrate as an eminent’ 


archaeologist and that he obtained pos- 
session of the pillars on the pretext 
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dishonestly made misrepresentation 
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that he wanted to make some research. 
The actual -order granting. custody, of 
the pillars to Malik was - written by 
Mehra but signed by the Magistrate 
R. K. Sen. It was further recited thal 
sometime after the pillars were return- 
ed by Malik to the Court it was dis- 
covered that the pillars-so returned 
were fakes and that N. N. Malik was 
not an archaeologist. It was finally 
said that Malik and Mehra had “thus 
of 
fact and got the delivery of the two 
Statues which were subsequently sub- 
stituted by them” and they bad “thus 
committed the offence under Section 


120-B read with Section 420, Indian 
Penal Code and Section 406, Indian 
Penal Code”. It is, therefore, seen from 


the allegations in the charge-sheet filed 
in the Ambala Court that the conspira- 
tors involved in the conspiracy which 
was its subject-matter were two, 
namely, Malik and Mehra, that the 
object of the conspiracy was to dis- 
honestly obtain possession of the pil- 
lars by making false representation to 
the Magistrate and to substitute the 
pillars by fakes after obtaining posses- 
sion of the same and that the offences 
committed were under Section 120-B 
read with Sections 420 and 406 Indian 
Penal Code, 


10. The First Information Report in 
the Delhi case was registered on 13th 
May, 1976, and the offences mentioned 
were Section 120-B Indian Penal Code 
read with Section 411 Indian Penal 


Code and Section 25 (1) of the Anti- 
quities and Art Treasures Act, 1972. 
The accused mentioned in the report 


were Manu Narang and Ramlal Narang. 
After reciting that the pillars had been 
taken from the Court by N. N. Malik 
and had been substituted by fake pil- 
lars, the First Information Report went 
on to recite that the genuine pillars 
which were stolen from Suraj Kund 
temple as mentioned above were found 
to be in the possession and control of 
Manohar Lal -alias Manu Narang in 
London. It was further recited that 
Manu Narang was negotiating the sale 
of the pillars . through some London 
brokers and the price expected to be 
fetched was approximately five hundred 
thousand American dollars. It was 
recited further that Manu Narang and 
his brother Ramlal -Narang had com- 
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missioned two well known sculptors of. 
Delhi to make-three sets of fake pil- 
lars. The two brothers and others, act- 
ing in conspiracy, had  dishonestly 
received and exported the two stone 
pillars. The charge-sheet which follow- 
ed the investigation was filed on 19th 
July 1976 in the Delhi Court. The 
charge-sheet mentioned the three 
Narang brothers, Ramlal Narang, 
Manoharlal Narang and Om Prakash 
Narang, as the three accused persons 
sent up for trial and H. L. Mehra as 
a person not sent up for trial as he 
was already facing trial before the Spe- 
cial Magistrate, Ambala. The charge- 
sheet recited, among other facts, that 
the Narang brothers had come to know 
in or about. the month of February 
1978 about the invaluable nature of 
the pillars and devised a stratagem to 
Set the custody of the pillars. They dis- 
cussed their stratagem with their 
family friend N. N. Malik, informing 
him that the pillars were worth a for- 
tune. Ramlal Narang and Malik met 
Mehra and it was decided that 
Malik should file an application for 
temporary custody of the pillars and 
that Mehra should wield his influence 
over the Magistrate to help N. N. Malik 
to get such temporary custody. That 
was done. Temporary custody of the 
pillars was obtained and they were re- 
moved to Delhi in a truck at the in- 
stance of the Narang brothers to a 
place in Defence Colony, New Dethi 
Replicas of the pillars were made by 
Balkrishan Rawal and Natwarlal, two 
eminent sculptors of Delhi under the 
supervision of Ramlal Narang and Omi 
Narang. Manu Narang also used to 
visit Delhi and check the progress made. 
The original pillars were transported 
to Bombay by Manu Narang and smug- 
gled out of the country. Fake pil- 
lars were substituted and returned by 
N. N. Malik to the Court. Later on, 
suspicion was created by the discovery 
of two fake pillars which were also 
attempted to be smuggled out of the 
country, The two pillars returned by 
N. N. Malik were then got examined 
by experts and were found to be fakes. 


Malik was presented by the Narang 
brothers with a Fiat car, a revolving 
brass bed and a sum of Rs. 70.000/-. 
They also paid for .two pleasure trips 
made by Malik and his wife to Bom- 


A.L R. 
bay. It was recited in the charge- 
sheet that the facts disclosed “the 


commission of offences under Sec. 406 
(Criminal breach of trust), Section 411 
(receiving and retaining stolen pro- 
perty), Section 420 (cheating) Indian 
Penal Code and Section 25 (1) of the 
Antiquities and Art Treasures Act, 1972, 
all-read with Section 120-B Indian 
Penal Code, in pursuance of criminal 
conspiracy to which Manoharlal Narang, 
Ramlal Narang and Om Prakash Narang, 
H. L. Mehra and N. N. Malik (already 
granted pardon) were parties’. It was 


further recited “Manoharlal Narang, 
Ramlal Narang and Omi Narang also 
abetted the commission of offences 


under Section 420 and Section 406, 
Indian Penal Code by N. N. Malik ap- 
prover and these three accused were, 
therefore, liable for prosecution under 
Section 406 and Section 420, Indian 
Penal Code read with Section 109, 
Indian Penal Code and they had also 
committed other offences under Section 
411 Indian Penal Code”. It was fur- 
ther mentioned in the charge-sheet that 
Manoharlal Narang and Omi Narang 
were in London and that proceedings 
for their extradition were under way. 
It was also mentioned that H. L. Mehra 
was facing trial before the Special 
Magistrate, Ambala, for the offences 
commited by him and, therefore, he 
was not being sent up for trial in this 
case. 


11. It is obvious that neither at the 
time when the First Information Report 
pertaining to the Ambala case was regis- 
tered nor at the time when the charge- 
sheet was filed in the Ambala Court, 
were the Narang brothers known to be 
in the picture. The investigating agency 
was not also aware of what Malik and 
Mehra had done with the pillars after 
they had obtained possession of the 
pillars from the Court and substituted 
and returned fake pillars to the Court. 
The First Information Report and the 
charge-sheet were concerned primarily 
with the offences of conspiracy. to cheat 
and to misappropriate committed by 
Malik and Mehra. . At that stage, the 
investigating agency was not aware of 
any conspiracy to send the pillars out 
of the country. It was not known that 
the Narang brothers were also parties 
to the conspiracy to obtain possession 
of the pillars from the Court. It was 
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much later that the pillars surfaced in 
London and were discovered to be in 
the constructive possession of Naranz 
brothers, Even then, the precise corm 
nection between Malik and Mehra o) 
the one side and Narang brothers o2 
the other was not known, All that was 
known was that the pillars which were 
stolen property within the definition af 
the expression in Section 410, Indian 
Penal Code were found to be in tha 
possession of Narang brothers in Lon- 
don. On the discovery of the gen- 
uine pillars in the possession aÈ 
Narang brothers, without anything fur- 


ther to connect Narang brothers 
with Malik and Mehra, the polic 
had no option but to register a 
case under Section 411, India2 
Penal Code against Narang brothers 
That. was what was done. No fault 
could, therefore, be found with th= 


police for registering a First Informa- 
tion Report against the Narang bro- 
thers for the offence of. conspiracy t» 
commit an offence under Section 411, 
Indian Penal Code. In the course af 
the investigation into this offence, % 
transpired that the Narang brothers 
were also parties to the original con- 


spiracy to obtain possession of (zs 
pillars from the Court by cheating 
Facts came -to light which indicated 
that the conspiracy, which was th? 


subject-matter of the case pending im 
the Ambala Court was but part of a 
larger conspiracy. The fresh facts 
which came to light resulted in th? 
filing of the second charge-sheet. Th? 
several facts and circumstances men- 
tioned by us earlier and a comparisom 
of the two First Information Reports 
and the two charge-sheets show tha: 
the conspiracy which was the subject- 
matter of the second case could not be 
said to be identical with the conspiracy 
which was the subject-matter of the 
first case. The conspirators were differ- 
ent, Malik and Mehra alone were 
stated to be the conspirators in the 
first case, while the three Narang bro- 
thers were alleged to be the principa- 


conspirators in the second. case. The 
objects of the two conspiracies were 
different. The alleged object of the 


first conspiracy was to obtain posses- 


sion of the pillars from the Couri 
by cheating- and to misappropriate 
them, The alleged . object of the 
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second ‘conspiracy was the disposal 
of the stolen property by exporting the 
pillars to. London. The offences alleg- 
ed in the first case was Section 120-B 
read with Section 420 and Section 406, 
Indian Penal Code, while the offences 
alleged in the second case were Sec- 
tion 120-B read with Section 411, Indian 
Penal Code and Section 25 of the Anti- 
quities and Art Treasures Act, 1972. It 
ıs true that the Antiquities and Art 
Treasures Act had not yet come into 
force on the date when the First Infor- 
mation Report was registered. It is 
also true that Omi Narang and Manu 
Narang were not extradited for the} 
offence under the Antiquities and Art 
Treasures Act and, therefore, they could 
not be tried for that offence in India. 
But the question whether any of the 
accused may be tried for a contraven- 
tion of the Antiquities and Art Trea- 
sures Act or under the corresponding 
provision of the earlier Act is really 
irrelevant in deciding whether the two 
conspiracies are one and the same, The 
trite argument that a Court takes 
cognizance of offences and not offen- 
ders was also advanced. This argu- 
ment is again of no relevance in deter- 
mining the question whether the two 
conspiracies which were taken cogni- 
zance of by the Ambala and the 
Delhi Courts were the same in sub- 
stance. The question is not whether 
the nature and character of the conspi- 
racy has changed by the mere inclu- 
sion of a few more conspirators as 
accused or by the addition of one more 
among the objects of the conspiracy. 
The question is whether the two con- 
Spiracies are in substance and truth the 
Where the conspiracy discover- 
ed later is found to cover a much 
larger canvas with broader ramifica~ 
tions, it cannot be equated with the 
earlier conspiracy which covered a 
smaller field of narrower dimensions. 
We are clear, in the present case, that 
the conspiracies which are the subject- 
matter of the two cases cannot be 
said to be identical though the con- 
spiracy which is the subject-matter of 
the first case may, perhaps, be said to 
have turned out to be part of the con- 
Spiracy which is the subject-matter of 
the second case. As we mentioned 
earlier, when investigation commenced 


in First Information Report No. R.C. 4 
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of 1976, apart from the circumstance 
that the property. involved was the 
same, the link between the conspiracy 
to-cheat and to misappropriate and the 
conspiracy to dispose of the stolen pro- 
perty was not known. 


12. The further connected questions 
arising for consideration are, what was 
the duty of the police on discovering 
that the conspiracy, which was the sub- 
ject-matter of the earlier case, was 
part of a larger conspiracy, whether 


the police acted without jurisdiction in. 


investigating or in continuing to in- 
vestigate into the case and whether the 
Delhi Court acted illegally in taking 
cognizance of the case? 


13. In order to answer these ques- 
Dons, it is necessary to refer to the 
relevant provisions of the . Criminal 
Procedure Code. Counsel on both -sides 
‘argued the questions on the basis that 
the old Criminal Procedure Code gov- 
erned the situation. We proceed on 
that assumption without deciding whe- 
ther the trial in the Delhi Court wil) 
be governed by the old Code or the 
new one. - 


14. Under the Criminal 
Code, 1898, whenever an 
charge of the Police 


Procedure 
officer ‘in 
Station received 


information relating to the commission - 


of a cognizable offence, he was requir- 
ed to enter the substance thereof in a 
‘book kept by him, for that purpose, in 
the prescribed form (Section 154 . Cri- 
minal Procedure Code). Section 156 
Criminal Procedure Code invested the 
Police with the power to investigate 
into cognizable offences without the 
order of a Court. If, from the infor- 
mation received or otherwise, the offi- 
cer, in charge of a Police Station sus- 
pected the commission of a cognizable 
offence, he was required to sent forth- 
with a report of the same to a Magis- 
trate empowered to take cognizance of 
such offence upon a police report and 
then to proceed in person or depute 
one of his subordinate officers to pro- 
ceed to the spot, to investigate the facts 
and circumstances of the case and to 
take measures for the discovery and 
arrest. of the offender {Section 157 Cri- 
‘minal Procedure Code). He was re- 
quired to complete the investigation 
without unnecessary delay, and, as soon 
as it was completed, to forward to a 
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Magistrate empowered to take cogni- 
zance of the offence upon a police 
report, a report in the prescribed form, 
setting forth the names of the parties, 


‘the nature of the information and the 


names of the persons who appeared to 
be acquainted with the circumstances 
of the case (Section 173 (1) Criminal 
Procedural Code). He was also required 
to state whether the accused had been 
forwarded in custody or had been re- 
leased on bail. Upon receipt of the 
report submitted under Section 173 (1) 
Criminal Procedure Code by the offi- 
cer in charge of the Police Station, the 
Magistrate empowered to take cogni- 
zance of an offence upon a police 
report might take cognizance of the 
offence (Section 190 (1) (bi Criminal 
Procedure Code), Thereafter, if, in the 
opinion of the Magistrate taking cogni-« 


zance of the offence, there was 
sufficient ground for proceeding, the 
Magistrate was required to issue the 


necessary process to secure the atten- 
dance of the accused (Section 204 Cri- 
minal Procedure Code). The scheme of 
the Code thus was that the First Infor- 
mation Report was followed by investi- 
gation, the investigation led to the 
submission of a report to the Magis- 
trate, the Magistrate took cognizance 
of the offence on receipt of the police 
report and, finally, the Magistrate tak- 
ing cognizance issued process to the 
accused. 


15. The police thus had the statutory 
right and duty to ‘register’ every infor- 
mation relating to the commission of a 
cognizable offence, The police also had 
the statutory right and duty to investi- 
gate the facts and circumstances of the 
case where the commission of a cogni- 
sable offence was suspected and to 
submit the report of such investigation 
to the Magistrate having jurisdiction to 
take cognizance of the offence upon a 
police report, These statutory rights 
and duties of the police were not cir- 
cumscribed by any power of superin- 
tendence or interference in the Magis- 
trate nor was any sanction required 
from a Magistrate to empower the 
Police to investigate into a cognizable 
offence. This position in law was well 
established. In) King Emperor v. 
Khwaja Nazir Ahmed (1944) 71 Ind App 
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203), the Privy Council 
follows: 


observed . as 


“Just as it is essential that every one 
accused of a crime should have free 
access to a Court of justice, so that he 
may be duly acquitted if found not 
guilty of the offence with which he is 
charged, so it is of the utmost impor- 
tance that the judiciary should not 
interfere with the police in matters 
which are within their province and 
into which the law imposes on them 
the duty of inquiry. In India, as has 
been shown, there is a statutory right 
on the part of the police to investigate 
the circumstances of an alleged cogni- 
zable crime without requiring any 
authority from the judicial authorities, 
and jt would, as their Lordships think, 
be an unfortunate result if it should 
be held possible to interfere with those 
statutory rules by an exercise of the 
inherent jurisdiction of the Court. The 
functions of the judiciary and the 
police are complementary, not over- 
lapping, and the combination of indivi- 
dual liberty with a due observance 
of law and order is only to be obtain- 
ed by leaving each to exercise its own 
function, always, of course, subject to 
the right of the Courts to intervene in 
an appropriate case when moved under 
Section 491 of the Criminal Procedure 
Code to give directions in the nature 
of Habess Corpus, In such a case as 
the present, however, the Courts func- 
tion begin when a charge is preferred 
before it and not until then............ In 
the present case, the police have under 
Sections 154 and 156 of the Criminal 
Procedure Code, a statutory right to 
investigate a cognizable offence without 
requiring the sanction of the Court...... 


Ordinarily, the right and duty of the 
police would and with the submission 
of a report under Section 173 (1) Cri- 
minal Procedure Code upon receipt of 
which it was up to the Magistrate to 
take or not to take cognizance of the 
offence, There was no provision in 
the 1898 Code prescribing the proce- 
dure to be followed by the police, 
where, after the submission of a report 
under Section 173 (1) Criminal Proce- 
dure Code and after the Magistrate hadi 
taken cognizance of the offence; fresh 
facts came to light which required fur- 


ther investigation, There was, of 
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course, no express provision prohibit- 
ing the police from launching upon an. 
investigation inte the fresh facts com- 
ing to light after the submission of the 
report under Section 173 (1) or after 
the Magistrate had taken cognizance 
of the offence, As we shall presently, 
point out, it was generally thought by 
many High Courts, though doubted by 
a few, that the police were not barred 
from further investigation by the cir- 
cumstance that a report under Section 
173 (1) had already been submitted and 
a Magistrate had already taken cogni- 
zance of the offence: The Law Com- 
mission in its 41st report recognized. 
the position and recommended that the 
right of the police to. make further 
investigation should be statutorily 
affirmed. The Law Commission said: 


"14.23. A report under Section 173 
is normally the end of the investiga- 
tion. Sometimes, however, the police 
officer after submitting the report 
under Section 173 comes. upon evidence 
bearing on the guilt or innocence of 
the accused. We should have thought 
that the police officer can collect that. 
evidence and send it to the Magistrate 
concerned, It appears, however, that 
Courts have sometimes taken the nar- 
row view that once a final report under 
Section 173 has been sent, the police 
cannot touch the case again and cannot 
reopen the investigation, This view 
places a hindrance in the way of the 
investigating agency which can be very 
unfair to the prosecution and, for that 
matter, even to the accused. It should 
be made clear in Section 173 that the 
competent police officer can examine 
such evidence and send a report to the 
Magistrate. Copies concerning the fresh 
material must of course be furnished 
to the accused”, 


Accordingly, in. the Criminal Procedure 
Code, 1973, a new provision, S. 173 (8),. 
was introduced. and it says: 

“Nothing, in. this section shall be 
deemed to preclude further investiga- 
tion. in respect of an offence after a 
report under sub-sec. (2) has been for- 
warded to the Magistrate. and, where 
upon such investigation, the officer in 
charge of the police: station obtains. fur- 
ther evidence, oral op documentary, be 
shall forward. to the Magistrate a. fur- 
ther report or reports regarding such 
evidence in the form prescribed; and ` 
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the provisions of sub-sections (2) to (6) 
shall, ag far as may be, apply in rela- 
tion to such report or reports as they 
apply in relation to a report forward- 
ed under sub-section (2).” 


16. The right of the police to make 
repeated investigations under the old 
Code was recognised by the Madras 
High Court as early as in 1919 in 
Diwakar Singh v. A. Ramamurthi Naidu 


(AIR 1919 Mad 151), where Phillips 
and Krishnan, JJ., observed as fol- 
lows: 


“Another contention is put forward 
that when a report of investigation has 
been sent in under Section 173, Crimi- 
nal P. C., the police has no further 
powers of investigation, but this argu- 
ment may be briefly met by the re- 
mark that the number of investigations 
into a crime is not limited by law and 
that when one has been completed an- 
other may be begun on further infor- 
mation received”, 


17. In re Palaniswami Goundan 
(AIR 1946 Mad 502), the Madras High 


Court held that notwithstanding the 
filing of a final charge-sheet, a police 
officer could still investigate and lay 


further charge-sheets if he got informa- 
tion and that there was no finality 
either to the investigation or to the 
_ laying of charge-sheets, In Md. Niwaz 
_v. The Crown ((1947) 48 Cri LJ 774), a 
Bench of the Lahore High Court con- 
sisting of Din Mohammed and Corne- 
lius JJ., cited with approval the deci- 
sion of the Division Bench of the Mad- 
ras High Court in Divakar Singh v. A. 
Ramamurthi Naidu already referred to 
by us. In Prosecuting Inspector v. Ni- 
naketan Mahato (AIR 1952 Orissa 350), 
the High Court of Orissa held that the 
police had the right to reopen investi- 
gation even after the submission of the 
charge-sheet under Section 173 Crimi- 
nal Procedure Code if fresh facts came 
to light. In Rama Shankar v. State of 
U. P. (AIR 1956 Allahabad 525), a Di- 
vision Bench of the Allahabad’ High 
Court took the view that the submis- 
sion of a charge~sheet not being a ju- 
dicial act, the submission of a fresh 
charge-sheet after submission of a re- 
port under Section 173 Criminal Pro- 
cedure Code was not illegal. In re 
“State of Kerala (1973 Cri LJ 1288), a 
Division Bench of the Kerala High 
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Court thought it was well settled law 
that the police had the right'to reopen 
the investigation even after the submis- 
sion of a charge-sheet under Sec. 173 
Criminal Procedure Code and that 
there was no bar for further investiga- 
tion or for filing of supplementary 
report. 


18. In H. N. Rishbud v. The State 
of Delhi ((1955) 1 SCR 1150), this Court 
contemplated the possibility of further 
investigation even after a Court had 
taken cognizance of the case, While 
noticing that a police report resulting 
from an investigation was provided in 
Section 190 Criminal Procedure Code 
as the material on which cognizance 
was taken, it was pointed out that it 
could not be maintained that a valid 
and legal police report was the founda- 
tion of the jurisdiction of the Court 
to take cognizance. It was heid that 
where cognizance of the case had, in 
fact, been taken and the case had pro- 
ceeded to termination, the invalidity 
of the precedent investigation did not 
vitiate the result unless miscarriage of 
justice had been caused thereby. It was 
said that a defect or illegality in in- 
vestigation, however serious, had no 
direct bearing on the .competence of 
the procedure relating to cognizance or 
trial. However, it was observed: 


“It does not follow that the invali- . 
dity of the investigation is to be com- 
pletely ignored by a Court during trial. 
When the breach of such a mandatory 
provision is brought to the knowledge 
of the Court at a sufficiently early 
stage, the Court, while not declining 
cognizance, will have to take the neces- 
sary steps to get the illegality cured 
and the defect ‘rectified, by ordering 
such re-investigation as the circum- 
stances of an individual case may call 
for.” 


This decision is a clear 
the view that further investigation is 
not altogether ruled out merely  be-. 
cause cognizance of the case has been. 
taken by the Court; defective investi- 
gation coming to light during the 
course of a trial may be cured by a 
further investigation, if- circumstances 
permit it. 


19. In Tara Singh v. State (1951 
SCR 1729) the police first submitted a 
report styled as “an incomplete chal- 


authority for 
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lan” which, however, contained all the 
particulars prescribed by. Sec. 173 (1) 
Later, two supplemental challans were 
submitted containing the names of cer- 
tain formal witnesses. The Magistrate 
had taken cognizance of the case when 
the incomplete challan was submitted. 


It was urged that the Magistrate had 
taken cognizance of the case illegally 
and the statements of witnesses ex- 


amined before submission of the sup- 
plemental challans should be excluded 
from the record. This Court held that 
the so-called incomplete challan wag 
in fact a complete report of the kind 
contemplated by Section 173 (1) (a), 
and, therefore, the Magistrate had pro- 
perly taken cognizance of the case. 
The Court declined to express any 
opinion on the question whether the 
police could be permitted to send in- 
complete reports under Section 173 (1) 
Criminal Procedure Code. This case 
while neither approving nor disapprov- 
ing the practice of submitting incom- 
plete challans in the first instance, cer- 
tainly notices the existence of such 
practice. 


20. Some High Courts took the view 
that with the submission of a charge- 
sheet under Section 173 the power of 
the police to investigate came to an end 
and the Magistrate’s cognizance of the 
offence started. It was said that any 
further investigation by the police 
would trench upon the magisterial cog- 
nizance. Vide— Ram Gopal v. State of 
West Bengal (AIR 1969 Cal 316). In 
Hanuman v. Raj (AIR 1951 Raj 131), 
it was held that when a case was pend- 
ing before a Magistrate, the action of 
the police in resuming investigation 
and putting up a new challan against 
a person not originally an accused as 
a result of the further investigation 
was unauthorised and unlawful, In 
State v. Mehar Singh (LR (1973) 2 
Punj & Har 561: 1974 Cri LJ 970), a 
Full Bench of the High Court of Pun- 
jab and Haryana held that the police 
became functus officio once the Court 
took cognizance of an offence on the 
filmg of a charge-sheet by the police 
and thereafter further investigation © by 
the police was not permissible. The 
police, it was said, could not ‘tinker’ 
with the proceedings pending in the 
Court. It was, however, observed that 
it would be open to.the Magistrate to 
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‘suspend cognizance’ and direct the 
police to make further investigation 
into the case and submit a report. The 
High Court of Punjab and Haryana 
acknowledged the existence of the prac- 
tice of submitting supplemental charge- 
sheets, but was of the view that such 
practice was not sanctioned by the 
Code. Faced with the impracticality of 
banning all further investigation once 
cognizance of an offence was taken by 
the Court, the High Court tried to find 
a solution to the problem by suggesting 
the procedure of the Magistrate sus- 
pending cognizance and ordering fur- 
ther investigation. The procedure of 
‘suspending cognizance’ suggested by 
the High Court of Punjab and Haryana 
does not appear to us to be warranted 
by the provisions of the Criminal Pro- 
cedure Code. 


21. Anyone acquainted with the 
day-to-day working of the criminal 
courts will be alive to the practical 
necessity of the police possessing the 
power to make. further investigation 
and submit a supplemental report. It 
is in the interests of both the prosecu- 
tion and the defence that the police 
Should have such power. It is easy to 
visualise. a case where fresh material 
may come to light which would impli- 
cate persons not previously accused or 
absolve persons already accused. When 
it comes to the notice of the investigat- 
ing agency that a person already ac- 
cused of an offence has a good alibi, is 
it not the duty of that agency to in- 
vestigate the genuineness of the plea 
of alibi and submit a report to the 
Magistrate? After all the investigating 
agency has greater resources at its 
command than a private individual. Si- 
milarly, where the involvement: of per- 
sons who are not already accused 
comes to the notice of the investigat- 
ing agency, the investigating agency 
cannot keep quiet and refuse to in- 
vestigate the fresh information. It is 
their duty to. investigate and submit a 
report to the Magistrate upon the in- 
volvement of the other persons. In 
either case, it is for the Magistrate to 
decide upon his future course of action 
depending upon the stage at which the 
case is before him, If he has already 
taken cognizance of the offence, 
has not proceeded with the enquiry or 
trial, he may direct the issue of pro- 
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cess to persons freshly discovered to 
be involved and deal with all the ac- 
cused, in a single enquiry or trial. If 
the case of which he hag _ previously 
taken cognizance has already proceed- 
ed to some extent, he may take fresh 
cognizance of the offence . disclosed 


against the newly involved accused and. 


proceed with the case as a separate 
case. What ‘action a Magistrate is to 
take in accordance with the provisions 
of the Code of Criminal Procedure in 
. such situations is a matter best left to 
the discretion of the Magistrate. The 
criticism that a further investigation 
by the police would trench upon the 
proceedings before the Court is really 
not of very great substance, since 
whatever the police may do, the final 
discretion in regard to further action 
is with the Magistrate. That the final 
word is with the Magistrate is suffici- 
ent safeguard against any excessive use 
or abuse of the power of the police to 
make further investigation. We should 
not, however, be understood to say that 
the police should ignore the pendency 
of a proceeding before a Court and in- 
vestigate every fresh fact that comes 
to light as if no cognizance had been 
taken by the Court of any offence. We 
think that in the interests of the inde- 
pendence of the magistracy and the ju- 
diciary, in the interests of the purity of 
the administration of criminal justice 
and in the interests of the comity of 
the various agencies -and institutions 
entrusted with different stages of such 
administration, it would ordinarily be 
desirable that the police should inform 
the Court and seek formal permission 
to make further investigation when 
fresh facts come to light, _ 


22. As observed by us earlier, there 
was no provision in the Code of Crimi- 
nal Procedure, 1898 which, expressly 
or by necessary implication, barred the 
right of the police to further investi- 
gate after cognizance of the case had 
been taken by the Magistrate. Neither 
Section 173 nor Section 190 lead us to 
hold that the power of the police te 
further investigate was exhausted by 
the Magistrate taking cognizance of thé 
offence. Practice, convenience and pre- 
ponderance of authority,. permitted re- 
peated investigations on discovery -of 
fresh facts, In our view, notwithstand- 
ing that a Magistrate 


had taken cog- 
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nizance of the offence upon a police 
report submitted under Section 173 of 
the 1898 Code, the right of the police 
to further investigate was not exhaust- 
ed and the police could exercise such 
right as often as necessary when fresh 
information came to light. Where the 
police desired to make a further. inves-|. 
tigation, the police could express their 
regard and respect for the Court by 
seeking its formal permission to make 
further investigation. 


23. As in the present case, occasions 
may arise when a second investigation 
started independently of the first may 
disclose a wide range of offences includ- 
ing those ccvered by the first investiga- 
tion. Where the report of the second 
investigation. is submitted to a Magis- 
trate other than the Magistrate who 
has already taken cognizance of the 
first case, it is up to the prosecuting 
agency or the accused concerned to take 
necessary action by moving the appro- 
priate superior Court to have the two 
cases tried -together. The Magistrates 
themselves may take action suo motu. 
In the present case, there is no pro 
blem since the earlier case bas since 
been withdrawn by the prosecuting 
agency, It was submitted to us that the 
submission of a charge-sheet to the 
Delhi Court and the withdrawal of the 
case in the Ambala Court amounted to 
an abuse o? the process of the Court. 
We do not think that the prosecution 
acted with any oblique motive. In the 
charge-sheet filed in the Delhi Court, 
it was expressly mentioned that Mehra 
was already facing trial in the Ambala 
Court and he was, therefore, not being 
sent for trial. In the application made 
to the Amtala Court under Section 494 


Criminal Procedure Code, it was ex- 
pressly mentioned that a case had 
been filed mp the Delhi Court against 


Mehra and others and, therefore, it was 
not necessary to prosecute Mehra in 
the Ambala Court. The Court granted 
its permission for the withdrawal of 
the case. Though the investigating 
agency would have done better if it 
had informed the Ambala Magistrate 
and sought his formal permission’ for 
the second investigation, we are satis- 


fied that the investigating . agency did 
not act ouz of any malice. We are also 
satisfied that there has been no ille- 
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gality. Both the appeals are, therefore, 
dismissed. 
Appeals dismiss2d. 
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V. R. KRISHNA IYER AND 
A. P SEN, JJ. 


Writ Petn. No. 4319 of 1978, D. 
23-7-1979. 


Organo Chemical Industries and an- 
other, Petitioners v, Union of India snd 
others, Respondents. 


(A) Employees’ Provident Funds and 
Miscellaneous Provisions Act (19£2); 
S. 14-B — Power under S. 14-B to im- 
pose damages is not unguided. (Consti- 
tution of India, Art. 14). 


Power conferred under S. 14-B on 
Provident Fund Commissioner to im- 
pose damages on an employer default- 
ing in payment of contributions to the 
provident fund is not unguided ror 
arbitrary and, hence, is not violative of 
Art. 14 of the Constitution. 

(Paras 11, 38) 


It is not correct to say that (hate 
are no guidelines provided for fixing 
the quantum of damages. The power 
of the Regional Provident Fund Com- 
missioner to impose damages under S2c- 
tion 14-B is a quasi-judicial function. 
It must be exercised after notice to be 
defaulter and after giving him a rea- 
sonable opportunity of being heerd. 
The discretion to award damages cold 
be exercised within the limits fixed by 
the Statute. Having regard to the pni- 
tive nature of the power exercisable 
under S&S. 14-B and the consequences 
that ensue therefrom, an order under 
S. 14-B must be a ‘speaking order’ cn- 
taining the reasons in support of it 
The guidelines are provided in the Act 
and its various provisions, particularly 
in the word ‘damages’ the liability for 
which in S. 14-B arises on the ‘making 
of default’, While fixing the amount of 
damages, the Regional Provident Fund 
Commissioner usually takes into comsi~ 
deration various factors viz, the ntm- 
ber of defaults, the period of delay, 
the frequency of defaults and the 
amounts involved. The word 
in S. 14-B lays down sufficient guide- 
‘lines for him to levy damages. 

(Paras 11, 13 & 38) 
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Further, mere absence of provision 
for an appeal does not imply that the 
Regional Provident Fund Commissioner 
is invested with arbitrary or uncon- 
trolled power, without any guidelines. 
The conferral of power to award dam- 
ages under S. 14-B is to ensure the 
success of the measure. It is dependent 
on existence of certain facts; there has 
to be an objective determination, not 
subjective. The Regional Provident 
Fund Commissioner has not only to 
apply his mind to the requirements of 
S. 14-B but is cast with the duty of 
making a “speaking order’, after con- 
forming to the rules of natural justice. 

(Paras 9, 40) 


(B) Employees’ Provident Funds and 
Miscellaneous Provisions Act (1952), 
S. 14-B — Damages imposable under 
S. 14-B — Are penal in nature. 


It is not correct to say that damages 
being compensatory in character could 
not exceed the interest the amount de- 


faulted would have carried during the 
period of delay. (Para 14) 
The imposition of damages under 


S. 14-B serves both the purposes. It is 
meant to penalise defaulting employer 
as also to provide reparation for the 
amount of loss suffered by the emplo- 
yees. It is not only a warning to em- 
ployers in general not to commit a 
breach of the statutory requirements 
of S. 6, but at the same time it is 
meant to provide compensation or re- 
dress to the beneficiaries i.e. to recom: 
pense the employees for the loss sus- 
tained by them. There is nothing in the. 

section to show that the damages must — 
bear relationship to-the loss which is 
caused to the beneficiaries under the 
Scheme. The word ‘damages’ is S., 14-B 
is related to the word ‘default’, The 
words used in S. 14-B are ‘default in 
the payment of contribution’ and, 
therefore, the word ‘default’ must be 
construed in the light of para 38 of 
the Scheme which provides that the 
payment of contribution has got to be 
made by the 15th of the following 
month and, therefore, the word ‘de- 
fault’ in S. 14-B must mean ‘failure in 
performance’ or ‘failure to act’. At the 
Same time, the imposition of damages 
under S. 14-B is to provide reparation 
for the amdunt of loss suffered by the 
employees, | (Paras 18, 47) 
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(C) Employees’ Provident Funds and 
Miscellaneous Provisions Act (1952), 
S. 14-B — Damages awarded under. 
S.14-B belong’ to Employees’ Provident 
Fund and not general revenue of State. 


The entire amount of damages 
awarded under S. 14-B, except for the 
amount relatable to administrative 
charges, must necessarily be transfer- 
red to the Employees’ Provident Fund 
and the Family Pension Fund. 

(Paras 21, 48) 
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Soli J. Sorabjee, Addl. Solicitor Gene- 
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him), for Respondents. 


KRISHNA IYER, J:— Having had 
the advantage of reading my learned 
brother’s judgment I should have stop- 
ped mine with a single sentence, fol- 
lowing the example of Diplock, L. J. 
who in Hughes v. Hughes(1) merely 
said: ‘For the reasons given by my bro- 
ther Harman I would dismiss the ap: 
peal’, But I respect brother Sems Te 
quest that my concurrence notwith- 
standing I should, in a separate opin- 


(1963) Supp 1 SCR 993: AIR 1964 
980 ` 


ion, highlight the quintessential as- 
pects and reinforce the legal conciliu- 


eege — =- a 
(1) See Foot-note 49 in Law and Poli- 
tics by Robert Stevens l 
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sions which are interpretatively decisive 
and constitutionally validatory of Sec- 
tion 14-B of the Employees’ Provident 
Funds and Miscellaneous Provisions Act, 
1952 (briefly, the Act). That is the apo- 
logy for this. separate judgment of 
mine. Why an. apology? Because ex- 
ordiums are opprobriums and socio- 
economic apercus are anathemas for 
some judicial psyches; and I should 
have, for that reason, abandoned my 
habitual deviance from the orthodox 
norm idealised by some that a judicial. 
judgment shall be a dry statement of 
facts, drier presentation of law and 
logomachy and driest in least commu- 
nicating to the law-abiding community, 
which is the court’s constituency, the 


. glow of life-giving principles rooted in 


social sciences and translated into jur- 
istic rules which legitimate our insti- 
tution functionally. The last ` considera- 
tion, in my humble view, is the elan 
vital of the justicing process and jet- 
tisoning it is judicial self-alienation 
from the nation. Of- course, minds differ 
as riverg differ and habits die hard! 


2. The central issues in this civil 
appeal (sic) (writ petition?) are whe- 


ther S. 14-B of the E.P.F. and M. P, 
Act is unconstitutional and, if not, what 
is the semantic-juristic sweep of the 
expression ‘damages’ used therein. 
Other vital but peripheral matters may 
be side-stepped for the nonce, especi- 
ally because my learned brother has 
neatly and rightly dealt with them. 
The factual setting of the case, without 
which the legal contentions argued lose 
their luscent relevance, have been stat- 
ed by my brother Sen, J. but I may 
project them in a single sentence to 
help focus on the vires of S. 14-B and 
the conceptual width of ‘damages’ in 
the given context. Is the imposition by 
the “speaking order’ of the Regional 
Provident Fund Commissioner, Chandi- 
garh, of a heavy penalty of Rupees 
64.996.80 by way of . damages under 
S. 14-B of the E.P.F. and M.P. Act 1952 
upon the writ petitioners-employers, for 
chronic and unjustified defaults in re- 
fund con- 
tributions of themselves and their em- 
ployees legally sustainable, if obvious- 
ly in excess of the pecuniary loss of 
interest attributable to the non-pay- 
ment? Briefly and broadly and lopping 
off aspects unnecessary for this’ case 
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the scheme of the Act is that each em- 
ployer and employee in every ‘estad- 
lishment’ falling within the Act do con- 
tribute into a statutory fund a title, 
viz. 64% of the wages to swell into 
a large fund wherewith the workers 
who toil to produce the nation’s wealzh 
during their physically fit span of life 
may be provided some retiral benefit 
which will ‘keep the pot boiling’ and 
some source wherefrom loans to fare 
unforeseen needs may be obtained. This 
social security measure is a human 
homage the State pays to Articles 39 
and 41 of the Constitution. The viahi- 
lity of the project- depends on the em- 
ployer duly deducting the workers’ 
contribution from their wages, adding 
his own little and promptly depositing 
the mickle into the chest constituted 
by the Act. The mechanics of the sys- 
tem will suffer paralysis if the em- 
ployer fails to perform his function. 
The dynamics of this beneficial statute 
derives its locomotive power from ` the 
funds regularly flowing into the sia- 
tutory till. 


3. The pragmatics of the situation 
is that if the stream of contributicns 
were frozen by employers’ defaults 


after due deduction from the wages end 
diversion for their own purposes, fhe 
scheme would be damnified by trau- 
matic starvation of the fund,  putlic 
frustration from the failure of the pro- 
ject and psychic demoralisation of "be 
miserable beneficiaries when they fnd 
their wages deducted and the emplover 
get away with it even after default in 
his own contribution and malversat:on 
of the workers’ share, ‘Damages’ have 
a wider socially semantic connotat.on 
than pecuniary loss of interest on 
non-payment when a social welfare 
scheme suffers mayhem on account of 
the injury. Law expands concepts to 
embrace social meeds so as to become 
functionally effectual. 


4. We may read S. 14-B and R. 38 
to vivify the discussion: 


14-B. Power to recover damages: 
Where an employer makes defaults in 
the payments of any contribution to the 
Fund (the Family Fundorthe Insurance 
Fund) or in the transfer of accumula- 
tions required to be transferred by him 
under sub-section (2) of Section 15 ‘for 
-sub-section (5) of Section 17) or in the 
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payment of any charges payable under 
any other provision of this Act or of 
(any scheme or Insurance Scheme) or 


under any of the conditions specified 
under ‘Section 17, (the Central Provi- 


dent. Fund Commissioner, or such other 
officer as may be authorised by the 
Central Government by notification in 
the Official Gazette in this behalf) may 
recover from the employer such dam- 
ages, not exceeding the amount of 
arrear, as it may think fit to impose. 


Provided that before levying and re- 
covering such damages, the employer 
Shall be given a reasonable opportunity 
of being heard.” 


“38. Mode of payment of contribu- 
tion— (1) The employer shall, before 
paying the member his wages in re- 
spect of any period or part of period . 
for which contributions are payable, 
deduct the employee’s contribution 
from his wages which together with 
his own contribution as well as an ad- 
ministrative charge of such percentage 
of the total employer’s and employee’s 
contribution as may be fixed by’ the 
Central Government, he shall within 
fifteen days of the close of every 
month’s pay to the Fund by separate 
Bank drafts or cheques on account of 
contributions and administrative charge 
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(2) The employer shall forward to the 
Commissioner, within fifteen days of 
the close of the month, a monthly con- 
solidated statement in such form as the 
Commissioner may specify, showing re- 
coveries made from the wages of each 
employee and the amount contributed 


by the employer in SES of each 
such employee”, 
5. Counsel for the petitioners has 


turned the constitutional fusillade on 
S. 14-B by charging it with many-sided, 
in-built arbitrariness and therefore 
liable to be fatally shot down by Arti- 
cle 14. The provision is simple and the 
contention is familiar. The offending 
words of Section 14-B are that ‘the 
Provident Fund Commissioner may re- 
cover from the employer such dam- 
ages, not exceeding the amount of 
arrear, as it thinks fit to impose. With- 
in the limit of 100%, the enforcing 
agency is vested with naked and un- 
guided power to inflict any quantum 
of damages as he fancies and this 
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blanket authority is instinct with dis- 
criminatory possibility, a vice to which 
Art. 14 is very allergic. No reasons 
need be given, no appellate or revi- 
Sional review is prescribed and no judi- 
cial qualification is required for the 
Commissioner. This tiny statutory ty- 
rant must be slain if equal justice 
under the law were to be part of our 
fundamental rights package. So runs 
the argument — traditional, attractive 
and near — lethal. Indeed, if execu- 
tive fiats released from legal restraints, 
were free to run amok, our freedoms 
would be frothy boosts! Sedulous scru- 


tiny of this submission of counsel is 
our solemn duty since I share with 
him the pensive thought that  arrog- 


ance of power dressed in little, brief 
authority is the undoing of our consti- 
tutional order. And yet, here the mini- 
Nero portrait is too naive to meet with 
approval. 


6. A shower of precedents has rain- 
ed on Art. 14 but the cardinal princi- 
ples have sunk so deep into the con- 
stitutional consciousness of the juristic 
community that recapitulation of cita- 
tions is an act of supererogation. I de- 
sist from it. l 


7. The power to affect citizen’s 
rights, especially by way of punitive 
impost or damages for wrong doing, is 
quasi-judicial in character even if ex- 
ercised by executive echelons. This 
Court has underscored the importance 
of injecting the norms of natural jus- 
tice when statutory functionaries affect 
the rights of a person. The most recent 
of the cases which lay bare the ele- 
mentals of- this branch of jurisprud- 
ence are: (1) Siemens Engineering and 
Manufacturing Co. of India Ltd. v. 
Union of India, 1976 Supp SCR 489; 
(2) Maneka Gandhi (Mrs) v. Union of 
India, (1978) 2 SCR 621; (3) Mohinder 
Singh Gill v. Chief Election Commis- 
sioner, New Delhi, (1978) 2 SCR 272. 


8. In Siemens’ case this Court ob- 
served: g 


“Tt is now settled law that where an 
authority makes an order in exercise 
of a quasi-judicial function it must re- 


cord its reasons in support of the order 
it makes. Every quasi-judicial order 
must be supported by reasons. That 


has been laid down by a long line of 
decisions of this Court ending with 
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N. M. Desai v, The Testeels Ltd., C. A. 
No. 245 of 1970, D/- 17-12-1975 (SC)” 
Fair play in Administration is a finer 
juristic facet, at once fundamental and 
inviolable and natural justice is an 
inalienable functional component of 
quasi-judicial acts. Here, it is indubit- 
able that the imposition of damages on 
a party, after a statutory hearing, is a 
quasi-judicial direction. This Court has 
impressed the requirements of natural 
justice on such jurisdictions and one 
such desideratum is spelling out rea- 
sons for the order made, in other 
words, a speaking order. The  inscrut- 
able face of a sphinx is ordinarily in- 
congruous with a judicial or quasi-judi- 
cial performance. It is, in my view, an 
imperative of Section 14-B that the 
Commissioner shall give reasons for his 
order imposing damages on an emplo- 
yer. The constitutionality of the power, ` 
tested on the anvil of Articles 14 and 
19, necessitates this prescription. Such 
a guarantee ensures rational action by 
the officer, because reasons imply rele- 
vant reasons, not capricious ink and 
the need for cogency rivets the offi- 
cer’s mind to the pertinent material on 
record, Moreover, once reasons are set 
down, the order readily exposes itself 


to the writ jurisdiction of the court 
under Article 226 so that perversity, 
illiteracy, extraneous influence, mala 
fides and other blatant infirmities 


straight get caught and corrected. Thus, 
viewing the situation from the conspec- 
tus of requirements and remedies, sta- 
tutory agencies may be inhibited and 
the scare of arbitrary behaviour allay- 
ed once reasons ` are required to be 
given. 


9. Nor is the plea of absence of 
guidelines or appellate review sound 
enough to subvert the validity of Sec- 
tion 14-B. It is attractive to hear the 
argument that an order passed by an 
authority, which becomes  infallibly 
final in the absence of an appeal or 
revision, is apt to be arbitrary and bad. 
An appeal is a desirable corrective but 
not an indispensable imperative and 
while its presence is an extra check on 
wayward orders its absence is not a 
sure index of arbitrary potential. It 
depends on the nature of the subject- 
matter, other available correctives, pos- 
sible harm flowing from wrong orders 
and a wealth of other factors, 
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10. If a death sentence is allowed 
to become conclusive without so much 
as a single appeal, Articles 14 and 21 
may imperil such a provision but if a 
fine of Rs, 5 imposed for a minor of- 
fence in a summary trial by a Fist 
Class Magistrate is imparted a finali-y, 
subject,- of course, to a constitutioral 
remedy in the event of perverse oF 
patent illegality we may still uphcld 
that provision with an easy constitu- 
tional conscience. In the present case, a 
hearing is given to the affected parzy. 
Reasons have to be recorded in the 
order awarding damages, The writ 
jurisdiction is ready to review glaring 
errors. The maximum harm is pecu- 
niary liability limited by the statute. A 
high official hears and decides, Uncer 
such circumstances the needs of the 
factual situation and the legal milu 
are such that the absence of appellate 
review in no way militates against the 
justice and reasonableness of the pro- 
vision. The argument of arbitrarin2ss 
on this score is untenable. The section 
is not bad. Maybe, action under the 
section may be challenged in writ juns- 
diction provided infirmities which at- 
tract such jurisdiction vitiate the order. 

11. The bogie of absence of guide- 
lines in the provision and consequential 
possibility of the authority runnmg 
berserk or acting hubristically does 
not frighten. Of course, the more bereft 
of explicit guidelines a statutory power 
is, the more searching must be the 
judicial invigilation to discover hidcen 
injustice and masked mala fides. Even 
so, let us examine the ground that, ab- 
sent detailed guidelines, the law is 
void, What is not explicit may still be 
implicit. What is not articulated at 
length may be spun.out from a single 
phrase. What is not transparent in 
particularised provisions may be in- 
manent in the preamble, scheme, pur- 
pose of subject-matter of the Act. 
What is real is not only the gross but 
also the subtle, if I may strike a deep- 
er note. Such a perspective dispels the 
[submission that Section 14-B is bad as 
uncircumscribed and over-broad, 


12. The power under the section 
permits award of ‘damages’ and that 
word has a wealth of implications and 
limitations, sufficient to serve as guide- 
line in fixing the impost. In Avincer 
Singh’s case (1979) 1 SCC 137 tis 
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Court. upheld an otherwise unbridled 
power to levy..tax by importing a vari- 
ety of factors gathered from the sta- 
tute and relied on .many precedents. 
Likewise, in Radhakrishan’s case (1979) 
2 SCC 249 this Court rejected the plea 
that a power in the Commissioner to 
choose one of the two remedies was 
invalid in the absence of guidelines and 
observed, on a review of the case law: 


“When power is conferred on high 
and responsible officers they are ex- 
pected to act with caution and impar- 
tiality while discharging their duties 
and the circumstances under which they 
will choose either of the remedies 
available should be left to them. The 
vesting of discretionary power in the 
State or public authorities or an officer 
of high standing is treated as a gua- 
rantee that the power will be used 
fairly and with a sense of responsibility. 

It has been held by the Privy Coun- 
cil in Province of Bombay v. Bombay 
Municipal Corporation, 73 Ind App 271: 
(AIR 1947 PC 34), that every statute 
must be supposed to be for public good 
at least in intention and therefore of 
few laws can it be said that the law 
confers unfettered discretionary -power 
since the policy of law offers guidance 
for the exercise of discretionary 
power.” 


Although our democratic ethos is in- 
congruous with the assumption that 
highly paid officials are more responsi- 
ble than low-paid minions, the juris- 
prudence of power must be applied 
workably and not untouched by reality. 
More to the point is the decision in 
Kaushal’s case (1978) 3 SCC 558. There 
this Court accepted the submission 
that the seemingly naked power under 
S. 59 of the Punjab Excise Act was 
guided by the requirement that it was 
to be exercised for control of con- 
sumption of intoxicants. (The whole 
scheme of the statute proclaims its pur- 
pose of control in time and space and 
otherwise observed the Court). Here 
the conceptual limitations of ‘damages’ 
serve as guideline and barricade the ex- 
ercise, The Commissioner cannot award 
anything more than or unrelated to 
‘damages’. Nor can he go beyond 100% 
of the amount defaulted. Such limita- 
tions without further guidelines are 
not uncommon in taxing laws to pena- 
lise. defaults and suppressions, 
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13. What do we mean by ‘damages’? 
The expression ‘damages’ is neither 
vague nor over-wide. It has more than 
one signification but the precise import 
in a given context is not difficult to 
discern. A plurality of variants stem- 
ming out of a core concept is seen in 
such words as actual damages, civil 
damages, compensatory damages, conse- 
quential damages, contingent damages, 
continuing damages, 
excessive damages, exemplary damages, 
general damages, irreparable damages, 
pecuniary damages, prospective dam- 
ages, special damages, speculative 
damages, substantial damages, un- 
liquidated damages, But the essen- 
tials are (a) detriment to one by 
the wrong-doing of another (b) re: 
paration awarded to the injured through 
legal remedies and (c) its quantum be- 
ing determined by the dual components 
of pecuniary compensation for the loss 
suffered and often, not always, a puni- 
tive addition as a deterrent-cum-de- 
nunciation by the law. For instance, 
‘exemplary damages’ are damages on 
an increased scale, awarded to the 
plaintiff over and above what will 
barely compensate him for his pro- 
perty loss, where the wrong done to 
him was aggravated by circumstances 
of violence, oppression, malice, fraud, 
or wanton and wicked conduct on the 
part of the defendant, and are intend- 
ed to solace the plaintiff for mental an- 
' guish, laceration of his feelings, shame, 
degradation, or other aggravations of 
the original wrong, or else to punish 
defendant for his evil behaviour or to 
make an example of him, for which 
reasons they are also called “punitive” 
or “punitory” damiages or “vindictive” 
damages, and (vulgarly) ‘smart-money’. 
(See Black’s Law Dictionary, 4th Edi- 
tion pp. 467/468), It is sufficient for our 
present purpose to state that the power 
conferred to award damages is delimit- 
ed by the content and contour of the 
concept itself and if the Court finds 
the Commissioner travelling beyond, 
the blow will fall. Section 14-B is good 
for these reasons. 


14. The further submission is that 
damages being compensatory in charac- 
ter could not ‘exceed the interest the 
amount defaulted would have carried 
during the period of delay, The respon- 
dent has gone -beyond the mere quah- 


double damages, 
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tum of interest and has rounded it off 
to a sum equal to the defaulted contri- 
bution. Is this excess an illegal extra- 
vagance or a legal levy? This turns on 
what is ‘damages’ in the setting of the 
Act. 


15. The measure was enacted for 
the support of a weaker sector viz. the 
working class during the superannuat- 
ed winter of their life. The financial 
reservoir for the distribution of bene- 
fits is filled by the employer collect- 
ing, by deducting from the workers’ 
wages, completing it with his own 
equal share and duly making over the 
gross sums to the Fund, If the emplo- 
yer neglects to remit or diverts the 
moneys for alien purposes the Fund 
gets dry and the retirees are denied 
the meagre support when they most 
need it. This prospect of destitution 
demoralises the working class and frus- 
trates the hopes of the community it- 
self. The whole project gets  stultified 
if employers thwart contributory re- 
sponsibility and this wider fall-out 
must colour the concept of ‘damages’ 
when the court seeks to define its con- 
tent in the special setting of the Act. 
For, judicial interpretation must fur- 
ther the purpose of a statute. In a dif- 
ferent context and considering a funda- 
mental treaty, the European Court of 
Human Rights, in the Sunday Times 
Case, observed: 


“The Court must interpret them in 
a way that reconciles them as far as 
possible and is most appropriate in 
order to realise the aim and achieve 
the object of the treaty.” , 


16. A policy-oriented interpretation, 
when a welfare legislation falls for 
determination, especially in the context 
of a developing country, is sanctioned 
by principle and precedent and is im- 
plicit in Art. 37 of the Constitution 
since the judicial branch is, in a sense, 
part of the State. So it is reasonable to 


assign to ‘damages’ a larger, fulfilling 
meaning. l . 
17. What are the strands which 


make the fabric of ‘damages’ under the 
Article? J have stated earlier that the 
composite idea of ‘damages’ includes 
more than pecuniary compensation. 
Moreover, the injured party is the 
Board of Trustees who administer the 
Fund.. That Fund not merely loses the 
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interest consequent on the non-paymemt 
but receives a shock in that its scarce 
resources are further famished by em- 
ployers’ default. There is great social 
injury to the scheme when employers 
default in numbers. So the lash of tke 
law is delivered when its object -s 
frustrated. What is more. denunciatory 
is the fact that the employer makes de- 
ductions from the poor wages of tke 
workers (and makes them suffer to thet 
extent) and diverts even those sums fcr 
his private purposes by failing to make 
prompt remittances, Thus, default in 
contributions is compounded ` by em 
bezzlement, as it were Naturally, dam 
ages will take an exemplary character 
and inflict a heavy Blow: on the shady 
defaulter. 


18. I am clearly of the view thet 
‘damages’, as imposed by Section 14-5, 
includes a punitive sum quantified ac 
cording to the circumstances of (e 
case. In ‘exemplary damages’ this as 
gravating element is prominent. Cor- 
stitutionally speaking, such a penal 
levy included in damages is perfectly 
within the area of implied powers ani 
the legislature may, while enforcin3 
collections, legitimately and reasonably 
provide for recovery of additional sums 
in the shape of penalty so as to se 
that avoidance is obviated. Such a penal 
levy can take the form of damages be- 
cause the reparation for the injury suf- 
fered by the default is more than th3 
narrow computation of interest on th 
contribution. 


19. This Court has in R. S. Joshi 
v. Ajit Mills Ltd. (1977) 4 SCC 98 con- 
sidered the constitutionality of a penal 
forfeiture and a bench of seven Judges 
in that case has upheld it. 


20. A Patna decision Ekes the levy 
of damages was attacked as violative of 
Article 20 (2) has taken the view thaz 
the amount of damages imposed under 
Section 14-B is penal. in character. OZ 
course, the learned Judges repelled the 
application of Article 20 (2) of the Con- 
stitution to this situation but made 
some observations which are mislead- 
ing. The Court there took the view tha: 
the damages imposed under. Sec, 14-F 
are transferred to the general revenues 
of the appropriate government anc 
went on to observe: “In other words 
the infliction of the damages under ES 
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tion 14-B is not meant to’ provide com- 


pensation or redress to the’ employees 
whose interest’ may be injured. It is 
not meant to provide reparation to 
such employees.and the quantum of 
damages imposed has no relation to the 
amount of loss suffered by the em- 
ployees. I consider that the infliction 
of the damages under Section 14-B is 
penal in its nature. ,It is a warning to 
employers in general not to commit a 
breach of the statutory rule.” 


21. The above observations, in my 
view, are unsound and I am happy to 
record that my. learned brother fakes 
same view, although in his sepa- 
rate judgment this aspect has not 
been expressly considered. I speak 
for both of us. The damages are 
levied under the Act. The autho- 
rity levying penal damages is creat- 
ed by the Act and is responsible 
for the collection of contributions and 
damages for the Fund. It is not pos- 
sible to dichotomise and: hold that the 
contributions go into ‘the Provident 
Fund but the rest of the damages go 
into the general revenues. This is not 
a fine under the, criminal law. Nor is 
it recovery, on behalf of the Govern- 
ment of amounts under a general sta- 
tute for purposes of revenue. Aj 
special statute creating a special fund, 
empowers special officers to recover 
specially -designated contributions and 
special damages for default, The entire 
sum belongs to the Fund except per- 
haps the administrative charges which 
are usually (as in this case) separately 
indicated. In our view, therefore, it 
is wrong to credit the damages into the 
general revenues: To that extent it is 
a breach of the statutory scheme and 
a deprivation of what belongs to the 
workers’ Provident Fund, Indeed, em- 
ployees are a needy community and if 
the Fund is replenished by damages 
the scheme can be improved and the 
benefits’ augmented. We, therefore, 
express the view that if any State is 
diverting ‘damages under the Act into 
its own coffers, it is improper. Lazarus 
can ill-afford to lose even a little. State 
and citizen alone is (sic) subject tothe 
rule ` of law. 


. 22. I am in ‘full ge with the 
concluding statement regarding the dis- 
position of the damages made in my 
learned brother’s judgment: 
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. 23. The learned Additional Solicitor 
General was fair. enough to concede 
that the entire amount of damages 
awarded under Section 14-B, except for 
the: amount relatable to . administration 
charges must necessarily be transferred 
to the -Fund constituted under the Act. 
We hope that those charged with ad- 
ministering the Act will keep this in 
view while’ allocating the damages 
under Section 14-B of the. Act to diff- 
rent heads, ‘The employees ‘would, of 
course, get damages commensurate with 
their loss, that is, the amount of inte- 
rest on delayed payment but the re: 
maining amount should go to.. augment 
the Fund constituted under Section 5 
for implementing. (he schemes under 
the Act. 


24. In this view I direct’ the appre 
priate Government to credit the. sums 
allocable to the Fund so that the dama- 
ges may reach where it belongs. 


25. I wholly agree with my learned 
brother, for the reasons I have given. 
The writ petition deserves. to be . and 
is hereby dismissed with . ‘costs. 


. SEN, J.:-— 26. This is a petition under 
Article 32 of the Constitution: by M/s. 
Organo: Chemical ‘Industries, Sonepat 
directed against an order of the Regic- 
nal: Provident Fund. `. ‘Commissioner, 
Chandigarh, dated October 12;°1977,-by 
which he -imposed a`. penalty of Rupees 
94,996.80 on the petitioners as “damages 
under Section 14-B of the: Employees’ 
Provident Funds- and - Miscellaneous 
Provisions Act 1952, for delayed remit- 
tances of the Employees’ Provident 
Fund, Family Pension Scheme contribu- 
tions of their employees, -including their 
own contributions, and the administra- 
tive charges thereon. . 


27. Organo Chemical ` ‘Industries, an 
‘establishment’ within ` the meaning of 
Section 1 (3) of the Employees’ Provi- 
dent Funds and Miscellaneous. Provi- 
sions. Act, 1952 (hereinafter referred to 
as ‘the Act’) to. which the- Act applies, 
committed defaults in payments of 
Provident.. Fund and Family Pension 
Scheme dues. for the.. period from 
March to October 1975 and. again 
for the period from December 
Jop to November 1976 To the 
extent of Rs. 92,687.00 and ‘of ad- 
ministrative charges . amounting to 
Rs, 2,309.80 ie Rs. 94,996.80 in ‘all. 


Industries v. Union of India ` 


. amounts 
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The Regional: Provident Fund‘ Commis« 
sioner, Chandigarh, accordingly, issu- 
ed a show cause notice dated June 7, 
1977- requiring the ‘petitioners to show 
cause why ~damages should not. Dë 
levied under Section 14-B-of the Act. 
The notice was accompanied by a state- 
ment showing a break-up ‘of the vari- _ 
ous amounts in- arrears and the extent 
of delay in ‘respect of each payment 
and the details of damages proposed to 
be imposed on the belated payments. 
The period of delay in payment of the 
amounts remitted varied from a few 
months to. a year. It was proposed 


‘to levy -damages at a uniform rate of 


hundred per cent on each -of the 
in arrears. In response to 
the notice, the petitioners tried to ex- 
plain away the delay by alleging that 
it was due to difficultiés beyond their 
control ‘and, therefore, the payments 
could’ not be made in time viz., the 
facts that there were disputes between 
the partners of the. firm as a result of 


which, there was a loss of Rupees. 
- 1,40,165.15,. there was a- power cut 
of 60% by the Haryana Electricity 


Board w.e.f. May 6, 1974, which com- 
pelled the petitioners to purchase a 


. Generating sèt to tide over the diffi- 


culties and that the ‘establishment ` had 
borrowed huge sumis from the” “Haryana 
Financial ` ` Corporation , and’ in payment 
of which it had defaulted, for want. of 
financial resources etc, It was, accord- 
ingly contended that the default, if any, 
was not wilful as they had no intention 
to commit a default. The Regional 
Provident Fund. Commissioner after 
giving to the petitioners the opportunity 
of a hearing be. his reasoned _ order 
dated August. 16, 1977 considered in 
detail each of the grounds taken in 
mitigation of the defaults and came to 
thé. conclusion that none of-the grounds 
alleged - furnished a legal justification 
for the delay in making ` contributions 
in time.. As regards the alleged dispute 
among the partners’ leading to a loss 
of Rs. 1 40, 199; 15, he observed: 


“Even if it is assumed: that there was 
a loss as claimed it does not justify 
the delay in deposit of Provident’ Fund 
money which is an unqualified ‘statu- 
tory obligation and cannot be allowed 
to be linked with the financial position 


of thè establishment, over different 
points of time. Besides 50% of the 
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contributions deposited late represemi- 
ed the employees’ share which had 
been deducted from the employees’ 
wages and was a trust money with 
employer for deposit in the. statutory 
fund. The delay in the deposit of this 
part of the contribution amounted to 
breach of trust and does not entitje 
the employer to any consideration fcr 
relief.” 


With respect to the plea that the pet- 
tioners had been subject to a power- 
cut of 60% w.ef, May 6, 1974 by the 
Haryana Electricity Board, he negatived 
the plea by observing that this restric- 
tion was not exclusive to them and fm- 
ther that no cause had been shown és 
to how this prevented them from de- 
positing the provident fund dues in 
time. Even if the power-cut had re- 
sulted in any substantial loss, it would 
have reduced the liability on the 
amount of provident fund dues alse. 
He went on to observe that where an 
employer can pay wages, it is not cor- 
ceivable why it cannot pay the provi 
dent fund dues. As regards the stani 
taken that the establishment bad bor- 
rowed huge sums from the Haryana 
Financial Corporation and in repay- 


ment of which it had defaulted, he heli - 


that even if it were so, the fact did 
not absolve the establishment of its 
statutory obligation for deposit of pro- 
vident fund dues in time. Similarly, 
the other reasons furnished like the 
purchase of a new generating plant or 
internal dispute among the partners 
and the dissolution of the partnershi2 
firm etc. did not constitute sufficient 
cause beyond the control of the peti- 
tioners to justify the late deposit cf 
provident fund dues. He, accordingly, 
concluded that the petitioners had fail- 
ed to carry out their obligation to con- 
tribute to the Employees’ Provident 
Fund. and Family Pension Scheme with- 
in the time limit provided therefor, and 
that no convincing case had been mad2 
out to justify the delay in making th? 
deposits. He also on the material om 
record found, as a fact, that the peti- 
tioners, having regard Io their past re- 
cord, were ‘habitual defaulters’ and 
had, therefore, to be severely deal: 


with, and should be visited with the 
maximum penalty. 
28. The petitioners are guilty oi 


suppressio veri and this, by itself, wa; 
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sufficient to dismiss the writ petition, 
but, since it involves a point of im- 
portance which was argued at length, 
we will have to deal with the same. 


29. There can be no doubt that the 
petitioners have been habitual defaul- 
ters in the matter of making contribu- 
tions to the Employees’ Provident Fund, 
Family Pension Scheme and payment 
of administrative charges from the very 
inception, They have deliberately con- 
cealed the facts pertaining to the ear- 
lier defaults and the attendant levy of 
damages under Section 14-B of the Act. 
For the period between November 1970 
and January 1971, again for the period 
between October 1971 to February 1972, 
March and April 1973, August to Octo- 
ber, 1973, January and February 1974, 
then again for the period March 1974, 
May to August 1974, October and De- 
cember 1974, and January. 1975, they 
made delayed payments of the Em- 
ployees’ Provident Fund and Family 
Pension Scheme Contributions and con- 
sequently the Regional Provident Fund 
Commissioner after notice to them 
under Section 14-B, and after consider- 
ing the objections raised and hearing 


the petitioners, imposed damages 
amounting to Rs, 223.35, Rs. 2,452.40 
and Rs. 15,214.05 for the periods in 


question respectively, which they de- 
posited on February 17, 1972, Septem- 
ber 25, 1975 and December 13, 1976. . 


30. It. would thus be manifest that 
the petitioners instead of making their 
contributions, deliberately made wilful 
defaults on one pretext or another and 
have been utilising the amounts de- 
ducted from the wages of their em- 
ployees, including their own contribu- 
tions as well as administrative charges, 
in running their business. The Regio- 
nal Provident Fund Commissioner, 
therefore, rightly observed that the 
petitioners having regard to their past 
record must be visited with the maxi- 
mum penalty. 


31. Taking an overall view, the Re- 
gional Provident Fund Commissioner, 
by his reasoned order dated October 12, 
1977, adverted to the fact that the peti- 
tioners were habitual defaulters and, 
therefore, deserve to be dealt with 
sternly so as to bring home the deter- 
rent effect of damages under ` ec: 
tion 14-B of the Act and, accordingly, 
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directed recovery of Rs. 94,996.80 at 
the rate of hundred per cent i.e.. equi- 
valent to the amount in arrears, for the 
delayed payment of contributions to 
the Employees’ Provident Fund, the 
Family Pension Fund and administra- 
tive charges, as detailed below:— 


{1) Damages on delayed pay- 
ment of provident fund 
and family pension fund 
contributions required to 
be deposited u/s 6 Rs. 92,687.00 


(2) Damages on delayed pay- 
ment of administrative 
charges `... eee Rs. 2,309.80 


Rs. 94,996.80 





This was pre-eminently a fit case for 
imposition of punitive damages to en- 
sure due compliance of the provisions 
of the Act. 


32. -Before stating the contentions 
raised by learned counsel. for the peti- 
tioners, we think it convenient to set 
out the scheme of the Act and the re- 
levant provisions thereof having a bear- 
ing on the question to.be determined. 
It would be relevant to take into ac- 
count some of the provisions of the 
Provident Funds Act which have since 
its inception in 1952, been subjected 
to various amendments. The Provident 
Funds Act, 1952 as originally enacted, 
provides for the institution of compul- 
sory provident funds for employees if 
factories and other establishments. It 
applies to every establishment: which is 
a factory engaged in any industry 
specified in Schedule I and in whick 
twenty or more persons are employed 
and to any other establishment em- 
ploying twenty or more persons or class 
of such establishments which the Cent- 
ral Government may specify in that 
behalf by Notification in the Official 


Gazette. Under Section 4, the- Central 
Government framed the Employees’ 
Provident Funds Scheme, 1952 by 


S. RO 1509, dated September 2, 1952. 
Section 6 of the Act enjoins on every 
employer to make contribution to the 
Employees’ Provident Fund at the rate 
of 64% of the basic wages, dearness 
allowance, retaining allowance, if - any, 
for the time being payable to each oi 
the employees and the employees’ con- 
tribution shall be equal to the contri- 
bution by- the employer in respect of 
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him. The employee at his option may, 
however, increase the contribution to 
the extent of 84%. 


33. The initial responsibility for 
making payment of the contribution of 
the employer as well as of the em- 
ployee, lies on the employer. Para 30 
of the Scheme makes it incumbent on 
the employer that he shall, in the first 
instance, pay both the contribution pay- 
able by himself and also on behalf of 
the member employed by him, Under 
para 38, the employer igs authorised be- 
fore paying the member employee his 
wages in respect of any period or part 
of period for which contributions are 
payable, to deduct the employee’s con- 
tribution from his wages. It further 
provides that the deposit of such con- 
tribution shall be made by the em~ 
ployer within fifteen days of the close 
of every month, Le, a contribution for 
a particular month has got to be de- 
posited by the 15th day of the month 
following. A -breach of any of these 
requirements is made a penal offence, 
Section 14 of the Act provides for 
penalties. Failure to comply with the - 
requirements of Section 6 is punishable 
with various terms of imprisonment. 


-which may extend to a period of six 


months, or with fine which may extend 
to. one thousand to two thousand. 
rupees, under the provisions of Section 
14, depending upon the nature of the 
breach, viz., failure to pay the contri- 
butions, or failure to submit the neces- 
sary returns, or failure to pay admin- 
istrative charges. Section 14-A provides 
for offences by companies and other 
corporate bodies. Paragraph 76 of the 
Scheme provides for punishment for 
failure to pay contributions etc, and 
in particular by clause (d), every em- 
ployer . guilty of contravention or of 


, non-compliance with the requirements 


of the Scheme, shall- be punishable with 
imprisonment which may extend to six 
months or with fine of Rs. 1,000/-. 


34. Parliament amended the Act by 
Act No. 16 of 1971, and it was re 
entitled as’ the. ‘Employees’ Provident 
Funds and Miscellaneous Provisions Act, 
1952”. It inserted Sections G-A in the 
Act for the establishment of the Family 
Pension Fund. In exercise of the powers 
conferred by Section 6-A, the Central 
Government framed the’ Employees’ 
Family Pension Scheme, 1971 by G.5.R. 
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315, dated March 4,1971. Under para 4 
of ' the Scheme, every employee “who is. 
a member of the Employees’ Provident 
Fund, is given. the option: to join the 
Family. Pension Scheme. Para 9 created 
the Family Pension Fund and providas 
that from and out of the contributions 
payable by the employer and employe2s 
in each month under Section 6 of tne 
Act a part of the contribution, repre- 
senting 11/6% of the employees’ pay 
along with an equivalent amount of 
11/6% from out of the employer’s coa- 
tribution, shall be remitted by the em- 
ployer to the Family Pension Fund. 


35. In its working, the authorities 
were faced with certain administrative 
difficulties. An employer could delay 
payment of Provident Fund dues witi- 
out ‘any additional financial liability. 
Parliament, accordingly, inserted Sec- 
tion 14-B for recovery of damages on 
the amount of arrears, The reason for 
enacting Section 14-B.is that employers 
may be deterred and thwarted from 
making defaults in carrying out statu- 
tory obligations to make payments to 
the Provident Fund. The object - and 
purpose of the section is to authorBe 
the Regional Provident Fund Commis- 
sioner to impose exemplary or punitive 
damages and thereby to prevent em- 
ployers from making defaults. Section 
14-B, as originally enacted, provided for 
imposition of such damages, not ex- 
ceeding 25% of the amount of arreazs. 
This, however, did not prove to Je 
sufficiently deterrent. The employers 
were still making defaults in making 
contributions to the Provident Fund, 
and in the meanwhile utilising both 
their own contribution as well as Le 
employees’ contribution, in their busi- 
ness. The provision contained in Ser- 
tion 14-B for recovery of damages, 
‘therefore, proved to be illusory. Az- 


cordingly, by Act No. 40 of 1973, the 
words “twenty-five per cent of were 
omitted from Section 14-B and the 
words ‘not exceeding the amount Ë 


arrear’ were substituted. The intention 
is to invest the Regional Provident 
Fund Commissioner with .power to 
impose such damages that the employar 
would not find it profitable to make 
defaults in making. payments. - 

36. In support of the petition, learn- 
‘ed counsel for the petitioners assails 
the impugned 
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order on two grouncs, 
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namely, (i). Section 14-B. of the Act is 
violative of Article 14 of the Constitu- 
tion as it confers unguided, uncontroll- 
ed, and arbitrary‘ power on the Re- 
gional - Provident Fund Commissioner 
to impose damages which may be to 
the extent of 100% ie, equal to the 
amount of arrears, The conferral of 
such unguided, uncanalised and arbi- 
trary power onthe Regional Provident 
Fund Commissioner. to arrive at a deci- 
sion, without any . guidelines whatso- 
ever, makes Section 14-B constitution- 
ally invalid as offending against Arti- 
cle.14, and (ii) Section 14-B deals with 
the power to recover damages, It is 
not the power to impose penalties. The 
word ‘damages’ in Section 14-B must, 
therefore, be understood in the legal 
sense. Damages must have some cor- 
relation with the loss suffered asa 
result of delayed payments. The autho- 
rity: imposing the penalty or damages 
must, therefore, apply its mind to this 
aspect -of the matter. The defaulting 
employer under Section 14-B is, accord- 
ingly, liable to pay damages which re- 
presents the loss to the beneficiaries of 
the Scheme, such as. recovery of inte- 
rest, but not anything more, as such 
recovery would amount to penalty, and 
that is not permitted under the section. 
There is no substance in any of the 
contentions. 


37. Section 
as follows: | 


14-B of the Act reads 


"14-B. Power. to recover damages:— 
Where an employer makes defaults in 
the payment of any contribution to the 
Fund (the Family Fund or the . Insu- 
rance Fund) or in the transfer of ac- 
cumulations required to be transferred 
by him under sub-section (2) of Sec- 
tion 15 (or sub-section (5) of Section 
17) or in the. payment of any charges 
payable under any other provision of 
this Act or of. (any Scheme or Insu- 
rance’ Scheme) or under any of the 
conditions specified under Section 17, 
(the Central Provident Fund Commis~ 
sioner, or such other officer as may be 
authorised by the Central Government, 
by notification in the Official Gazette 
in this behalf) may recover from the 
employer such damages, not exceeding 
the amount of arrear, as it may think 
fit to impose. 

Provided that before levying and re- 
covering such damages, the. employer 
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Shall ‘be given a reasonable SDPO REY 
of: being heard. de b 


38. ‘The contention that Section 14-B 
cohfers unguided and uncontrolled dis- 
cretion upon the Regional Provident 
Fund Commissioner to impose . such 
damages as he may think fit’ is, there- 
fore, violative of Article 14 of the Con- 
stitution, cannot be accepted: Nor ¢an 
it be accepted that there are no guide-. 
lines provided: for fixing the quantum 
of damages. The power of the Regional 
Provident Fund Commissiorier to im- 
pose damages under . Section '14-B is a 
quasi-judicial function. It must be 
exercised after notice to the defaulter 
and after giving him a reasonable op- 
portunity of being heard. -The discre- 
tion to award damages could be exer- 
cised within the limits fixed by ‘the 
Statute. Having regard to the punitive 
nature of the power exercisable under 
Section 14-B and the consequences that 
ensue therefrom, an order under Sec- 
tion 14-B must be a ‘speaking order’ 
containing the reasons in support of it. 
The guidelines are provided in .-the 
Act and its various. provisions, parti- 
cularly in the word ‘damages’ the’ liabi- 
lity for which in Section 14-B arises 
on the ‘making of. default’. While fix- 
ing the amount of damages, the .Re- 
gional Provident Fund Commissioner 
usually takes into -consideration, as he 
has done here, various factors viz. the 


number of defaults, the period: of de- ` 


lay, the frequency of defaults and the 
amounts involved. The word ‘damages’ 
in Section 14-B lays down sufficient 
guidelines: for: him to levy damages. 
39. Learned ` Gogh for the - peti- 
tioners, however, contends that An the 
instant case, the period of arrears 
varies from less than one month to 
more than 12 months and, therefore, 
the imposition of damages at the flat 
rate of hundred per cent for all- the 
defaults irrespective. of their ‘duration, 
isnot only capricious but arbitrary. The 
submission is that if ‘the intention’ of 
the Legislature was to make good the 
loss caused by default of an employer, 
there could be no rational basis to 
quantify the damages at hundred per 
cent in case of -default for a period 
less than one month and those for a 
period more than 12 months. It is 
urged: thatthe fixation of- upper limit 


A.L R. 


at hundred per cent is no guideline.. 
If the object of the Legislation is to be 
achieved,, the -guidelines -must specify 
a uniform method to-quantify damages 
after considering. all essentials like loss 
or injury sustained, -the . circumstances 
under.. which the default occurred, 
negligence, if any, etc. It. is -said that 
the damages under Section 14- `B, which 
is- the. pecuniary reparation due must 
be correlated to all these’ ‘factors: In 
support of his contention, he drew our 
attention’ to Section 10-F of the Coal 
Mines Provident: Fund and. Bonus 
Schemes Act, 1958, which uses the 
words ‘damages not exceeding twenty- 
five pér cent’ like Section 14-B of the 
Act, and also to a tabular chart pro- ` 
vided under that Act itself showing 
that: the amount of damages was cor- 
related ‘to the period of arrears. / We 
regret, we cannot. ` appreciate this line 
of reasoning. Section’ 10-F of the Act 
of 1958 -came up for consideration be-~ 
fore this Court in Commr. of Coal 
Mines Provident ‘Fund, Dhanbad v. 
J. P. Lalla (1976) 3 SCR 365, This 
Court ‘observed, firstly, that the deter- 
mination of damages is not‘ ‘an inflexi- 


ble application- of a rigid formula’, 
and secondly, the words ‘as it may 
think fit to impose show that the 


authority is required “to apply its ‘mind 
to the- facts and circumstances of the 
case, The contention ‘that in the ` ab- 
sence of any guidelines. for the- quanti- 
fication of damages, ` Section 14-B is 
violative of Article 14 of the Constitu- 
tion, must, therefore, fail. 


40. In this connection, it was also 
urged that the absence of any provi- 
sion for appeal, leaves the defaulting 
employer with no ‘remedy, The con- 
ferral of arbitrary and ` uncontrolled 
powers on the Regional Provident Fund ` 
Commissioner to quantify damages, it 
is said, without a corresponding right 
of ‘appeal or revision; makes the provi- 
sion contained in Section 14-B per se 
void and illegal and it is liable to be 
struck down on that ground. We are 
afraid, the contention is wholly devoid 
of substance. Mere absence of provi- 
sion for an appeal does not imply: that 
the ‘Regional Provident Fund Commis- 
sioner is invested with arbitrary . or 
uncontrolled power, without any guide- 
lines. The conferral of power to award 
damages under Section 14-B is to en- 
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sure the success of the measure. It is 
dependent on existence of certain facts, 
there has to be an objéctive determina- 
tion, not subjective.. The Regional 
Provident Fund Commissioner has not 
only to apply his mind to the require- 
ments of Section 14B but.is cast with 
the duty of making a “speaking order”, 
after conforming to. the rules of natural 
justice, l 


41. This Court has repeatedly laid 
it down that where the discretion to 
apply the provisions of a particular 
statute is left with the Government or 
one of the highest officers, it will be 
presumed that the discretion vested in 
such high authority will not be abused. 
The Government or such authority is 
in a position to have all the relevant 
and necessary information in relation 
to each kind of establishment, the 
nature of defaults made by the em- 
ployer, and the necessity to decide whe- 
ther the damages to be imposed should 
be exemplary or not: Moehmedalli v. 
Union of India (1963) Supp 1 SCR 993. 
It was stated in K, L. Gupta v. Bom- 
bay Municipal. Corporation’ (1968) 1 
SCR 674 that when power -has to be 
exercised. by one of the highest ` offi- 
cers, the fact'.that no appeal has been 
provided for “is a matter of no moment.” 


The same „view was reiterated in 
Chinta Lingam v. Government of 
India . (1971) 2 SCR 871. There is 


always.a presumption that public off- 
cials ‘would... discharge their -duties 
honestly and in accordance with ` the 
rules of law. This was emphasised in 
Pannalal Binjraj v. Union. of India, 1957 
SCR 233, stress being ` laid) on the 
power being vested not in any minor 
official but in top-ranking authority. In 
the circumstances, the absence of a 
provision for appeal or revision can 
be of no consequence. 


42. Turning now to the _ main ques- 


tion, the contention is that Section 14B. 


of the Act does not authorise levy of 
any penal damages, ie., a penalty. or 
fine but deals with the power to re- 
cover damages, It is not the power to 
impose a penalty on the defaulting em- 
ployer, though the maximum amount 
of damages that can be recovered has 
been indicated in the section, it is sub- 
mitted that the damages must have 
some correlation with the loss suffered 
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as a result of delayed paynients and 
the authority imposing damages must 
apply its mind’ to this ‘aspect of the 
matter. The defaulter- under S. 14B 
is, therefore, liable to pay damages 
which ‘represents the actual loss, 
but not anything more, as such recovery 
would amount to: penalty and that is not 
permitted under the section. In support 
of his ‘submissions, he has referred to 
certain authorities, 


43. It is argued that the damages 
referred to in Section 14B is different 
from penalty or fine and is intended to 
compensate the loss to the beneficiaries 
of the Scheme. It has only the ordi- 
nary legal meaning of the term 
‘damages’ viz., actual loss as in law of 
Contract or Tort. Thus the award of 
damages under Section 14-B must be, 
the pecuniary reparation 
for loss or injury sustained by one 
person through the fault or’ negligence 
of another. 


44. There is a conflict of opinion 
between: different High Courts as to 
the meaning of the -word ‘damages’ in 
Section 14-B of (be Act. According to 
some of the High Courts, the word 
‘damages’ in Section 14-B means actual 
loss to the beneficiaries. The view is 
that Section 14-B clearly indicates that 
an employer is liable to’ pay damages, 


if he has made, default in payment of 


the contribution. Any delay in paying 
the amount under Section 6 causes 
loss to the beneficiaries of the Scheme, 
Such as loss of the interest and the 
like. This is the loss that is sought to 
be recavered from the defaulting em- 
ployer for the purpose of indemnifying 
the beneficiaries of the Scheme, namely, - 
the employees to the extent of the loss 
suffered by them. The defaulter under 
S. 14-B is therefore, liable to pay dam- 
ages which représent -the loss; but not 
anything more, as such ` recovery would 
amount to penalty, ‘and that isnot per- 
mitted under the section. It is, (here: 
fore, held by these High Courts that 
the damages to be imposed under Sec- 
tion 14-B should have correlation 
with the loss suffered and that damages 
under Section” 14-B are intended to 
compensate the loss to the beneficiaries 
of the Scheme. With! respect, ` these 
High Courts have obviously fallen jnto 
an error in reading the word ‘damages’ 
in Section -14-B.in isolation, by trying 
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to construe the word in a-purely lega- 
listic sense. These High Courts have 
overlooked that we are not concerned 
in interpreting what damages means in 
the realm of Contract or Tort but the 
word had to be given its true meaning, 
in consonance . with the. objects and 
purpose of the Legislation. .. i 

45. The learned Additional Solicitor 
General brought to our notice the con- 
flict of opinion between the different 
High Courts on the construction of the 
word ‘damages’ used in Section 14-B, 
and submitted that this has given rise 
to confusion in the,. mind of those 
charged with the duty of administering 
the Act. He wants 
should be resolved by placing a pro- 
per construction on the word ‘damages’ 

in S. 14-B, in the larger public ‘interest, 
as the question is one of frequent ` oC: 
currence. He rightly contends that ‘the 
word ‘damages’ in Section 14- B must, 
in the ‘context in which it appears, 
mean penal damages je, a penalty and 
not merely actual loss to the benefi- 
ciaries. He submits that if the word 
‘damages’ appearing therein, were to 
mean actual loss to the beneficiaries 
and not anything more, as some of the 
High Courts have held, it would make 
the Act unworkable, He also points 
out that some of the High Courts have 
taken a view to the contrary. Accord- 
ing ‘to these High - Courts, the expres- 
sion ‘damages’ is, in substance, a 
penalty imposed on the employer for 
the breach of the. statutory obligation. 
The object of the Legislature in en- 
acting Section 14-B is .clearly to ES 
the recalcitrant employers. 


46. The traditional, view of damages 
as meaning actual loss, does not take 
into account the social. content of a 
provision like S, 14-B contained irr a 
socio-economic measure like the Act in 
question. The word ‘damages’ has dif- 
ferent shades of meaning. It must take 
its colour and content from its context, 
and it cannot be read in isolation, 
can S. 14-B be read out of context. 
The very object of the Legislation 
would be frustrated if the word ‘dam- 
ages’ appearing in S..14-B of (he Act 
was not. construed to miean penal dam- 
ages. The imposition of damages. under 
S. 14-B serves a two-fold purpose. . It 
results in damnification and also serves 
as a deterrent. The predominant ` ob- 


“ that the conflict 


nor. 
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ject is to penalise, so that an employer. 
may be thwarted or deterred from - 
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. making any further defaults. 


47. The expression ‘damages’ occur- 
ring in S. 14-B is, in substance, a pe- 
nalty imposed on the employer for the 
breach of the statutory obligation. The 
object of imposition of penalty. under 
S. 14-B is not merely ‘to provide com- 
pensation for the employees’, We are 
clearly of the opinion that the imposi- 
tion of damages under S. 14-B serves 
both the purposes. It is meant to pena- 
lise defaulting employer as also to Gro: 
vide reparation for the amount of loss 
suffered by the employees, It is not 
only- a ‘warning to employers in’ gene- 
ral not to commit a breach of the sta- 
tutory requirements of S. 6, but at the 
same time it is meant to provide com- 
pensation or redress to the beneficiaries 
Le to recompense the employees for 
thé loss sustained by them. There is 
nothing in the section to show that the 
damages must bear relationship to the 
loss which is caused to the beneficiaries 
under the Scheme. The word ‘dam-« 
ages’ in S. 14-B is related to the word 
‘default’. The ‘words used in S, 14-B 
are ‘default in: the payment of contri- 


bution’ and, therefore, the. word ‘de- 
fault must be construed in the - light 
of Para 38 of the Scheme which pro- 


vides that the payment of contribution 
has got to be made by. the 15th of the 
following month and, therefore, the 
word ‘default’ in. S. 14-B must mean 
‘failure in performance’ or ‘failure to 
act’. At the same time, the imposition 
of damages under S. 14-B is to pro- 
vide reparation for the amount of loss 
suffered by the. employees. 


_ 48. The ‘construction that we have 
placed on the word ‘damages’ appear- 
ing in S. 14-B of the Act, is in accord 
with the intent and purpose of the 
Legislation. It was brought on the sta- 
tute book by Act 37 of 1953, the ob- 
jects and reasons so fdr. material, read: 


- “There are also certain administra- 
tive difficulties te be set right. There 
is no: provision: for inspection ‘of ex- 
empted factories nor is there: any pro- - 
-vision for the recovery of dues from. 
such factories. An employer......can. de- 
lay payment of Provident Fund’ dues 
without any additional financial liabi- 
lity. No punishment has been laid down 
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for contravention of some of the pro 
visions of the Act,” (Emphasis sup- 
plied). 

The object and purpose of the section 
is to authorise the Regional Provident 
Fund Commissioner to impose exem- 
plary or punitive damages and thereb; 
prevent employers from making de- 
faults. The provision for imposition af 
damages at twenty-five per cent of Uz 
amount of arrear, however, did not 
prove to be effective. Accordingly, by 
Act 40 of 1973, the. words ‘not exceed- 
ing the amount of arrear were substi- 
tuted, for the words ‘twenty-five per 
cent’. The necessity for making this’ 
change is brought out in the objects 
and reasons, a material portion of whica 
reads: 


“STATEMENT OF OBJECTS AND 
REASONS: (Act 40 of 1973) 

1. The working of the 
Provident Fund. and Family ‘Pension 
Fund Act, 1952 and the Employees’ 
Provident Fund Scheme has revealed 
that the present provisions of the Act 
and the scheme are not effective in 


— m ee 


preventing defaults in payment of con- 





tributions to the Employees Provident 
Fund or in recovery of the dues on on. 
that account. The result is that th> 
amount of Provident Fund arrears re 


coverable from the employers has beem 
steadily -increasing. In 1959-60, th: 
arrears which amounted to Rs. 3.65 
crores, rose to Rs. 5.96 crores as on th? 
3lst March 1967. The arrears. stood a: 
Rs. 14.6 crores on 31st March, 1970. and 
they have been risen to Rs. 20.65 crore; 
as on the 3lst March, 1972. 


2. The National Commission on Lab- 
our has recommended that in order te 
check the growth of arrears, penalties 
for defaults in payment of Providen- 
Fund dues should. be made more strin- 
gent and that the default’ should be 
made cognisable: In its 116th Repor: 
presented to Parliament in April 1970 
the Estimates Committee has endorsec: 
the recommendations made by the Na- 
tional Commission on Labour and hat 


further suggested that Government 
should consider the feasibility of pro- 
viding .compulsory- imprisonment for 
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certain offences under the Act. Accord- 
ingly, it is proposed to amend the Act 
so as to render the penal provisions 
more stringent and to make defaults 


cognizable offences. Provision is also 
being made for compulsory imprison- 
ment in cases of non-payment of con- 
tributions and administration or inspec- 
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Estimates Committee, a further ` provi- 
sion is being made to enable levy of 
damages equal to the amount of arrears 
from a defaulting employer.” (Emphasis 
supplied). 


Each word, phrase or sentence is to be 
considered in the light of general pur- 
pose of the Act itself. A bare mechani- 
cal interpretation of the words ‘devoid 
of concept or purpose’ will reduce most 
of legislation to futility. It is a salu- 
tary rule, well established, that the 
intention of the legislature must be 
found by reading the statute as a 
whole. 


49. There appears to be a miscon- 
ception that the object of imposition 
of penalty under S. 14-B is not ‘to pro- 
vide compensation for the employees’ 
whose interest may be injured, by loss 
of interest and the like. There is also 
a misconception that the damages im- 
posed under S. 14-B are not transfer- 
red to the Employees’ Provident Fund 
and the Family Pension Fund, of the 
employees who may be adversely af- 
fected, but the amount is transferred 
to the General Revenues of the appro- 


priate Government. We find that this 
assumption is wholly unwarranted. In 
assessing the . damages, the Regional 
Provident Fund Commissioner is not 
only bound to. take into account the 
loss to the beneficiaries but also the 


default by the employer in making his 
contributions,- which occasions the in- 
fliction of damages, The learned Addi- 
tional Solicitor General was fair enough 
to concede that the entire amount of 
damages awarded under S. 14-B, ex- 
cept for the amount relatable to ad- 
ministrative charges, must necessarily 
be transferred to the Employees’ Pro- 
vident Fund and the Family Pension 
Fund. We hope that those charged with 
administering the Act will keep this in 
view while allocating the damages 
under S. 14-B of the Act to different 
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heads. The employees would, of course, 
get damages commensurate with their 
loss i.e., the amount of interest on de- 
layed payments; but the remaining 
amount should go to augment the 
. ‘Fund’. constituted. under S. 5, for im- 
plementing the Schemes under the Act. 


50. The result, therefore, is 
this writ petition fails and is dismissed 
with costs. 

. Writ petition dismissed. 
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Y. V. CHANDRACHUD, C. J, V. D 


TULZAPURKAR, AND A. P. SEN, JJ. 

Daulat Singh and others, Appellants 
v. Prahlad Rai Tulsain and others, Re- 
spondents. 


Civil Appeal No. 276 of 1969, D/~ 
9-1-1979. ` 
Limitation Act (1908), Art. 182 (5) — 


Step-in-aid — What is — Property of 
judgment-debtor purchased by decree- 
holder im execution sale — Sale set 
aside, decree-holder having failed- to 
pay necessary stamps for sale certifi- 
cate — Application for restoration. ` of 
sale dismissed — Revision filed against, 
held was a step-in-aid of execution — 
Execution application filed within 
three years from date of dismissal of 
revision held was within time. ` 

| (Para: 4) 
Cases Referred: . - Chronological ` pares 
AIR 1946 Pat 471 | 3 


CHANDRACHUD, C. J:— The only 
question for determination in this ap- 
peal by certificate is whether Execu- 
tion Petition No. 35 of 1959 filed by the 
decree-holder is barred by time as con- 
tended by the appellants. A- decree in 
the sum of Rs. 71,636 and costs was 
passed in favour of the decree-holder 
on April 28, 1953. In execution of that 
decree, certain properties belonging to 
the ` judgment- debtors were ` purchased 
by the decree-holder in an auction sale 
held on ‘May 2, 1955. The sale was con- 
firmed on June 3, 1955, but since the 
decree-holder did not supply the neces- 
sary stamps for the sale certificate 
within the time specified in that behalf, 
the sale was set aside and the execu- 
tion petition was consequently dis- 
missed. 
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2. On August 13, 1955, the decree- 
holder filed an application under Sec~ 
tion 151, Code of Civil Procedure, for 
restoration of the sale but that appli- 
cation was dismissed on March 2, 1956. 


The Revision application filed by the. 
decree-holder was dismissed by the 


High Court on September. 21, 1956. 
Within three years thereafter, that is 
on September 19, 1959 the decree- 


holder filed Execution Petition No. 35 
of 1959 and as stated above, the nar- 
row question for decision is whether, 
as contended by the decree-holder (ap- 
pellants?), this petition is barred by 
limitation. 


% It is not disputed. that the time 
taken in the prosecution of the re 
storation application from August 13, ` 
1955 to March 2, 1956 shall have to be 
excluded in counting the period of 
limitation for filing. the execution peti- 
tion, since the application is a step-in- 
aid of execution. But learned counsel 
on behalf of the- appellants contends 
that the time taken’ thereafter in pro- 
secuting the Civil Revision -application 
in the. High Court cannot be similarly 
excluded because, the filing of the Civil 


Revision Application is not a _ step-in« 
aid of execution. The contention in 
other words is that if the execution 


petition were to be filed within three 
years of March. 2, 1956, it would have 
been within limitation but not if it is 
filed within three years: of September 
21, 1956. Learned counsel relies in sup- 
port of this submission.’ on certain deci- 
sions, particularly the one reported in 
Chandra Bali Kalar v. Baidyanath Ba~ 
nerjee, AIR 1946. Pat 471. 


4. We are, however, unable to ac- 
cept. this submission because though it 
may be true to say that whereas an 
appeal is a continuation of a suit, a 
revision application is not; we are con- 
cerned with the limited question as to 
whether ‘the ‘revision application filed 
by the decree-holder is a.step-in-aid of 
execution. We are unable to appreciate 
that. if. the proceedings out of which 
that. revision application ` arose were in 
aid of execution how, the revision ap- 
plication itself would not be so. It is 
indisputable that if the High Court 
were to allow the revision application 
it could have, within the legitimate 
exercise of its’ jurisdiction, restored the 


1979 


sale which was confirmed. on June. 3, 
1955. That is a fair test for deciding 
whether the remedy by way of revi- 
sion application which was adopted by 
the decree-holder could: be. considered 
as a step-in-aid of execution. Since ¿t 
was competent to the High Court tə 
grant to the decree-holder the rélief 
asked for by him in his application 
under Section 151 of the Code of Civil 
Procedure, we are in agreement witi 
the High Court that the entire period 
between August 13, 1955 being the dat2 
on which the decree-holder filed hs 
application under Section 151 and Sep- 
tember 21, 1956, when his revision ap-. 
plication was dismissed by the Hign 
Court should be excluded for counting 
the period of limitation for filing (bz 
execution application. The Execution 
Petition No. 35 of 1959 having been fil- 
ed within three years of the date of Oz 
dismissal of the Revision Applicatior, 
the High Court, in our opinion, was 
justified in holding that it was within 
time. ` Zeg 

5. For these reasons we, affirm the 
judgment of the High Court and dis- 
miss this. appeal with costs. 


o Appeal dismissed 
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E N. BHAGWATI AND. 
O. CHINNAPPA REDDY, JJ. 


Hussainara Khatoon and others, Peti- . 


tioners v.- Home OC 


Bihar, Respondent, ` 


Writ Petn. No. 57 of 1978, DL Aë. 
1979. 


Constitution of India, Art, 21 — De- 
tention of under-trial prisoner for more 
than sentence period — Illegal. 


Secretary, State 


The under-trial prisoners, who are 
accused of multiple offences and whc 
have already been in jail for the maxi- 
mum term for which they could be 
sentenced on conviction, even if the 
sentences awarded to them were con- 
secutive and not concurrent, should not 
be allowed to continue to remain in 
jail for a moment longer, since such 
continuance of detention would be 
clearly violative not only of. human 
dignity but also-of their fundamental 


FW/FW/D111/79/CWM .. = 


Hussainara Khatoon v: 


‘State of. Bihar [Prs. 1-3] S.C. 1819 
right under. Article 21 of the Constitu- 
tion. = (Para 2) 


‘Mrs. - E: -‘Hingorani, KSE for Pe- 
titioners; Mr. U. P. Singh, Advocate, for 
Respondent. 


ORDER:—- This- Writ Petition has 
come up’ for further directions, Mr. 


U. P. Singh,.on .behalf of the State of 
Bihar, bas pointed out that the Order 
made by us on 19th April, 1979* direct- 
ing release of Sukhan Sah and Ganga 
Prasad, -being under-trial prisoners de- 
tained in Bhagalpur Central Jail and 
mentioned in the list furnished by Mrs. 
Hingorani on 16th April, 1979, is not 
correct, since on` further. scrutiny it is 
found that they do not fall within the 
category of undertrial prisoners who 
have been in jail for a period longer 
than the maximum term for which they 
could have been ‘sentenced, if convict- 
ed. We, therefore, recall our Order 
directing release of Sukhan Sah and 
Ganga Prasad. Their cases will be con- 
sidered by us again when the Writ Pe- 
tition is. taken up for final hearing on 
the reopening of ‘the Court after the 
summer ` vacation.’ 

2. Mrs. Hingorani bas -handed over 
to us a-list of under-trial prisoners who 
are accused of multiple offences and 


-who. have already been in jail for the 


maximum term for which they could 
be sentenced on conviction, even if the 
sentences .awarded to them were conse- 


cutive and not concurrent, Now ordi- 
narily when a person: is accused of 
more offences than. one, the sentences 


of imprisonment imposed.on bm. are 
directed to run concurrenly, but even 
on the assumption -© that the sentence 
of imprisonment may be consecutive, 
these under-trial prisoners, mentioned 
in the list of Mrs. Hingorani, have al- 
ready suffered incarceration for the 
maximum ‘period for which they could 
have been sent to jail on conviction. 
There is absolutely no reason why . they 
should be allowed to continue to re- 
main in jail for a- moment longer, since 
such continuance of detention would be 
clearly violative not .only.. of human 
dignity but also of their fundamental 
right ‘under Article 21 of the Constitu- 
tion. We, therefore, direct that these 
under-trial prisoners be released forth- 
with.. 

3. We have also RA us a list of 
under-trial prisoners furnished by Mrs. 
Hingorani, . which gives the names and 
particulars of those under-trial prison- 


*Reported in AIR 1979. SC 1377 
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ers who are accused of. multiple of- 
fences and who have been in jail for 
a. period longer. than the maximum for 
which they could be sentenced on con- 


viction on the basis of — the 
sentences being concurrent, though, 
if the sentences of imprison- 


ment imposed on them on ` conviction 
were directed to run consecutively, 
their detention as under-trial prisoners 
could not be said to have exceeded the 
maximum term. We do not for. the 
time being, direct them to be released 
unconditionally but when they are ‘pro- 
duced before the Magistrates or the 
Courts of Session, they may be releas- 
ed on bail on executing a personal 
bond of Rs, 50 only, without any surety 
and without any verification of. financial 
solvency. We direct that a copy of this 
Order. may be sent through the High 
Court of Patna to the Magistrates and 
Courts of Session: before whom the cases 
of these under-trial prisoners are pend- 
ing, so that the necessary orders grant- 
ing bail may be passed by them -in 
favour of these under-trial prisoners at 
the earliest. The High Court may. ob- 
tain a compliance report from the 
Magistrates and Courts of Session and. 
submit the same to us by the middle of 
June, 1979. oe G 4 se 


A We pointed out in our earlier 
judgment dated 9th March, 1979* that 
speedy ‘trial is a part of the . funda- 
mental- right guaranteed under Art 21 
and in order to enforce this: fundamen- 
tal right, it was necessary to have par 
ticulars as to the location of the Courts 
of Magistrates and Courts 
in the State of Bihar together with the 
total number of cases pending in each 
of these courts as on 3ist December, 
1978 giving yearwise break-up. of such 
pending cases and also explaining. why 
it has not been possible to dispose of 
such of those cases as have been pend- 
‘ng for more than six , months. . We, 
therefore,- by our order dated 9th 
March, 1979 called for these particulars 
from the High. Court of Patna and pur- 
suant to our directions, the High Court 
has sent these particulars in a detailed 
chart and also intimated to us what 
are the norms of: disposals fixed by the 
High Court for each Court of Magis- 


trate and Sessions Judge. But this in- 
formation given to- us by the -High 
Court is not’ enough. We should. also 


like to know from the High Court how 
ee Eeer 
*Reported in AIR 19u9 "PBC 1369 
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many: more Courts and Judges are ne- 
cessary: and at which. places, for ensur 
ing the fundamental right . of speedy 
trial to the accused in the State, having 
regard to the pending file and the 
average inflow of cases and the norm 
of disposals fixed for each Court of 
Magistrate and Sessions Judge by the 
High Court. The High Court should 
also inform us what further facilities by 
way of staff and equipment are neces~ 
sary in the Courts of Magistrates and 
Courts of Session, the lack of which is 
responsible for delays "mm disposal of 
criminal cases and is hampering the 
realisation of the fundamental right of 
speedy trial. This additional information, 
which of course would have to be work- 
ed out on the basis of a proper and 
careful analysis and appraisal of the 
existing and anticipated filing of- cases, 
should be forwarded to. this Court by 
the High Court by 30th June, .1979 in 
five sets and out of these five sets, one 
should be handed over to Mrs, Hingo-« 
rani-and the other to Mr. U.. P. Singh, 
on behalf of the State of Bihar. If the 
State of Bihar wishes to contest the 
correctness of the information supplied 
by the High Court or the validity of 
the proposals made by (he High Court, 
the State of Bihar may file an affidavit 
in reply on or before 20th July, 1979. 
This Court will then decide, on the 
basis of the material placed before it 
as to what’ directions. are necessary to 
be given for setting up more courts, 
appointing additional judges: and pro- 
viding more facilities. by way of staff 
and equipment, so as to ensure fulfil- 
ment of. the fundamental right of the 
accused to speedy trial under Art, 21 
of the Constitution. ` 

5. The Writ Petition will now come 
up for final hearing on 24th July, 1979. 

' Orders accordingly. 
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(From: Punjab and Haryana) 
S. MURTAZA FAZAL ALJ AND 
A D, KĶKOSHAL, JJ. ~ 
' Tilak Prakash Khullar, - Appellant v. 
State of Haryana, Respondent, 
Criminal. Appeal No. 214 of 1974, D/- 
14-2-1979. a a. 
Prevention of Corruption Act (2 of 
1947), S. 5 (2) — Sentence — Accused, 
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a public servant entrusted with. duty 
to carry out honest investigation d2- 
manding heavy bribe — Conduct of 
accused must be seriously _ deprecated 
and deserves. no clemency, : (Penal Code 
(45 of 1860), Ss. 53 and 21). . 
“(Para 3) 


FAZAL ALI, J.:— In this appeal by 
special leave, ‘the. appellant has been 
convicted under Section 5 (2) of the 
Prevention of Corruption Act and sen- 
tenced to one year’s R. J. and fine of 
Rs, 2000/-. He was also convicted under 
Section 161, I. P. C. and sentenced to 
one year’s R. L- The two sentences 
were directed to run concurrently. The 
prosecution case has been fully detailed 
in-the judgment of the High Court 
and the Trial Court and it is not neces- 
sary for us to repeat the same ovar 
again. It appears that a theft in the 
godown of the Bank of Patiala.. had 
been reported to the . Police Staticn, 
Solan and the appellant who was tae 
Sub-Imspector incharge of the Police 
Station took up the investigation on a 
F. LR lodged in this -connection.. by 
P. W. 3, Budh Ram. The’ prosecution 
ease was that the appellant convey2d 
a message to Budh Ram that if he was 
prepared to pay Rs: 3000/-, the appel- 
lant shall try to help him out. ‘Budh 
Ram agreed. to pay this money and it 
was settled that the | appellant would 
come to Ambala ‘on 19-12-1969 and taxe 
the money. Budh Ram, however, in- 
formed the vigilance. officer “at Ambala 
who organised a -raiding. party. Accord- 
ing to the prosecution, the first stage of 
the demand was when the appellant 
visited the house of Om Parkash at 
Ambala and. remained there for two 
three hours. At that time the demand 
for bribe was conceded ‘by Budh Ram 
and the appellant agreed to take tne 
same, but placed’ the money on tne 
table saying that he would take tae 
same when he leaves the place. There- 
after the appellant went along with Ram 
Swarup P. W. 4 on his motor-cycle and 
while sitting ‘on the pillion seat took 
the money, kept the same in his hancs. 
As previously arranged, the party reacia- 
ed the petrol-pump where the Vigil- 
ance S. I. -P. W. 2 Faqir Chand. and 
Gurbachan Singh P. W. 5 were waft- 
ing to watch the recovery of the money. 
As soon as P. W. 4 Ram Swarup stop- 
ped the motor-cycle, the. | Inspector 
came down and while walking on the 
road, counted the money, at that tire 
Faqir Chand P, W.. 2 rushed at ban 
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and caught hold of his hands and re- 
covered: the money. The recovery list was 
prepared which has been signed amongst 
others by Gurcharan Singh P. W. 5. It 
may . be mentioned that the prosecu- 
tion has examined two independent wit- 
nesses to prove the acceptance of the 
bribe, One is P. W. 6 Aggarwal who 
was watching the talk going ‘on be- 
tween Budh Ram and the appellant and 
the passing of the money at the 
house of Om Parkash and ano- 
ther independent witness was Guru- 
charan Singh who was an officer in the 
Postal Department and:in his presence 
the money was recovered at the Petrol 
Pump: After usual formalities a charge- 
sheet was submitted and the accused 
was tried and ultimately convicted by 
the Sessions J udge | “as indicated above. | 


2. We. have gone through the judg- 
ment, of the High Court and that of 
the Trial Court. We do not find any 
error of law in the ae of the 
High Court. o 


3 Mr: Kohli ‘appearing for the ap- 
pellant has raised two points before us. 
In the first place it was submitted that 
the whole prosecution “case is improb- 
able ‘and ridiculous, It was contended 
that it was ‘difficult to believe that’ the 
appellant had gone to the house of 
Om Parkash’ and remained there for a 
long time without taking the money 
when ‘it ‘was “offered to him but kept 
the same at the table. This’ fact, how- 
ever, has been proved by the evidence of 
independent witnesses | and accepted by 
two courts’ and we find ourselves un- 
able to differ with ‘the view taken by ` 
them. Moreover, the “appellant was 
a clever Police Officer and wanted to 
take all possible precautions. Secondly, 
it. was submitted that’ the innocence of 
the accused should be inferred from 
the fact that the moment he was ap- 
prehended by P. W. 2, he gave out 
that the currency notes have been given 
to him by P. W. Ram Swarup and the 
prosecution ought to have verified the 
defence of the accused by asking Ram 
Swarup also to" dip his hand in water 
and if he dipped ‘and his hand turned 
red, this would prove the defence of 
the appellant, _ This argument is un- 
doubtedly very’ attractive and it would 
indeed have been much ‘better for the 
prosecution to have tried this experi- 
ment. But the mere fact that the pro- 
secution did mot do so, is not sufficient 
to dislodge the entire. prosecution case 
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particularly when it is supported by 
independent and unconnected witnesses 
viz, Gurcharan Singh and Aggarwal. 
Gurcharan Singh has clearly stated 
that when the motor-cycle was stopped 
the accused was holding the currency 
notes. Thereafter he started counting 
the notes with the help of the other 


hand, Just then,. Faqir Chand rushed 
and caught hold of the accused. The 
statement of these witnesses has not 


been shaken in  cross-examination and 
nothing of importance elicited which 
may support the defence case. It .is 
true that the . accused had taken the 
defence at the time of recovery that 
‘the money was given’ to him by Ram 
Swarup. From this suggestion it ap- 
pears that the accused had said. that 
Ram Swarup had:given the money at 
a distance of few paces where the motor 
cycle had been stopped. This appears 
to be an improbable story because while 
the motor-cycle was in motion, it is 
difficult for Ram Swarup to take out 
such a huge amount of Rs. 3000/- and 
pay it to the appellant. Another sug- 
gestion given was that the money. was 
lying on the table and was taken. up 
from there. This suggestion is clear- 
ly falsified by the fact that when the 
accused’s hands were washed with the 
lotion, they turned red as deposed by 
Gurecharan Singh and Aggarwal. For 


these reasons, therefore, we are unable ` 


to agree with Mr, Kohli that on the 
basis of the circumstances relied wpon, 
the prosecution case should be rejected. 
Lastly, Mr. Kohli submitted on the 
question of sentence. We were inform- 
ed that the accused has lost his job 
and the prosecution was started ten 
years back. But we, feel that in this 
particular case, the appellant had 
made a very heavy demand for bribe 
and asked very cleverly. If a pub- 
lic servant entrusted with the duty.to 
carry out honest investigation, demands 
heavy bribe of Rs. 3000/-, such con- 
duct must be seriously deprecated and 
deserves no clemency. In these circum- 
stances, therefore, we are unable ` to 
see any ground for reduction of, the 
sentence. The result is that all the 
contentions raised by Mr. Kohli fail 
and the appeal is dismissed. The bail 
bonds of the appellant will now stand 
cancelled and he must now surrender 
to serve out the remaining portion of 


the sentence. EC i 
: Appeal dismissed. 
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AIR 1979 SUPREME COURT 1822 
(From: Allahabad) 
R. S. SARKARIA AND P. S, 
KAILASAM, JJ. 
Criminal Appeal: No. 593 of 1978, D- 
4-5-1978. 
Gopal Singh, Appellant v, 
U. P., Respondent. 


Penal Code (1860), S. 300 — Evidence 
Act (1872), S. 3 — Murder trial — Qua- 
druple murder — Evidence of two eye- 
witnesses who also sustained gunshot 
injuries at the place of occurrence — 
Appreciation — Witnesses‘ related to de- 
ceased — Held that, being relations, 
they could be least disposed to falsely 
implicate accused or substitute him im 


State of 


place of real culprit — Murder charge 
held proved and there being no exte- 
nuating circumstances capital sentence 


maintained. (Paras 11, 12) 

SARKARIA, J.u— This is an appeal 
under Article 136 of the Constitution by 
Gopal Singh against a judgment of the 
High Court of Allahabad by which ap- 
pellant was convicted under Sec. 302, 
Penal Code, for the murders of four 
and sentenced to death. 


2. The following pedigree table will 
be helpful in understanding the facts 
relating to this case: 


r 


Kunwar Bahadur 


l ) 
By EE By 2nd wife 
Raj Bail 
Hanuman Singh 
[ 


. Beni Madho 
Sing Í i 
deeër ed) 


ing | 
(deceased) Gopal 
i Singh 
| Smt. Balraj (Appellant} 
By 1st Kunwar 
Wife: (deceased) 
EE 


By 2nd 
Wife : 
Deoraji 
(injured: . 


l I 
Raghupal Singh 
(deceased) e 
==§mt. Sheo Devi 
(injured) 


| Anangpal 


Tunna Singh 
(deceased) 

3. Dhanpal Singh, co-accused, the 
maternal uncle of Gopal Singh who 
was charged under Section 120-B read 
with Section 302, Penal Code, has been 
acquitted by the High Court. 
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4. There was. a dispute between. the 
. appellant and the descendants of the 


other branch relating to ancestral pro- - 
perty, including some land left by Beni 
Madho Singh, husband of Smt. Balraj 


Kunwar, who was. one of the ` victims, in . 


the instant case, The appellant claimed 
half share in the land left behind sy 
Beni Madho Singh, but the: members of 
the other - branch maintained ` that 
Gopal Singh had‘ only one-third shace. 
Litigation with regard to this property 
was pending in the Consolidation Coucts 
at the time of occurrence. 


5. One day before the occurrenze, 
Gopal Singh constructed a ridge (Merd) 
in one of the fields admeasuring 33 
bighas belonging to Smt. Balraj Ktn- 
war. By constructing that ridge, he di- 
vided the field.-into two equal portions. 
On the following day at about 10 am. 
‘Hanuman Singh and his son Raghupal 


Singh, and Anangpal Singh the three 
. victims started demolishing that ridge 
(Mend), The appellant reached there 
and protested and asked them to’ stop 


the demolition. Raghupal Singh: rough- 
ly told the appellant to be off. This 
incensed the appellant who proclaimed 
that the consequences of the demolition 
would not be good for them. "The "` ap- 
pellant further stated that he world 
settle the matter that very.day becatse 
he had a half.share Ap the land. Hanu- 
man Singh and his brothers, 
completed the demolition by abcut 
noon, The father returned, . home. at 
about mid day. Anangpal Singh and 
Raghupal Singh also, on receiving some 
- information that the appellant had pro- 
cured the gun from his maternal uncie- 
Dhanpal Singh, quickly. went home, At 
about 1° p.m., Raghupal ` Singh after 
taking his bath, was spreading” his 
Dhoti in the Sun: ‘while- his father, 
Hanuman -Singh - was ‘taking Ms 
meals in a Kothari ES the west of his 
court-yard. -The prosecution, story fur- 
ther is that when all these deceas2d 
persons were inside- their house, the 
appellant who lived in a separate apart- 
ment of the same -building through, the 
Jhankia of an Attari (watch tower) en 
the party (partition?) -wall..of the hous- 
es fired. a shot which hit Raghural 
Singh and dropped him dead. Smt. Ba- 
raj Kunwar came out of the kitchen 
and shouted to Gopal Singh not to fire. 


Gopal Singh fired another shot killing ` 
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howev2r, 
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her at the spot. At -this moment, 
Anangpal Singh: brought -out- his licens- 
ed gun,-but in. the mieantime Hanuman 
Singh camie near the: bodies of Raghu- 
pal Singh and.'Smt. Balraj Kunwar, 
asking Gopal Singh not to fire any 
more. ‘But, another shot fired by Gopal 
Singh dropped Hanuman Singh dead. 
Tunnu Singh, . younger brother of 
Anangpal Singh also came out to im- 


. plore the appellant not to fire. He was 


also shot dead. Smt. Sheo Devi and 
Smt. Deoraji also came out of their 
rooms to implore the appellant not to 
fire any more, but Gopal Singh fired 
again causing gun shot.injuries to these 
women also. In all, 12 shots were fired 
D the appellant .through the Jhankia 
of the watch-tower into the house of 
the deceased persons, Anangpal Singh 
also. ineffectively fired his gun towards 
Gopal Singh. In -order. to intercept Go- 
pal Singh, Anangpal Singh came out. 
The appellant fired at him causing gun 
shot: wounds and - then decamped. 
Anangpal Singh scribed the report 
about the occurrence in his own hand 
and handed it over to ` Lallu Singh, a 
relation, who had come as a guest. 
Lallu Singh ‘handed over that report in 
Police Station,’ Bara -9 miles away, 
where on: its basis a case was register- 


-ed_at 5.30 p.m. The Investigating Offi- 


cer reached the scene of rnurders at 
10.45 p.m. and he prepared the inquest 
reports’ and’ examined witnesses, He 
found 12 empty cartridges in the Jhan- 
kia, from where the appellant had fir- 
ed. Gopal Singh absconded and pro- 
ceedings.. under Sections 87 and 38 of 
the Cr. P. C. were taken against him. 
Dhanpal Singh was. also arrested on 
10-5-1972 and the. gun was thereafter 
recovered from the workshop. of a gun- 
repairer and taken into custody. The 
gun was a licensed weapon. 


6: We. have heard the arguments of 
the learned counsel for the appellant 
at length and have, with his assistance, 
examined all the evidence on the re- 
cord, carefully. 


7. The main contention of the learn- 
ed counsel: for the appellant-is that the 
occurrence took place in the: night at 
about Dor 10 p.m. on 10-5-1972; that 
some unidentified miscréants had fired 
causing these deaths and that the ap- 
pellant has been falsely implicated on 
account of suspicidn. In support of this 
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contention, reference was made to ` the 
cross-examination of Dr V. B. Sahai, 
wherein he had stated that there could 
be possibility of the death in case of 
the deceased having taken place at 
about 8 or 9 p.m., if he had taken the 


semi-digested food found in his sto- 
mach, between- 12 and 1 O'clock. . 
8. As rightly observed by the’ High 


Court, much capital could not be made 
out of it. In examination-in-chief, the 
doctor had stated that the 
Hanuman Singh might ` have occurred 
on 10-5-72 at about 1-O’clock in the 
day. The same was his statement with 
regard to the deaths of Tunnu Singh, 
Smt. Balraj Kunwar and Hanuman 
Singh.: In this connection, the Medical 
Officer had further stated’ ‘that ‘there 
could be a margin of 8 to 12 ` hours, 
either ‘way, with regard to the time: of 
the deaths ‘indicated by ` him: in- ‘the 
post-mortem reports (Exs. ‘Kha’-70 and 
‘Kha’-73)- with: regard to Raghupal 
Singh, Tunnu Singh, EE i Kunwar 
and Hanuman Singh. > | 


9. It was ‘further ` pointed out that 
the First Information ‘Report was not 
recorded at about 5.30 p.m. on 10-5-72, 
but on the following, morning with the 
assistance of the Investigating Officer. 


Stress has been placed on the fact that 


there was delay in sending the special 
reports to the Magistrate, that the 
number of the RIP was not piven. in 
the inquest reports, ete. ; 


10. These contentions were raised be- 
fore the High Court, also, and were re- 
jected. We do not want to repeat the 
same reasoning. Suffice it to say that 
we entirely agree with the same. There 
could -be no doubt that the murders 
were committed in broad day-light at 
about noon. The assailant was not a 


stranger. The appellant had a strong 
and seething. motive -to commit these 


murders. He was incensed because of 
the demolition of the Mend by’ the de- 
ceased witnesses only a. SE of. hours 
earlier, ene 


11. The : mainstay of the prosecu- 
tion case was the ocular account given 
by the two injured: persons, namely, 
Smt. Deorji and Anangpal Singh. "They 
had gun shot injuries which were - the 
hall-marks of. their presence at the 
scene of occurrence. True, they were in- 
terested . witnesses; related to the- - de- 
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ceased, Far from undermining in the 
circumstances of the case, it guarantees 
the truth of their testimony. Being re- 
lations, they would be the ‘least dis- 
posed to falsely implicate the appellant, 
or substitute him in place of the real 
culprit. In short, the. murder charges 
had been’ proved to the hilt against the 
appellant. 


12. As regards the sentence, this is 
a case of quadruple murder. The inten- 
tion of the appellant was to wipe out 
the. entire branch of the family with 
which he had a land dispute. The mur- 
ders were committed in a most brutal 
fashion.. Even the child Tunnu Singh, 
and the women were not spared, There 
is no extenuating circumstance.. The ap- 
pellant was rightly- awaraed the capi- 
tal sentence. 


In the result, ` the 


and 
is dismissed, ) 


appeal fails 
Appeal dismissed, 





och 


AIR 1909 SUPREME COURT 1824 . 
S. MURTAZA FAZAL ALI AND P. S 
KAILASAM, JJ. 
. Criminal Appeal No. 41 of 1977, Dj- 
20-4- 1979. 
: Kisan, Appellant v. State 
rashtra, Respondent. 


‘Bombay ` Prohibition (Medical Exam- 
ination’ and Blood Test) Rules (1959), 
R. 4— Provisions are merely directory— 
Quantity below 5 c.c. found sufficient 
by Analyst for purpose of analysing re- 
sults —- Rules must be deemed to have 
been substantially complied with. AIR- 
1978 SC 933, Rel. on. (Para 1) 


Cases ‘Referred : Chronological Paras 


(1978) 2 SCR 820: AIR 1978 SC ear 
1978 Cri LJ .925 1 


. SUDGMENT:— This appeal is clear- 
ly concluded by a recent decision of 
this Court in State of Kerala etc. ete. 
v. Alaserry Mohammad etc ete (1978) 
2 SCR 820. The point involved in this 
case is as to whether the amount `of 
blood’ sent to the Public Analyst was 
below the “minimum prescribed by the 
rules, It is ‘true that under Rule 4 ‘of . 
the- ‘Bombay Prohibition - (Medical Ex- 
amination and ` Blood Test) Rules, 1959, 
it is required that the quantity of blood 
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of Maha- 


1979 `. 


to be collected shall: not be less than 
5 cec. But the definite report of the 
Public Analyst in this case is that sor 
his purpose .5 «ac. was enough to Ce: 
termine the question whether the =c- 
cused had consumed liquor. We «re 
clearly of the opinion that the provi- 
sions of Rule 4 are merely directory 
and not mandatory and if the Pub ic 
Analyst opined that the quantity be- 
low 5 cc. was sufficient for the pur- 
pose of analysing the results, then tne 
rule must be deemed to have been sub- 
stantially complied with. This is ‘the 
principle on which this Court in tae 
aforementioned case held that even 
though the rule required a particular 
amount of food to be sent to Pubic 
Analyst, yet unless there was evidenze 
to show that the Public Analyst want- 
ed more, even a lesser quantity then 
specified was a sufficient compliance >f 
the rules and would not vitiate tke 
conviction. For these reasons, therefore, 
we find no merit in the appeal which 
ts dismissed, 

| Appeal dismissed. 





AIR 1979 SUPREME COURT 1825: 
= 1979 Cri. L, J. 1193 


(From: Bombay)* 


R. S. SARKARIA, P. N. SHINGHAL 
AND O. CHINNAPPA REDDY, JJ. 


Criminal Appeal: No. 51 of 1973, 


D/- 2-8-1979. 


The State of Maharashtra, Appellant 
v. Vishwanath Tukaram Umale and 
others, Respondents. 


(A) Railway Property (Unlawful 
Possession) Act (1966), Section 3 -— Of- 
fence under — Charge — Framing cf 
—- Accused charged of stealing railway 
property — Not found in possession — 
Allegation and proof that they had 
been in possession — Permissible — 
Charge under Section 3 justified — Cr. 
Revn. Appin. No. 701 of 1972, 
D/- 30-11-1972 (Bom) Reversed. 


Where the accused were charged 
under Sections 379, 461 and 411, I. P.C. 
and it was alleged that certain railway 
property was removed by them by 
breaking open a wagon and ultimately 


*(Criminal Revn. Appin. No. 701 of 1975 
D/- 30-11-1972 (Bom)). 
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the same was sold, the same amounts 
to the allegation that they had been in 
possession of the property for some 
period of time, even if it is assumed 
that they parted with the property 
later on for selling the same to third 
persons. The allegation against the ac- 
cused must therefore be deemed to the 
effect that they “had been in posses- 
sion” of the railway property in ques- 
tion, and that was sufficient to attract 
the application of Section 3. It was not 
necessary, for the purpose of bringing 
a case under Section 3 to prove that 
the accused were found to be in posses- 
sion of the railway property at the 
time of its seizure. If the property in 
question was railway property and was 
reasonably suspected of having been 
stolen or unlawfully obtained, two es- 
sential requirements of Section 3 would 
be fulfilled. And if the accused were 
not “found” in possession of the rail- 
way property,- it was permissible for 
the prosecution to allege and prove that 
they had been in possession of that pro- 
perty, in order to attract the applica- 
fion of Section 3. It is true that the 
gravamen of the offence under S. 3 is 
the “possession” of the property, but it 
need not necessarily be a subsisting 
possession, and it is sufficient if the ac- 
cused was proved to “have been in 
possession” of that property at any 
point of time. Cri. Revn. Appln. No. 
701 of 1972, D/- 30-11-1972 (Bom) Re- 
versed. (Paras 4, 6, 7) 


(B) Railway Property (Unlawful 
Possession) Act (1966), Section 3 — Of- 
fence under — Essential requirements 
of. 


The essential requirements of Sec. 3 
are that (i) the property in question 
should be railway property, (ii) it 
should reasonably be suspected of hav- 
ing been stolen or unlawfully’ obtained, 
and (iii) it should be found or proved. 
that the accused was or had been in 
possession of that property. 

(Para 4) 

(C) Penal Code (1860), Section 379 — 
Theft — Transfer of possession of pro-. 
perty — Essential ingredient. 


It is an essential element of offence 
of theft that the movable property 
should have been’ moved out of the 
possession of any person without his 
consent. That is possible only if the 
person moving the property had taken 
it out of the possession of the person 
concerned and transferred it to his 
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own possession in order to. move if for- 


the purpose of taking it dishonestly. It 
follows that transfer of possession. of 


the ‘property, however transient, is’. an 
_ essential ingredient of an offence of 
theft. ~ (Para 6) 


Mr. N. M. Phadke, Sr. “Advocate (Mr. 


M. N. Shroff, Advocate with him)- 
for Appellant; Mrs. . Urmila Kapoor, 
Advocate, Amicus Curiae, for Respon- 
dents. 


SHINGHAL, J.:—This Set by spe- 
cial leave is directed against the judg- 
ment of the Bombay High Court dated 
November 30, 1972, upholding the view 
of the trial court and the Additional 
Sessions Judge of Jalgaon that it was 
not necessary to frame a charge under 


_ Section 3 of the Railway Property (Un- 


lawful Possession) Act, 1966, hereafter 
reierred to as the Act, against accus- 
ed 1, 2,-5 and the absconding accused, 
and directing that a charge under that 
section may be. framed as an alterna- 
tive charge only against accused 3 and 
4. The State of Maharashtra feels ag- 
grieved because of the failure to frame 
a charge under the aforesaid Section 3 
against the accused mentioned above. 


2. It. was alleged that seven tyres 
and seven tubes were booked from 
Wadi Bunder goods shed of the. Central 
Railway on March 20, 1971, in wagon 
No. WR 35775. The seven tyres were 
stolen by accused 1, 2, 5 and the ab- 
sconding accused, from the Down Yard 
of the Bhusawal railway station while 
in transit, and were kept in the hut of 
Ragho Motiram Birhade. Accused 1 sold 
seven tyres to accused 3 for Rs, 2700/-. 
and accused 3 removed . them in his 
motor-lorry to Savda. He produced four 
tyres from his lorry, but three -tyres 
were found to have been sold to accus- 
ed 4 and were seized: from his. posses~ 
sion. It was therefore specifically alleg- 
ed that accused 1, 2,5 and the ab- 
sconding accused were proved to “have 
been found in unlawful possession” of 
the railway property while accused 3 
and 4 were found in unlawful posses- 
sion thereof within the meaning of Sec- 
tion 3 of the Act. The trial Magistrate 
however refused to frame a _ charg? 


under that section against any of tha 
accused and framed charges for the 
commission of offences under Ss. 376, 
461 and 411 I.P.C. against all the ac 


cused. The State felt aggrieved and ap- 


' of having been stolen or 
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plied for a revision of that order, but 
it was upheld by the Additional Ses- 
sions . Judge, Jalgaon, as mentioned ` 
above.. We’have made a mention of the 
view which was taken when the maiter 
went up to. the High Court in revision, 


3. It is not in controversy before us 
that mm the absence of the evidence of 
the prosecution, which bas still to be 
recorded, the case has to be examined 
on the. basis of the allegations mention- 
ed above, and the short question there- 
fore is whether they justify the fram- 
ing of a charge under Section 3 of the 
Act -against -accused 1, 2, 5 and the ab: 
sconding accused. 


4. Section 3 which provides the pe- 
nalty for unlawful possession of rail 
way property ` reads as follows:— 


“Whoever is found or is proved to 


_ have been in possession of any railway. 


property reasonably suspected of hav- 
ing been stolen or unlawfully obtained 
shall, unless he proves that the railway. 
property came into his possession law~ 
fully, be punishable— 


(a) for the first offence with impri- 
sonment for a.term which may -extend 
to five years or with fine, or with both 
and in the absence of special and ade-. 
quate reasons to be-mentioned in tha 
judgment of the Court,: such. imprison- 
ment shail not be less than one year: 
and such fine shall not be less pa one 
thousand rupees; 


(b) for the second or a subsequent 
offence, with imprisonment for a term 
which may extend to five years and 
also with fine and in the absence of 
special and adequate reasons to be men- 
tioned in the judgment of the Court, 
such imprisonment shall not’ be less 
than two years and such fine shall 
not be less than two thousand rupees.” 


~ 


The essential requirements of the sec< 
tion. therefore are that (i) the property 
in question should be railway property, 
(ii) it should reasonably be suspected 
unlawfully 
obtained, and. (iii) it should be found 
or proved that the accused was or had 
been in possession of that property. It 
is not in dispute before us that the 
property in question was railway pro 
perty within the meaning of Sez. 2 (d) 
of-the Act. It is also not in dispute 
before us that it was reasonably suspect- 
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ed of having been. stolen or unlawfully 
obtained. It is not disputed therefore 


that two of the three essential require- 


ments of Section 3 were shown to. exist 
at the time when the question. of fram- 
ing the charge came up for considera- 
tion. The question which. remained for 
consideration was whether it could ` be 
said that the accused were found or 
were proved to have been in’ possess:on 
of the railway property. It was Lee: 
fore permissible for the prosecution to 
establish, either that the accused were 
“found” to be in possession of the rail- 
Way property, or that they were prov- 
ed “to have been” in possession there- 
of. As accused 1, 2, 5 and the abscord- 
ing accused were not “found” in pos- 
session of the railway property, it was 
permissible for the prosecution to allege 
and prove that they had been in pos- 
session of that property, in order to 
attract the application. of Section 3. 


5. As has been mentioned, the ale- 
gation against accused 3 was that he 
purchased the seven tyres from accums- 
ed 1 for. Rs. 2700/- and removed them 
in his motor-lorry to Savda. It was fur- 
ther alleged that accused 3 produced 
four of those tyres from his moter- 
lorry and the three remaining tyres 
were found to have been sold to accus- 


ed 4 and were. seized from his posses-- 


sion, In view of this categorical allega- 
tion against accused 3 and 4, the. High 
Court rightly directed that they shovld 
be charged for the offence under Sec- 
tion 3 of the Act also. The appellent 
State has no grievance in so far as that 
direction of the High Court is concern- 
ed. Its grievance is that the High Court 
has taken the view that it was suffici- 
ent to frame. charges under Secs. 379/34 
and 461/34 IP.C. against accused 1, 2, 5 
and the absconding accused as in its 
view the allegation against them cd 
not attract the application of S. 3 of 
the Act. | 


6. It has to be appreciated that the 
‘allegation against accused 1, 2, 6 and 


the absconding accused was that they 
had removed the seven tyres from the 
Down Yard at Bhusawal railway sfa- 


tion by breaking open the wagon. Tkat 
was in fact-the reason why they were 
charged for the commission of offences 
under Sections 379, 461 and 411 IPI. 
It is however an essential ingredient 
of the offence of “theft” that the mov- 


=- for the removal of those tyres, it 


holder. It is therefore the 


able property which was the subject- 
matter of the theft should have been 
“moved”. out of the possession of any 
person without his consent. As is ob-| 
vious, that.could be possible only if the 
person moving the. property had taken 
it out of the possession. of the person 
concerned and transferred it to his 
own possession. in order to move it for 
the purpose of taking it dishonestly. It 
follows that transfer of possession of 
the property, however transient, is an 
essential ingredient of an offence of 
theft. 


7. It was clearly alleged in this case 
that accused 1, 2, 5 and the absconding 
accused committed theft of the seven 
tyres by removing them from the 
wagon in the Down Yard of railway 
station Bhusawal. So when it was alleg- ` 
ed that the accused were responsible 
was 
thereby alleged that they had been in 
possession of those tyres for some 
period of time, even if it je assumed 
that they parted with them later on 
and left it for accused 1 to sell them 
to accused 3. The allegation against ac- 
cused 1, 2, 5 and the absconding accus- 
ed was therefore to the effect that they 
“had been in possession” of the railway 


‘property in question, and that wes suf- 


ficient to attract the application of 
Section 3 of the Act. The High Court 
erred in taking the view that it was 
necessary, for the purpose of bringing 
a case under that. section, to prove 
that the accused were found to be in 
possession of the railway property at 
the time of.its seizure, and that it 
would not be attracted in the case of 
an allegation that the railway property 
was the subject-matter of dacoity or 
theft by the accused. The High Court 
in fact went to the extent of upholding 
the argument that Section 3 of the Act 
was meant to meet a situation “ana- 
logous to the one for meeting of which 
Section 124 of the Bombay Police Act 
has been enacted.” That section relates 
to possession of property of which no 
satisfactory. account is given by its 
failure to 
account for the actual possession of 
the property found in the possession of 
the. accused which constitutes an offence 
under Section 124 of the Bombay Po- 
lice Act. Unlike Section 3 of the Act, 


that section does not. go to the extent 


ke 
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of penalising the accused where he is 
proved to “have been in possession” of 
that property. It is true that the grava~ 
men of the offence under Section 3 of 
the Act is the “possession” of the pro- 
perty, but it need not necessarily be a 
subsisting possession, and it is sufficient 
if the accused was proved to “hava 
been in possession” of that property at 
any point of time. 


8. In the view we have taken, the 
appeal is allowed, the impugned judg- 
ment of the High Court dated Novem- 
- ber 30, 1972, is set aside, and the trial 
court is directed to frame a charge 
under Section 3 of the Act against ac- 
cused 1, 2, 5 and the absconding accus- 
ed in addition to the charge under Sec- 

tions 379/34 and 461/34 I.P.C. The ac- 
` cused are directed to appear in the 
trial court on September 3, 1979. The 
`” trial of the case has been considerably 
delayed and it should now proceed 
with expedition, 

Appeal allowed. 


AIR 1979 SUPREME COURT 1828 
== 1979 Cri. L. J. 1196 


(From: Bombay) 
S. MURTAZA FAZAL ALI AND 
— A, D KOSHAL, JJ. 


Criminal Appeal No. 208 of 1973, Df- 
6-3-1979. ` 


Abdul Waheed, Appellant v. The 
State of Maharashtra, Respondent, 


(A) Penal Code’ (1860), S. 302 — In- 
juries on the accused — In view of 
medical evidence, defence version found 
to be not true — Mere presence of se- 
rious injuries on accused is no ground 
for acceptance of defence version. f 

(Para 2) 

(B) Penal Code (1860), Ss. 302, 304 — 
Prosecution of offence of murder — Re- 
fusal of deceased to supply goods to ac- 
cused on credit — Knife injury OG 
deep) inflicted by accused on deceased 
on paltry matter— Held accused intended 
to kill deceased — Case fell under Sec- 
tion 302 and not under S. 304. 

(Para 3) 


S. M. FAZAL ALI, J.:—In this appeal 
by. special leave, the appellant has been 
convicted under S. 302 and sentenced 
to imprisonment for life and fine of 
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Rs. 1001. He has also been convicted 
under S. 324 and sentenced to one 
year’s R.I. and fine of Rs. 100/-- We 
have gone through the judgment of the 
Sessions Judge and we find that it has 
given cogent reasons for believing the 
prosecution case and rejecting the de- 
fence version. The High Court dismis- 
sed the appeal summarily but as some 
of the accused had injuries on their 
person, prima facie, the matter requir~ 
ed further investigation and that il- 
why special leave appears to have been 
granted by this Court. As this appeal 
is more than six years old, we have 
instead of remanding the case examin- 
ed the evidence ourselves and after 
examining the same we find ourselves 
in complete agreement with the view 
taken by the learned Sessions Judge, 


2. Mr. Hardev Singh, vehemently, 
argued that in view of the serious inju- 
ries present on the accused persons par-~ 
ticularly accused No. 1, the Sessions 
Judge should have accepted the defence 
version. The genesis of the defence case 
was that there was a grazing dispute 
in the field of the appellant which led 
the deceased to assault the appellant 
and in the course of the mutual scuffle, 
the deceased was given a knife blow 
which resulted in his death. Although 
F.LR. was lodged by the defence, there 
was nothing to show that the investi- 
gating officer was taken to the field to 
find out whether any grazing incident 
had taken place or not. Furthermore, 
P. Ws. 1, 3, 4 and 5 have proved the 
case against the accused as eye-wit~ 
nesses and out of them P.W. 1, Shekh 
Chand, is an absolutely independent 
witness, hence there is no reason to 
distrust his evidence. It may be, as the, 
Sessions Judge has pointed out, that 
after the appellant caused- the murder 
of the deceased, there may have been 
mutual scuffle by way of reprisal 
and some of the accused were assaulted 
in that. incident. That is why the appel- 
lant lodged his PIR more than an 
hour after the FIR lodged by the 
complainant. Having gone through the 
medical evidence and the defence evi- 
dence, we are not satisfied that the de- 
fence came out in this case with the 
true version. 


3. It was then contended by Mr. 
Hardev Singh that the case against the 


1979  N. Madhavan v. State of Kerala (Sarkaria J.) - 
appellant was false under S. 304 and 
not under S. 302: We are however 


unable to agree with this contention as 
the nature of the. injury inflicted by 
the appellant on the deceased by a 
weapon like knife which was as much 
as 3” deep manifestly and clearly in- 
tended to kill the deceased, and that 
too on some very paltry matter, that 
is to say, the refusal of the deceased 
Papa Khan to supply goods to the ap- 
pellant on credit. In the circumstances, 
therefore, we think that the Sessions 
Judge was right in convicting the ap- 
jpellant under S. 302 IP.C. For these 
reasons, there is no merit in the appeal 
which is accordingly dismissed. 


Appeal dismissed. 


AIR 1979 SUPREME COURT 1829 
== 1979 Cri. L. J. 1197 


(From: Kerala)* 


.R. S. SARKARIA, P. N. SHINGHAL 
AND O. CHINNAPPA REDDY, JJ. 


. Criminal Appeal No. 155 ‘of 1973, Dý- 
g-8-1979. - 


N. Madhavan, Appellant v. State of 
Kerala, Respondent. 


(A) Criminal P. C. (1898), S. 517 — 
Death on account of gun-shot injury — 
Acquittal on ground that gun was used 
only in self-defence — Gun, held, could 
not be said to have been used in com- 
mission of any offence. ` (Para 9) 


(B) Criminal P. C. (1898), S. 517 — 
Disposal of property — Discretion as to 
== General rule of restoration — Depar- 
ture from -—— When permissible. . Cr. 
R. P. No. 392 of 1972, D/- 9-11-1972 
(Ker), Reversed. 


When after an inquiry or trial the 
accused is discharged or acquitted, the 
Court should normally restore the pro- 
perty, which is produced before it or 
which is in its custody, to the person 
from whose custody it was taken. Depar- 
ture from this rule of practice is not to be 
lightly made when there is no dispute 
or doubt that the property was seized 
from the custody of such accused and 
belonged to him, (Para 10) 


Where the Sessions J udge did not give 
any reason for directing confiscation of 


ee e e 


"(Criminal Revn. Petn: No. 392 of 1972, 
D/- _9-11- 1972 (Ker).) 
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the licensed gun belonging to accused 
and there was no material indicating 
special circumstances which would war- 
rant departure from the general rule, 


Held that the order- of confiscation, 
which was passed without giving oppor- 
tunity of being heard to the accused 
specifically, was. manifestly arbitrary 
and therefore liable to be set aside. 
Cr. R. P, No. 392 of 1972, D/- 9-11-1972 
(Ker), Reversed. (Paras 11, 13) 


Cases Referred: Chronological Paras 
AIR 1967 Guj 268: 1967 Cri LJ 1639 

§ 

AIR 1965 Orissa 198: 1965 (2) Cri LJ 

659 7 

ATR 1953 SC 508: 1954 Cri LJ 153 6 


Mr. N. Sudhakaran, Advocate, for Ap- 
pellant; Mr K. R. Nambiar, Advocate, 
for Respondent. 


SARKARIA, J.:— Appellant before us 
was, tried by the Sessions Judge, Pal- 
ghat on a charge .under Section 302, 
Indian Penal Code, for shooting dead 
with his 12-bore licensed gun, one 
Bhaskaran alias Vasu on April 1, 1971. 
On the same day after the occurrence, 
the appellant surrendered at Police Sta- 
tion Koyalmannam, along with his 
licensed gun which he had used in 
Shooting the deceased. 


2. At the trial, accused Madhavan 
set up a plea ‘of self-defence. In the 
light of the evidence brought on re- 
cord, the Sessions Judge accepted this 
plea and held that the accused was en- 
titled to the protection of Section 986, 
Penal Code, and had therefore commit- 
ted no offence. At the same time, with- 
out assigning any reason, he directed 
that “M. O. 1 gun shall be confiscated 
to the Government” 


3. Against this DN of confis- 
cation of the gun, Madhavan filed Cri- 
minal Revision No. 392 of 1972 in the 
High Court. The Revision was dismissed 


by a learned single Judge with these 
observations: _ 

“Although the direction is not: ac- 
companied by sufficient grounds for 


doing so, I do not think it proper to 
interfere with the order passed by. the © 
learned Sessions Judge...... in an order 
under Section 517, Cr. P. C. the. princi- | 
ple is that it should be returned to the 
person from whose custody it was seiz- 
ed. That of course is the general rule. 
I am aware that there is no other 


Ki 
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claimant for the gun in this case and 
the gun naturally belongs to the peti- 
tioner, But the order of confiscation is 
made by way of sufficient. safeguard 
against its. use again by the petitioner. 
I do not think. it necessary to interfere 
with. the order of the. Court . below.” 


4. Aggrieved by this order, dated 
November 9, 1972, of the High Court ‘of 
Kerala, Madhavan’ has comé in appeal 
by special leave under Article 136 of 
the Constitution. 


5. The short question for decision in 
this case is, whether in the circum- 
stances of the case, the Courts below 
were right in confiscating this licensed 
gun instead of restoring it to the ap- 
pellant. 


6. Mr. Sudhakaran, learned. counsel 
for the- appellant submits that the im- 
pugned order of confiscation of the gun 
was illegal because it has been "made 
arbitrarily without assigning ang rea- 
son. It is emphasised that in exercising 
its power ‘under Section 517, Criminal 
Procedure Code, 1898, the Court has te 
act judicially in accordance with well- 
settled. principles, the most fundamen- 
tal of which is that at the conclusion 
of the trial resulting in acquittal of 
the accused, the property seized from 


his possession must be restored to him,’ 


particularly when the property undis- 
putedly belongs to the accused. In sup- 
port of this contention,. reference has 
been made to.Pushkar Singh v., State 
of Madhya Bharat, AIR 1953 SC 50€ 
and Lalluram Mohanlal v. State of 
Gujarat, AIR 1967 Guj 268. 


7. As against this, Mr. Nambiar,- ap- 
pearing for the State, ‘maintains that 
there is no hard and fast rule, that the 
property seized from the accused, must 
on his acquittal be returned to him. 
The section, it is emphasised, gives thé 
Court a very wide discretion to choose 
any one of the modes of disposal men- 
tioned in the section, irrespective of 
whether.the trial results in acquitta! 
or conviction of the accused. 
instant ‘case, it Is argued, the Court in 
the exercise of that discretion decided 


. to confiscate’ the gun, which jis one of 


the modes. -recognised by the section. 
The -impugned order therefore, could 
not be said to be without jurisdiction 
which would warrant interference br 
a -revisional or appellate Court, In this 


-In the | 


A. E R. 


connection, counsel cited Arjun Padhy 
v. State of Orissa AIR 1965. Orissa 198. 


8. The material part of Section 517 
of the Code of Criminal Procedure; 


' 1898 (which has been re-enacted as Sec- 


tion: 452 (1) in the Code of 1973), reads 
as follows: 


“When an inquiry or trial in any 
Criminal Court is concluded, the Court 
may make such order as it thinks fit 
for the disposal, by destruction, con- 
fiscation or delivery to any person 
claiming to be -entitled to possession 
thereof or otherwise, of ang property or 
document produced ‘before it or in its 
custody, or regarding: which any . of- 
fence appears to have been committed, 
or which has been used for the eom- 
mission of any | offence.” 


An analysis of this provision would 
show that it refers to property or docu- ` 
ment (a) which is produced before the 
Court, or (b) which is in: the custody 
of the Court, or (c) regarding which 
any offence appears to have been com- 
mitted, or (d) which has been used for ` 
the commission of any offence. Then, 
at the conclusion of the. enquiry or 
trial, the disposal of any class of the. 
property listed above, may be made by 
(i) destruction, (ii) confiscation, or (iii) 
delivery to any person entitled to the 
possession thereof, 


9. In the case before us, the gun 
in question does not fall either -under 
class -(c) or. class (d) because it .is 
neither ‘property’? regarding which any 
offence appears to have `" been commit- 
ted “nor” “which has been used for 
the commission. of any offence”, The 
acquittal of the accused on the. ground 
that this. gun was used in causing the 
fatal injury to the deceased,. only. in 
self-defence, necessarily involved a 
finding -that the gun was not. used in 
the commission of any offence for 
which the accused was tried. The gun 
was obviously property falling. under 
class (bi. df 


10. The words “may make such 
order as it thinks fit” in the _ section, 
vest the Court with a discretion to dis- 
pose of the - property — in any of the 
three modes ‘specified in the seċ- 
tion. But the. exercise. of such dis- 
cretion is inherently a judicial func- 
tion. The choice ‘of the mode or 
manner of disposal is- not to be 
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made arbitrarily, but judicially in 
accordance with sound principles fourd- 
ed on reason and justice, keeping in 
view the dass and nature of the pbo- 
perty -and the material before it. One 
of such a well-recognised principles is 
that when after an inquiry or trial the 
accused is discharged or acquitted, the 
jCourt should normally restore the pro- 
perty of class (a) or ‘(b) to the person 
from whose custody it was taken. 
Departure from this salutary rule of 
practice is not to be lightly made, when 
there is no. dispute or doubt — as in 
the instant case — that the property 
in question was seized from the ceus- 
tody of such accused and belonged +o 
him, 


li. Let us now test the impugn2d 
order in the light of these principles. 
Can it be said to be an order małe 
judicially? The answer is unhesitatingly 
‘No.’ 
any reason, whatever, for directing con- 
fiscation of this licensed gun admittei- 
ly belonging to the appellant-accused. 
Nor was there any material before him 
indicating the special circumstances 
which would warrant a departure from 
he general rule aforesaid. Nor is there 
anything’ in the record to show that 


the Sessions Judge had, before passing . 


the order of confiscation, given an op- 
portunity of being heard to the accu3- 
ed, specifically with regard to this mai- 
ter. The order of confiscation of tke 
gun was thus manifestly arbitrary.’ 


12. The High Court also — ifwemey 
say so with respect — while notirg 
that the order of confiscation of the gn 
passed by the Sessions Judge was “not 
` accompanied by sufficient grounds’, 
endorsed that order in a capricious ard 
cavalier manner, “by way of’ — as 
it fancifully says — “sufficient safe- 
guard against its use again by the peti- 
tioner”. There was absolutely “ro 
material before the High Court to show 
that in .the past twenty years durirg 


which the appellant had been in lawful 


possession of this gun under a licensa, 
he had ever used or attempted to use 
this gun for commission of any offenc2, 

from which, in the event of the gun 
being restored to him, a likelihood of 
his. misusing the gun “again” 
reasonably predicated, or even 


suse 
pected, S 


Somapra v, State of Mysore 


The Sessions Judge. did not give / 


could: ke - 


S.C. 1831 


13. For. all the foregoing reasons, we 
are of opinion that the impugned. order 
of confiscation of the gun being arbi- 
trary and unjust, cannot be sustained 
We therefore, allow this appeal, set 
aside the impugned order and direct 
that possession of this gun (M. O. 1) 
be restored to the appellant. 


Appeal allowed. 





AIR 1979 SUPREME COURT 1831 
(From: Mysore)* 
R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 


Criminal Appeal No, 42 of 1973, 
24-4-1979, , 


Somappa E Madar Shan- 
karappa Ravanappa Kaddi, Appellants 
v. The State of Mysore, Respondent, 

(A) Evidence Act (1872), S. 3 — Pe- 
nal Code (1860), S. 300 — Murder trial 
—— Evidence of eye-witnesses — Appre- 


nt 


ciation of. 


Discrepancy in ‘the timings regarding 
receipt of message in police station and 
admission of the deceased in the hospi- 
tal. Held, evidence could not be re- 
jected on that sole ground. (Para 9) 


(B) Evidence. Act (1872), S 3— Pe- 
nal Code (1860), .S. 300 — Murder trial 
— Absence. of bloodstains on clothing of 
eye-witnesses —— Effect. 

Deceased though profusely bleeding 
on account of several cuts, no material 
on record to show that accused ‘were 


stained with blood —- Witnesses claim- 
: ing that they snatched weapons and 
held the accused — Their evidence. 


held, could -not be rejected because of 
absence of bloodstains dn their clothing 
or on their hands — From the fact that 
the weapons were  bloodstained, it 
could not be said that the clothing of 
the witnesses should also have been 
bloodstained. (Para 10) 


(C) Criminal P. C. (1974), Ss. 194, 161 
—- FIR or statement to police. 


On receipt of information regarding 
occurrence Police Officer reaching 
scene, sending deceased to hospital, 


*(Criminal Appeal No. 219 of 1971, Di, 
20-10-1972 (Dean? 
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arresting accused and seizing his clothes 
and thereafter recording statement: of 
eye-witnesses — Statement, held, could 
hot be used as FIR — It was merely a 
statement recorded during investigation 
-- Rejection of the statement as FIR, 
however, would not detract the testi- 
mony of eye-witnesses which will have 
to be assessed on its own merits.. 
(Para 12) 
(D) Evidence Act (1872), S. 32 — Dy- 
ing declaration by deceased ta eye-wit- 
nesses immediately after occurrence — 
Opinion of doctor that in view of inju- 
ries the shock would have: been instan- 
taneous —_ Evidence of doctor at vari- 
ance with evidence of doctor conduct- 
ing post-mortem — Opinion of doctor 
held. not conclusive on question of abi- 
lity of deceased to talk immediately 
after occurrence. ` (Para 12) 


(E) Evidence Act (1872), S. 9 — Iden- 


tification parade — Accused identified 
by most of eye-witnesses — ‘Because of 


some defects in proceedings relating to 
identification parade, evidence of eye- 
witnesses regarding participation of ac- 
cused held could not be rejected. 

(Para 13) 


KAILASAM, J.:— This appeal is pre- 
ferred by accused Nos. 1 and 2 in the 
trial court by certificate granted by the 
Mysore High Court against its judg- 
ment reversing the order of acquittal 
passed by the Sessions Judge, Bijapur 
and convicting them of. an offence 
under Section 302 read with Section 34 
of the Indian Penal Code and sentenc- 
ing them to imprisonment for life. 


2. The two appellants and Ningappa 
Hanmantappa Polici, the third accused, 
were charged for the offence of mur- 
der of one Basangouda Gurappagoudé 
Biradar alias Patil said to have Deen 
committed by them at about 7-45 p.m. 
on 29th May, 1970 at Bijapur town by 
cutting him with axe and sickle. 


3. The trial court found that the 
prosecution had failed to establish the 
guilt of the accused beyond reasonable 
doubt and acquitted all the three ac- 
cused of the offences with which they 
were charged. The State of Mysore pre- 
ferred an appeal against the judgmen* 
of acquittal passed by the Sessions 
Judge to the High Court of Mysore. By 
its judgment dated 20th October, 1972 
in Criminal Appeal No. 219 of 1971 the 
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‘ed towards Shivappa Gureddi 


A. I. R: i 


High Court allowed the appeal of the 
State so far as the appellants are con- 
cerned, found them guilty of an offence 
under Section- 302 read with Section 34 
of Indian Penal Code and sentenced 
each of them to rigorous imprisonment 
for life. It dismissed the appeal of the 
State so far as the third accused is con- 
cerned. Leave to appeal having been 
granted to the appellants by the High 
Court this appeal is before us, 


4. The case for the prosecution may 
be briefly stated. One Shivappa, a resi- 
dent of Ingalgeri had two daughters 
and extensive landed property, about 72 
acres in extent. He transferred the 
lands to his son-in-law P.W. 17, Sid- 
dappa Dhari, who had married his first 
daughter Somavva, P.W. 17 undertook 
to transfer half the extent of land to 
the person who would marry the 
younger daughter Sangavva, P.W. 16. 
Shivappa wanted to give his younger 
daughter in marriage to Shivappa 
Irappa Gureddi of Ingalgeri. Irappa 
Gureddi refused to marry her but he 
suggested that the girl may be given 
in marriage to his friend, the deceased 
Basangouda Gurappagouda. Biradar alias 
Patil, Accordingly, P.W. 16 was marri- 
ed to the deceased and P.W. 17 Sid- 
dappa Dhari transferred half of the 
lands gifted. to him by his father-in- 
law Shivappa. It is the case of the pro- 
secution that Shivappa Gureddi demand- 
ed transfer of one of the lands to him 
by the deceased on the ground that he 
brought about the marriage. The de- 
ceased refused to oblige and on that 
account there was enmity between the 
deceased Basangouda Patil and Shiv- 
appa Irappa Gureddi. Shivappa Gureddi 


-became a leader of a party to which 
A-1 to A-3 and others belonged and 
started threatening the deceased. 


Basangouda Patil left the village afraid 
of the threat and started living with 
his wife P.W. 16 at Bijapur for about 
6 years. While at Bijapur he joined the 
party of one Basavantaraya Nadagouda 
of Ingalgeri who was inimically dispos- 
for 20 
years. The father-in-law of Baswanata- 
raya Nadagouda was murdered in 1956- 
57 and Shivappa Gureddi and the third 
accused Ningappa Polici’s father Han- 
manthappa Polici and others were tried 
for the murder and were convicted and 


sentenced to 4 years’ rigorous imprison- 


N 
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ment. After the conviction the deceased 
Basangouda Patil went back to his vi- 
lage Ingalgeri and started living ther2. 
After serving their term Shivappa Gu- 
reddi and others came back to the vi- 
lage and the trouble again started. The 
deceased leased his lands and again left 
the village and came to Bijapur with 
his wife and children. About 2 yeacs 
prior to the incident on 12th December, 
1968, Shivappa Gureddi was murdered 
and the deceased Basangouda Patil and 
5 others were charged for the murde. 
They were acquitted but the trouble 
did not end. The three accused and an- 


other started giving trouble to the d2- 


ceased by looting his crop and burning 
the hay-stack, Police started proceed- 
ings against the two parties for keep- 
ing ‘peace. The existence of faction and 
bitter enmity between the deceased en 
one side and A-1 to A-3 on the 
other is not seriously challenged. [In 
fact, the trial court which acquitted 
the accused accepted the prosecution 
case and found that there was bitter 
enmity between the parties. The High 
Court has also agreed with the finding 
of the trial court regarding the exist- 
ence of enmity. 


5. Regarding the occurrence the case 
for the prosecution is that on the morn- 
ing of the day of the occurrence is, 
29th May, 1970, when the deceased 
Basangouda Patil went into the Bazar 
at Bijapur he met A-3 Ningappa Polici 
and one another person from Jamma- 
ladinni village in a tea shop. The latter 
went out of the tea shop looking at the 
deceased. A-3 noticed the presence f 
the deceased. The deceased got suspici- 
ous and when he returned to his house 
he informed his wife P.W. 16 about Ce 
presence of the third accused. In spite 
of protestations by his wife in tne 
afternoon he went out of his house to- 
wards the bus stand saying that His 
Mama Mallangouda of Yakkundj was 
expected to come from his village. 
When the deceased was returning ba:k 
to his house at about 7-45 pm. by Ce 
road passing from the side of the court 
of the Judicial Magistrate II, the thre 
accused started chasing him armed wih 
axe and sickle in their hands. The d=- 


ceased ran and was finally caught held 


of by Somya Madar A-1 and Shanker- 
appa Kaddi A-2 in front of the house 
of Lalseb Ukkali P.W. 15. The accused 
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started cutting him with the axe and 
sickle in their hands. The third accused. 
Ningappa Polici was standing on the 
road side with.a sickle in his hand. Thea 
deceased again escaped from their 
clutches and ran into the house of P.W, 
15 but the first two accused chased 
him inside the house. Brought him out 
and started cutting him with weapons 
in their hands. The incident is claimed 
to have been witnessed by eye-witnes- 
ses, P.Ws. 4 to 7 and 11 to 14. The wit- 
nesses rushed towards the accused, sur- 
rounded A-1 and A-2 and caught hold 
of them with weapons in their hands, 
P.W. 7 Nazeer Ahmed Maniyar snatch- 
ed the sickle from the hands of A-~2 
Shankarappa. P.W. 5 Sahablal snatched 
the axe from the hands of A-1 Somya. 
A-2 who was being held by DW 7 and 
P.W. 14 managed to escape from their 
grip and ran away. A-3 also escaped. 
Thereafter P.W. 5 Sahablal went near 
the deceased who was lying in front 
of the house of P.W. 15 and questioned 
him in the presence of other witnesses. 
The deceased gave out his name and 
told him the names of the ‘two assai- 
lants and stated that all of them be- 
longed to Ingalgeri village. Thereafter 
P.W. 5 went to Khadi Gramodyoga 
building which is at a distance of one 
furlong and telephoned to the police 
station Gandhi Chowk about the inci- 
dent. While under their custody wit- 
nesses also questioned the first accused 
and he told the witnesses that the per- 
son who was standing on the road was 
Ningappa Polici A-3 and also gave’ par- 
ticulars about himself and the second 
accused. On receipt of the telephonic 
message P.W. 38 the P.S.I. came to the 
site, found the deceased Basangouda 
Patil lying there with bleeding injuries 
on his person and had him sent to the 
Civil Hospital, Bijapur, in a jeep. P.W. 
38 thereafter took charge of A-1 in his 
custody and took him along with P.W. 5 
to the police station. The weapons the 
axe and the sickle which had been seiz- 
ed from the accused by the witnesses 
were taken by P.W. 5 to the police 
station. At the police station P.W. 38 
seized the two weapons from DW 5. 


The weapons were found to be stained 
with blood and on examination by the 
Chemical Examiner they were found to 
have been stained with human blood. 
P.W. 38 made a personal search of the 
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first accused and seized his clothing 
which he found to .be stained with 
blood. The seizure memo is Ex. GA 


but due to some inept handling by the 
police constable. the clothing seized 
from the accused were not sent to the 
Chemical Examiner. P.W. 38 imme- 
diately thereafter went to the: scene at 
about 10.30. pm. and recorded state- 
ments: from all the eye-witnesses.°. In 
the meanwhile, the deceased who” was 
taken in the jeep to the hospital ` was 
produced before Dr. Vasudeviah P.W. 
32 at about 8 p.m. The doctor examin- 
ed the deceased and found on him as 
many as 15 injuries. The- deceased was 
not in-a position to talk and .at about 
2.35: am, the next morning ‘on 30th 
May, 1970 the deceased died. 


6. The police officer proceeded with 
the investigation, A-2 and A-3 were 
` absconding and proceedings were taken 
against them under Section 87 and Sec- 
tion 88, Criminal Procedure Code. Uži- 
mately they surrendered before the 
Magistrate on 28th October, 1970. An 
identification parade was held in respect 
of A-2 and , A-3 on 10th November, 
1970. Due to the absconding of A-2 and 
A-3 the case against them was- filed 
later and two sessions cases at the re- 
- quest, of the prosecution were tried. to- 
gether. Before the trial court (be. 
cused pleaded not guilty and submitted 
that they were falsely implicated due 
to enmity and the witnesses -were 
falsely deposing at the instance of Mal- 
lanagouda Patil, the brother-in-law of 
the deceased.- 


7. The e relies on .the evi- 


dence of the eye-witnesses and their- 


Speaking to the dying declaration alleg- 
ed.to have been made by the deceased 
implicating the appellants in the 
crime, the apprehension of the 
two appellants - red-handed at the spot, 
the prompt information to the police, 
the production of the first accused. by 
the witnesses before the police officer 
and his arrest, the recovery of the two 
bloodstained weapons Me 1 and 2 
which were found to be stained with 
human blood, and.the evidence of the 
-~ Taluka Magistrate who conducted the 
identification parade in which the two 


appellants were identified by the wit- _ 


nesses. 
8. The trial court on a scrutiny of 
the evidence- of eye-witnesses 


ac- 


found: 


ALR, 


that the witnesses who spoke of the 
incident were strangers to the accused 
and they neither knew the deceased 
Basangouda Patil nor the accused be- 
fore the incident. It also found that the 
place where the incident took: place is 
Surrounded by residential houses and 
that the witnesses who spoke of the 


occurrence had their houses in the vici- 


nity.: The trial court found that the 
eye-witnesses were independent wit- 
nesses and as they were living in the 
close proximity of the place where the 
incident took place they are natural 
witnesses tc the occurrence. Having 
found so.much in favour of the prose- 
cution regarding the eye-witnesses, the - 
trial ‘court observed that the circum- 
stances by themselves would not be 
Sufficient to hold that the story of the 


“incident as told by them is true. The 


High Court on a consideration of the 
evidence of the eye-witnesses came ta 
a different conclusion and found their 
evidence as acceptable. It is therefore 
necessary for us to consider at somsa 
length the various factors taken note 
of by the trial Judge and the High 
Court and determine -whether the evix 
dence of the eye-witnesses could - ba. 
SE t 


9, The: trial court rejected the ` evi- 
dence. of the eye-witnesses on several 
grounds. Firstly, it found there is ma- 
terial discrepancy about the time of 
the occurrence, It found that according 
to the ‘evidence of P.W. 38 P.S.I. at tha 
police staticn -he got the telephonic 
message at 8-10 pm. from P.W, 5 that 
A-1 and A-2 had caused injuries to the 
deceased ani that immediately he made 
entry in the station diary about the in- 
formation received and thereafter pro« 
ceeded to the scene and reached thera 
at 8.15 p.m. After reaching the scene 
he sent a Yadi Ex, P-20 at 8 p.m. along 
Basangouda Patil who reached the 
Civil Hospital and was. examined by 
P.W. 32 Dr. Vasudeviah at 8 p.m. Tha 
trial court noting that the doctor ex- 
amined Basangouda Patil at the hospi- 
tal at 8 pm. came to the conclusion. 
that the prosecution case that the in- 
formation would have been received 
much earlier than 8 pm. and that tha 
prosecution version that the telephone 
message was received at 8-10 p.m. and 
the police officer reached the scene at 


8-15 p.m, is not acceptable. The High 
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Court dealing with the discrepancy in 
the time given regarding the receipt of 
the message at the police station, the 
visit of the police officer to ‘the scese 
and the production of the . injured at 
the hospital .came to (be conclusion 
that the time element should not :>8 
taken literally. The High Court observ- 
ed that it is idle to expect that the two 
watches worn by .P.Ws: ‘32 and 38 
would have shown identical time and 
that a variation of about 
minutes between the time of the receipt 
of the information at the police staticn 
and the production of the injured pec- 
son before the doctor is not a sufficient 
ground for rejecting the testimony af 
the eye-witnesses, Regarding the dis~- 
crepancy about the time we are ib- 
clined to agree with the view taken 
by the High Court. Though the report 
is said to have been received at the 
police station: at- 8-10 p.m, in the Yadi 
Ex. P-20 which was sent in tke 
jeep along with the injured per- 
son the time is noted as 8 p.m. and 
according to the doctor the injured was 
received at the hospital at 8 p.m. Thers 
is certainly some discrepancy but even 
on the internal evidence it- is obvious 
that the time noted at different places 


cannot be said to be accurate, Obvious» ` 


ly, if the injured was sent from (ha 
place of occurrence at 8 p.m. as noted 
in Ex. P-20 he would not have been at 
the hospital at 8 p.m, itself. Taking 
all the circumstances into’ account we 
agree with the High Court that the evi- 
dence of the eye-witnesses cannot be re- 
jected on the sole ground of discre- 
pancy in the timings noted at various 
places, The trial- court was in error ir 
holding that the discrepancy - in the 
timings has rendered false or shaky 
and doubtful the evidence of the witnes- 
ses and that the very foundation is re- 
moved and as the very foundation is 
‘removed, the superstructure “ built om 
such shaky foundation must also. col- 
lapse. Equally unacceptable is the con- 
clusion of the trial court that it is easy 
to secure witnesses who speak about 
the incident and repeat it like a parot 
as they have done in- this case, 


10. The trial court also found that 
though the two appellants were. caught 
hold of red-handed, by the witnesses no 
trace of blood was found either. on the 


person or on the clothing of the witnes- 
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ses especially on those of the 3 witnes-. 
ses who have claimed to have snatched 
the weapons or held them. The trial 
court proceeded to observe that the two 
weapons were fully stained with blood 
and one could expect. blood from the 
weapons staining the hands of at least 
those 3 witnesses who either snatched 
the weapons or held them even though 
no blood fell on their clothes. We do 
not feel that the trial judge was justi- 
fied in rejecting the evidence of the 
eye-witnesses because of the absence of 
blood stains in their clothing or in their 
hands. It is no doubt true that several 
cuts with sharp-edged weapons were in- 
flicted on the deceased and the de- 
ceased has profusely -bled but there is 
hardly any . material to come to the 
conclusion that during the incident the 
accused also were stained with blood. The 
weapons were no doubt bloodstained 
but from the circumstances it can 
not be stated that the clothing of the 
witnesses should also have been blood- 
stained. It may be that when the 
weapons were seized the hands of the 
witnesses might have: got stained but 
the absence of proof of such blood- 
stains cannot aprove the prosecution 
casa, : 

11. Before we leave this aspect of the 
case we must take note of the fact that 
the investigation in the case has been 
most unsatisfactory. The case for the 
prosecution is that a telephone book is 
kept at the police station. There was 
some attempt on the.part of the pro- 
secution to make out that only local 
messages were recorded in the telephone 
boox. It was further stated that the 
telephone book message was entered in 
the general diary. When this Appeal 
was taken up on an earlier occasion 
this court directed the State to produce 
the records of the police station re- 
lating to the entry made at the police 
station on receipt of the telephone 
message. When this appeal again came 
up before ‘us we asked the State to pro- 
duce the documents, Though sufficient 
time was given the Public Prosecutor 
informed’ us that the records could not 
be produced. One other disturbing 
feature in the'case is that even accord- 
ing to the prosecution the bloodstained. 
clothing that were seized from ‘the 
first accused and which were sent. 
through the police constable - never 


reached the Chemical Examiner. Ae: 
cording to the prosecution this lapse 
was due to the negligence of the police 
constable and departmental action is 
being taken against him. The failure 
of the production of the station records, 
andthe story oftheloss of bloodstained 
clothes make us feel that all is not 


well with the investigation and the 
affairs of the police station. It is up to 
the authorities to probe the, matter 


further. 


12. Added to these infirmities the 
learned counsel appearing for the ap- 
pellants, Mr. Jhavali, pointed out that 
the prosecution cannot rely on Ex. P9 
as F.I.R. as the statement of P.W. 4 
was recorded at the police station at 
about 9 p. m. long after the investiga- 
tion commenced. It is common ground 
that on receipt of information regarding 
the occurrence at about 8 p.m. P. W. 
38 the Police Officer went to the scene, 
saw the injured, sent him to the hospi- 
tal and also arrested the accused ane 
‘seized his clothes long before the state- 
ment was recorded from P.W. 5. The 
statement recorded from P. W. 5 will 
therefore be statement 
ing investigation and no reliance can be 
placed on it except as a statement re- 
corded by the police during investiga~ 
tion. The learned counsel also read to 
us the extracts from Ex. P-9 and point- 
ed out the meticulous manner in which 
the particulars of the accused and tha 
deceased are given with their names, 
surnames, fathers’ names and the 
names of the villages and submitted 
that the entire document is suspicious 
leading to the conclusion that the docu- 
ment was prepared after considerable 
deliberation. 
ed counsel that the statement recorded 
from P. W. 5 cannot be used as FIR 
So far as his comment on the parti- 
culars given regarding the deceased and 
the accused is concerned we feel that 
as they were recorded during investiga- 
tion, it is probable that the particulars 
were obtained when the accused who 
was in custody was questioned. The 


rejection of Ex. P-9 as F.I.R. would 
not detract the testimony. of 
- ithe  eye-witnesses which will have 


to be assessed on its own merits. The 
learned counsel submitted that it is 


evident that the eye-witnesses were too 
anxious to exaggerate when they speak 


recorded dur- 


We- agree with the learn- 


~ 
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of the dying declaration as having been 
given by the injured person when they 
saw him after the attack by the ac- 
cused, According to the learned: coun< 
sel the deceased was so badly injured 
that he could not have been in a posis 
tion to speak, He further relied on tha 
circumstances that the police officer 
did not question the injured and when 
the injured was produced before the 
doctor the doctor is very clear that he 
(the injured) was not in a position to 
speak. He also relied on the conclusion 
arrived at by the trial court on this as~ 
pect. The trial court observed that 
P.W. 32 stated that when he was 
brought to the dispensary his power of 
speech was affected. The doctor also 
stated that his sensory area of the 
brain which is at the parietal region 
was affected. We have gone through 
the testimony of the doctor and we ara 
Dot satisfied that his evidence is suffi- 
cient to come to the conclusion that 
the deceased would not have been in a 
position to talk immediately after the 
occurrence. No doubt, the doctor would 
state that there would have been in- 
stantaneous shock but that would noti 
rule out the possibility of the deceased 
Speaking for a while. P.W. 18 Madan- 
appa, the doctor, who conducted the 
post-mortem was of the view that the 
deceased might have been conscious 
and might have been able to speak for 
some time even though he was not able 
to say how long he would have been 
conscious. According to P.W. 16 the 
centre of speech was not affected. In 
the cross-examination of P.W. 32, ques« 
tions of general nature were put to tha 
doctor and the doctor expressed his 
view generally in the following man- 
ner:— 


“The speech depends upon the co- 
ordinate activities of the sensory and 
systic motor area.” 

Apart from the statement- that power 


of speech of the deceased was affected, 
he stated that the patient was under 
shock and looking at the injuries if 
must have been instantaneous shock. 
The evidence of P.W. 32 which is at 
variance with. the evidence of P.W. 19 
who conducted the post-mortem js not 
sufficient to rule out the possibility of 
the deceased having made the dying de- 
claration to the -eye-witnesses, The 
High Court rightly commented on the’ 
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evidence of the experts and expressed. 


its view that whether the shock had 
actually set in on SBasangouda Patil 
when he sustained injuries could be 


narrated by the persons who bad seen. 


him at that point of time and the doc- 
tor who examines an injured later 
would not be in a position to provida 
a satisfactory answer to such a ques- 
tion. The opinion of the doctor that 
looking to the injuries he was of tha 
view that the shock would have been 
instantaneous cannot be conclusive on 
a question of the ability of the deceas~ 
ed to talk. We agree with the conclu~ 
sion arrived at by the High Court. 


13. The léarned counsel challenged 
the identification parade held by P.W. 


31, Taluka Magistrate, as being unreli- . 
view ` 


able. The trial court was of the 
that it cannot be said from the evi- 
dence on record that the witnesses had 
no opportunity to see the accused till 
they identified them in the identifica- 
tion parade -held in’ the jail. There is 
no evidence worth the name adduced 
by the prosecution to show that pre- 
cautions were taken and if at all any 
precaution was taken to see that the 
witnesses either did not see the accus- 
ed or they had no opportunity to see 


them before the identification parade, 
The learned counsel was justified in 
his comment that the second accused 


was arrested a few days earlier and 
that he was in police custody and that 
he was produced before the, Magistrate 
for remand and that there is nothing in 
the Panchnatia prepared by the Taluka 
Magistrate to show that either he ques- 
tioned the accused if he was shown to 
the witnesses or he himself questioned 
the witnesses if they had seen the ac- 
cused. The High Court rejected the 
evidence regarding identification of 
A-3. Considering all the circumstances 
we think much reliance cannot be plac- 
ed on the. identification parade regard- 
ing the establishment 
of the third accused. As far as A-1 
and A-2 are concerned it is clear that 
both of them were apprehended and 
the witnesses had ample opportunity to 


note their features at that time and 
identify them. The proceeding in the 
identification parade discloses that A-2 


was identified by most of the eye-wit- 
nesses. Because of some defects in pro- 
ceedings relating to the. identification 


of the identity 
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parade, we will not be justified in re- 
jecting the evidence of the witnesses 
regarding the participation of A-2, 


14. Having in mind the various as- 
pects of the case which we have dis- 


cussed we now proceed to assess the 


evidence of the eye-witnesses, It is not 
in dispute that the eye-witnesses are 
living in the close vicinity to the scené 
where the incident took place and as 
such are natural witnesses, It is also 
admitted that both the deceased and 
the accused belonged to a different 
village and are total strangers to them. 
It was not suggested that the witnesses 
had any enmity or ill-feeling against 
the accused or the deceased. The trial 
court rejected their testimony on the 
ground that the brother-in-law of the 
deceased ie. Mallanagouda is the mas- 
termind behind the prosecution case. 
The trial court found that Malanagouda 
Patil and two retired police Sub-Ins- 
pectors were watching the proceedings 


and were present in the court when 
P.W. 1 Sangayya was examined and 
they continued to be present and 
watched the proceedings till all the 


eye-witnesses were examined and the 
moment the examination of the eye- 
witnesses was over they disappeared. 
From this circumstance the trial court 
came to the conclusion that there is 
nothing improbable in- Mallanagouda 
having had a hand in the preparation. 
of the detailed complaint Ex. P-9, The 
High Court disagreed with this view 
and found that the time available was 
hardly sufficient to manoeuvre and 
manipulate and get ready with the ma- 
terial and found that there is no evi- 
dence to show that Mallanagouda had 
come to Bijapur by that time. The 
High Court observed that if Mallana- 
gouda had a hand in the framing of 
the F. I. R. he would have utilised the 
opportunity to project himself as. an 
eye-witness. The High Court also found 
that in the cross-examination of 
P. W. 38 the P. S. I, there is no sugges- 
tion that he was approached by any 
retired police officer on Mallanagouda’s 
behalf for help to manipulate Ex, P-9. 
We agree with the High Court that 
the trial Judge was not justified in 
coming to the conclusion that Mallana- 
gouda and his two friends, the two 
retired police officers, were instru- ` 
mental in framing the F. I. R. Ex. P-9. 
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15. Apart from the fact that 
witnesses are independent and natural 
witnesses their evidence is reinforced 
by the fact of recovery of the two 
bloodstained weapons MOs. 1 and 2, 
the axe and the sickle, which are found 
to be stained with human blood. The 
High Court rightly placed considerable 
reliance on the presence of bloodstains 
on the weapons. The evidence of the 
prosecution witnesses is that they sur- 
‘rounded the accused and caught hold 
of them and snatched their weapons. 
The first accused was caught red- 
handed and was kept by the witnesses 
and handed over to the police. The 
second accused managed to escape. It 
was submitted that evidence as to re- 
covery of weapons cannot be acted upon 
as the police officer did not seize the 
weapons immediately but allowed 
D W. 5 to have them till they were 
seized at the police station. We do 
not think that this circumstance would 
affect the prosecution case in any way. 
It is not disputed that the two weapons 
were carried by P. W. 5 and handed 
over to the police officer, The fact of 
the seizure or the time and the place 
of the seizure is not questioned. In 
fact, the trial Court has not made any 
adverse comment -on this aspect of the 
case. Apart from these facts, the 
punchanama relating to seizure of 
the clothes of the first accused 
clearly shows -that the accused 
was at the station soon after the 
incident and the case. of the witnesses 
that he was apprehended at the scene 
and produced before the police officer 
stands amply corroborated. We have 
been taken through the relevant ` por- 
tion of the evidence of the eye-wit- 
nesses and see no reason for rejecting 
their evidence. As observed by the 
High Court the recovery of the blood- 


eye- 


stained weapons corroborates the evi- 
dence of the eye-witnesses. We might 
add that the production of the first 


accused at the police station immediate- 


ly after the occurrence is an equally ` 


strong circumstance which proves the 


truth of the prosecution case. 


16. On a consideration of the entire 
evidence and appreciation of the testi- 
mony of the witnesses we have no hesi- 
tation in accepting the testimony of the 
eye-witnesses. The dying ` declaration 
of the deceased immediately after the 
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occurrence in the presence of the eye- 
witnesses in which he mentioned tha 
two accused as assailants, the recovery 
of the bloodstained weapons, MOs. I 
and 2, and the production of the firsf 
accused at the police station prove be- 
yond all doubt the complicity of the 
two. appellants. We.have no hesitation 
in agreeing with the reasoning and con= 
clusion arrived at by the High Court 
and confirm the conviction and sen- 
tence imposed on them. In the resul 
we dismiss the appeal. 


Appeal dismissed, 


AIR 1979 SUPREME COURT 1838 
(From: Karnataka) 
S. MURTAZA FAZAL ALI AND A. D 


KOSHAL, JJ. 

- Criminal Appeal No. 155 of 1975, Df- 

8-2-1979. H 
Lingappa Shetty, Appellant v, Hubli 

Darvar Municipal Corpn., © Respondent, 


Prevention of Food Adulteration -Act 
(1954), S. 16 (1) — Conviction under — 
Sentence of 3 months’ simple impri- 
sonment and fine of Rs. 500 — Accused 
remaining in jail for a period of more 
than two weeks — In view of the na- 
ture and -circumstances of the case, the 
sentence reduced to the period already 


served and fine maintained. (Para 1) 
_ FAZAL ALI, J.:— In this appeal by 
special leave the appellant owas con- 


victed under Section 16 (1) of the Pre- 
vention of Food Adulteration Act and 
was sentenced to three months’ simple 
imprisonment and a fine of Rs. 500. 
The appellant was acquitted by the 
trial court, but on appeal by the State 
to the High Court, the High Court set 
aside the order of acquittal and convict- 
ed the appellant as indicated above. 
It appears that the appellant has., al- 
ready remained in jail for a period of 
more than two weeks. In view of the 
nature and circumstances of the case 
we feel that it is not necessary for the 
appellant. to be sent back to jail. In 
this view of the matter we do not want 
to enter into the merits of the appeal 
which has also not been pressed seri- 
ously. We, therefore, while uphotding 
the conviction of the appellant reduce 
the sentence to the period already serv- 
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ed maintaining the fine. With this modi 
fication the appeal is dismissed. 


Orders accordingly, 





AIR 1979 SUPREME COURT 1839 
(From: (1979) 81 Pun LR 214) 
S. MURTAZA FAZAL ALi AND P. $. 


KAILASAM, J3. 

Criminal Appeal No. 170 of 1979, D$- 
31-7-1979. 

Rohtas, Appellant v. State of Haryana 
and another, Respondents. 

Criminal P. C. (1974), S. 5 — Whether 
Code overrules provisions of Haryana 
Children Act (1974). (1979) 81 Pun Lë 
214, Reversed. (Haryana Children Sos 
(14 of 1974), S. 4). 


‘Section 5 carves out a ere exception 
to the provisions of the trial of an offence? 
under any special or local law for the 
time being in force or any special juris- 
diction or power conferred or any special 
form of procedure prescribed . by any 
other law for the time being “in force 
The Haryana Children Act was in force 
when the Code of 1973 was passed and, 
therefore, the Haryana Act far from be- 
ing inconsistent with Section 5 of the 
Code of 1973 appears to be fully protect- 
ed by the provisions of Section 5 of .the 
Code of 1973. Gel 81 Pun LR 214, Re- 
versed. ' (Para go 


Mr. H.D.. Hardy, Sr. Advocate (M/s. 
D. D. Sharma, Vasu Deo Sharma, Subhash 
C. Mittal, Advocates. with him), for Ap- 
pellant; Mr H. S. Marwah and M. N 
Shroff, Advocates (for No. 1) and Mr 
A. N. Mulla, Gr. Advocate (Mr. S. K 
Gambhir, Advocate with him) (for No. 2). 
‘for Respondents. 


FAZAL ALL J.:— This appeal by spe- 
cial: leave is directed against a judgmenf 
of the Punjab and Haryana High Court 
dated 10th November, 1978 by which the 
High Court accepted the revision filed be- 
fore it and set aside the order of the Ses- 
sions Judge and directed him to conclude 
the trial according to law, - 


2. The points in controversy arise in 
the following circumstances; un 


3. The appellant Rohtas was being 
prosecuted under Section 302 of the 
Indian Penal Code for having caused the 
death of one Subhash on 23rd December, 
1974. The trial proceeded before the Ses< 
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' The contention raised by the 
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sions Judge and after the evidence was 
concluded the case was adjourned fo the 
5th May, 1978. for recording the state- 
ment.of the appellant. At this stage it ap- 
pears to have been pointed out to the 
Sessions Judge that he had no jurisdiction 
to try the appellant as the appellant hap- 
pened to fall within the provisions of the 
Haryana Children. Act, 1974, for short, to 
be referred to as the Haryana Act. There- 
after the Sessions Judge remitted the 
matter to the Committing Magistrate di- 
recting him to hold an enquiry as to whe- 
ther or not the appellant Rohtas was a 
child within the meaning of the provi- 
sions of the Haryana Act and after arriv- 
ing at a finding that the appellant was a 
child, the Magistrate proceeded to try the 


_case in accordance with the provisions of 


the Haryana Act. The brother of the de- 
ceased filed a revision before the High 
Court for: quashing the proceedings 
against the appellant on the ground that 
the Sessions Judge and the Committing 
Magistrate were wrong in holding that 
the case of the appellant fell within the 
purview of Section 4 of the Haryana Act. 
appellant 
(sic) was based on the fact that although 
the Criminal Procedure Code of 1973, 
hereinafter to be referred to as the Code 
of 1973, contained provisions some of 
which were directly in conflict with the 
Haryana Act and other Central Acts, 


therefore, the Code of 1973 would pre- 


vail and the State Acts would stand over- 
ruled by virtue of the provisions of Arti- 
Cle 254 of the Constitution of India. This 
argument appears to have been accepted 
by the High Court on the ground that as 
the Haryana Act was: passed with the 
previous consent of the President of 
India, so far as the State of Haryana is 
concerned, the Act was constitutionally 
valid and would operate by force of Arti- 


. Cle 254, Clause (2) of the Constitution. 


4. Before scrutinising the contentions 
of the parties it may be necessary to ex- 
amine and analyse some of the important 
and relevant provisions of the statute 
concerned. To begin with, even the pre- 
vious Criminal Procedure Code. of 1898 
contained a special.procedure for the trial 
of persons who had committed offences 
and who were below the age of 15. Such 
accused could be tried by a Magistrate on 
whom powers are conferred by Section 8 
sub-section (1) of the Reformatory 
Schools Act of 1897 which also provided 
for the custody, trial or punishment of 
such youthful offenders. This section was 
expressly repealed by Section 65 of the 
Haryana Act which reads as below:—~ 
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“Certain Central Acts not to apply:— 


(1) The Reformatory Schools Act, 1897 
(Central Act 8 of 1897), and Sections 29-B 
and 399 of the Code of Criminal Proce- 
dure, 1898 (Central Act 5 of 1898), shall 
cease to apply to any area in which. this 
Act has been brought into force. 


_ (2) The Women’s and Children’s Insti- 
tutions (Licencing) Act, 1956 (Central Act 
105 of 1956), shall not apply to any child- 
ren’s home, special school or observation 
home established and maintained under 
this Act.” . 

5. This being the position, so long as 
the Haryana Act was to be in force in 
the State of Haryana, it is manifest that 
Section 29-B was put completely out of 
action and any trial of an accused who 
was a child within the meaning of the 
Haryana Act had to be conducted in the 
manner prescribed by the Haryana Act. 
For the purposes of this case it is not 
necessary for us to detail the procedure 
which was to be adopted by the Court 
under the Haryana Act. The fact remains, 
therefore, that until the passing of the 
Code of 1973 the Haryana Act held the 
field. The Haryana Act came into force 
on 1-3-1974. In fact the said Act received 
the assent of the President as far back as 
on 6th of February, 1974 and was ` pub- 
lished in the Haryana Gazette on the 
12th of February, 1974 ‘but under the 
provisions of Section 1, sub-section (3) of 
the Act it was to come into force on a 
date to be notified by the State Govern- 
ment and this was done on 1-3-1974. Thus 
the Haryana Act started operating ` w.e.f. 
1-3-1974 and any offences committed 
thereafter by a child, as defined in the 
Act, were to be tried according to the 
procedure laid down by the Haryana 
Act. So far there is no dispute between 
the parties. The only difficulty that arises 
is that just about the time that the Har- 
yana Act was passed the Code of 1973 
was also passed by Parliament which 
completely revolutionised the entire Cri- 
minal Procedure Code of 1898. It is not 
disputed in the present case that the 
occurrence in the present case took place 
after coming into force of the Code of 
1973 and if, therefore, the Code of 1973 
applies to the present trial then it is ob- 
vious that the trial has to be held not in 
accordance with the provisions of the 
Haryana Act but according to the provi- 
sions of the Code of 1973. So far as the 
Code. of 1973 is concerned, it was amend; 
ed by Act II of 1974 and came into force 
w.e.f. April 1, 1974. Section 4 of the 
Code of 1973 clearly lays down that. all 
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offences. under the Indian. Penal Code 
Shall be investigated, inquired into, tried 
and otherwise dealt. with according to the 
provisions of the said Code. Thus at the 
first sight the contention of the respon- 
dent that the accused was rightly order- 
ed to be tried under the Code of 1973 ap- 
pears to be sound. In the view that we 
have taken in this case and on a close and 
careful interpretation of Section 5 of the 
Code of 1973, we do not find it necessary 
to-go into this point at all. 


6. In our opinion the provisions of Sec= 
tion 5 of the Code in the present case 
completely clinch the entire issue. Far 
from overruling or colliding with the pro- 
visions of the Haryana Act, the Code of 
1973 appears to have kept alive and fully 
endorsed the application of the Haryana 
Act or for that matter the provisions of 
any other Act passed by the State Legis- 
lature and which falls within the ambit 
of Section 5 of the Code of 1973 which 
may be extracted thus:— 


“Nothing contained in this Code ‘shall, 
in the absence oi a specific provision to 
the contrary, affect any special or local 
law for the time being in force, or any 
special jurisdiction or power conferred, 
or any special form of procedure pre- 
scribed, by any other law for the time 
being in force.” 


7. It will thus be seen that Section 5 


carves out a clear exception to the provi- 


sions of the trial of an offence under any 
special or local law for the time being 
in force or any special jurisdiction or 
power conferred or any special form of 
procedure prescribed by any other law 
for the time being in force. It is not dis- 
puted that the Haryana Act was in force 
when the Code of 1973 was passed and, 
therefore, the Haryana Act far from be- 
ing inconsistent with Section 5 of the 
Code of 1973 appears to be fully protect- 
ed by the provisions of Section 5 of the 
Code of 1973 as indicated above, - 


8. In these circumstances, we are 


clearly of the opinion that the High Court. 


was in error in holding that the Code of 
1973 overruled the Haryana Act and that 
the appellant should have been tried 
under the Code of 1973. We are satisfied 
that the view taken by the Sessions 
Judge on this point was correct and the 
case of the appellant should have been 
referred to the Magistrate concerned for 
trial in accordance with the provisions of 
the Haryana Act. 


. 9. We, therefore, allow this appeal, 
set aside the judgment of the High Court 
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and restore that of the Sessions Judge as 
a result of which the appellaht will now 
be tried by the Magistrate empowered 
under the Haryana Act and in accordance 
with the provisions of that Act. The case 
is an old one. The Magistrate concern2d 
Should try to dispose of the same as ex- 
peditiously as possible. 

Appeal allowed. 


AIR 1979 SUPREME COURT 1841 
(From: Delhi)* 

R. S SARKARIA, P. N. SHINGHAL 
AND O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No. 21 of 1973, Dr- 

27-7-1979; 

S. B. Saha and sie: Appellants v. 

M. S. Kochar, Respondent. 


(A) Criminal P. C. (1974), S. 197 — 
Sanction to prosecute — Stage at which 
question of sanction can be raised — 
Factors to be considered while consi- 
dering the deele whether sanction Sa 
required. 


- The question of sanction under S. 197 
can be raised and considered “at any 
stage of the proceedings. In consider- 
ing the question whether or not sanc- 
tion for prosecution was required, zt 
is not necessary for the Court to con 
fine itself to the allegations in the come 
plaint. It can take into account all tha 
materials on the record atthe time when 
the question is raised and falls for com- 
sideration. (Para 14) 


In the instant case, the material 
brought on the record up to the stag 
when the question of want of sanction 
was raised by the accused, contained a 
clear allegation against the accused 
about the commission of an offence 
under Section 409 I.P.C. It was substan- 
tially alleged that the accused had seiz- 
ed the goods and were ‘holding them ir 
trust in the discharge of their officia- 
duty, for being dealt with or disposec¢ 
of in accordance with law, but in dis- 
honest breach of that trust, they crimi- 
nally misappropriated or converted 
those goods. 


_charge is true or false, is not to be 


gone into at this stage. In considering 


the question whether sanction for prose- 


*(Criminal Revn. No. 450 of 1969, a 
3-5-1972 (Delhi)) - ; 
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Whether this allegation or. 
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cution was or was not necessary, these 
criminal acts attributed to the accused 
are to be taken as alleged. (Para 15) 


(B) Criminal P. C. (1974), S. 197 (1) 
— Applicability — Words “any offence 
alleged to have been committed by him 
while acting or purporting to act in the 
discharge of his official duty”, interpre- 
tation of — Dishonest misappropriation 
or conversion of goods by public ser- 
vants which they had seized — Sanc- 
tian to prosecute for offence under Sec- 
tions 409 and 120-B, LP.C., held, was 
not necessary — (Penal Code (1860), 
Ss. 409, 120-B), j 


The sine qua non for the applicabi- 
lity of Section 197 is that the offence 
charged, be it one of commission or 
emission, must be one which has been 
committed by the public servant either 
in his official capacity or under colour 
of the office held by him. (Para 19) 


The words “any offence alleged to 
have been committed by him while act- 
ing or purporting to act in the dis- 
charge of his official duty” employed 
in Section 197 (1) are capable of a nar- 
row as well as a wide interpretation. 
If these words are construed too nar- 
rowly, the section will be rendered al- 
together sterile, for, “it is no part of 
an official duty to commit an offence, 
and never can be”, In the wider sense, 
these words will take under their: um- 
brella every act constituting an offence, 
committed in the course of the same 
transaction in which the official duty is 
performed or purports to be perform- 
ed. The right approach to the import 
of these words lies between these two 
extremes. While on the one hand, it is 
not every offence committed by a pub- 
lic servant while engaged in the per- 
formance of his official duty, which is 
entitled to the protection of Section 197 
(1), an act constituting an offence, 
directly and reasonably connected with 
his official duty will require sanction 
for prosecution under the said provi- 
sion. It is the quality of the act that is 
important, and if it falls within the 
scope and range of his official duties, 
the protection contemplated by S 197 
will be attracted. (Case law discussed). 

(Para 18) 

The question whether an offence was. 
committed in the course of official duty. 
or under colour of office depends .on 
the facts of each case. One broad test 
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for this purpose is whether the public 
servant, if challenged, can reasonably 
claim, that what he does, he does in 
virtue of his office. AIR 1948 PC 128, 
Foll. (Paras 20, 21) 
In a case under S. 409 I.P.C. the off- 
cial capacity is material only in con- 
nection with the ‘entrustment’ and does 
not necessarily enter into the later act 
of misappropriation or conversion 
which is the act complained of. 
i (Para 24) 

Where the act complained of is dis- 
honest misappropriation or conversion 
of the goods by the accused persons, 
which they had seized and, as such, 
were holding in trust to be dealt with 
in accordance with law, sanction of the 
appropriate Government was not neces- 
sary for the prosecution of the accused 
for an offence under Sections 409/120-B, 
I.P.C. because the alleged act of crimi- 
nal misappropriation. complained of 
was not committed by them while they 
were acting or purporting to act in the 


discharge of their official .duty, the 
commission of the offence having no 
direct connection or inseparable link 


with their duties as public servants. Ał 
the most, the official status of the ac 
cused furnished them with an oppor- 
tunity or occasion to commit the alleg- 
ed criminal act. (Paras 23, 29 


There can be no dispute that the seiz- 
ure of the goods by the accused and 
their being thus entrusted with - the 
. goods or dominion over them, was an 
act committed by them while acting 
in the discharge of their official duty. 
But the subsequent act of dishonest 
misappropriation or conversion com- 
plained of could not bear such an in- 
tegral relation to the duty of the ac- 
cused persons that they would genu- 
inely claim that they committed it in 
the course of the performance of their 
official duty. There is nothing in tha 
nature or quality of the act complain- 
ed of which attaches to or partakes of 
the official character of the accused 
who allegedly did it. Nor could tha 
alleged act of misappropriation of con- 
version, be reasonably said to be im- 


bued with the colour of the office held 


bv the accused persons. (Para 23) 
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(M/s. S. K. Dholkia and R. C. Bhatia, 
Advocates with him), for Appellants; 
Respondent in Person. 


SARKARIA, J.:—This appeal by spe- 
cial leave directed against a judgment, 
dated May 3, 1962, of the Delhi High 
Court, arises out of these circumstances: 


M. S. Kochar, the respondent beren, 
filed a complaint in the Court of the 
Sub-Divisional Magistrate, Delhi, alleg- 
ing that the appellants herein, who are 
officers of the Customs Department, 
had committed offences under Sec- 
tions 120-B/166/409, Indian Fenal Code. 
It was stated in the complaint as fol- 
lows: 


The complainant was the sole repre~ 
sentative in India of various manufac- 
turing concerns in West Germany, and 
was carrying on business under tha 
style of "House of German Machinery”, 
He imported certain items of machinery 
from the German firms for displaying 
them in the International Industries 
Fair held in New Delhi in November 
1961. In spite of the fact that he had 
obtained a valid Customs Clearance 
Permit for the import of these items of 
machinery, the Customs Authorities 
prevented him from clearing the goods 
from the Railway Station. Ultimately, 
the compleinant was able to clear thea 
goods by obtaining the necessary per- 
mission from the Government. He was 
allowed to retain the imported goods 
with him till the first of June, 1962. 
The goods were to be re-exvorted from 
India, thereafter. The respondent appli- 
ed for extension of the period, but his 
request was declined. 


2. On June 16, 1962, the accused 
(appellants) raided the premises of the 
complainant at 30, Pusa Road, New 
Delhi, and seized some of those import- 
ed goods which were meant for display 
in the International Industries Fair. 
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The appellants also seized certain other. 
goods kept by.the ‘complainant at: the 
site of the Fair: itself, -Inventories of 
~ the goods were prepared by the appel- 
lants at the’ time of their seizure. The 
goods were then packed.in boxes ‘and 


sealed by the appellants with their own’ 


seals which were signed -by the .com- 
plainant as well. as the appellants. One 
copy of the inventories, duly. signed by 
the appellants . and the complainant, 
also, was handed over HO: tim. 


3. On November 28, 1963, the con 


plainant made. an. application before iie 
Sub-Divisional. Magistrate, praying - that 
the .goods seized by the appellants oe 


handed over. to him on Superdari as 


they were likely to deteriorate unless 
kept safely under proper conditiors. 
The Sub-Divisional Magistrate, on Jani- 
ary 22, 1964, made an- order directing 
that all the goods seized. by. the ap 


pellants. . be handed over to the; com- 
plainant on - Superdari. 

4. The Customs, however, . felt 
aggrieved by this order ofthe Magi- 


strate and went ‘in revision against it 
before the Additional’ 
Delhi, who, on February 7 "1964, _ pass- 
ed an order staying delivery. of posses- 
sion. Subsequently, - 
April 3, 1965, the 
Judge dismissed 


Additional Sessions 
the’ revision-petiticn 
and vacated the stay order In spire 
of the. order of the “Magistrate, cori- 
firmed by the Additional Sessions Judge 
the Customs handed over to. the cor- 


plainant on Superdari only a part of: 
the goods seized, -and in. respect of tke- 


remaining goods, . “the Customs Author- 
ties went _ in “further revision - to 


the. High Court and obtained an interim - 
the - Addition] 


stay of the order of 
Sessions Judge. °° ` ` 


5. Subsequently, on- August 22, 19668, 
the High Court made an order’. directing 
that ‘all the:-goods “which had “.beea 
seized by the Custonis: Authorities frora 


the complainant, including- those whica- 


had been returned. o" him o 
Superdari, “should ‘be produced be-. 
fore the Sub-Divisional . Magistrate, 
who was seized” of a ‘case under 
Section 5 of. (be Imports: “and : Ex- 


ports (Control) -Act:-and Section 166.(8£) 
of the Sea:Customs Act, regarding (bz 
goods, pending against the complainant 
Accordingly, j:Shri D. Sikka, 
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‘broken and the seal op it 


Séssions’ Judge, ` 


be order dated: 


- further abusing 


the complainant: 
Search warrant: issued by the. S. D. M.. 


- fore whom the 
- filed“ examined “the complainant under . 


- Magistrate, also. 
Dub- ` 
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Divisional Magistrate, - prepared ` two 
inventories of these. goods on November 
16, 1966 and : thereafter the boxes 
were opened. before Shri Sikka, who 
gct inventories of -the -goods - found 
therein prepared, and after noting the 
condition of those --goods, he got: the ~ 
same repacked ‘and sealed in _ proper. 
bexes in the presence of the _ parties 
with a seal of the Court. Before re- 
sealing, the Magistrate noted down the 
condition of the four packages which 
were produced. before him by the ap- 
Dellants ` and. ` which remained in 
their. possession since the seizure (16- 6- 
1962). “It. was: then found by the Magi- 
strate that the seals of these boxes 
were tampered. .. One ` -wooden box was 
was also 
broken; . while the remaining ` three 
packages ‘were completely EES but 
sealed”. 


- §& The goods : of ‘Consignment No. I 
of M/s. Gebr, Ruhstrat, concerning the. 
complaint filed by the Assistant Collec- 
tor of Customs under Section 5 of the 
Imports & Exports (Control) Act, and 
Section 117. (81) of the Sea Customs 
Act, which were also seized by ap: 
pellant No. 1; who had obtained their’ 
delivery from the Railway Station, were: 
not ‘produced before. Shri H...L. ‘Sikka, 
Magistrate, along with the other goods 
when. the” inventories ʻi "were prepared. 
This gives “a bona- fide apprehension. 
to the: complainant that the said goods 
have been criminally . EE 
by the accused.” - CR Tong 
7. “The accused. be their “act in 
illegally - tampering and breaking the 
Seals of the ċonsignment seized by them 
and removing ` some of these goods and 
their positions ` and 
seizing some of the personal articles of 
- under.. the colour. of. 


Karol Bagh and illegally -holding ee 
goods of the. complainant - uptill... 
have committed offences under “Sections 
120B/166/409, - Ipc.” 


E The Sub-Divisional: “Magistrate i 
complaint “had been 


Section 200. and further held- a preli- 
minary enquiry” under- Section: 202, Cri- 
minal Procedure: Code, in theżčourse of ` 
which, he . examined. Shri’ H. “L. Sikka:, 
- After- considering the 
statements; recorded im- the.: : preliminary 
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enquiry, and the documents produced 
by the complainant, the Magistrate 


found a prima facie case under Sections 
120B/409, Indian Penal Code against 
the three appellants. He, therefore, 
directed that the accused (appellants 
herein) be summoned. 


9. On receiving the summonses, the 
appellants appeared before the Magi- 
strate and made an application praying 
for their immediate discharge, inter 
alia, on the ground that the Magi- 
strate had no jurisdiction to take 
cognizance of the complaint in 
the absence of sanction under Section 
197 of the Code of Criminal Procedure, 
1898, and under Section 155 of the Cus- 
toms Act, 1962, for GER of the 
appellants. 


10. The Magistrate accepted this abe 
jection and held that in the absence. of 
sanction for the prosecution of the pre- 
sent appellants, he had no jurisdiction 
to take cognizance of the complaint. He 
purportedly relied on the decision of 
this Court in Shreekantiah ' Ramayya 
Munipalli v. State of Bombay, AIR 
1955 SC 287: (1955) 1 SCR 1177. In the 
result, he discharged the accused (ap- 
pellants, herein). 


11. Aggrieved, the complainant filed 
a revision petition which was dismiss- 
ed by the Additional Sessions Judge, 
on December 6, 1968, on the ground 
that since the 
discovered at the time when they were 
produced before the Customs House, 
and there. was. absolutely nothing to 
show that the goods in question re: 
mained in the personal . custody of the 
appellants, “it was difficult to hold that 
the shortage, 
act of the accused.” . 


12. The complainant went. in fur- 
ther revision to the High Court, which 
was heard and allowed by a ‘learned 
Judge by his judgment now under ap- 
peal before us. After. an elaborate dis- 
cussion, the learned Judge. has held tha? 
no sanction was required for the pro- 
secution of the accused-appellants_ for 
an offence. under -Sections 120B/408, 
Indian Penal’ Code, because “they wert 
certainly not acting in. the discharge of 
their official: duties, when they mis- 
appropriated these goods”. 


` 13. The first ‘contention of. Mr. 
Mukerjee, learned counsel ‘for’ the ap: 
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shortage of goods was . 


if any, was due to . . the 


— ALR. 


pellants, is. that the. complainant has 
falsely alleged in the complaint that 
when the ‘Sub-Divisional Magistrate, 
Shri Sikka, in compliance with the 
order of the High Court, inspected the 
goods and noted the condition thereof, 
“it-was found that the seals of four 
boxes were broken, while the remain- 
ing three packages were completely 
empty but. sealed”. It is maintained 
that the inventory itself, prepared by 
Shri Sikka, falsifies this allegation. It 
is further pointed out that in the com- 
plaint it is not alleged with particularity 
as to what goods disappeared or were 
removed; nor that the disappearance of 
some ‘of the goods, if any, occurred 
after their seizure and before their de- ` 
posit in -the Customs House by the 
appellants, and that the allegation made 
by the complainant during arguments 
before the High Court, to the effect, 
that the goods in question were mis- 
appropriated sometime after seizure and 
before their deposit in the Customs 
House, was not based on any facts or 
circumstances appearing in the state- 
ments of the complainant and Shri 
Sikka recorded during the preliminary 
enquiry, Learned counsel also repea- 
tedly urged that the allegations regard- 
ing the cornmission of the offence of 
criminal br2ach of trust by the appel- 
lants, were false and groundless. For 
this purpos2, it is stressed, the Court 
should not confine itself to the’ allega- 
tions in the complaint but also consider 


all the evidential material on the re 
cord inclucing that brought on the 
record by the appellants. In support 


of the contention that the question of 
sanction can be raised from stage to 
stage, Mr. Mukherjee, relied on certain 
observations of this Court in Matajog 
Dobey v. H C, Bari, (1955) 2 SCR 925. 


14. We have no quarrel with the 
proposition that the question of sanc- 
tion under Section 197, Cr. P. C. can 
be raised and considered at-any stage 
of the proceedings. We will. further! 
concede that in considering the ques- 
tion whether. or not sanction for prose- 
cution was required, it is not necessary 
for the Court to confine itself to the 
allegations in the complaint, and it can 
take into account all- the material on 
the record at the time when the ques- 
tion. is raised and falls for considera- 
tion. Now, in paragraph 20 of. the com- 
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plaint, it was clearly alleged that. the 
Sub-Divisional Magistrate, Shri H. L. 
Sikka found that the seals of four boxes 
had been tampered with and one of the 
boxes broken; while the remaining 
three packages “were completely 
empty, but sealed”. Mr. Mukherjea has 
not read out or referred to any portion 
of the statement of Shri H. L. Sikka 
recorded under Section 202, Cr. P. C. 
to show that the same contradicts or 
falsifies the allegations in paragraphs 
19, 20 and 21 of the complaint. Indeed. 
no copy of the statements of the com- 
plainant and Shri Sikka recorded in 
proceedings preliminary to the issue of 
process, has been furnished for - 
‘|perusal. It is true that the precise 
time and manner of the misappropria- 
tion and the detailed particulars of the 
items of goods alleged to have been 


misappropriated, are not given in the 
complaint. But it seems that some 
foundation for the allegation that the 


goods in question had been misappro- 


priated by the appellants sometime 
after their seizure and before their de- 
posit in the Customs House, had been 
laid during the preliminary enquiry 
made by the Magistrate.. This allega- 
tion was. made not only before the High 
Court, but has been reiterated by the 
complainant in paragraph 12 of bis 
counter-affidavit that he had filed in 
this Court. in opposition to the special 
leave petition of the appellants.. For 
this averment, he relied on a certain 
letter/notice dated January 30, 1963 
addressed to him id the | Customs 
Authority. 


15. Thus, the material Doui on 
the record up to the stage when the 
question of want of sanction was rais- 
ed by the appellants, contained a clear 
allegation against the appellants about 
the commission of an offence under 
Section 409, Indian Penal Code: . To 
elaborate, it. was substantially alleged 
that the appellants had seized the goods 
and were -holding them in trust in the 
discharge of their official’ duty, for be- 
ing dealt with or disposed of in ac- 
cordance with law, but in dishonest 
breach of that trust, they criminally 
misappropriated or converted those 
goods, Whether . this allegation or 
charge is true or false, is not to be 
gone ‘into at this stage.-:-In considering 
the.‘question whether sanction. for pro- 
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. It is submitted that even if for 


our. 


-of a narrow 


S. C... 1845 


necessary, 
. the 


(Sarkaria..J.).-, [Prs, 14-18] . 


secution was or was not 
these criminal acts attributed to 
accused are to be taken as alleged. 


16. For these reasons, we overrule 
the first contention canvassed on behalf 
of the appellants. 


17. -‘The-second contention advanced 
by Mr. -Mukherjea is in the alternative. 
the 
sake of argument, it is assumed that 
some of the goods were removed and 


set apart by the appellants after 
seizure, then also, the seizure and the 
‘removal being integrally connected 


with each other, the alleged act consti- 
tuting the offence of criminal misappro- 
priation/criminal breach of trust could 
but reasonably be viewed as an act 
— which includes dereliction of duty — 
done or purporting to be done in the 
discharge of their official duty by the 
appellants. It is argued that Section 
197, Cr, P. C. cannot be construed too 
narrowly, in the sense that since the 
commission of offence is never a part 
of the official duty of a public servant, 
an act constituting an offence -çan 
never be said to have been done or 
purportedly done in the discharge of 
official duty. Such a narrow construc- 
tion, it is submitted, will render the 
Section entirely otiose.. For law on the 
point, the learned counsel referred to 
several decisions of this Court. He took 
us through the relevant passages of 
the judgment in Matajog’s case - (supra), 
and strongly relied on the - ratio of 
Shreekantiah Ramayya’s case (ibid) and 
Amrik Singh v. The State of Pepsu, 
(1955) 1 SCR 1302. zc? 


18. The words. “any offence alleged 
to have been conimitted by him while 
acting or purporting to act in the’ dis- 
charge of his official duty” employed in 
Section 197 (1) of the Code, are capable 
"` as well as a wide inter- 


pretation. If these words are constru- 
ed too narrowly, the Section will be 
rendered altogether sterile, for, “it is 


no part of an official duty to commit an 
offence, and never can be”. In the 
wider sense, these words will. take 
under their umbrella every act consti- 
tuting an offence; ‘committed ~ in the 
course of the same ‘transaction in which 
the’ official duty is performed "pr: pur- 
ports.to be performed. The right ap- 
proach to the import. of these words 
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lies between these two extremes. While 
on the one hand, it is not every offence 
committed. by a public servant while 
engaged in the performance of his offi- 
cial duty, which is entitled to the pro- 
tection of Section 197 (l), an act con- 
stituting an offence, directly and re- 


asonably connected with his: official 


duty will require ‘sanction for prosecu- 
tion under the said provision. As 
pointed out by Ramaswami J. in Baij- 
nath v. State of Madhya Pradesh AIR 
1966 SC 220 at p 222 “it is the quality 
of the act that is important, and if it 
falls within the scope and range of 
ne official duties, the protection con- 
templated by Section 197 of the Cri- 
minal Procedure Code will be attract- 
ed.” 

19. In sum, the sine qua non for the 
applicability of this section is that the 
offence charged, be it one of commis- 
sion or omission, must be one which 
has been committed by the public ser- 
vant either in his official capacity or 
under colour of the office held by him. 

20. While the question whether an 
offence was committed in the course 
of official duty or under colour of 
office, cannot be answered hypotheti- 
cally, and depends on the facts of 
each case, one broad test for this pur- 
pose, first deduced by Varadachariar J. 
of the Federal Court in Hori Ram v. 
Emperor, 1939 FCR 159 is generally 
applied with advantage, After refer- 
ring with approval to those observa- 
tions of Varadachariar J., Lord Simonds 
in H. B. Gill v. The King AIR 1948 PC 
128 tersely reiterated that the “test 
may well be whether the public ser- 








vant, if challenged, can reasonably 
laim, that what he does, he does in 
virtue of his office.” ` l 

21. Speaking for . the Constitution 
Bench of this Court, Chandrasekhar 
Aiyer J., restated the same principle, _ 
thus: © 


“jin the, matter of sant of sanc- 
tion under Section 197, the offence al- 
leged to have been committed by the 
accused must have something to do, 
or must be related in some manner, 
with the discharge . of official, duty...... 
there must be a _reasonable connection 


‘between. the act.. and the discharge of 
official duty, the- act must bear- such 


relation to the duty that the accused 





could lay’ a reasonable claim, but- not a 
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appellants who allegedly did it. 


A.I. B. 


pretended or fanciful claim, that he 
did it in the course of the performance 
of his duty”. 

(Emphasis supplied) 


- 22. Let us now apply this broad test 
to the -facts of the case as alleged and 


sought. to be proved by the com- 
plainant. 

23. The allegation against the ap- 
pellants is about the commission of 
offences under Sections 409/120B, Indian 
Penal Code. To be more precise, the 
act complained of is dishonest mis- 
appropriation or conversion of the 


goods by the appellants, which they had 
seized and, as such, were holding in 
trust to be dealt with in accordance 
with law. -There can be no dispute 
that the seizure of the goods by the 


appellants and their being thus en- 
trusted with the goods or dominion 
over them, was an act committed by 
them . while acting in the discharge of 
their official duty. But-the act com- 
plained of is subsequent dishonest mis- 
appropriation or conversion of those 
goods by the appellants, which is the 
second necessary element of the offence 
of criminal breach of trust under Sec- 
tion 409, Indian Penal Code. Could it 
be said, that the act of, dishonest mis- 
appropriation or conversion complained 
of bore such an integral relation to the 
duty oi the appellants that they could 
genuinely claim that they committed 
it in the course of the performance of 
their official duty? In the facts of the 


instant case, the answer cannot but 
be in the negative. There is . nothing 
in the nature or quality of the act 


complained of which attaches to or 
partakes of the official character of the 
Nor 
could the alleged act of -misappropria- 
tion or conversion, be reasonably said 
to be imbued with the colour of the 
office held by the appellants. 

24, As pointed out by Varadachariar 
J. in Hori Ram (supra), generally, in a 
case under Section 409, Indian “Penal 


Code, “the official capacity is material 
only in connection with the ‘entrust- 
ment’ and does not necessarily enter 


into the later act of misappropriation 
or conversion, which, is the act com- 
plained of.” e 
‘25. This, however, should not be 
understood as an invariable: proposition: 


_ 
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official act by 


of law. `The question, as already ex- 
plained, depends on the facts. of each 
case. Cases are conceivable - where n 
their special facts it- can be said (at 


the act of criminal - misappropriation: or 
conversion complained of is insepaær- 
ably intertwined .with (he performance 
of the official duty of the accused and 
therefore, sanction- under Sec. 197 11) 
of the Code of Criminal Procedure - for 
prosecution of the accused. for an ct- 
fence under Section 409, Indian Pena 
Code was necessary. 


‘ 26. . Shreekantiah ` Rawsa 


plained of against the second accused 
in that case was, dishonest disposal of 


the goods. The peculiarity of the azt 


was that from its very nature; in the 
circumstances of that case, it could: nət 
have been done lawfully ` or otherwise 
by the accused save by an act done er 
purporting to be done in - an official 
capacity.. In. other words; the very 
charge, was the dishonest doing of <n 


the act was dishonest or.. 
remained an official act because the ae- 
cused could not dispose of the . EE 
save by the doing of an ' official 
namely, officially pérmitting ` ‘their Gs 
posal; and that he did: It was in view 
of these special facts of the’ case, -t 
was held that the offence under Sec- 


tion 409, Indian Penal Code was com- ` 


mitted or purported to be committed 
by the accused in the discharge of ba 
Official duty, and, as 
under. Section 197 (1) Criminal Proce 
dure Code was a prerequisite {fcr 
his prosecution... The facts of the cas 
before us are entirely different. Te 
ratio of Shreekantiah . Ramayya bas 
therefore, no application to the facts 
of SS case before us, 


‘27. In Amrik Singh v. The State cf 
Pepsu, it was laid down that whether 
sanction is necessary to prosecute a2 


public servant on a charge of criminal ` 


misappropriation, will depend on whe- 


ther the acts complained of hinge om 
his duties as a public servant; If the” 
do, then sanction is requisite, But i. 


they are unconnected with such duties, 
then no sanction is necessary. Amrik 
Singh’s case also stands on its . owm 
facts, which were materially.) differena 
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(supra) 
was a case of that kind. The act com- 


the accused. “Whether 
lawful, “ it ` 


such, sanction . 
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from those of the” present case.“ The 
correctness of that decision was doubt 
ed in Baijnath v. State of Madhya Pra- 
desh (supra), and its authority appears 
to have been badly shaken. In any 


ease, its ratio must be confined to its 
own peculiar facts, 
28. There are several decisions... of 


this Court, such. as, Om Parkash Gupta 
v. State of Uttar Pradesh, 1957 SCR 
423, Baijnath v. State of Madhya Pra- 
désh (supra), -Harihar Prasad v. State 
of Bihar, (1972) 3 ‘SCC -89 wherein. it 
has been held. that sanction under Sec- 
tion 197, Criminal’ Procedure Code for 
prosecution- for an offence under Sec- 
tion 409, I P. C. was not necessary. In 
Om Parkash Gupta’s case (ibid) it 
was held that a public servant com- 


- mitting criminal breach of trust does 


not normally act in his capacity as a 
public servant. Since this rule is not 
absolute, the question ‘being dependent 
on the facts . of each case, we do not 
think it necessary to burden this -judg- 
ment. with a ge of all Kee cases, 


29. In the light of all that is been 
said above, we are of opinion that on 
the facts of the present case, sanction of 
the appropriate Government was not 
necessary. - for the .prosecution of the 
appellants. for an offence under Sections 
409/120-B, Indian Penal Code, because 
the alleged act of criminal misappro- 
priation complained of was not com- 
mitted by them while they were acting 
or-purporting to act “in the discharge 
of their official- duty, the commission 
of the offence having no direct connec- 
tion or inseparable link with their 
duties as public servants. At the most 
the official’ status of the appellants 
furnished them with an opportunity or 
occasion to commit the. alleged criminal 
act. a , 
30. In the result, the GEES fails 
and is dismissed, 


a dismissed. 
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ES AIR 1979 SUPREME COURT 1848: 
| (From: Karnataka)* S 
R. S. SARKARIA AND R. S. 
PATHAK, JJ. 


Criminal Appeal No. 456 of 1978, 
25-7-1979. 


:Syad Akbar, Appellant v. State of Kar- 
nataka, Respondent. 


(A) Evidence Act (1872), Ss. 3, 154 — 
Appreciation of evidence — Witness de- 
clared hostile — No ground by itself to 
reject his testimony in- toto — His testi- 
mony not shaken on material points m 
cross-examination — Cannot be brushed 
aside. Cri. Revn. Petn. No. 357 of 1977. 
D/- 22-3-1978 (Kant), Reversed; 1976 Cri 
LJ 295 (SC), Followed. (Paras 12, 13) 


D/- 


(B) Torts — Negligence — Proof— Res 
ipsa loquitur — Applicability — Requisite 
conditions, 


As a rule, mere proof that an event has 
happened or an accident has occurred, 
the cause of which is unknown, | is not 
evidence of negligence. But the peculiar 
circumstances constituting the event: or 
accident, in a particular case, may them- 
selves proclaim in concordant, clear and 
unambiguous voices the negligence of 
somebody as the cause of the event or 
accident. It is to such cases that the 
maxim res ipsa loquitur may apply, if 
the cause of the accident is unknown and 
no reasonable explanation as to the cause 
is coming forth from the defendant. In 
such cases (a) the event or accident must 
be of a kind which does not happen in 
the ordinary course of things if thosa 
who have the management and contral 
use due care and (b) it has to be further 
satisfied that the event which caused ths 
‘accident was within the defendant’s con- 
trol. The reason for this second require- 
ment is that where the defendant has 
control of the thing which caused the in- 


jury, he is in a better position than the - 


plaintiff to explain how the accident oc- 
curred. Thus, for the application of the 
maxim res ipsa loquitur no Jess importart 
a requirement is that the res must net 
only bespeak negligence, but pin it on 
the defendant. Case law discussed. 


(Paras 19, 20) 
(C) Torts — Negligence — Burden of 
proof — Presumptions available to per- 


*(Cri. Been. Dein. No. 357 of 1977, D,- 
22-3-1978 (Kant).) 
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Son alleging negligence — (Evidence Act 


(1872), Ss. 4, 105 and 114). 


Under the Evidence Act, the general 
rule is that the burden of proving negli- 
fence as cause of the accident, lies on the 
party who alleges it. But that party can 
take advantage of presumptions which 
may .be available to him, to lighten that 
burden. Presumptions are of thrée types: 

(i) Permissive presumppons or pre- 
sumptions cf fact. - 


(ii) Compelling presumptions or pre- 

sumptions af law (rebuttable). 
(iii) Irretuttable presumption of law 
or “conclusive proof”. : 
(Para 21) 


Even in an action in torts, if the defen- 
dant gives no rebutting evidence but a 
reasonable explanation, equally consist- 
ent with tha presence as well as with the 
absence of negligence, the presumptions 
or inferenc2s based on res ipsa loquitur 
can no longer be sustained. The burden 
of proving the affirmative, that the defen- 
dant was negligent and the accident oc- 
curred by his negligence, still remains 
with the plaintiff; and in such a situation 
it will be for the Court to determine at 
the time of judgment whether the proven 
or undisputed facts, as a whole, disclose 
negligence. . (Para 25) 

(D) Penal Code (1860), S , 304-A— Acci- 
dent — Negligence — Proof — Applicabi- 
lity of “res ipsa loquitur” in criminal 
cases— Extent of— Accident due to error 
of judgment and in spite of driver adopt- 
ing best course according to his know- 
ledge and belief —. Principle of res ipsa 
loquitur not attracted. Cri. Revn. Petn. 
No. 357 of 1977, D/- 22-3-1978 (Kant), 
Reversed. 

Two lines of approach in regard to the 
application and effect of the maxim res 
ipsa loquitur are possible. According to 
the first, where the maxim applies, it 
operates as an exception to the general 
rule that tne burden of proof of the 
alleged negligence is, in the first instance, 
on the plaintiff. In this view, if the na- 
ture of an accident is such that the mere 
happening of it is evidence of negligence 
the burder. shifts or is in the first in- 
stance, on the defendant to disprove his 
liability. Such shifting or casting of the 
burden on the defendant is on account of 
a presumpiion of law and fact, arising 
against the defendant from the constitu- 
ent circumstances of the accident itself, 
which besveak negligence of the defen- 
dant. According to the other line of ap- 
proach, res ipsa loquitur is not a special 
rule of substantive law; that functionally 
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it is only an aid in the evaluation of evi- 
dence, “an application of the general 
method of inferring one or more facts in 
issue from circumstances proved in evi- 
dence”. In this view, the maxim res ipsa 
loquitur does not require the raising of 
any presumption of law which must shift 
the onus on the defendant. It only, when 
applied appropriately, allows the drawing 
of a permissive inference of fact, as dis- 
tinguished from a mandatory presump- 
tion properly so-called, having regard to 
the totality of the circumstances and pro- 
babilities of the case. Res ipsa is only a 
means of estimating logical probability 
from the circumstances of the ` accident. 
Case law discussed. : (Para 26) 


The first line of approach which tends 
to give the maxim a larger effect than 
that of a merely permissive inference, by 
laying down that the application of the 
maxim shifts or casts, even in the first 
instance, the burden on the defendant 
who in order to exculpate himself must 
rebut the presumption of negligence 
against him, cannot, as such, be invoked 
in the trial of criminal cases where the 
accused stands charged for causing injury 
or death by negligent or rash act. The 
primary reasons for non-application of 
this abstract doctrine of res ipsa loquitur 
to criminal trials are: Firstly, in a crimi- 
nal trial, the burden of proving every- 
thing essential to the establishment of the 
charge against the accused always rests 
on the prosecution, as every man is pre- 


sumed to be innocent until the contrary is ` 


proved, and criminality is never to be 
presumed sttbject to. statutory exception. 
No such statutory exception has been 
made by requiring the drawing of manda- 
tory presumption of negligence against 
the accused where the accident “tells its 
own story” of negligence of somebody. 
Secondly, there is a marked difference as 
to the effect of evidence, viz. the proof, in 
Civil and Criminal Procedings. In civil 
proceedings, a mere preponderance of 
probability is sufficient, and the defendant 
is not necessarily entitled to the benefit 
of every reasonable doubt; but in eri- 
minal proceedings, the persuasion of guilt 
must amount to such a moral 
certainty as convinces the mind of the 
Court, as a reasonable man beyond all 
reasonable doubt. Where negligence is an 
essential ingredient of the offence, the 
negligence to be established by the prose- 
cution must be culpable or gross and not 


the negligence merely based upon an 
error of judgment. _ (Paras 27, 28) 


Syad Akbar. v. State of Karnataka . 


_ deep ditches on both sides. 


"SC 1849 


While driving a bus at moderate speed 
its driver suddenly noticed .a four-year 
child attempting to cross the road from 
left to right. The road was 12° wide with 
The driver 
swerved the bus to extreme right to 
dodge the child but it was hit by the bus 
and died on the spot. He swerved the 
bus to extreme right but to the certain 
limit as there was a deep ditch by the 
side of the road and if the bus had gone 
further there was‘risk of the bus falling 
in the ditch. 


Held, the fact that the driver tried to 
dodge the child indicated that the acci- 
dent happened due to an error of judg- 
ment and not negligence or want of driv- 
ing skill. Cri. Revn. Petn. No. 357 of 1977, 
D/- 22-3-1978 (Kant), Reversed. 7 

(Paras 34, 38, 39) 
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SARKARIA, J.:— By a short order we 
had allowed this appeal by special leave 
directed against a judgment, dated March 
22, 1978 of the High Court of Karnataka, 
and acquitted the appellant. We now 
give our reasons in support of that order. 


2. On March 18, 1974 at about 8-30 
p.m., the appellant was driving a passen- 
ger bus No. MYM-5859 on Dharampura- 
Hiriyur Road towards Hiriyur. When the 
bus reached a place from where a kacha 
path bifurcates for village Hariyabbe, a 
girl named Gundamma, aged about 4 
years, ran across the road. The appellant 
swerved the vehicle towards the extreme 
right side of the road. In spite of it, the 
child was hit and died at the spot. A 
complaint was lodged by the Patel of the 
village, Gunde Gowda, at Hariyabbe Po- 
lice Station. The Station House Officer 
(P.W. 7) after registering a case, reached 
the spot and sent the dead body of the 
child for post-mortem examination, and 
recorded the statements of witnesses, in- 
cluding some of the passengers in the 
Bus. 


3. On these facts, the appellant was 
sent up for trial before the Judicial 
Magistrate, 1st Class, Chitradurga, who 
convicted him under Section 304A of the 
Indian Penal Code and sentenced him to 
Six months’ simple imprisonment with a 
fine of Rs. 500 and in default, to one 
month’s imprisonment. 


4, At the trial, the prosecution ex- 
amined 11 witnesses. The parents of the 
deceased child were also examined, but 
they were admittedly not eye-witnesses 
of the occurrence. P. W. 2, a passer-by 
and P. W. 5, P.W. 6 and P. W. 9, whe 
were passengers in the bus at the mate- 
rial time, were examined as eye-witness= 
es by the prosecution. 


5. The substance of the story that 
emerges from the testimony of these eye- 
witnesses, taken as a whole, was that at 
the material time, the accused was driv- 
ing the bus slowly as there was a narrow 
bridge 30 feet ahead. The mother (P.W. 4) 
came from the habitation of the village 
to go to the field across the road at some 
distance, where her husband was work- 
ing. The ill-fated child was following 


the mother. Before crossing the road, the- 


mother asked the child not to come after 
her but to return home, but, when the 
mother had crossed the road and descend- 
ed into the deep ditch on the other side, 
the child crying ‘Amman’ suddenly dash- 
ed across the road to join her mother. 
The accused in order to save the child, 


of Karnataka (Sarkaria J.) 


swerved the vehicle to the extreme right 
side of the road. According to the eye- > 
witnesses, excepting one, the accused 
blew the horn, also. But the child was 
caught under the left front wheel of the 
vehicle and was crushed to death. It was 
further evident from the - statement of 
G. Ramakrishnappa (GW an that if the 
appellant had taken the bus beyond the 
point where the child was hit, the bus 
would have fallen into the deep ditch, 
along with the passengers. 


6. The Public Prosecutor, however, 
treated all the four eye-witnesses as hos- 
tile, and cross-examined them to impeach 
their credit, with the permission of the 
Court. The Public Prosecutor did not 
contradict them with their Police state- 
ments with regard to the facts that the 
vehicle was coming slowly; that the 
child came suddenly on the road and 
that the driver had swerved the vehicle 
towards the extreme right to save her, 
but was unable to do so. The only por- 
tion of the Police statements of the eye- 
witnesses, with which they were specifi- 
cally confronted, was that before the 
Police they had stated that the accident 
took place due to the negligence of the 
accused, while at the trial, they were 
Saying something to the contrary. 


7. During his examination under Sec- 
tion 313 Cr. P. C., the appellant stated 
that he. was driving the vehicle slowly, 
and the child came on the road from the 
left, all of a sudden, to cross it; that in 
order to avoid a collision with the child, 
he immediately swerved the vehicle to- 
wards the right side of the road, but he 
failed to save the child. Thus, the de- 
fence plea was that the accident could 
not be avoided in the circumstances, in 
spite of the care taken. The trial Court 
held that the eye-witnesses were not 
speaking the truth. 


8 In appeal, the Sessions Judge 
agreed with the trial Court about the un- 
reliability of the eye-witnesses. In spite 
of it, he upheld the conviction with these 
observations: 

“This is a ease where the principle res 
ipsa loquitur should be invoked because 
the passengers in the bus are not giving 
out the truth and their evidence is made 
highly improbable...... Though P.W. 2 has 
been treated hostile by the prosecution, 
the fact that the child was following the 
mother finds corroboration in their (P.W. 
2 and P.W. 4) evidence. So, now, if the 
driver of the vehicle could see the mother 
and child coming from village and he 
has dashed against the child on the ex- 
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treme right side of the road on the kutcha 


portion, it is suggestive of rash and negli- - 


gent driving......-The evidence of -P. Ws. 


2, 5, 6 and 9 who have been treated hos- ' 


tile by the prosecution; even though- zdiš- 
carded. in entirety, ‘still it must be beid 
that the material -on the -record is`suff- 
cient to hold that the accused was both 
rash and negligent in Saying the e 
ät that “point.” > ~ 


9. In. Revision, the High Court ‘Also 
endorsed the view taken by the Sessions 
Judge that the principle of res ipsa loqui- 
tur was attracted to the facts of the ‘case, 


10. Thus, two questions arise for con= 


sideration; First, whether the -courts þe- 
low were right in discarding -entirely the 


evidence of the said eye-witnesses mére- 


ly on the ground that they were treated 


as hostile by the prosecution and: cross- . 


examined. Second, whether the principle 
of res ipsa loquitur is applicable in -cri- 
minal proceedings, If so, could it be in- 


voked in the circumstances of the case in 


favour of the prosecution to presume 
‘rashness -and nee gence’ on. the pari of 
the aceused?., e, 

11. In regard to the frst -question, - jf 
may be. noted that the police. statements 


of the eye-witnesses were not put spèci- _ 
fically, bit by bit, -to them by the . pro- 


secution, in cross-examination. Only an 
omnibus question- was asked:as to ‘ whe- 


ther. they had stated ‘before. the police 


that the accident. ‘occurred due "to the 
negligence of the accused.: This wás,” at 
best, a matter of:inference to be drawn 
by the Court. The witnesses were not 
contradicted with regard to material facts 
which were the product of .theirdirect 
sensory perception.’.For: instance, their 


version with regard to the speed of the | 
-child ` 


vehicle, the blowing: of horn; ‘the 
funning across the road and :sudden 
swerving of the vehicle to: the- right: in 
an attempt to save (he child ` etc., 
not impeached by (he, prosecution in 


cross-examination. In: ‘Short, the ‘credit ‘of: 


these. witnesses “with regard‘ “to the sub- 
Stratum of their 


by: the ‘prosecution, “ 


ein + re 


12. ` As a legal proposition, it is now 
settled’ be the decisions of this . . Court; 
that, the evidence of a. “prosecution _ wit- 


` fness cannot be rej jected. _ wholesale, mere 


Iy on the ground that the prosecution 
had dubbed him ‘hostile’ and had. cross- 
examined bim. ` “We need ` 
than‘ ‘reiterate what?“this Court” ‘said ~on 
this. point in. Sat: baut: . Delhi: Admin- 
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l not, as a. matter: of law, 


-hesses was impugned in 


was Í 


‘-examination-in=chief ` 
had not been shaken in: aoe ee 


eriminately. , to. ‘another, class.” 


Say ‚no more 


~ 


S.C: 1851 
sc 


(Pre 8-16} ` 
istration (1976) 2 SCR 11: AIR 1976 
294 : 

_ “Even -in a criminal. prosecution hen 
a witness. is cross-examined and contra- 


_ dicted. with the leave. of the Court; . by 


the party calling ‘him; bis evidence can- 


washed off the record altogether.: D." 

for the Judge-of fact to- consider in cach 
case whether as a result of such cross- 
examination. and contradiction, the wit- 
ness stands thoroughly discredited or can 
still be believed in regard to a part of his 


` testimony. If the Judge finds that in, the 


process, the credit of the witness has not 
been completely- shaken, he may, after 
reading and considering the evidence of 
the witness, as a whole, with due caution 
and. care, accept, in the light of the other 
evidence oh the record, that part of his 
testimony’ which he. finds to be credit- 
worthy and act upon it. If >in. a given 
case, the whole of the testimony of the 
witness is impugned, .and in the process, 
the witness stands squarely and totally 
discredited, the Judge should, as a mat- 
ter of prudence, discard his evidence in 
toto.” >. 

13. „The instant, case is not one where 
the whole of the testimony -of these wit- 
‘eross-examina- 
tion by the prosecution. Their credit, on 
material points, was hardly shaken.. The 
courts. below,’ therefore, were not. justi- 
fied in “brushing aside their testimony. ` 

14. Coming to the- ‘second question, it 
may be ‘observed: that Tes ipsa ‘loquitur 
(thing speaks for - itself) ` is’ a principle 


` which, in reality, belongs: to the law of 


torts. 


18 be jurispradential status and 
functional utility of res ipsa loquitur havé 
been the’ subject of. much: ‘debate. In Bal- 
lard vy: North’ British Railway. Co.,.1923 SC 
(HL) 43,; Lord Shaw. said, nobody would 
have called | it a principle - if” it had - not 
been ‘in Latin.. While warning. „against the. 
tendency to .magnify. this, -expression into. 
a rule of substantive law, the Noble Lord. 


..conceded. that this ` Latin phrase. “simply. 


has’ place in that ‘scheme `of, and search 
for, causation upon which the mind sets 
itself working”. In the, same case, -Lord 
Dunedan - emphasised: Tt is not safe to 
a the remarks which, have been made 

s to the, principle. of res.ipsa loquitur in 
aa class of cases. and apply; them Ge 
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16. -No less: an authority: than: ‘the: ‘au-. 


thors of *“Salmond’on thé Law.of Torts”, 
(145th Edn. -by:-R: F> Houston; p. 310) have ` . 
& suggested | not. to -treat this: maxim - asa, 


be treated | as 8 


o- 1852 S.C.- 


special rule of evidence, This - is - ven 
they say:. 


“Much of the cnis is due to a fail- 
ure to appreciate that cases where res 
ipsa loquitur applies may yary enormous= 
ly in the strength, significance and co- 
gency of the res proved...... Looked af 
in this light, it is not easy to see why 
the maxim should be treated as a special 
part of the law of evidence,” 


17. Lord Dunedan, in Ballard’s case, 
(supra), thought it no more a rule of evi- 
dence than a.means of shifting the onus 
to prove negligence. Lord Atkin in Me- 
. Gowan v. Stott, (1923) 99 LJ (KB) 357 af 
p. 360, treated it as equivalent to a state- 
ment that on the facts in evidence the 
plaintiff has satisfied the burden of proof 
enough ‘to shift it on to the defendant. 


18. John G. Fleming (in his ‘Law ‘of 
‘Torts’, 5th Edn.; page 302) thinks it as 
“no more than a convenient:label to de- 
scribe situations where, notwithstanding 
the plaintiff's inability to establish the 
exact cause of the accident, the fact of 
the accident by itself is sufficient,-in the 
absence of an explanation, to justify the 
conclusion that most probably the ‘de- 
- fendant was negligent and that his negli- 
gence caused the injury.” ” 


19. Asa rule, mere proof that an event 
has happened or an accident has occur- 
red, the cause of which is unknown, - is 
not evidence of negligence. But the pecu- 
liar circumstances constituting ` -the event 
or accident, in a particular -ease, may 
themselves proclaim in concordant, clear 
and unambiguous voices the negligence. of 
somebody as the cause of the event or 
accident. It is to such cases that the 
maxim res ipsa loquitur may apply, if - 
the cause of the accident is unknown and 
no reasonable explanation as to the cause 
is-coming forth from -the defendant. To 
emphasise the’ point, it may be reiterated 
that in such casés, the event or accident 
must be of a kind which does not happen: 
in the ordinary course of things if those 
who have the-management and control 
use due care. But, according to some de- 
cisions, satisfaction of this condition alone 
is not sufficient for res ipsa to come into 
play and it has to be further satisfied 
that the event-which caused the acciden 
was within the defendant’s control. ‘The 
reason for this second requirement ‘is: that . 
where the defendant has control of the 
thing which caused the injury, he is in a 
better position than~ithe plaintiff to ex=, 


plain how -the accident - occurred. ..In-- 


stances Di “such special: kind: of accidents’. 


[Prs. 16-23} Syad Akbar v, State.: of. Karnataka- (Sarkaria 13 
‘which “tell their own story” 


of being: 
offsprings of negligence, are furnishe 
by cases, such as where a motor vehicle 
mounts or projects over a pavement and 
hurts somebody there or travelling in the 
vehicle; one car ramming another from 
behind, or even a head-on-collision on 
the wrong side of the road. (See per Lord 
Normand in -Barkway v. South. Wales 
Transport Co. (1950) 1 All ER 392 ` 
at p. 399 Cream v. Smith (1961) 8 All ER 
349 Richley v. Faull (1965) 1 WLR 1454, 

20. Thus, for the application of the 
maxim res ipsa loquitur no less import- 
ant a requirement is that the res must not 
only bespeak negligence, but pin it onj 
the defendant.” 

21, It Is now to de seen, how does res 


ipsa: loquitur fit in with the conceptual 


pattern of the Indian Evidence -Act. Un- 
der the Act, the general rule is that the 
burden of proving negligence as cause o 
the’ accident, lies on the party who 
alleges it. But that party can take ad- 
vantage of >resumptions which may De 
available to him, to lighten that burden, 
Presumptions are of three types :— 

(i) Permissive presumptions or presu~ 
mptions of fact, 

‘ (ii) Compelling presumptions or presu- 
mptions of law. (rebuttable). 

Gii) Irrebuttable presumption of law 
or ‘conclusive proof, . 

Clauses (1. (ii) and (iii) are indicated 
in clauses (1), (2).and (3) respectively, of 
S.. A Evider.ce Act: ‘Presumption of facts’ 
are inferences of certain fact patterns 
drawn from the experience and observa- 
tion of the common course of nature, the 
constitution of the human mind, the 
springs of human action, the usages and 
habits of society and ordinary course of 
human affairs. S. 114 is a general Sec- 
tion dealing. with presumptions of this 
kind, It is not obligatory for the Court 
to draw a. presumption of facts. In res- 
pect of such presumptions, the Act allows 
the judge a discretion in each-case to de- 
cide. whether the fact which under S. 114 
may be presumed has been proved by 
virtue: of hat presumption. - 

22. In case of a ‘Presumption of Law" 









‘no discreticn has been. left to the Court, 


and it is tound to presume the fact as 
proved unt) evidence is given by the 
party interested to rebut or disprove it. 
Instances‘ of such presumptions are to be - 
. found-in Ss. 79, 80, 81, 83, 85, 89 ‘and 105, 
Evidence Act. ; 

23. The distinction eden the effect 
of. the first ànd the second kind of presu- 


mption on. the burden. of proof is. Ittre 
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portant, -Presumptions of fact merely 
affect the “burden going forward with 
the evidence”, -‘Presumptions of: law’, 


however, “go so far as to shift. the 


legal burden of proof so that, in the 
absence of evidence sufficient to rebut 
it on a balance of probability a verdict 
must be directed,” (Fleming) : 


24, Though some- decisions particular. 


ly of Courts in England are inclined D 
adopt a somewhat different approach, the 
predominant view held by Courts in 
United States, Australia and Canada 
(See Temple v. Terrace & Co. (1966) 57 
DLR 2d 631: G. L O. v. FredrichberZ 
(1968) 11 CLR, 403; United Motors Servic2 
v. Hutson (1937) SCR 294) seems to b= 


that the maxim res ipsa loquitur raises. 


only a ‘Permissive Presumption’ exempli- 
fying merely “the general principle of 
inferring a fact in issue from circumstan- 
tial evidence where the circumstances arz 
meagre but significant.” On this reason- 
ing, Fleming has opined that “the maxina 
is based merely on an estimate of logical 
probability in a particular case not, om 
any overriding legal policy that controls 
initial allocation of the “burden of proof 
or, by means of mandatory presumptions, 
its reallocation regardless of the proba- 
bilities of the particular instance.” Flem- 


ing, then illustrates this proposition, br . 
which for our pur- 


giving an example, 
pose, is pertinent :— 
KR If a Truck suddenly swerves ac= 
ross the road and knocks into a ‘car drawn 
up on the shoulder of the opposite side, 
this would: without more raise an infer- 


ence of negligence against the driver, 
Yet the plaintiff would fail, if the trier 
of the fact at the end of the case deems 
it no less probable that-the accident was 
caused by an unexpectable break of the 
steering arm than by culpable mainten- 
ance of the wheel assembly,” (emphasis 
supplied). 


25. From what has been said . above 
it is clear that even in an action in torts. 
if the defendant gives no rebutting evi- 
dence but a reasonable explanation. 
equally consistent with the presence a 
well as with the absence of negligence, 
the presumptions or inferences based on 
res ipsa loquitur can no longer be sustain- 
ed. The burden of proving the affirmative, 
that the defendant was negligent and 
the accident occurred by his, negligence, 
|still. remains with the. plaintiff; and .in 
uch a situation it will be for the Court 
to determine at the time of judgment 


whether the proven or undisputed facts, 
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"any 


‘when applied . appropriately, 
drawing of a permissive inference of fact;], 


as a whole, disclose -negligence. See. 
Ballard’s,case (supra); The Kite (1933) 
P. 154 Per Evatt J. in Davis v. Bunn 
(1936) 56 CLR 246 at p. 257 Mummary v. 
Irvings Proprietary Ltd. (Australia) 
(1956) 96 CLR 99; Winnipeg Electrical Co. 
Ltd. y. Jacob Geal AIR 1932 PC 246. See 
also Brown v. Rolls Royace Ltd. (1960) 1 
All ER 577; Hendersons v. Henry B, 
Jenkins and Sons 1970 AC 282. 


26. From the above conspectus, two 
lines of. approach in regard to the appli- 
cation and effect of the maxim res ipsa 
loquitur are discernible, According to the 
first, where the maxim applies, it opera- 
tes as an exception to the general rule 
that the burden of proof of the alleged 
negligence is, in the first instance, on the 
plaintiff. In this view, if the nature of an 
accident is such that the mere happening 
of it is evidence of negligence, such as, 
where a motor vehicle without apparent 
cause leaves the highway or overturns or 
in fair visibility runs into an obstacle; or 
brushes the branches of an overhanging 


‘tree, resulting in injury, or where there 


is a duty on the defendant to exercise 
care, and the circumstances in which the 
injury complained of happened are such 
that with the ‘exercise of the requisite 
care no risk would in the ordinary course 
ensue, the burden shifts or is in the first 
instance, on the defendant to disprove his} 
liability. Such shifting or casting of the 
burden on the defendant is on account. 
of a presumption of law and fact arising! 
against the defendant from the constitu- 
ent circumstances of the accident itself, 
which bespeak . negligence of the defen- 
dant. This is the view taken in several 
decisions of English Courts. [For instance, 
see Burke v. Manchester, Sheffield & 
Lincolnshire Rly Co. (1870) 22 LT 442; 
Moore v. Fox (ig Sons (1956) 1 QB ` 
596. Also see’ Paras 70, 79 and 80 of 
Halsbury’s Laws of England, Third Edi- 
tion, Vol. 28, and the rulings mentioned 
in. the Foot Notes thereunder]. 


27. According to the other line of 
approach res ipsa loquitur is not a special. 
rule..of substantive law, that functional-. 
ly, it is only an aid in the evaluation of 
evidence, “an application of the general 
method of inferring one or more facts in 
issue from circumstances préved in evi-: 
dence.” In this view, the maxim res ipsa 
loquitur does not require the raising of 
presumption Of law which musti 
shift the onus on the defendant. It only,} 
allows the 
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as distinguished from a mandatory pre- 
Sumption properly so-called, having re- 
gard to the totality of the circumstances 
and probabilities of the case. Res ipsa is 
only.a means of estimating logical pro- 
ibability from the ` circumstances of the 
accident: Looked at from this angle, the 
phrase (as Lord Justice Kennedy put it). 
Russell v. London &-.South-Western Rly. 
Co. (1908) 24 TLR 548 only means, “that 
there is, in the circumstances of the par- 
ticular case, some evidence which, view- 
ed not as a matter of conjecture, but of 
reasonable argument, makes it more pro- 
bable that there was some negligence, 
upon the facts as shown and undisputed, 
than that the occurrence took place with- 
out negligence. ......... It means that the 
‘Circumstances are, so to speak eloquent 
of the negligence: of somebody whe 
brought about the state of thing which is 
complained of.” 





28. In our opinion, for reasons that 
follow, the first line of approach which 
tends to give the maxim a larger effect 
than that of a merely permissive infer- 
ence, by laying down that the application 
of the maxim shifts or casts, even in the 
first instance, the burden on the defen- 
dant who in order to exculpate himsel: 
\must. rebut the presumption of negligence 
against him, cannot as such be invoked 
in-the trial of criminal cases where the 
accused stands charged for causing injury: 
or.death by negligent or rash act. The 
primary reasons for -hon-application of 
this abstract doctrine ‘of res. ipsa loqui- 
tur to criminal trials are: Firstly, in 
a criminal trial, the burden of proving 
everything essential to the establishment 
of the charge against the accused’ always 
Tests on the prosecution, as every man 
is presumed to be innocent. until the 
contrary is proved, and criminality is 
never to be presumed subject to’ statu- 
‘ory exception. No such statutory excep- 
be has been made by requiring the draw- 
ing of a mandatory presumption of negli- 
gence against the accused where the ac- 
cident “tells its own story”. of negligence 
of somebody. Secondly,. there is.a marked 
difference as to. the effect of evidence, 
viz. the proof, in Civil and Criminal pro- 
ceedings. In Civil proceedings, a mere 
preponderance of probability is sufficient. 
and the defendant is not necessarily en- 
titled to the benefit of. every reasonable 
doubt; but in Criminal proceedings, the 
persuasion of guilt must amount“to such 
a moral certainty as‘ convinces the mind 
of the Court,, as a reasonable man beyond 
jall reason able: doubt. 


(Prs. 27-30} Syad Akbar v, State of Karnataka (Sarkaria J.) 


Where negligence. 
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is an essential ingredient of the offence, 
the negligence to be established by the 
prosecution must be culpable or gross and} 
not the negligence merely based upon anf 
error of judgment. As pointed out by! 
Lord Atkin in Andrews v. Director of 
Public Prosecutions (1937) 2 All ER 552: 
1937 AC 576 “simple lack of care such as 
will constitute civil liability, is not en- 
ough” for liability under the Criminal Law 
“a very high degree of negligence is re- 
quired to be proved. Probably, of all the 
epithets that can be applied ‘reckless’ 
most nearly covers the case.” 


29. However, shorn of its doctrinaire 
features, understood in the broad, gene- 
ral sense, as by the other line of deci- 
sions, only as a convenient ratiocinative 
aid in assessment of evidence, in drawing 
permissive inferences under S. 114, Evi- 
dence Act, from the circumstances of the 
particular case, including the constituent 
circumstances: of the accident, establish- 
ed in evidence, with a view to come to 
a conclusion at the time of judgment, 
whether or not, in favour of the alleged 
negligence (among other ingredients of 
the offence with which the accused stands 
charged), such a high degree of probabi- 
lity, as distinguished from a mere pos- 
sibility has been established which will- 
corivince reasonable men with regard to 
the existence of that fact beyond reason- 
able doubt. Such harnessed, functional 
use of the. maxim will not conflict with 
the provisions and the principles of the 
Evidence Act relating to the burden of 
proof and other cognate matters peculiar 
to criminal jurisprudence. 


30. Such simplified and pragmatic ap- 
plication of the notion of res ipsa loqui- 
tur, as a part of the general mode of in- ` 
ferring a fact in issue from another cir- 
cumstantial fact.is.subject to all the prin- 
ciples, the satisfaction of which is essen- 
Dal before an accused can be convicted 
on the basis of circumstantial evidenca 
alone. These are: Firstly all the circum- 
stances, including the objective cir- 
cumstances constituting the accident, 
from which the inference of guilt is to be 
drawn; must be firmly established. Se- 
condly, those’ circumstances must be of 
a determinative tendency pointing un- 
erringly towards the guilt of the accused, 
Thirdly, the circumstances should make 
a chain so complete. that they cannot 
reasonably raise any other hypothesis 
save that of the -accused’s guilt. That is 
to say, they should be incompatible with 
his innocence, ‘and inferentially exclude. 
all reasonable doubt about his guilt, ` 
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31. -Let ug now see whether the ap- 
pellant, in the instant case, could with 
the aid of res ‘ipsa, as explained and 
described in the preceding paragraph, be 
held guilty of causing death by negligent 
or rash driving. The primary- reason 
given by the courts below. for invoking 
the maxim is that the appellant ` had 
swerved the bus to the extreme right 
side of the road, where- the unfortunate 


child, who came running from the left ` 
side of the road, struck against the bus. 


and was fatally knocked down by its 
left-front wheel.. 
32. In our opinion, this circumstance 


of taking the vehicle suddenly to the ex- 
treme right of the road, did not bespeak 
negligence or dereliction of duty to exer 
cise due care and control, on the part of 
the accused, in clear and unambiguous 
voice. Nor could it be said, that the cause 
of swerving the vehicle to the right, was 
unknown. The accused gave a reasonably 
convincing explanation of his conduct in 
doing so, and his. version was. fully sup- 
ported by four prosecution witnesses who 
had seen the _ occurrence. -In these cir- 
cumstances, the. maxim res ipsa loquitur 
could have no manner of -application. 


33. The picture of the occurrence that 
can be gathered and: pieced. together 


from the statement of the accused record- ` 


ed under S. 313 Criminal Procedure Code, 
and the testimony of-the eyewitnesses, is 
that when the mother was about to cross 
the road, she firmly told the child, who 
was following her at some distance, not 
to follow her but to. return home. The 
child it seems, stopped for ‘a moment in 
the road; probably on its left side, while 
the mother went ahead, crossed the road 


and descended into the deep ditch on the ` 


other side from where, Recording to her 
own admission, she. could not see the bus. 
approaching the scene of occurrence. The 
child was, it seems, -for the moment un- 
decided as to whether it should -go back 
or go forward after the mother, and then 
ran or was 
right of the road. It was just at this junc- 
ture the accused,. who according to the 
passenger witnesses was driving the vehi- 
cle slowly, suddenly saw the. child a 
short distance ahead of the Tas, "mn the 
road, In that situation, it was extremely 
difficult, even for a cautious and skilled 
driver in the position of the accused, to 
foresee and judge with accuracy-as to 
whether. the child would go. back to the 
left or shoot forward to the right side of 
the road. In that split-second he had to 
decide about the better course to be ad- 


poised to run towards the — 
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opted Lo avoid a collision with the child, 
Whether it was better - to swerve the 


vehicle to the extreme left .or to the ex- 


treme right side of . the road, that was 
the question for his instant decision. It 
was in evidence that the metalled road 
there. was hardly 19 feet in width, and 


there were very deep ditches on both 


sides of the road. Since-the child was at 
that critical moment initially, in the road 
more towards the.. left-side, the- accused 
might have. thought that if he tried to 
run past | the child from the extreme left, 
there was every risk of the. bus rolling 
down into the ditch. He- therefore, 
thought that the best way to avoid the 
ditches and to avoid the collision and 
forestall the move of the child- would oe 
to steer the vehicle to the extreme right 
side, and thus pass and dodge the child 


by a parabolic manoeuvre. But there was ` 


a limit to it. He could not, without incur- 
ring far. greater risk of harm to many in 


- the. bus, ‘take the vehicle off-course fur- 


ther to the right, beyond the point he 
did. It was in evidence (Vide P.W. 5) 
that there’ was a very deep ditch on the 
right of the road, close to the scene ` of 
the accident, and that if the bus had gone 
further. towards: that side, it would have 
met with disaster of a far bigger magni- 
tude, resulting in death or injury to the 
passengers and damage to the vehicle, 
Unfortunately, his calculations went 


‘wrong and be failed in: as = to 


oe the accident. 


34. It was thus evident that the SA 


dent happened due to an error of judg- 


ment, and not negligence or want of driv- 


ing skill on the part of the accused. An 
error of judgment of the kind, such as 
the one "Ap the instant case which comes 
to light only on post-accident reflection 
but could not be foreseen by the accused 
in that fragmented moment before the! 
accident, is not a sure index of negligence, 
particularly, when in taking and execut- 
ing that decision the accused was acting 
with the knowledge and in the belief that 
this was the best course to be adopted in 
the circumstances for ‘everyone’s safety. 


35. In Horabin: o British. Overseas 
Airways Corporation (1952) 2 All ER 1016 


the Court was required to consider, more 


or less an analogous question, namely : 
whether an act done contrary to instruc- 
Dons or standards, necessarily constitutes 
wilful misconduct on the part of the per- 
son doing the act. Barry J. answered this’ 
question in the negative, we the follow- 
ing observations :— 


| 


1856 S.C. [Pr. 1} Ram Mahar v. State of ‘Haryana (Untwalia J.) 


“The mere fact that an act. was 
done contrary to a plan or to instructions, 
or even to the standards of safe-flying, to 
the knowledge of the person doing it, 
does not establish wilful misconduct on 


his part, unless it is shown that he knew- 


that he was doing something contrary to 
the best interests of the passengers and 
of his employers or involving them in a 
greater risk than if he had not done it, 
A grave error of judgment, particularly 
one apparent as such in the light of 
after events, is not wilful misconduct if 
the person responsible thought he was 
acting in the best interest of the pas- 
sengers and of the aircraft.” (emphasis 
Supplied) 

36-37. Though Horabin was. a case 
arising out of an aircraft accident and 
the observations extracted above were 
made in the context of an allegation af 
‘wilful misconduct,’ yet the reasoning em- 
ployed and the principle enunciated, par- 
ticularly in the last sentence which has 
now been underlined, are applicable to 
the facts of the case before us. The ‘wil- 
ful misconduct’ or ‘wilful default’ in 
issue in Horabin’s case was not very dit- 
ferent from a charge of. negligence, be- 
cause ‘negligence’ has “two meanings in 
the law of tort: it may mean either a 
mental element which is to be inferred 


from one of the modes in which some 
torts are committed, or it may mean an 
independent tort which consists of breach 
of a legal duty to take care which results 
in damage, undesired by the defendant.” 
(See Earl Jowitt’s Dictionary of English 
Law). ~~ 


38. As in Horabin, here also, the ac- 
cused had swerved the vehicle to the ex- 
treme right side of the road, not only to 
avoid collision with the ill-fated child 
but also to avoid the risk of the vehicle 
falling into deep ditches on either side of 
the road, and the resultant possibility of 
far greater harm to the passengers in the 
bus, 


39. After going through the English 
translation of the evidence of the wit- 
nesses, furnished by the counsel, and 
closely analysing the happening and its 
circumstances in the light of arguments 
advanced on both sides we are of opinian 
that the prosecution had failed to prove 
beyond reasonable doubt that the appel- 
lant had caused the death of the child by 
negligent or rash driving. All happened 
in fraction of a moment and even if 
the worst was assumed against the appel- 
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lant, the highest that could be said was 
that a misjudgment on his part too slight 
to be branded as culpable negligence, 
could well account for the accident re- 
sulting in the death- of the child. 

40. These, then, are the reasons which 
we give in support of our Order by 
which we had allowed Sayad Akbar’s 
appeal and acquitted him. | 

Appeal allowed, 





AIR 1979 SUPREME COURT 1856 
(From: Punjab) . 
N. L. UNTWALIA AND S. MURTAZA 
FAZAL ALI, JJ. 
Criminal Appeals Nos, 258 and 259 
of 1972, Di 11-1-1979, 
Ram Mahar and others, Appellants 
v. State of Haryana, Respondent. i 
And ; 


_ Bhim Singh. and others, Appellants 
v. State of Haryana, Respondent, 
Constitution of India, Art, 136 — Ap- 
peals against convictions — Sentence — 
All accused ` persons either as under- . 
trial prisoners or after conviction un- 
dergoing a good portion of sentences of 
imprisonment — All. of them on bail 
during appeal — Sending them back to 
jail for short period, not found proper 
-— Sentence of imprisonment reduced 
to one for the period already under- 


gone. (Para 1) 
N. L. UNTWALIJA, J.:— Both these 
appeals arise out of the two criminal 


cases filed by either party against the 
other arising out of the same occur- 
rence which took place at about 2 p.m, 
on 22-10-1969. Persons on both sidas 
were injured in that occurrence. One 
of them, Bhakhtawar Singh died who 
was on the side of the appellant in Cri- 
minal Appeal No, 258 of 1972. Having 
considered all the facts and circum- 
stances of the two cases, we are of tha 
opinion that the conviction of both the 
sides maintained by the High Court, 
does not call for any interference by 
us. AU the appellants in the two ap- 
peals have been enlarged on bail by 
this Court and as all of them have 
undergone either as under-trial prison- 
ers or after conviction, a good portion 
of the sentences of imprisonment main- 
tained against them by the High Court 
in the two appeals we do not feel pur- 
suaded to uphold the sentences and 
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send them back to jail for a shart 
time. These are not cases where we 
should adopt that course. In that view 
of the matter, we reduce the sentenze 
of imprisonment imposed on all f 
them in the two appeals, to the peried 
already undergone by them. Subject to 
this modification in the sentence, the 
two appeals are dismissed. The appel- 
Tants will be discharged from their beil 
bonds, 

Order accordingly, 
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(From: Alilahabad)* 
N. L. UNTWALIA AND 
A. P. SEN JJ. 

Civil Appeal No. 2371 of 1969, D/- 1-3- 
1979. 

Indu Bhushan Gupta, Appellant 7 
State of Uttar Pradesh and others, Res~ 
pondents. 


Land Improvement Loans Act (188), 
S. 7 — U. P. Z. A. and L. R. Act (1 sf 
1951), Ss. 6 (e), 289, 291 (3) — Unrealised 
sum of taceavi loan — Recovery — Gow- 
ernment is not bound to recover onty 
from compensation amount. 


It is plain upon its terms, that tre 
provisions of S. 6 (e) are not obligator-7, 
It is an enabling provision. It provides 
that all amounts due under the’ Land 
Improvement Loans Act, shall, notwith- 
standing anything contained therein, be- 
comé due ‘forthwith,’ upon the vesting of 
the Zamindari rights. It then lays down 
that such dues may, without prejudice 


to any other mode of recovery provided — 


therefor, be realised by deducting tke 
amount from the -compensation money 
payable to such intermediary. It, there- 
fore, provides an additional mode of re- 
covery for realisation of the dues. The 
word ‘may’ in S. 6 (e) clearly indicates 
that the Government has the option to 
fall back upon the compensation amoun}, 
It does not entail in the consequence thet 
the mode indicated in S. 6 (e) is the one 
and the only mode available. (Para 25) 


Mr. G. L. Sanghi, Sr. Advocate (Mrs, 
5. -Bagga Advocate with him), for Appe- 
lant; Mr. G. N. Dikshit, Sr. Advocata 
(Mr. O. P. Rana Advocate with him), (for 
Nos. 1-5) and Mr. S. K. Bagga Advocate, 
(for No. 6), for Respondents, 


“(Special Appeal No 247 of 1966, D/- 
23-5-1968 (All). 
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_ forms Act, 1950.. It appears 
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SEN J.:— This appeal, by certificate, 
is directed against a judgment of the 
Allahabad High Court dated May 23, 
1968, whereby it upheld a judgment of a 
single Judge of that Court dated March 
16, 1966, dismissing the appellant’s writ 
petition to quash recovery proceedings 
initiated by the Collector, Azamgarh for 
realisation of the sum remaining due on 
account of a taccavi loan under S. 7 (1) 
of the Land Improvement Loans Act, 
1883. 


2. The facts leading to this appeal, in 
brief, are as follows: The appellant and 
his brother, Sashi Bhushan Gupta the 
sixth respondent, constituted a joint 
Hindu family owning extensive Zamindari 
properties, over several districts in Unit- 
ed Provinces including Azmatgarh zamin- 
dari comprising of 34 villages. They 
owned an agricultural farm known as 
Mukundpur Farm situate in Azmatgarh 
zamindari. It is alleged that by virtue of 
a family settlement in 1940, the appel- 
lant even though younger in age, became 
the karta of the joint family. 


3. By his application dated Feb. 25, 
1947 the appellant applied for a taccavi 
loan of Rs. 1,22,000 in the prescribed 
form for improvement of Mukundpur 
Farm, to the Director of Agriculture, 
United Provinces through the Collector, 
Azamgarh. The property offered as se- 
curity for advance of the loan was the 
zamindari rights in Azmatgarh zamindari 
comprising of the aforesaid 34 villages 
bearing a land revenue of Rs. 11,000/-. 
During the verification proceedings, the 
appellant by his application dated Feb- 
ruary 22, 1948, offered a security of his 
half share in Azmatgarh zamindari, which 
on enquiry by the Collector for the grant 
of sanction for the loan, was evaluated 


' at Rs. 1,43,869,66p. The taccavi loan was 


duly sanctioned by the Government on 


Sept. 23, 1948. 


4. The appellant having defaulted in 
payment of the loan, the Collector, Azam- 
garh by his order dated March 24, 1952 
directed that the entire ilaga lying in 
Tahsil Sagri, district Azamgarh forming 
part of the hypothecated property be at- 
tached under S. 150 of the U. P. Land 
Revenue Act, 1901. It, however, seems 
that no attachment of any land situate in 
Tahsil Sagri forming part of the hypo- 
thecated property had, in fact, been ef- 
fected either under S. 150 of the U. P. 


' Land Revenue Act or S. 289 (1) of the 


U. P. Zamindari Abolition and Land Re- 
that some 
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plots at the Mukundpur Farm lying in 
two villages, Mahnajpur and Ghaibipur, 
were later taken under the management 
of the Collector under S. 290 of that Act 
and half share thereof let out to ten- 
ants, and the proceeds were adjusted to- 
wards the outstanding taccavi dues. It 
also appears that a sum of Rs. 38,951.08 P. 
representing the appellant’s half share ot 
the compensation money due and payable 
to him were adjusted under S. 6 (e) of 
the Act towards the lean. 


5. It is the appellant’s case that there 
was a partition between the appellant 
and his brother, the sixth respondent in 
1951, and the hypothecated property was 
allocated to the share of the sixth respon- 
dent. This resulted in a compromise de- 
cree between the appellant and his bro- 
ther, the sixth respondent, in Civil Suit 
No. 72 of 1952 under the terms of which, 
the sixth respondent undertook upon 
himself the liability to discharge the loan 
as the property offered in security had 
fallen to his share. In compliance there- 
‘of, the sixth respondent actually paid 
Rs. 16,012.50 P. The Government was ad- 
mittedly not impleaded as a party to the 
suit. 


6. On July 15, 1952, the sixth respon- 
dent resiled from the terms of compro- 
mise and objected to the recovery pro- 
ceedings being taken against him on the 
ground that the loan in question had not 
been taken by him nor had the appellant 
borrowed it in the capacity as karta of 
the joint family. He, indeed, denied the 
factum of partition. These objections 
were, however, overruled by the Sales 
Officer, Azamgarh on October 22, 1952. 


7. On May 15, 1953, the appellant ap- 
plied to the State Government for ex- 
punging his name from the debtor-sheet. 
The application was forwarded by the 
Government to the Collector, Azamgarh 
for enquiry and report. The appellant 
raised an objection alleging inter alia 
that the loan had been incurred by him 
in his capacity as karta of the joint Hindu 
family and that since the hypothecatec 
property had fallen to the share of the 
sixth respondent, he was not personally 
liable to repay the loan. The Collector 
by his order dated January 18, 1955, after 
holding an enquiry held that the appel- 
lant had taken the taccavi loan in his 
individual capacity and not as karta ol 
the jomt family and accordingly he was 
personally liable to repay the loan. He, 
however, directed the Sales Officer that 
the recovery be made, in the first in- 
stance, from the hypothecated- property 
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before proceeding against the appellant 
personally. The action taken by the Col- 
lector was duly endorsed by the Land 
Reforms Commissioner by his letter 
dated April 7, 1955, and approved by 
the State Government by its order dated 
July 22, 1955. The recovery proceedings 
were accordingly initiated against the 
appellant. 


8 It appears that the appellant was a 
Member of the Legislative Assembly and 
apparently wielded considerable influ- 
ence. He appears to have addressed a re~ 
presentation to the Chief Minister on 
April 10, 1956. The State Government re- 
ferred the matter to the Commissioner, 
Gorakhpur Division, Gorakhpur who by 
his letter dated October 19, 1956 stated 
that he was fully in agreement with 
the Collector that the appellant must be 
treated as having taken the loan in his ` 
individual capacity and proceedings for 
its recovery had to be taken against the 
hypothecated property as well as against 
him personally. The latter also mention- 
ed that the Collector had been asked, if 
necessary, to explain the case personally 
to the Chief Minister. 


§. Evidently, the State Government 
after reviewing the matter at all levels, 
by its order dated August 13, 1957 direct- 
ed that the realisation of the taccavi 
dues outstanding against the appellant 
should be made from the hypothecated 
property as well as from his person im- 
mediately. It further directed that ‘all 
the modes for recovery legally permis- 


sible should be adopted against him 


Simultaneously and pursued vigorously.’ 

10. Despite all this, the appellant has 
not paid a pie towards the outstanding 
debt except through coercive process. On 
December 17, 1957, the appellant addres- 


` sed a representation to the Board of Re- 


venue although under the taccavi rules 
no appeal or revision lay to the Board. lt 
is somewhat strange that the Addl. Land 
Reforms Commissioner, contrary to the 
Government’s orders in that behalf, sub- 
mitted a report, on his own, upholding 
the appellant’s contention that he had 
borrowed the loan in his capacity as 
karta of the joint family, and recom- 
mending that the loan in question should 
be recovered from the hypothecated pro- 
perty. The State Government naturally 
did not act upon this gratuitous advice. 
On June 19, 1959, the appellant was in- 
formed of the Government’s decision. 
Thereafter, the Collector started proceed-~ 
ings for realisation of Rs. 72,152.50 P. as 
principal and Rs. 23,689.81 P. as interest, 
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11. Thereupon, the appellant on Aug. 4, 
1959 moved the Allahabad High Court 
under Art. 226. The appellant’s writ pe- 
tition was dismissed by a learned single 
Judge. It appears that the contention that 
the loan was incurred by him as karta 
of the joint Hindu family was not raised 
before the learned single Judge, as he 
observes, “It appears that recovery pro- 


ceedings were taken against the Mukund- 


pur Farm, which, it is not disputed, te- 
longs exclusively to the petitioner.” He 
negatived the contention that the Ceol- 
lector had let out a part of the Mukund- 
pur Farm in 1952 and therefore, after 
expiry of a period of ten years, the Gov- 
ernment was precluded by reason of 
S. 291 (3) of the U. P. Zamindari Aboi- 
tion and Land Reforms Act from further 
continuing the recovery proceedings. He 
held that this involved a disputed ques- 
tion of fact as according to the Govern- 
ment certain plots of Mukundpur Farm 
were first let out in 1959-60 and not in 
1952, and therefore, the bar of S. 291 Gi 
was not applicable. As regards the con- 
tention based on S. 6 (e) of the Act that 
. the Government had no power to make 
the recovery except from out of the 
compensation amount, he held that the 
provision did not debar the Government 
from proceeding otherwise. On the ques- 
tion of accounting he held that the sub- 
mission calls for an accounting of the 
amount received by such letting out ard 
there was no material upon which the 
decision of the Court could rest. 


12. On appeal, the appellant for the 
first time raised an objection as to his 
personal liability alleging that the locn 
in question was incurred by him in tke 
Capacity of karta, and, therefore, recover- 
able from the hypothecated property 
alone. There was a difference of opinicn 
on the question between the learned 
Judges constituting the Bench as to whe- 
ther he had taken the loan as karta af 
the joint family or in his individual cape- 
city, but nonetheless the appeal failed 
because they repelled all other conter- 
tions. 


13. Four questions arise in this ar- 
peal: 1. Whether the taccavi loan wes 
incurred by the appellant as a karta cf 
the joint Hindu family and not in his 
individual capacity and, therefore, the 
loan in question has to be recovered 
from the sixth respondent, inasmuch és 
the hypothecated property had fallen to 
his share in a family partition? 2. Is tha 
Collector precluded from taking resort to 
any one or other modes prescribed b7 
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S. 7 (1) of the Land Improvement Loans 
Act, 1883, for recovery of the sum re- 
maining unrealised towards the -taccavi 
loan, by reason of S. 289 (2) or S. 291 (3) 
of the U. P. Zamindari Abolition and 
Land Reforms Act, 1950? 3. Have the 
Government no right to recover the out- 
standing amount due except from the 
compensation amount in terms of S. 6 (e). 
thereof? 4. Was the Government bound 
to render an account of the rents and 
profits derived from letting out of the 
plots of Mukundpur Farm? 

14. Section 7 (1) of the Land Improve- 
ment Loans Act, 1883, reads as follows: 


"7, (1) Subject to such rules as may be 
made under section ten, all loans grant- 
ed under this Act, all interest (if any) 
chargeable thereon, and costs (if any) in- 
curred in making the same, shall, when 
they become due, be recoverable by the 
Collector in all or any of the following 
modes, namely:— 


(a) from the borrower — as 
were arrears 
him; 

(b) from his surety (if any) — as if 
they were arrears of land revenue due 
by him; 

(c) out of the land for the benefit of 
which the loan has been granted — as if 
they were arrears of land revenue due 
in respect of that land; 


(d) out of the property comprised in 
the collateral security (if any) — accord- 
ing to the procedure for the realization 
of land revenue by the sale of immov- 
able property other than the land on 
which that revenue is due.” 


15. On the first point, we agree with- 
one of the learned Judges (Uniyal J.). 
The conclusion reached by the learned 
Judge that ‘the taccavi loan was taken by 
the appellant in his individual capacity’ 
is the only conclusion possible. The ap- 
pellant maintained that the loan was in- 
curred for family purposes i.e., for im- 
provement of Mukundpur Farm by the 
appellant in his capacity as the karta 
and it having fallen to the share of the 
sixth respondent in the family partition, 
the recovery proceedings against the ap- 
pellant under S. 7 were not maintainable. 
We fail to see how can the appellant 
escape liability on this account. The Gov- 
ernment was not a party to Civil Suit 
No. 72 of 1952 and was, therefore, not 
bound by the terms of the compromise 
decree. Nor was the Government bound 
by the alleged partition effected between 
the appellant and the sixth respondent. ` 


if they 
of land revenue due by 
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16. It matters little whether thera 
was a partition or not in 1951; and if so, 
whether the hypothecated property had 
fallen to the share of the sixth respondent, 
The appellant had bound himself by the 
terms of the taccavi bond to discharge 
the liability from his property. The in- 
strument is not on record, The document 
was, however, before the High Court, 
Uniyal J. in the course of his judgment, 
with regard to appellant’s personal liabi- 
lity, observes: 

“He pledged his half share in 34 vil- 
lages of Tahsil Sagri. After verification 


of the proprietary rights of the appellant ` 


in the hypothecated property, the Col- 


lector issued a certificate declaring that 
the same was sufficient to cover the 


amount of taccavi loan. Thereupon a for- 
mal document in the nature of taccavi 
bond was executed by the appellant of 
the one part and the Collector of the 
= other part evidencing the transaction of 
loan. A list containing particulars of the 


immovable property was annexed to the 
bond, and it was stated therein that a 


half share of the appellant in the said 


zamindari property had been pledged by 
way of security.” (Emphasis supplied) 
The correctness of this observation is not 
open to question. The learned Judge then 
goes on to say: 


“The naqsha maliyat attached to the 
taccavi bond clearly mentioned the de- 
tails of the hypothecated property in 
tahsil Sagri consisting of one half share 
of the appellant.” 

He then rightly concludes, saying :— 

“It is of no consequence if the creditor 
proceeds against the share of the Karta 
alone in the joint family property hypo- 
thecated as security for the loan, or from 
his person, or both.” 

17. We concur in the conclusion 
reached by the learned Judge that the 
loan in question was taken by the appel- 
lant in his individual capacity and not 
as a karta of the joint Hindu family. 
Even assuming he took the loan as karta, 
still he would be personally and several- 
ly liable to repay it. , 

18. The remaining points are equally 
devoid of substance. The contention 
. based on S. 289 (2) of the U. P. Zamin- 
dari Abolition and Land Reforms Act, 
1950 does not arise. No doubt, the Col- 
lector is empowered under: S. 7 (1) of 
the Land Improvement Loans Act to re- 
cover all the taccavi dues from the de- 
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faulter as arrears of land revenue, and 
by reason of S. 288, the provisions of Sec- 
tion 289 are attracted. By S. 288, it is 
provided that the provisions of the Act 
with regard to the recovery of arrears 
of land revenue shall apply to all arrears 
of land revenue and ‘sums of money re- 
coverable as arrears of land revenue’ due 
at the commencement of the Act. The 
Collector could, therefore, have taken re- 
sort to S. 289 (1) for the recovery of the 
unrealised amount of the taccavi loan by 
attachment and sale of properties be- 
longing to che appellant. But, the ilaka 
of Tahsil Sagri was not, in fact, ever 
attached ynder S. 289 (1). In the instant 
case, no previous sanction of the Board 
of Revenue was obtained under S. 272 (2). 
Consequently, the attachment could not 
be said to ke one made under S. 289 (1). 
Further, S. 289 applies only to those 
cases in which the provisions of S. 243 (1) 
have been made applicable by the Gov- 
ernment under a notification issued under 
S. 243 (2). It is nobody’s case that a noti- 
fication contemplated by S. 243 (2) was 
ever issued. The question of S. 289 (2) 
operating as a bar to the recovery pro- 
ceedings after expiry of a period of three 
years, therefore, does not arise, 


19. There is also a fallacy in the argu- 
ment. The provisions of S. 289 run thuss 


"289. Attachment of village for arrears 
of land revenue.— (1) At any time after 
an arrear cf land revenue has accrued, 
the Collector may attach the village or 
any area therein in respect of which the 
arrear is due and place it under his own 
management or that of an agent appoint- 
ed by him for that purpose for such 
period as he may consider necessary : 

Provided that the period for which any 
village or any area therein may be so 
attached, shall not exceed three years 
from the commencement of the agricul- 
tural year next following the date of 
attachment, and the attachment shall be 
cancelled if the arrears are sooner liqui- 
dated. 

(2) Upon the expiry of the period of 
attachment, the village shall be restored 
free of any claim on the part of the Gov- 
ernment for any arrear of land revenue 
due in respect thereof.” 

When an arrear of land revenue has ac- 
crued, the Collector may under S. 289 (1) 
attach a village or any area therein in 
respect of which the arrear is due and 
place it under his own management of 
that of an agent appointed by him for 
that purpose. The proviso to S. 289 (1), 
however, interdicts that the period for 
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which any village or any area theren 
may be so attached, shall not exceed 
three years from the commencement of 
the agricultural year next following the 
date of attachment, and the attachment 
shall be -cancelled if the arrears are 
sooner liquidated. 

20. If S. 289 (2) is read in the context 
of sub-sec. (1), it will be clear that upm 
the expiry of the period of three years 
the village has to be restored free of ary 
claim on the part of the Government for 
any arrear of land revenue due in respect 
thereof. The consequence that ensues is 
that liability for payment of land reve- 
nue in respect of the village or any area 
therein in respect of which arrears are 
due stands discharged. There is a dis- 
tinction between arrears of land revenre 
and other government dues recoverab:e 
as if they were arrears of land revenue. 
In respect of other sums of money re- 
coverable as arrears of land revenus, 
the debtor is not discharged of his liab- 
lity for payment of such dues even after 
three years. 


21. The next question is whether by 
virtue of S. 291 (3), the appellant stood 


relieved of all liability for payment cf 


arrears of taccavi dues after the expiry 
of ten years. We may here read S. 291 (31. 
It is in these terms: 

“291. (3) Upon the expiry of the period 
of lease the holding shall be restored tp 
the tenure-holder concerned free of any 
claim on the part of the State Govern- 
ment for any arrears in respect of SucH 
holding.” 


The High Court has relied upon the affi- 
davit of the Chief Revenue Accountan-, 
Collectorate stating that certain plots cf 
Mukundpur Farm were for the first time 
let out in the year 1959-60. It would, 
therefore, appear that the period of ten 
years had not expired when the recovery 
proceedings were initiated. 

22. There remains the question whe- 
ther the Government is bound to recover 
the unrealized sum of taccavi loan from 
the amount of compensation money and 
relying upon S. 6 (e) of the U. P. Zamin- 
dari Abolition and Land Reforms Act # 
is urged that that is the only remedy 
left. The contention, we are afraid, pro- 
ceeds on a misconception of the purport 
and effect of S. 6 (e) of the Act, which 
reads: 

“6. (e) all amounts ordered to be paid 
by an intermediary to the State Govern- 
ment under Sections 27 and 28 of th: 
U. P. Encumbered Estates Act, 1934, and 


all amounts due from „him. under the © 
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Land Improvement Loans Act, 1883, or the 
Agricultural Loans Act, 1884, shall not- 
withstanding anything contained in the 
said enactments, become due forthwith 
and may, without prejudice to any other 
mode of recovery provided therefor, be 
realized by deducting the amount from 
the compensation money payable to such 
intermediary under Chapter ITI.” 


It is plain upon its terms, that the provi- 
sions of S. 6 (e) are not obligatory. It is 
an enabling provision. It provides that 
all amounts due under the Land Improve- 
ment Loans Act, shall, notwithstanding 
anything contained therein, become due 
‘forthwith’, upon the: vesting of the 
zamindari rights. It then lays down that 
such dues may, without prejudice to any 
other mode of recovery provided there- 
for, be realised by deducting the amount 
from the compensation money payable to 
such intermediary. It, therefore, provides 
an additional mode of recovery for re- 
alisation of the dues. The word ‘may’ in 
S. 6 (e) clearly indicates that the Gov- 
ernment has the option to fall back upon 
the compensation amount. It does not 
entail in the consequence that the mode 
indicated in S. 6 (e) is the one and the 
only mode available. The High Court has 
observed that the entire amount of com- 
pensation money which fell to the appel- 
lant’s share amounting to Rs. 38,951.08 P. 
had been adjusted towards the loan, on 
the basis that the half share 
of the appellant in the zamindari 
property had been hypothecated as secu- 
rity for the loan. The recovery proceed- 
ings now pending before the Collector 
is for the balance remaining after such 
adjustment together with interest, 


23. It was faintly argued by learned 
counsel for the appellant that the Gov- 
ernment was bound to render an account 
of the rents and profits realised from the 
letting of plots of Mukundpur Farm, but 
he did not pursue the argument any fur- 
ther and rightly so. The High Court has 


observed that it had scrutinized the ac- 


counts maintained by the Government 
and the same have been maintained as 
required by the taccavi rules as per ap- 
pendix ‘A’ to Form VII. It was certainly 
not open to the High Court to grant any 
such relief under Art. 226 of the Consti- 
tution particularly when it involved con- 
sideration of disputed question of fact. 


24. The result, therefore, is that the 
appeal fails ae is dismissed. with costs. 
Appeal dismissed. 
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Civil Appeal No 1455 of 1969, D/- 
20-8-1979. 

Bishan Devi and others, Appellants v. 
Sirbaksh Singh and another, Respondents. 


(A) Motor Vehicles Act (1939), S. 110-B 
— Deceased, a patwari drawing 
Rs. 109 p. m. — Deceased handing over 
Rs. 100 to wife for household expenses 
— Deceased having many more years te 
go — Possibility of increase in contribu- 
tion to the household — Held, compensa- 
tion of Rs. 20,000 and costs of Rs. 2,500 
was payable by the owner of the vehi- 
cle and the insurance Company to wife 
and four children of deceased — Inter- 
est on Rs. 20,000 Sen ce. per annum 
awarded from date of claim. 1968 A. C. J. 
313 (Punj & Her) Reversed. (Para 13) 


(B) Constitution of India, Art. 136 — 
Appeal arising out of rejection of claim 
under S. 110-B of Motor Vehicles Act — 
Neither Claims ‘Tribunal, nor the High 
Court considering relevant evidence in 
the case — Insurer not establishing that 
person driving vehicle was not properly 
licensed — Pleas taken by the owner 
and the insurer, palpably false — Su- 
preme Court, interfered and decreed 
the claim — Suggestions for making pro- 
visions for immediate and adequate re- 
liefs to dependents, made, 1968 A. C. J. 
313 (Punj & Har) Reversed. (Motor Vehi- 
cles Act (1939), 110-B.) 

(Paras 12, 13, 20) 
Cases Referred: Chronological Paras 
1979 ACJ 205: AIR 1979 SC 855 18 
1977 ACJ 118: AIR 1977 SC 1248 17 
(1976) AAO Nos. 607 of 1973 and 296 of 

1974, D/- 13-12-1976 (Mad) M/s. Ruby 

Insurance Co, Ltd. y. Govindaraj 17 
1971 ACJ 219 (Ker) 17 

M/s. Hardev Singh and R. S. Sodhi, Ad- 
vocates, for Appellants; Mr. R. A. Gupta 
Advocate, (for No. 1) and Mr. V. C. Maha- 
jan Sr. Advocate (M/s. Naunit Lal and 
Kailash Vasdev, Advocates with him) 
(for No. 2), for Respondents. 

P. S. KAILASAM J.:— This appeal is 
by special leave granted by this Court 
to Bishan Devi widow of late Bhagwan 
Das and her four children against the 
judgment and order dated 7th Dec. 1967 
of the High Court of Punjab & Haryana 
dismissing the Claimants’ F. A.O. No. 10 
of 1962 against the award of Punjab 
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Motor Accidents Claims Tribunal, Chan- 
digarh, dismissing their claim. - 

2. The appellants filed a petition on 
4th September, 1961 before the Chair- 
man, Motor Accidents Claims Tribunal, 
Punjab, Chandigarh, alleging that the 
husband of the first appellant died by 
having been run over by a lorry at mid- 
night between the 8th and 9th July, 
1961, at about a distance of 60 feet from 
the road. It was alleged that the truck 
was coming from Jullundur and it took 
a sudden turn and ran over the first ap- 
pellant’s husband, Shri Bhagwan Das, 
and that it was being driven in a rash 
and negligent manner. The appellants 2 
to 5 were the minor children of the first 
appellant, all of them being below il 
years of age on the date of the filing of 
the petition. It was alleged that the 
monthly income of the deceased was 
Rs. 109/- per month and a claim was 
made for Rs. 50,000 as compensation. 


3. The respondents to the petition 
were (1) Sirbaksh Singh and (2) The 
Motor Owners’ Mutual Insurance Co. 
Ltd., Belgaum the insurer. The written 
plea was filed by the second respondent, 
the insurer, on 10th Oct. 1961. Some of 
the pleas are noteworthy and it is neces- 
sary to set them out in some detail. In 
para 4 the insurer pleaded that the 
“truck was stolen by somebody while it 
was standing. A report to the police was 
made to this effect. Whoever made this 
accident, if any, drove the truck with- 
out the consent of the owner, and, there- 
fore, the respondents are not liable.” 


In its reply parawise in paragraph 1 it 
reiterated “This truck did not meet with 
any accident nor was any intimation 
sent to the replying respondent.” In para- 
graph 2 it was again reiterated “No ac- 
cident took place as alleged. Somebody 
stole away the truck without the know- 
ledge of the owner or driver. The res- 
pondents are not liable to pay any com- 
pensation. The person liable is the per- 
son who was driving the truck at the 
relevant time and not the owner.” In 
paragraph 11 it was pleaded “that the 
replying respondent is, in any case, ab- 
solved from any possible liability in con- 
nection with the alleged accident under 
the provisions of Ss. 95 and 96 (2) of the 
Motor Vehicles Act. 1939.” In paragraph 
12 it was stated that the “offending vehi- 
cle was being driven at the relevant 
time by a driver who had no driving 
licence and was not even an authorised 
driver of respondent No. 1, as he had 
stolen the truck and the owner is there- 
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fore not liable.” Again in paragraph 13 truck. The witness lodged the F.I R. 
the insurer pleaded that the “truck at with the A. S. I. who came at the spot 


the time of the accident was being wn- 
authorisedly used and driven without the 
permission or authority of the own=r. 
As the truck was being used without fhe 
authority of the owner therefore, the 
owner is not vicariously liable for the 
tort. The replying respondent is, there- 
fore, also not liable.” 


4. The first respondent, the owner of 
the vehicle filed his written statement 
on 16th Nov. 1961. In his statement he 
stated while dealing with the merits in 
paragraph 1 that “this truck did not meet 
with any accident nor was any intima- 
tion sent to the replying respondent.” In 
paragraph 2 he stated that “No such zc- 
cident occurred as alleged in which the 
husband of the applicant may have been 
killed due to the negligence of the dri- 
ver of respondent No. 1. Allegation of 
negligence on the part of the driver is 
denied as incorrect.” 


5. On these pleadings parties went to 
trial. The claimants examined 5 witnesses 
AWs 1 to AWs 5. AW. 1 is Bachan Singh. 
He was sleeping on the night of occur- 
rence on the roof of the Trade Unien 
Office. The witness and others heard hie 
and cry at night when the offending truck 
tan over the deceased. Bachan Singh amd 
others came down and extracted the d2- 
ceased and two other persons from u2- 
derneath the truck. The deceased died at 
the spot and two other injured were rz- 
moved to the Civil Hospital, Jullundtr. 
AW. 2 is Darshan Singh. He stated that 
he was sleeping in his truck on the nignt 
of the accident. He on hearing the alarm 
got up and saw the two constables wheze 
the accident had taken place. Bhagwen 
Das was extracted from underneath tke 
truck with two other injured persors. 
Bhagwan Das died at the spot. Accordirg 
to the witness the accident tock 
place at 2 A. M. and the deceased was 
carried in the same offending’ truck o 
the hospital. AW. 3 is not a material 
witness as he does not speak of the in- 
cident but only saw the dead body and 
identified it. AW. 4 is Shiv Charan Das. 
He and another constable were on patrel 
duty on the night of the occurrence. At 
i a.m. the truck came from Jullundcr 
Side at a fast speed and turned towarcs 
the adda of the Union. Three persons ir- 
cluding the deceased were sleeping on 
the kacha on cot which were run ovez, 
The deceased was injured seriously. Be 
along with others were removed to the 
Civil Hospital, Jullundur, in the same 


from Kartarpur. In cross-examination 
the witness stated “So far as I remember 
Anoop Singh had no driving licence.” 
AW. 5 was on patrol duty along AW. 4 
and at about 1 a.m. he saw the truek 
coming from Jullundur side with regis- 
tration No. PNJ-6430 at a fast speed. The 
truck turned to its left and overran the 
three cots on which three persons were 
sleeping and struck against the door of 
union office. The sleepers on the cots 
were injured and Bhagwan Das had died 
subsequently. According to the witness 
one Anoop Singh was driving the truck. 
In cross-examination he stated “I do not 
know if Anoop Singh possessed the driv- 
ing licence.” 


6. On the side of the respondents 
three witnesses RWs. 1 to 3 were exa- 
mined. RW. 1 is the owner of the vehi- 
cle. He stated that on the night of the 
occurrence they drove the truck from 
Jullundur to Jallowal, his village, and 
parked it at 11.30 p.m. on the roadside. 
They left the truck and slept in their 
houses. They were informed by one 
Ishar Singh that the truck was missing. 
They left in search of the truck at about 
l a.m. at Bhogpur. At Bhogpur they 
learnt at 1.30 a.m. that the said truck 
was involved in an accident. He did not 
know who removed the truck. Though 
he went to report the loss of the truck 
to the police, as he learnt that the truck 
was caught in an accident he did not go 
to the police station and lodge the report 
about the theft of the vehicle. He deni- 
ed that Anoop Singh was driving the 
truck and caused the accident. RW. 2 
is Anoop Singh. He stated that he did 
not know driving and had not driven the 
truck in question nor did he cause any 
accident. The evidence of RW. 3 is not 
material. l ' 


7. On the pleadings and the evidence 
referred to the Motor Accidents Claims 
Tribunal (it) came to the conclusion that 
the claimants had failed to establish the 
identity of the driver and that the claim- 
ants were not even aware of the name 
of the driver who had driven the offend- 
ing truck. Thus the applicants had failed 
in proving their case. In view of this 
finding the Claims ` Tribunal observed 
that it had no other alternative but to 
decide the issue against the applicants. 
Because of this finding it felt it was not 
necessary to discuss the other issues. The: 
appeal by the claimants was rejected by 
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the High Court. The High Court agreed 
with the finding of the Claims Tribunal 
and observed that “There is no doubt that 
the evidence on record is not enough to 
show that Anup Singh or any other per- 
son directly or tacitly authorised by Sir- 
bukhsh was driving the truck at the 
time of the accident. Anup Singh as is 
evident from the material on the record 
did not possess the driving licence. It is 
difficult to believe that Sirbaksh Singh 
could have allowec him to drive his 
truck without a driving licence” Holding 
that the truck was stolen by some irres- 
ponsible person who did not know driv- 
ing and caused ihe accident by his reck- 
less driving the High Court found that the 
owner of the truck cannot be held to be 
responsible. It is distressing to note that 
neither the Claims’ Tribunal nor the 
High Court considered the relevant evi- 
dence in the case. The claim was reject- 
ed by the Tribunal on the ground that 
the identity of the driver had not been 
established and by the High Court on the 
ground that, “It is evident that Anoop 
Singh did not possess a driving licence 
and that the truck was stolen by some 
irresponsible person who did not know 
driving and that the owner cannot be 
held to be responsible.” 


8 We cannot help observing that the 
plea-put forward by the insurer is on the 
face of it frivolous and totally 
unacceptable. According to the insurer 
by his written statement which was filed 
on 10th October, 1961 a month before the 
written statement of the owner was fil- 
ed, it was pleaded that somebody stole 
away the truck without the knowledge 
of the owner or the driver. It was further 
contended that the vehicle was being 
driven at the relevant time by a person 
who had no driving licence and was not 
even an authorised driver of respondent 
No. 1 as he had stolen the truck. The 
plea of the owner in his written 
ment which was filed on 16th November, 
1961 more than a month thereafter is 
that, “This truck did not meet with any 
accident nor was any intimation sent to 
the replying respordent.” It may be 
noted that in this written statement 
which was filed after a fairly long inter- 
val there is no allegation by the owner 
that the truck was stolen. We do not 
know on what basis the insurer about a 
month before the written statement was 
filed by the owner alleged that the truck 
was stolen without the knowledge of the 
- owner or the driver. While the owner did 
not complain about any theft of the 


state-. 
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vehicle the insurer professes further 
knowledge that the vehicle was driven by 
somebody who had no driving licence 
without the authorisation of the owner, 


3. The F.I.R. was lodged at the police 
station at 4-30 am. at Kartarpur which 
is 12 miles from the scene of occurrence, 
The occurrence took place at about 
2 am. In the F.LR. which was lodged 
without any delay, Shivcharan Das Con~ 
stable, who is examined as A.W. 4 stated 
that he was on patrol duty along with 
Joginder Nath and when they reached 
the pucca road near Truck Stop Union 
Bhogpur the truck No. 6430/PNJ which 
was being driven by Anoop Singh driver 
at a very fast speed and carelessly, came 
and turned to the left below the road 
towards Truck Union. The truck overran 
the three cots and collided against the 
doors of the room of Truck Union Office 
and stopped. All the three cots were 
smashed and the three persons sleeping 
over them were seriously injured. He 
further stated that Anoop Singh ran 
away leaving the truck. The injured along 
with the deceased were taken to the 
Civil Hospital Bhogpur for treatment. 
As the doctor was not present the two 
injured were taken to Jullundur in the 
same truck. The F.LR. was immediately 
registered. This witness in his evidence 
corroborated what he stated in the PIR, 
The evidence of A.W. 4 was also corro- 
borated by the testimony of A.W. 5, 
Joginder Nath, who was on patrol duty 
along with A.W. 4. He stated that at 
about 1 a.m. a truck came from Jullun- 
dur side with registration No. PNJ-6430 
with fast speed. It turned to its left and 
overran the three cots in which three 
persons were sleeping and struck against 
the door of the Union’s Office. The Motor 
Accidents Claims Tribunal rejected the 
evidence of A.Ws. 4 and 5 on the ground 
that as the time of accident is said to be 
1 am it is not possible for the witnesses 
to have recognised the driver. The evi- 
dence of A.W. 4 was rejected as he fail< 
ed to identify Anoop Singh. A.W. 5 stat- 
ed that he knew Anoop Singh and that 
it was he who was driving the truck and 
that Anoop Singh ran away after caus- 
ing the accident. Neither A.W. 4 nor 
A.W. 5 was asked that they would not 
have been in a position to see the driver 
as they were about 30 to 40 yards away 
when the éccident took place. According 
to A.W. 4 the deceased and the other in- 
jured were removed to the Bhogpur hos- 
pital and from there to the Jullundur 
hospital in the same truck. We fail to - 
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understand the basis on which the Claims 
Tribunal came to the conclusion that the 
identity of the driver was not establish- 
ed. Equally, unacceptable is the condu- 
sion of the High Court that “as suggest- 
ed by the counsel for the respondeats 
the truck was stolen by some irresporsi- 
ble person who did not know the drive 
ing and by his reckless act caused be 
accident.” There has been practically no 
discussion of the evidence of A.Ws. 4 and 
5. There is no reference to the prompt 
F.LR. lodged by A.W. 4 who was on 
patrol duty wherein the material parti- 
culars about the incident and the driver 
have been furnished, 


10. The suggestion made by the coun- 
sel for the respondents that the truck 
was stolen, as pointed earlier, was rot 
pleaded by the owner of the vehicle 
even though he filed his written state- 
ment on 16th November, 1961 about a 
month after the date of the occurrence, 
All that the owner stated was that the 
truck did not meet with any accident. 
When he was examined he stated that he 
parked the truck at 11-30 p.m. on the 
- roadside but when he returned he found 
the truck missing. He left in search af 
the truck at 1 a.m. and learnt at 1-30 am. 
that the truck was involved in an acd- 
dent. Though he went to report the loss 
of the truck as he learned that it was 
involved in an accident he did go to tke 
police station and lodge a report regard- 
ing theft. This statement is directty 
contrary to what he stated in the writ- 
ten statement that the truck did nof 
meet with any accident. The insurer who 
filed his written statement a month be- 
fore the owner filed the written state~ 
ment stated that the truck was stolen 
by somebody and that a report to the 
police was made to this effect. No suca 
report was ever made to the police ani 
this statement is clearly false. Later in 
the course of the statement the insurer 
stated that the truck did not meet with 
any accident. He further went to the ex- 
tent of stating that somebody stole awa7 
the. truck without the knowledge of th: 
owner or the driver, and that if at all ił 
is only the person who was driving the 
truck who is liable and not the owner, 
It is significant to note that no one waz 
examined to substantiate the facts alleg- 
ed in the written statement of the in- 
surer. The insurer was not satisfied with 
the above-mentioned false frivolous anc 
irresponsible allegations. He proceedec 
to state that the driver. who was driving 
the vehicle did not have a driving licence 
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the plea taken by both the owner 
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and was -not the authorised driver of the 
owner as he had stolen the truck. Apart 
from not examining himself the insurer 
did not make any attempt to substantiate 
his plea that the driver who was driving 
the vehicle did not have the driving 
licence. We are constrained to state that 
and ` 
the insurer is palpably false and made 
without any sense of responsibility with 
a view to somehow escape the liability. 
It is most unbecoming of an insurance 
company to have acted in this callous 
and irresponsible manner, 


LL. There is no finding by the Claims 
Tribunal that the truck was driven by 
an unauthorided person, The High Court 
found that the truck ought to have been 
stolen and driven by.some irresponsible 
person who did not know the driving. 
The High Court has stated “Anoop Singh 
as is evident from the material on re~- 
cord did not possess the driving licence”, 
The evidence that Anoop Singh was driv- 
ing the vehicle was given by A.Ws. 4 and 
5, the policemen on patrol duty. Accord- 
ing to A.W. 4 the truck was driven by 
Anoop Singh, In fact in his FIR. he 
stated that it was Anoop Singh who was 
driving the truck. In  cross-examination 
the witness stated that the case against 
Anoop Singh is still pending in the court 
and as far as he could remember he had 
no driving licence, A.W, 5 when ques- 
tioned stated: “I do not know if Anoop 
Singh possessed the driving licence”, 
According to the owner Anoop Singh 
was not the driver and it was wrong to 
say that Anoop Singh was driving the 
truck and caused the accident, Anoop 
Singh when examined as R.W. 2 stated 
that he did not know driving and had 
not driven the truck in question nor did 
he cause any accident. As we have point- 
ed out earlier the evidence of the owner 
of the truck is totally unreliable. The 
evidence of R.W. 2 is self-serving and is 
made with a view to escape the prosecu- 
tion that was launched against him. The 
only material about Anoop Singh not 
having a driving licence is the statement 
of A.W. 4 in cross-examination that he 
did not remember whether Anoop Singh 
had a licence and that of A.W, 5 that he 
did not know whether Anoop Singh pos- 
sessed the driving licence. It is surpris- 
ing that the High Court observed “It is 
evident from the material on record that 
Anoop Singh did not possess the driving 
licence.” 


12. Under Section 96 (2) (b) (Gi) the 
insurer can defend a claim for compen~. 
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sation on the ground that the vehicle 
was driven by a person who was not 
duly licensed. Apart from making the 
averment in his written statement the 
insurer did not take any steps to estab~ 
lish that the vehicle was driven by a 
person who was not properly licensed, 
The evidence of A.Ws. 4 and 5 who have 
been examined clearly establishes that 
Anoop Singh was driving the vehicle, 
The two stray suggestions and the reply. 
given by the two witnesses is not suffi- 
cient to establish that Anoop Singh was 
not licensed to drive a truck. It is the 
duty of the insurer to have substantiat- 
ed his plea. We have no hesitation in re- 
jecting the insurer’s plea as false espe- 
cially as the owner who filed the written 
statement a month later did not support 
the former’s plea, 


13. The deceased at the time of his 
death was working as Patwari and ‘was 
‘drawing Rs. 109 p.m. as his salary. The 
wife of the deceased Bishan Devi as 
A.W. 6 has deposed that the deceased 
was drawing a salary of Rs, 109/50 per 
month out of which he used to hand over 
Rs. 100 to her for household expenses, 
The deceased had many more years to 
go and his contribution to the household 
which consisted of his wife and four 
children would have increased. In the 
circumstances we feel that a compensa- 
tion of Rs. 20,000 and costs of Rs, 2,500 
in all the courts is payable by the two 
respondents to her and the four children. 
The wife and the four children will take 
the amount equally. The amount of Ru- 
pees 20,000 will bear interest at 6% per 
annum from the date of the claim Le 
from 4th September, 1961. There will be 
a joint decree against both the respon- 
dents, 


14. The instant case brings into focus 
the difficulties experienced by depen- 
dants in obtaining relief before the Moto? 
Accidents Claims Tribunal. The victim 
in this case Bhagwan Das was run over 
by a motor vehicle on the night between 
8th and 9th July, 1961 leaving behind 
him his wife Bishan Devi and four 
minor children. For eighteen long years 
they have been before courts asking for 
some compensation for the death of their 
bread-winner due to rash and negligent 
driving of a motor vehicle. One is tempt- 
ed to remark that they would have been 
better off but for their hope of getting 
some relief in courts, They not only had 
to spend their time in courts but to bor- 
- row to fight for their rights. It is com- 
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mon knowledge that such helpless and 
desperate condition is exploited by un- 
scrupulous persons who manage to get 
away with the bulk of the compensation 
money if and when the claimants suc- 
ceed in getting it, 


15. The law as it stands requires thaf 
the claimant should prove that the driver 
of the vehicle was guilty of rash and 
negligent driving. The burden thus plac- 
ed is very heavy and difficult to dis- 
charge by the claimant. The records of 
police investigation are not made avail- 
able to. the Tribunal. The officers who 
investigated the accident are seldom . 
available to give evidence before the 
Claims Tribunal and assist in coming to 
a proper conclusion. The insurance com- 
pany in quite a few cases, as in the pre- 
Sent one, takes an unreasonable stand 
and raises all sorts of untenable pleas 
just to thwart relief to the dependants, In 
many of the claims it turns out to be 
beyond the capacity of the claimant to 
maintain his claim in a court of law, 


__ 16. Due to the inordinate delay in 
disposal of claim. petitions before the 
Motor (Accidents) Claims Tribunal the 
badly needed relief to the claimants is 
not available for several years. Further 
time is taken in appeals. All along the 
dependants will have to carry on with- 
out any relief. It has been time and again 
pointed out by courts that insistence of 
proof of rash and negligent driving 
causes considerable hardship on the 
claimants, 


17, We may ‘point out that repeated 
suggestions have been made by this 
Court and several High Courts expressing 
the desirability of bringing a social jn- 
surance which would provide for direct 
payment to the dependants of the victim, 
This Court in Minu B. Mehta v. Bal- 
krishna Ramchandra Nayan, 1977 ACJ 118 
has referred to the decision of the Kerala 
High Court in Kesavan Nair v. State In- 
surance Officer, 1971 ACJ 219 where the 
High Court expressed itself thus: 

“Out of a sense of humanity and hav- 
ing due regard to the handicap of the 
innocent victim in establishing the. negli- 
gence of the operator of the vehicle a 
blanket liability must be cast on the in- 
surers,” 

The Madras High Court in M/s. Ruby 
Insurance Co. Ltd. v. V. Govindarai, 
A.A.O. Nos. 607 of 1973 and 296 of 1974 
decided on 13-12-1976 has suggested the 
necessity of having social insurance to 
provide cover for the claimants irrespec- 
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tive of proof of negligence to a limited 
extent say Rs. 250 to Rs. 300 a montt. 

18. In a recent decision in State of 
Haryana v. Darshan Devi, 1979 ACJ 205 
this Court observed:— 


“Now that insurance against third party 


risk is compulsory and motor insurance 
is nationalised and transport itself is 
largely by State Undertakings, the prin- 


ciple of no fault liability and on the spot- 


settlement of claims should become ma- 
tional policy.” 

19. Unless these ideas are accepted by 
the legislature and embodied in appzo- 
priate enactments Courts are bound to 
administer and give effect to the law as 
it exists today. 


20, It is for the legislature to meke 
provisions for immediate and adequate 
relief to the defendants in motor aczi- 
dent cases. The legislature may consicer 
making the liability to pay minimum 
compensation absolute as is provided sor 
to the dependants of victims in rail and 
air accidents. When a person dies in a 
motor accident, the number of his depen- 
dants and the period of their dependemy 
may be ascertained. The minimum com- 
pensation may be paid every month to 
the dependants according to their share 
for the period to which they are entitled. 


21. The insurance companies are ncw 
nationalised and the necessity for award- 
ing lump sum payment to secure tae 
interest of the dependants is no longer 
there, Regular monthly payments could 
be made through one of the nationalised 
banks nearest to the place of residenze 
of the dependants, Payment of monthly 
instalments and avoidance of lump sum 
payment would reduce substantially the 
burden on the insurer and consequent-y 
of the insured, Ordinarily in arriving at 
the lump sum payable, the Court takas 
the figure at about 12 years paymert. 
Thus in the case of monthly compensa- 
Don of Rs. 250 payable, the lump sum 
arrived at would be between 30,000 ard 
35,000. Regular monthly payment ef 
Rs. 250 can be made from the interest 
of the lump sum alone and the payment 
will be restricted only for the period of 
dependency of the several dependants, 
In most cases it is seen that a lump sum 
payment is not to the advantage of the 
dependants as large part of it is fritterel 
away during litigation and by paymert 
to persons assisting in the litigation. H 
may also be provided that if the depen- 
dants are not satisfied with the minimum 
compensation payable they will be at 
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liberty to pursue their remedies before 
the Motor Accidents Claims Tribunal. 


Appeal allowed, 
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Inderjeet, Petitioner v. State of U. P, 
and another, Respondents. 

Constitution of India, Arts. 14, 19, 21 — 
Prevention of Food Adulteration Act 
(1954), Ss. 7, 16 — Sections 7 and 16 are 
not unconstitutional. 


Fact that Ss. 7 and 16 of the Act read 
together impose inflexible minimum sen- 
tence of six months’ R. I. on offenders 


‘guilty of sale of adulterated food do not 


by itself render those provisions uncon- 
stitutional. Judge-proof sentencing is not 
per se bad. Principle of equal protection 
is not breached either. It is possible that 
small men become victims of harsh law 
in absence of any executive policy which 
guides prosecution of offenders. But the 
matter of penal policy in constitution- 
ality is out ef bounds for judicial advice, 
(Paras 3, 4, 5, 7) 
Mr. R. K. Garg, Sr. Advocate (Mr. 
D. K. Garg, Advocate with him), for Pe- 
titioner. 


V. R. KRISHNA IVER, J:— The ad- 
venturous petitioner imaginatively chal- 
lenges the vires of Section 7 read with 
Section 16 of the Prevention of Food 
Adulteration Act and the relevant rules 
framed thereunder. The gravamen of his 
charge is that the above provisions, read 
together, impose an inflexible minimum 
sentence of six months’ R.I. if the of- 
fender is guilty of sale of adulterated 
food, excluding in the process even the 
need to prove mens rea in the accused. 
This absolute liability, with mandatory 
sentence, dependent on sophisticated che- 
mical tests and complicated formulae, is 
oppressively unreasonable in the illite- 
rate, agrestic realities of little Indian re- 
tail trade. Such, in one sentence, is the 
submission of counsel, 


2. The primary props to support this 
broad submission may be briefly noticed. 
Counsel complains that there is no classi- 
fication as between injurious pollutants 
and innocuous adulterants while prescrib- 
ing the sentence. Nor is there any intel- 
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ligent differentiation between petty 
dealers and giant offenders, and vendors, 
big and small, are put on the Procrustean 
bed of stern punishment alike, Articles 
14, 19 and 21 are the constitutional artil- 
lery employed by counsel to shoot down 
the said provisions of the Act, 


_ 3. Frankly, we are not impressed 
‘with the consternation about the consti- 
tutionality even if the protential for victi- 
misation affecting smaller people may 
tbe real and elicit our commiseration. We 
may dwell for a moment on the latter 
grievance against the law a little later, 
First, we will repel the vice of unconsti- 
tutionality. : 


4. Let us be clear about the basics, 
Policy is for Parliament, constitutionality 
for the Court. Protection of public health 
and regulation of noxious trade belong to 
the police power of the State and legisla- 
tion like the Prevention of Food Adulte- 
ration Act is cf that genre. 


5. If a sentence, as here, is prescribed 
at a mandatory minimum and that is too 
cruel to comport with Art. 21 and too 
torturesome to be reasonably justifiable 
or socially defensible under Art. 19 then 
a ease for judicial review may arise. But 
we see none here. Nor can we agree that 
judge-proof sentencing is per se bad, 
Sometimes judicial fluctuations in punish- 
ment, especially on the softer side where 
white collar criminals are involved, in- 
duce legislative standardisation of sen- 
tences, to avoid giving societal protection 
in hostage to fortune. There is a wide 
play still left for the court, and manda- 
tory minimal are familiar from the days 
of the Penal Code (vide Sec. 302). The 
prescription of egual protection is not 
breached either, because within the range 
of judicial discretion the court deals out 
to each -what he deserves according to 
established principles, 


6. Shri R. K. Garg feelingly urged 
that the poor and the weak, who are the 
larger, lower sector of retail traders, will 
have to suffer the standardised imprison- 
ment if Food Inspectors can challan them 
in Court and, on some minor variatior: 
in the chemical composition of food sold, 
get them convicted sans mens rea mere- 
ly because, along the chain, some bigger 
trader has fobbed off inferior commodi- 
ties on them. We are disturbed that it is 
possible that small men become the vic- 
tims of harsh law when there is no ex~ 
ecutive policy which guides prosecution 
of offenders. Petty victuallers and biz 
sharks operate on ‘society . in different 
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degrees and draconian equality will be 
tempered by flexible policy. 

7. This is a matter of penal policy 
in constitutionality and soit is, in a 
sense, out of bounds for judicial advice. 
Even so, we feel constrained to state that 
Public authorities entrusted with the en- 
forcement of regulatory provisions to 
protect society may, in proper cases, ex- 
amine those prosecutions which are 
harassments to the humbier folk even if 
they technically violate the law and 
cause only minimal harm to society and 
decide whetker they should at all sanc- 
tion their prosecution, The Legislature, 
in its wisdom, may also consider the ad- 
visability of resting power somewhere to 
reduce the sentence without the bigger 
Offender escaping through these wider 
meshes meant for the smaller offenders, 
Even otherwise, there is a general power 
in the executive to compute sentences 
and such power can be put into action on 
a principled basis when small men gef 
caught by the law, 


8. We dismiss the Writ Petition since 
there is no constitutional invalidity made 
out and the grounds urged are more ap- 
propriately an appeal to the Parliament 
and the Executive, 

Petition dismissed, 
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Miss C. B. Muthamma, Petitioner v. 
Union of India and others, Respondents. 


Constitution of India, Arts. 14 and 16 
«- Sex discrimination -—- Female em- 
ployees in Government service — Provi- 
sion requiring permission before marriage 
and denial of right to employment to 
married woman — Both requirements are 
discriminatery -— (Indian Foreign Ser- 
vice (Conduct and Discipline), Rules 


(1961), R. 8 (1) (since repealed); and 
Indian Foreign Service (Recruitment, 
Cadre Seniority and Promotions) Rules 


(1961), R. 18 (4)). 


The provisions in Service Rules requir- 
ing a female employee to obtain the per- 
mission of "he Government in writing be- 
fore her marriage is solemnised and de- 
nying right to be appointed on ground 
that the cendidate is a married woman 
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equality of opportunity in matters relet- 
ing to employment does not, however, 
mean that men and women are equal :n 
all occupations and all situations and co 
not exclude the need to pragmatise where 
the requirements of particular employ- 
ment, the sensitivities of sex or the pecu- 
liarities of societal sectors or the 
caps of either sex may compel seleotivity. 
But save where the differentiation is de- 
monstrable, the. rule of equality must 
govern. (Paras 5, 6, 7) 


Mr. D. P. Singh, Sr. Advocate (Messrs 
L. R. Singh and S. Sahu, Advocates with 
him), for Petitioner; Mr. Soli J. Sorabjee, 
Solicitor General (Miss. A. Subhashini, 
Advocate with him), for Respondents. 


KRISHNA IYER, J.:— This writ pet- 
tion by Miss Muthamma, a senior mer- 
ber of the Indian Foreign Service, be- 
speaks a story which makes one wonder 
whether Arts. 14 and 16 belong to myto 
or reality. The credibility of constitc- 
tional mandates shall not be shaken by 

overnmental action or inaction but it is 

e effect of the grievance of Miss 
Muthamma that sex prejudice against 
Indian womanhood pervades the service 
rules even a third of a century after Free 
dom. There is some basis for the charg> 
of bias in the rules and this makes tha 
ominous indifference of the executive D 
bring about the banishment of discrimi- 
nation in the heritage of service rules, 
If high officials lose hopes of equal justic2 
under the rules, the legal lot of the lit 
tle Indian, already priced out of the ex- 
pensive judicial market, is best left ‘to 
guess. This disturbing thought induces 
us to make a few observations about ths 
two impugned rules which appear prima 
acie, discriminatory against the female 
of the species in public service and have 
surprisingly survived so long, presumably, 
because servants of government are afraid 
to challenge unconstitutional rule-making 
by the Administration. 


2. Miss Muthamma,_ the petitioner 
complains that she had been denied pro- 
motion to Grade I of the Indian GE 
Service illegally and unconstitutionally. 
She bewailed that, to quote her owr 
words; 

Pie ails one of the reasons for the peti- 
tioner’s supersession is the long standing 
practice of hostile discrimination against 
women. Even at the very threshold 
when the petitioner qualified for the 
Union Public Services at the time of her 


interview, the Chairman of the U.P. S.C. 


tried to pursuade (dissuade f} . the Gett 
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tioner from joining the: Foreign Service. 
On subsequent occasion he personally 


informed the petitioner that he had used 
his influence as Chairman to give mini- 
mum marks in the viva. At the time of 


entry into the Foreign Service, the peti- 
tioner had also to give an  undertaki § 
that if she were to get married she woul 


resign from the service. 


That on numerous occasions the peti- 
tioner had to face the consequences of 
being a woman and thus suffered discri- 
mination though the Constitution specifi- 
cally under Art. 15 prohibits discrimina- 
tion on groùnds of religion, race, caste, 
sex or place of birth and Art. 14 of the 
Constitution provides the principles of 
equality before law........ 

That members of the Appointments Com- 


“mittee of the Union Cabinet and the res- 


pondent No. 2 are basically prejudiced 
against women as a group. The Prim 
Minister of India has been reported in the 
Press as having stated — it will not be 
irrelevant here to mention that most of 
the women who are in the service at 
senior levels are being very systemati- ` 
cally selected for posts which have tradi- 
tionally been assigned a very low pri- 
ority by the Ministry”. 


3. If a fragment of these assertions 
were true, unconstitutionality is writ large ` 
in the administrative psyche and mascu- 
line hubris which is the anathema for 
part III haunts the echelons in the con- 
cerned Ministry. If there be such gender 
injustice in action, it deserves scrupulous 
attention from the summit so as to oblite- 
rate such tendency. 


4. What is more manifest as misogy- 
nist in the Foreign Service is the persis- 


tence of two rules which have been ex- 


tracted in the petition. Rule 8 (2) of the 
Tndian Foreign Service (Conduct & Dis- 
cipline) Rules, 1961, unblushingly reads: 


“Rule 8 (2): In cases where sub-rule (1) 
does not apply, a woman member of the 
service shall obtain the permission of the 
Govt. in writing before her marriage is 
solemnised. At any time after the mar- 
riage, a woman member of the Service 
may be required to resign from service, 
if the Govt. is satisfied that her family 
and domestic commitments are likely to 
come in the way of the due and eflicient 
discharge of her duties as a member of 
the service”. | 


5. Discrimination against woman, in 
traumatic transparency, is found in. this 
rule. a woman member shall obtain 


. the permission. of government before she 
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marries, the same risk is run by govern- 
ment if a male member contracts a mar, 
riage. If the family and domestic com- 
mitments of a woman member of the Ser- 
vice is likely to come in the way of eff- 
cient sabia of duties, a similar situa- 
tion may well arise in the case of a male 
member. In these days of nuclear fami- 
lies, inter-continental marriages and un- 
conventional behaviour, one fails to 
understand the naked bias - against the 
gentler of the species. Rule 18 of the 
Indian Foreign Service (Recruitment 
Cadre, Seniority and Promotion) Rules, 
1961, run in the same prejudicial strain: 


(1) to (8) 


(4) No married woman shall be entitl- 
ed as of right to be appointed to the ser- 
vice”, 


6. At the first blush this rule is in de- 
fiance of Art. 16. Ifa married man has a 
right, a married woman, other thing be- 
ing equal, stands on no worse footing. 
This misogynous posture is a hangover cf 
the masculine culture of manacling the 
weaker sex forgetting how our struggle 
for national freedom was also a_ battle 
against woman’s thraldom. Freedom is 
indivisible, so is Justice. That our found- 
ing faith enshrined in Arts. 14 and 16 
should have been tragically ignored vis- 
a-vis half of India’s humanity, viz., our 
women, is a sad reflection on the dis- 
tance between Constitution in the boak 
and Law in action. And if the Executive 
as the surrogate of Parliament, makes 
rules in the teeth of Part ITI, especially 
when high political office, even diploma- 
tic assignment has been filled by women, 
the inference of die-hard allergy to gen- 
der parity is inevitable. 


7. We do not mean to universalise or 
dogmatise that men and women are equal 
in all occupations and all situations and 
do not Ge the need to pragmatise 
where the requirements of particular em- 
ployment, the sensitivities of sex or the 
peculiarities of societal sectors or the 
handicaps of either sex may compel sæ- 
lectivity. But save where the differen- 
tiation is demonstrable, the rule of equa- 
lity must govern. This creed of our Con- 
stitution has at last told on our govem- 
mental mentation, perhaps partly pressur- 
. ed by the pendency of this very writ peti- 

tion. In the counter affidavit, it is stated 
that Rule 18 (4) (referred to earlier) Las 
been deleted on November 12, 1973. And, 
likewise, the Central Government’s affida- 
vit avers that Rule 8 (2) is on its way to 
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oblivion since its deletion is being gazet- 
ted. Better late than never. At any rate, 
we are relieved of the need to scrutinise 
or strike down these rules. 


8. The petitioner has, after the insti- 
tution of this proceeding, been promoted. 
Is it a case of post hoc ergo propter hoc? 
Where justice has .been done, further 
probe is otiose. The Central Govern- 
ment states that although the petitioner 
was not found meritorious enough for 
pores some months ago, she has now 

een found to be good, has been upgrad- 
ed and appointed as Ambassador of India 
to the Hague, for what it is worth. Her 
Surviving grievance is only one. During 
the interval of some months between her 
first evaluation and the second, some offi- 
cers junior to her have gone above her. 
In the rat race of Indian official life, seni- 
ority appears to be acquiring a religious 
reverence. Since the career ahead of the 
oe may well be affected by the 
actum of prior birth into Grade I of the 
Service, her grievance turning on senio- 
rity cannot be brushed aside. Her case, 
with particular focus on seniority, de- 
serves review vis-a-vis those junior to her 
who have been promoted in the interval 
of some months. The sense of injustice 
rankles and should be obliterated so that 
every servant in strategic position gives 
of his or her best to the country. We 
have had the advantage of the presence 
of the learned Solicitor-General, appear- 
ing for the Union of India. With charac- 
teristic fairness he has persuaded his 
client to agree to what we regard as a 
just gesture, viz., that the respondent — 
Union of India will shortly review the 
seniority of the petitioner, her merit hav- 
ing been discovered and her seniority in 
Grade II being recognised. We direct 
accordingly, 


9. Subject to what we have said above, 
we do not think it necessary to examine 
the averments of mala fides made in the 
petition. What we do wish to impress 
upon Government is the need to overhaul 

Service Rules to remove the stain of 
sex discrimination, without waiting for 
ad hoc inspiration from writ petitions or 
gender charity. 


10. We dismiss the petition but not 


the problem. 


Petition dismissed, 
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Special Leave Petn. (Civil) No. 6056 of 
1979, D/- 20-9-1979. 

Mundrika Prasad Sinha, Petitioner v. 
State of Bihar, Respondent. 


(A) Civil P. C. (1908), S.2 (7) and 
C. 27, Rules 4 and 8B (c) — Government 
Pleader — Petitioner authorised to re- 
present Government in all Civil cases in 
District — Government appointing plura- 
lity of Assistant Government Pleaders and 
entrusting land acquisition cases to one 
ot them — No ilegality. 


The definition of the term “Govern- 
ment Pleader” is an inclusive definition 
and, read along with Order 27, Rules 4 
and 8B (c), clearly yields the inference 
that Government may have as many 
Government Pleaders as it likes to con- 
duct its cases even as any client, who has 
a crowd of cases to be coriducted, may 
engage a battery of lawyers. Govern- 
ment is in no worse position than an ordi- 
nary litigant and is not bound to encou- 
rage monopoly with the profession. ` In, 
deed, the State must evolve a policy in 
regard to its Law Officers which con- 
cedes to counsel freedom to recommend 
settlement of cases if they feel it just to 
to do so and further practices distributive 
justice which pre-empts the need for ad- 
journment because of absence of counsel 
and, lastly, sets a limit on the total fee 
payable for Government work executed. 

(Para 9) 


Section. 2 (7) vests no sole control on 
one Government Pleader over others and 
Government is perfectly free to put a 
particular Government pleader in charge 
of particular cases. Rach one of them is 
a Government pleader and may depute 
other lawyers and exercise control over 
such surrogates. : (Para 10) 


The Bihar Government’s Rules for fees 
of Government Pleaders in Subordinate 
Courts are not helpful. -The rules are 
purely administrative prescriptions and 
serve as guidelines and cannot found a 
legal right, apart from the fact that they 
do not contradict Government’s power to 
appoint more than one Government Plea- 
der. Allocation of work or control inter 
se is an internal arrangement. Not to 
provide more Government counsel when 
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the volume of litigation demands it, 
would clog the dockets in Court and 
help one pleader to corner all the briefs 
without reference to expeditious or ef- 
cient disposals. (Para 12) 


(B) Constitution of India, Art. 186 — 
Application for Special Leave — Grant 
of — Substantial question of law of pub- 
lic importance must exist. 


Article 186 has its own conditions and 
limitations. Sans substantial question of 
law of public importance which deserves 
to be decided by the Supreme Court or ` 
at least flaw in law which is fraught with 
manifest injustice, there is no other open 


, seasame for this House of Justice. 


(Para 3) 


Cases Referred : Chronological Paras 
1972 Ker LT 74: AIR 1972 Ker 103 5 


Mr. P. Govindan Nair, Sr. Advocate 
pi S K. Sinha, Advocate with him), 
or Petitioner; Mr. L. N. Sinha, Atttorney 
Genl. (M/s. U. P. Singha and Raj Balak 
Mahton, Advocates with him), for Res- 
pondent. 


KRISHNA IYER, J.:—An unusual gri- 
evance of a Government Pleader, the peti- 
tioner, ventilated in a writ petition, was 
piven short shrift by the High Court in a 
aconic order, but undaunted by this sum- 
mary brevity the petitioner has pursued 
his case to this Court under Article 186. 
In utter nudity, his case is a claim of 
monopoly of all government cases in the 
Patna District, including lucrative land 
acquisition litigation, as part of the pro- 
fessional ‘estate’ of a Government Plea- 
der. The prospective cash value of this 
heavy crop of cases is estimated by him 
to be around one lakh of rupees and this 
secret is perhaps at the back of this law- 
yers litigation. Sri Govindan Nair, ap- 
pearing for him, has, however, argued 
that his client’s claim as the sole repre- 
sentative of Government in courts is not 
a legal cover for seeking lucre but for 
vindicating the inviolability of the high 
public office of Government Pleader by 
politicking men in the Secretariate or by 
Dee of favouritism dressed in 

ittle brief authority’, a deeper issue in 
which the Bar has a stake and the Bench 
must also be concerned. We wholly en- 
dorse the view that at some vital levels of 
justice, the Bench may hang limp if the 
Bar does not SC Justice to his 
office, not Jove of rupees, was urged as 
the ectable motivation for this per- 
sistent litigation. Maybe. 

2. This fabric of facts, on which the 
grievance in law rests, may be appreciat- 
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ed first. The petitioner was admittedly the 
Government Pleader for the Patna Dis- 
trict, ‘authorised to represent’ Govern- 
ment in all the civil cases. During the 
currency of his term a plurality of nine 
Assistant Government Pleaders was ap- 
pointed and one of them was put in 
charge of a bunch of land acquisition 
cases, The petitioner was requested to 
make over those briefs to the new nomi- 
nee. Thereupon, the petitioner challeng- 
ed the power of Government, like any 
other litigant, to appoint any other lawyer 
except under him and never by excluding 
him. He went to the extent of writing to 
Government : 


“I am, therefore, unable to comply with 
your instruction in owing any Assis- 
tant Government Pleader to work in this 
case. I shall myself conduct this case and 
I have enough time for it.” 


8. Government wrote back that in fu- 
ture he would be given such cases. 
Chagrined by this loss of income and 
mayhem to monopoly he rushed to 
the High Court for the universal panacea 
of a writ. The chemistry of Article 226 is 
governed by severe rules, and the High 
Court declined to dispense the magic re- 
medy. So he has sought special leave 
from this Court but Article 186 has its 
own conditions and limitations. Sans sub- 
stantial question of law of public import- 
ance which deserves to be decided by tha 
Supreme Court or at least flaw in law 
which is fraught with manifest injustice, 
there is no other open seasame for this 
House of Justice. That password has not 
been uttered here, despite exercises in 
professional m om the petitioner 
claims to have suffered, and so we closa 
the door but by a speaking order since 
‘counsel’s arguments have centred on the 
peril to the public office of Governmert 
Pleadership with potential menace to the 
administration of justice. Mystic muteness, 
however correct, may sometimes mislead 
when plain speech may finally silence. 


4. What is the gravamen of this Gov- 
ernment Pleader’s legal grievance? His 
economic grievance, however much he 
may hide it, is the prospective loss of* fee 
from land acquisition cases which were 
spirited away. This ‘commercial’ aspect 
is an unhappy temptation against which 
the legal profession must take care. Hav- 
ing due regard to the rhetoric and reality 
surrounding the profession, is an avidity 
for briefs, because they yield a lakh of 
rupees by way of fees, a clean linen to 
be washed in court? What, in essence, is 
the orientation of the bar? ‘Geared to the 
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people’ or "a conspiracy against the laity?’ 
The politicisation of government pleader- 
ship which is a public office and the lucre- 
loving appetite for law ‘offices, in the ab- 
sence of a wholesome ceiling on lawyer's" 
fees, are issues of moment in-a dévelop- 
ing society controlled by the politics of 
skill and enjoying a legal monopoly. 


ð. The State of Bihar, like many other 
States in the country, has an enormous 
volume of litigation. Government litiga- 
tion policy is vital for any State if re- 
sources are to be husbanded to reduce 
rather than increase its involvement in 
court proceedings. It is lamentable that. 


_ despite a national litigation policy for the 


at. an All 
Conference way 
back in 1957 (1972 Ker LT 74 at p. 80) 
and despite the recommendations of the 
Central Law Commission to promote set- 
tlement of disputes where Government is a 
party (see 54th Report of the Law Com- 
mission), what we find in actual practice 
is a proliferation of government cases in 
courts uninformed by any such policy. In- 
deed, in this country where government 
litigation constitutes a sizeable bulk of the 
total volume, it is important that .the 
State should be a model litigant with ac- 
cent on settlement. The Central Law- 
Commission, recalling a Kerala decision, 
emphasised this aspect in 1978 and went 
to the extent of recommending a new 
provision to be read as Order 27, Rule 5B. 
The Commission observed : 


“27.9. We are of the view that there 
should be some provision emphasising the 
need for Deiere efforts at settlement, in 
suits to which the Government is a party. 


27.10. With the above end in view, we 
oe the insertion of the following 
rule — 


5-B (1) In every suit or proceeding to 
which the Government is a party or a 
public officer acting in his official capacity 
is a party, it shall be the duty of the 
Court in the first instance, in every case 
where it is possible to do so consistently 
with the nature of the circumstances of 
the case, to make every endeavour to. 
assist the parties in arriving at a settle- 
ment in respect of the subject-matter of 
the suit. 

(2) If, in any such suit or proceeding, 
at any stage it ap) ears to the court that 
there is a reasonable possibility of a settle-- 
ment between the parties, the court may 
adjourn the proceeding for such period 
as it thinks fit, to enable attempts to be 
made to effect such a settlement. 


States having been evolve 


. public sector sources may be a 


+ 


es 
- Va 


1979 . 
(8) The power. conferred by sub-rule Aw 

is in addition to any other ower, of- e 

court to adjourn the proceedings. ` 


6. The relevance of these wider. ob- | 
servations is that avoidable litigation holds : 


out money by way of fees and more fees 
if they. are contested cases and this lures 
a lawyer, like any other homo economicus, 
to calculate income on a speculative basis, 
as this Government. Pleader has done in 
hoping for a lakh of rupees. 


7.. We have been taken through the 
Bihar Government’s rules for fees of Gov- 
ernment Pleaders in subordinate courts. 
Rule 115 ‘appetises and is unrelated to the 

uantum, or quality of work involved nor 
the One spent. Ad valorem calculation in 
fixing fees for land acquisition cases has 
a tendency to promote unearned income 
for lawyers. The petitioner here has pre- 
sumably fallen victim to this proclivity. 
The time has come for State Governments 
to have a second economic look not only 
at litigation policy but lawyer's fees rules 
(like Rule 115 in the Bihar instance 
pecially in mass litigation involving a 

orem enormity and mechanical profes- 
sionalism. Even a ceiling on income from 
healthy 
contribution to toning up the moral level 
of the professional system. After all, the 
cost of justice is the ultimate measure of 
the rule of law for a groaning ‘ people. 
Government and other public sector 
undertakings should not pamper and 
thereby inflate the system of costs. Maybe, 
this petition would not have been filed 


had the prospect of income without effort - 


not been offered by Government Rules. 


8. A closer look at the legal stand 
may be helpful. The manifest injustice 
pleaded by the Government Pleader (the 
petitioner) is that the official income, ex- 
pected from this heavy harvest of cases, 
of Rs. 1 lakh was being taken away by a 
brother practitioner. In support of this 
alleged injustice, he has pressed into ser- 
vice Section 2 (7) of the Code of Civil 
Procedure which runs thus: 


“2, (7). “Government Pleader includes 
any Officer appointed by the State Gov- 
ernment to perform or any of the 
functions expressly imposed by this Code 
on the Government Pleader and also any 
pleader acting under the directions of the 
Government Pleader.” ` " 


9. Manifestly, this is an inclusive de- 
finition and, read along with Order 27, 
Rules 4 and 8B (c), clearly yields the in- 
ference that Government may have as 
many Government Pleaders as it likes to- 


` 
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conduct its cases even’ as any client, who 
has a crowd -of cases to be - conducted, 
may engage a battery of lawyers. Gov- 
ernment is in no worse position than an 
ordinary litigant and is not bound to en- 
courage monopoly within the profession. 
Indeed, the root cause of the petitioners 
desire to corner all the litigation of the 
Government is that its policy of legal re- 
muneration has no distributive bias nor 
socially sober ceiling. Some States have 
already adopted such a policy. Indeed, 
the State must evolve a policy in regard 
to its Law Officers which concedes to 
counsel freedom: to recommend settlement 
of cases if they feel it just to do so and| ` 
further practises distributive justice which" 
pre-empts the need for adjournment be- 
cause of absence of counsel and, lastly, 
sets a limit on the total fee. payable’ for 
government work executed. 22 TR oD 


10. Section 2 (7) of the Code of Civil 
Procedure being an inclusive definition 
allows any number of Government Plea- 
ders. It vests no sole control on one 
Government Pleader over others and 
Government is perfectly free to put a 
particular Government Pleader in charge 
of particular cases. Each one of them is| ` 
a Government Pleader. and may depute 
other lawyers and exercise control over 
such surrogates. In this view, there is no 
error in the summary despatch deserved- 


ly given by the High Court to the writ 
petition whose main merit was daring) 
novelty. . 


LL We must state that the learned At- 
torney General, appearing for the State, 
was critical of a lawyer asking for or 
clinging to briefs and counsel for the 

etitioner (a former High Court Chief 
Justice) rightly slurred over the pecuniary 
part of the petition and veneered his 
submissions with the law of the high 
office of Government pleadership. 

erspec- 


12. We fully appreciate the 
tive presented by counsel. But before we 


-come to that, let it be bluntly stated that 


if Government does an act offending the 
ublic office filled by a Government plea- 
er what becomes the incumbent in the 
land of Gandhi is a dignified renuncia- 


. tion of office, not a chase for the lost 


briefs through the ‘writ’ route. Moreover, 
the legal position is plain. As explained 
earlier, a 
is perfectly permissible consistently with 


Section 2 (7) and Order 27, Rule 4 Civil 


Procedure Code. Nor do the Bihar Rules 
regarding government pleaders help: 
They are purely administrative prescrip- 
tions and serve as guidelines an cannot 


unch of Government Pleaders ` `- 


a large scale. 
` -7 Since compensation claims come in con- 
` siderable numbers before the Civil Courts, 


- ` appointed more than 
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at they do not contradict Government's 
power to appoint more than one. Govern- 
ment Pleader. Allocation of work or con- 


trol inter se is an internal arrangement’ 


and we see no error even in . that 
ehaviour. Not to have provided more 
overnment counsel when the volume of 
itigation demanded it, would have . clog- 
ged the dockets in Court and helped one 
pleader to corner all the briefs without 
einen to expeditious or efficient dis- 
osals. e 


_ 18. Be that as it may, one of the major 
_ Streams of litigation in which govern- 
_ ment finds itself entangled flows from 
land acquisition. The States develop- 
mental projects which necessarily must 
be large, involve acquisition of lands on 
, Bihar is no exception. 


several lawyers have to be engaged by 
. the State for expeditious attention to its 
court litigation. The State, appreciating 
this need and with. a view to . help 
the court liquidate the docket .explosion, 
one Government 
Pleader for every District, depending on 
. the case flow. Thus, Government Pleaders 
.and Assistant Government Pleaders were 
appointed ‘according to administrative 
rules of the State. Each one is a Govern- 
ment Pleader under Sec. 2 (7), Code of 
Civil Procedure. 


14, It is heartening to notice that the 
Bihar Government appoints these lawyers 
` after consultation with the District Judge. 
Jt is in the best interest of the’ State that 
it should engage competent lawyers with- 
out hunting for political partisans regard- 
less of capability. Public offices — and 
Government Pleadership is one — shall 
not succumb to Tammany Hall or subtler 
spoils system, if purity in public office 
is a desideratum. After all, the State is 


- expected to fight and win its cases and ` 


_ sheer patronage is misuse of power. One 


- _ effective method of achieving this object 


is to act. on the advice of the District 
' - Judge regarding the choice of Govern- 
ment pleaders. When there were seve- 
ral thousand cases in the Patna courts and 
hundreds of cases before a plurality of 
tribunals, it was but right that Govern- 
. ment did not sacrifice the speedy con- 

` duct of cases by not appointing a number 
of pleaders on its behalf, for 
' the lucrative practice of a single govern- 
ment pleader. It is inconceivable how he 
would have discharged- his duties to the 


-court and to his client if this crowd of 
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land acquisition ‘cases -were posted in - 
several courts more or less at the same 
time. Adjournment to suit advocates’ con- 
venience becomes a bane when it is used’ 
only for augmentation of counsel’s in- 
come, resisting democratisation and dis- ` 
tributial justice within the profession, 
These principles make poor appeal: to 
those who count, which is a pity. - 

15. Coming to the larger submission 
of counsel for the petitioner, we. do re- 
cognise its importance in our era of'-in- 
filtration of politicking even in forbidden | 
areas. A Government pleader is more 
than an advocate for a litigant. He holds -` 
a public office "` We recall with approval 
the observations a Division Benchðf the 
Madras High Court made in Rama- 
chandran v. Alagiriswami and regard the ` 
view there, expressed about a Govern- - 
ment Pleader’s office, as broadly correct 
even in the Bihar set-up. ' 


“,...the duties of the Government 
Pleader, Madras are duties of a public 
nature. Besides, as already explained the 
public are genuinely concerned with 
the manner in which a Government Plea- 
der discharges his duties because, if he 
handles his cases badly, they have ulti- 
mately to foot the bill. The Rajasthan 
case does not take into account all the 
aspects of the matter. l 


(36) The learned “Advocate General 
argued that the Government Pleader, 
Madras is only an agent of the Govern- 
ment, that his duties are only to the Gov- - 
ernment who are his Passa and that ` 
he owes no duty to the public at all and 
that for that reason he would not be th 
holder of a Public Office. SR 

(37) It is difficult to accept this view. 
The contention of the leaned Advocate 
General may have been less untenable if 
the duties of the Government Pleader 
were merely to conduct in courts cases 
to which Government are a party. But, as 
the rules stand, he has a number of other 
duties to discharge. Besides, even if his 
only duty is the conduct of cases in which 
Government have been impleaded, still 
as explained more than once before the - 
public are interested in the manner "9: 
which he discharges his duties. SW 


(90) I am clearly- of opinion that having 
regard to the fact that the Government 
Pleader of this court is employed by the 
State on remuneration paid from the pub- 
lic exchequer and pants regard to the 
various functions and duties to be per- 
formed by him in the due exercise of that 
office, most of which are of an indepen- 


D 
Wée: 


1979 
. dent and responsible character, the office 


_ must be held to be a public office within 
the scope of a quo warranto proceeding. 


I consider that the most useful test to’ 


be applied to determine the question is 


that laid down by Erle. J. in (1851) 17 = 
the 


“149. The three criteria are, source of 
office, the tenure and the duties. I have 
applied that test and I.am of opinion that 
the conclusion that the office is a public 
office is irresistible.” 
` 16. In this view, ordering about a 
- Government Pleader is obnoxious but 
‘nothing savouring of such conduct "e 
made out although we must enter a 
-caveat that Governments under our Con- 
stitution shall not play with Law Offices 
on political or other impertinent con- 
siderations as it may affect the sany of 
the action and subvert the rule of law it- 
self, After all, a Government Pleader and, 
_ in a sense, every member of the legal pro- 
fession, has a higher dedication to the 


people. 


_ 1%. We dismiss the special leave peti- 

tion but with a sad tag, which is the 
message of this martyrdom. Professions 
shall not be concealed. conspiracies with 
‘effete, aristocratic, protective coloration’, 
which at the same time enabled one to 
make a considerable sum of money with- 
out sullying his hands with a “job” or 
“trade”. The remarks of Tabachnik, in 
‘Professions for the People’, about Eng- 
lish professions of the eighteenth cen- 
tury smell fresh: 


. “One could carry on commerce by 
sleight of hand while donning the vest- 
ments of professional altruism. To boot, 
one could also work without appearing 
to derive income directly: from it. As 
Reader explains : 


The whole subject of payment.... 
seems to have caused professional men 
acute embarrassment, making them take 
_ refuge in elaborate concealment, fiction, 
and artifice. The root of the matter ap- 
‘pears to lie in the feeling that it was not 
fitting. for one gentleman to pay another 
for services rendered, particularly if the 
money passed directly, Hence, the device 
` of paying a barristers fee to the attorney, 
not to the barrister himself. Hence, 
also the convention that in many profes- 
sional dealings the matter of the fee was 
never openly talked about, which could 

e very convenient, since it precluded 
the client or patient from arguing about 
whatever sum his advisor might eventual- 
ly d rei as a fitting honorarium (1966 
p. 87). Pi Py 


‘without wholly hitching the callin 
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The established professions — the law, 
medicine, and the clergy — held (or 
continued to hold) estate-like positions :— 


The three ‘liberal professions’ of the 
eighteenth century were the nucleus 
about which the professional class of the 
nineteenth century was to form. We have 
seen that they were united'by the bond 
of classical education: that their broad 
and ill-defined functions covered much 
that later would crystallize out into new, 
specialised, occupations: that each, ulti- 
mately, derived much of its standing with 
the established order in the State...... 
(1966, p. 28).” ge 

18. The time has come to examine the 
quay of the product or service, control 

e price, floor to ceiling, enforce com- 
mitment to the people who are the third . 
world clients, and practise internal distri- 
butive justice oriented on basic. social 
justice so that the profession may flourish 
ing to the 
star of material amassment immunised 
by law from the liabilities of other occu- 
pations. We do not suggest that lawyering 
in India needs a National Commission 
right now as in England and elsewhere, 
nor do we subscribe tc the U. S. situation 
on which the President and the Chief 
Justice have pronounced. We quote: 


“We are over lawyered ....Lawyers of 
great influence and prestige led the fight 
against civil rights and economic justice 
Së They have fought innovations even 
in their own profession...... Lawyers as 
a profession have resisted both social 
change and economic reform.” 

(President Carter, May, 1978) 


“We may well be on our way toa 
society overrun by hordes of lawyers, 
hungry as locusts, and -brigades of justices 
in numbers, never before contemplated.” 

(U. S. Chief Justice Burger) 


19. Law’ Reform includes Lawyer Re- 
form, an issue. which the petitioner has 
unwittingly laid bare. After all. as Prof. 
Connel states — 

“Criticism ~of relatively conservative 
institutions in times of social questioning 
is hardly a new phenomenon.” | 

(Australian Law Journal, Vol. 51, p. 851) 


20. This long judicial journey vindi- 
cates the short High Court order — 


Dismissed. 
Appeal dismissed. 
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` (From: Punjab and Haryana) 
RS SARKARIA, D. A. DESAI AND 
O. CHINNAPPA REDDY JJ. 
Criminal Appeal No, 298 of 1978, D 
17-8-1979. 


Joginder Singh and another, Appel- 
lants y, State of Punjab, Respondent. 


(A) Penal Code (1860), S. 302 — Prose- 
cution under — Accused giving blow on 
the neck of victim with kirpan resulting 
in his death — Medical evidence showing 
that injury was sufficient in the ordinary 
course of nature to cause death — Ac- 
cording to doctor, death must have peen 
instantaneous —- Accused is liable to be 
convicted under S. 302. (Paras 7, 9) 


(B) Penal Code (1860), S. 299 — Prose- 
= cution for offence of murder — Victim 
running away from scene of occurrence 
towards field — A and B chasing him — 
Victim jumping in a well in order to 
save himself — Victim’s head hit a hard 
substance with the result that he lost 
consciousness and thereafier died of as- 
phyxia — Death of victim not caused by 
any act of A and B with intention or 
knowledge specified in S. 299 — A and B 
were not liable to be convicted for of- 
fence of murder. ~ (Paras 8, 9) 


Singh and Balwinder Singh who along 
with their father Kishan Singh were 
tried for the murders of Kuldip Singh 
and Rupinder Singh, are the appellants 
in this appeal by special leave. The Ses- 
sions Judge convicted Joginder Singh, 
under S. 302 Indian Penal Code and 
‘Kishan Singh and Balwinder Singh under 
S. 302 read with S. 34 Indian Penal Code 
for the murder of Kuldip Singh. Jogin- 
der Singh and Balwinder Singh were 
also convicted under S. 302 read with 
S. 34 for the murder of Rupinder Singh. 
On appeal the High Court of Punjab and 
Haryana acquitted Kishan Singh and 
Balwinder Singh of the murder of Kul- 
dip Singh but confirmed the other con- 
‘victions, 


2. The case of the prosecution was 
as follows: Si 

On 24th Feb. 1974, Rupindar Singh 
had teased Pammi the daughter of 
Kishan Singh, while she was in the field. 
Coming to know of it, Kishan Singh and 
Balwinder Singh gave him a beating. 
Next day at about 2 p. m. Chanchal 
Singh, his wife Pritam E his son 
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Rupinder Singh and his daughters were . 
present in their house when Kishan 
Singh and his two sons Joginder Singh 
and Balwinder Singh. came there abusing - 
them. Joginder Singh was armed with a 
small kirpan, Kishan Singh with a Gan- 
dasi and Balwinder Singh with a stick, 
They said that they would take away the 
daughter of Chanchal Singh and that she 
should be brought out. The women folk 
got frightened, Pritam Kaur took her 
daughters inside the house and bolted 
the door. Hearing the noise Kuldip Singh 
and Surinder Singh nephews of Chanchal- 
Singh who live about 50 Karms away ` 
came to the house of Chanchal Singh. _ 
Kuldip Singh went forward with folded 
hands and requested the accused to pardon 
them. Joginder Singh immediately 
gave a blow on the neck of Kuldip Singh 
with the kirpan in his hands. Kuldip 
Singh fell down. Kishan Singh was also 
attempting to give a gandasi blow to 
Kuldip Singh when Surinder Singh pick- 
ed up a gandasi which was there and 
dealt a blow on the head of Kishan Singh, 
Meanwhile Rupinder Singh started run- 
ning towards the fields, Joginder Singh 
and Balwinder Singh chased him abus- 
ing. Rupinder Singh jumped into a well 
in order to save himself, The three accu- 
sed persons then ran away from the 
scene, Surinder Singh and Chanchal 
Singh went near the well. Rupinder 
Singh was not to be seen, Surinder Singh 
then went to the Police Station, Saddar, 
Patiala, about thirteen miles from the 
village and gave the report at 4.15 p.m, 
Thereafter P, W. 14, the Sub Inspector 
proceeded with the investigation. The 
dead body of Rupinder Singh was taken 
out of the well and both the dead bodies 
were sent for post-mortem examination, 
Bloodstained earth was seized from the 
place where Kuldip Singh was found 
lying dead. Autopsy on the body of Kul- 
dip Singh revealed an incised wound on 
the left side of the neck starting from 
midline 2” above clavicular Fossa going 
down towards the left side 2%” in length 
and slanting. Muscles of the neck were 
cut, Trachea owas cut open. Mus- 
cles on the right side of the neck and the 
carotid vessels on the right side of 
the neck were cut causing extensive 
haemorrhage and shock. The doctor opin- 
ed that the injury was sufficient in the 
ordinary course of nature to cause death 


and that death must have been instan-. 
taneous. On the body of Rupinder Singh 
there were multiple bruises on the back, 
‘right scapular region and left arm. Those 
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on the right scapular region and back 
were found to be more than 24 hours 
old, whereas the bruises on the back ap- 
peared to be fresh. There was swelling 
over the left temporal region, with ex- 
travasation of blood. The pleura was con- 
gested. There was fine frothy blood- 


stained fluid on the larynx. Blood- 
stained fluid was present in the 
right lung which was congested. 


So was the left lung. The right chamber 
of the heart was full of blood while the 
left chamber was empty. Bloodstained 
froth was found in the mouth. The Doc- 
tor opined that the head injury rendered 
Rupinder Singh unconscious and there- 
after he died of asphyxia due to drowning. 
The accused were arrested and Kishan 
Singh was sent to the hospital for medi- 
cal examination. It was found that he had 
an incised wound with sharp margins over 
the left parietal region 3 ems x 1 cm. 
x 3/4 em. The underlying bone had been 
cut to a depth of 2% cms. The wound was 
' found to be fresh. The blood-stained 
earth which was seized from the place 
where Kuldip Singhs body was found, 
was sent to the Chemical Examiner and 
Serologist. The earth was found to be 
stained with blood but the Serologist was 
unable to say whether it was human as 
it had disintegrated by that time, 


3. Joginder Singh and Balwinder 
Singh denied the charges altogether but 
Kishan Singh stated that in connection 
with the teasing incident that took place 
on 24th Feb. 1974, there was a Panchayat 
on 25th morning at which it was decided 
that Rupinder Singh should do to his 
sister whatever he had done to Pammi, 
Kishan Singh was going on the Phirni 
with his Kirpan when Kuldip Singh came 
there with gandasi. Kuldip Singh gave a 
gandasi blow on Kishan Singhs head 
whereupon Kishan Singh (Joginder Singh) 
took out his kirpan and gave a blow to 
Kuldip Singh. Thereafter Kuldip Singh 
ran away and he returned to his house, 


3-A. The Sessions Judge rejected the 
defence version and accepted the’ prose- 
cution case. He held that while Joginder 
Singh was guilty under S. 302 Indian 
Penal Code for the murder of Kuldip 
Singh, Kishan Singh and Balwinder 
Singh were also guilty of the murder of 
Kuldip Singh under S. 302 read with 
S. 34 Indian Penal Code, as they shared 
with Joginder Singh the necessary com- 
mon intention. In regard to the death of 
Rupinder Singh, the learned Sessions 
Judge found that Joginder Singh and 
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Balwinder Singh alone but not Kishan 
Singh chased Rupinder Singh making him 
jump into the well. Therefore, Joginder 
Singh and Balwinder Singh alone were 
guilty of committing the murder of 


- Rupinder Singh. The High Court held 


that Kishan Singh and Balwinder Singh 
could not. be said to have 
Joginder Singh the common intention of 
committing the murder of Kuldip Singh. 
They were entitled to be acquitted of that 
charge. Otherwise the convictions were 
confirmed. 


4. Shri Frank Anthony, learned Coun- 
sel for the appellants took us through 
the entire evidence and urged that the 
prosecution case was false and the de- 
fence version was true. He urged that 
there was no reason whatever for Jogin~ 
der Singh to attack Kuldip Singh as 
Rupinder Singh should have been the 
principal target of attack. He also urged 
that if it was Joginder that dealt the 
blow on Kuldip Singh, it was Joginder 
and not Kishan Singh who should have 
been attacked. He commented upon the 
failure of the prosecution to call any in- 
dependent witnesses and also upon the 
delay in giving report. He urged that the 
prosecution case that Joginder Singh and 
Balwinder Singh chased Rupinder Singh 
was patently false for various reasons. 
He pressed for our acceptance of the de- 
fence version. In any event he submitted 
that the death of Rupinder Singh could 
not be said to be homicidal. 


5. We have considered the submis- 
sions of Shri Anthony very carefully 
more so because the judgment of the 
High Court in the. present case is so per- 
functory as to be of no assistance to us. 
We are unable to agree with Shri Frank 
Anthony on the submissions made by him 
in regard to issues of fact though we 
agree that the death of Rupinder Singh 
could not be said to be homicidal. 


6. As we mentioned earlier, the First 
Information Report was lodged at the 
Police Station thirteen miles away, at 
4.15 p.m. When the Sub-Inspector of 
Police was in the witness box there was 
no cross-examination directed to elicit 
that the report was lodged later than at ` 
4.15 p.m. Whether the occurrence took 
place at about.2 p.m. as alleged by the 
prosecution witnesses or even a little 
earlier, it cannot be said that there was 
any appreciable delay in lodging the 
First Information Report. The essential 
facts of the prosecution case are set out 
in the First Information Report, The in- 
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tercession by Kuldip Singh, the delivery 
of a blow on Kuldip Singh by Joginder 
Singh; the attempt-of Kishan Singh to 
deliver another blow on Kuldip Singh 
. and the delivery of a gandasa blow by 


. Surinder Singh on Kishan Singh are all 


mentioned in the First Information . Re- 
port. That Rupinder Singh ran towards 
the fields that Joginder Singh and Bal- 
` winder Singh followed him and that 
Rupinder Singh jumped into the well out 
of fear are also-mentioned. therein. The 
informant has also mentioned that all of 
them went towards the well but Rupin- 
der Singh did not come out of the well 
and that at that juncture he was asked 
by his father Chanchal Singh to go to the 
Police Station and lodge the report. This 


last statement explains the failure of the 


- informant to mention in the report whe- 
ther Rupinder Singh was dead or not, 
One circumstance which in our opinion 


enhances the value to be attached to the 


report is that at the earliest point of 
time the informant Surinder Singh took 
upon himself the responsibility for the 
injury caused to Kishan Singh on his 
head. The injury on Kishan Singh’s head 
was caused by a gandasi and it was a 
serious injury which had resulted in the 
fracture of his skull. There was the pos- 
sibility that the fracture of the skull 
` might even lead to death in which case 
the consequences to the person who de- 
livered the blow could well be very seri- 
- ous. But, without hesitation Surinder 
Singh had taken upon himself the res- 
ponsibility for the blow, whereas, if he 
was of a crafty mind he could have well 
attributed the blow to Kuldip Singh 


who was dead. The First - Infor- 
mation Report has a ring of truth 
in it. We are, therefore, satisfied 


that Surinder Singh whose evidence in 
Court is substantially corroborated by the 
First Information Report was speaking 
the truth when he gave out the version 
of the prosecution in regard to the man- 


ner of the death of Kuldip Singh and the . 


receipt of injury of Kishan Singh. We also 
accept his evidence that Joginder Singh 
and Balwinder Singh followed Kuldip 
(Rupinder) Singh and that Rupinder 
Singh jumped into the well out of fear. 
One of the criticisms against the witness 
was the story that he picked up a Gandasi 
at the house of Chanchal Singh could not 
be true. It was said that he must have 


taken the gandasi with him from his own 
house when he proceeded to the house of 
his uncle. Whether he picked up the gan- 
dasi at the house of Chanchal Singh or 
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whether he took it from his own house - 
anticipating trouble from the accused, 
we are satisfied that the occurrence 
took place substantially in the man- 
ner spoken tfo by him, It was said 
that the house of the witness was 
distance of 50 or 60 karms 
from the house of his uncle and that if 
was unlikely that nothing would have 
happened before he and Kuldip. Singh 
went there. It was urged that either 
Rupinder Singh was the main target of 
attack or it was the intention of the ac- 
cused to abduct one of the sisters of 
Rupinder Singh but neither of these 
things had been done by the time Kul- 
dip Singh and Surinder Singh reached 
the house of their uncle. We are not im- 
pressed by this argument. The accused 
were still indulging in abuses when Kul- 
dip Singh and Surinder Singh arrived af ` 
the scene. Kuldip Singh and Surinder 
Singh might have realised that some- 
thing serious was likely to happen and 
therefore, rushed to the house of their 
uncle. It was unlikely that there was any 
lag of time in the succession of events, 


6-A. We do not also see any. reason for 
not accepting the evidence of PW. 2 Chan~ 
chal Singh. The occurrence took place 
in front of his house and he was 
therefore, a natural witness. One of the 
comments made by the learned counsel 
was that his name was not specifically 
mentioned in the First Information Re- _ 
port as an eye witness, There is no sub- 
stance in this comment. The occurrence 
took place in the house of Chanchal 
Singh and it is also mentioned in the 
First Information Report that Chanchal. 
Singh “tried to take care of Kuldip Singh | 
who breathed his last after sometime.” | 
A suggestion was made to him in cross- 
examination that he, his brother Thakar 
Singh and his son Surinder Singh were . 
working in his field when his daughter 
Rani informed him that something 
had happened in the village. The sugges- 
tion was denied. We were not able to 
find anything in bis cross-examination 
to justify the rejection of his evidence. 
His evidence substantially accords with 
the evidence of P. W. 1 ise, Surinder 
Singh. ie 


7. According to the version of Kishan ` 
Singh the occurrence took place in the 
Phirni and not in the house. Ac- 
cording to that version when Kishan 
Singh was going along the Phirni Kuldip 
Singh without any ado, without any al- 
tercation even, straightway delivered him 
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the blow on the-head, The accused did not 
explain why Kuldip Singh should have at- 
tacked. him when Kuldip Singh was in no 
-manner aggrieved by the conduct of any 
of the accused persons, particularly 
Kishan Singh, Again according to the de- 
fence version after Kishan Singh reta_ia- 
ted and gave a blow and struck Kuldip 
Singh on the neck. Kuldip Singh ran away 
from the Phirni. It is impossible to accept 
this story. According to the medical evi- 
dence the death must have been instan- 
taneous. It is too much to believe that 
after receiving the injury of the kind that 
Kuldip Singh received, he would have 
been in any position to run away. Kishan 
Singh also made a reference in his state- 
ment under S. 313 Criminal Procedure 
Code to an alleged Panchayat at which 
it was decided that Rupinder Singh 
should do to his sister whatever he had 
done to Pammi. The story about the 
Panchayat was suggested to the witnesses 
but was denied. To our minds also the 
story appears to be entirely ridiculous. 
But, it does give an indication of the way 
the minds of the accused were working, 
Apparently they thought of teaching a 
lesson to Rupinder Singh and the mem- 
bers of his family by behaving towards Ru- 
pinder Singh’s sister in the same manner 
as Rupinder Singh behaved towards 
Pammi. That was apparently the reason 
why when they went to the house of Chan- 
chal Singh, they demanded, in the frst 
instance that the girl should be brouzht 
out. It was unfortunate that Kuldip Singh 
intervened at that juncture. It was arzu- 
ed that the accused had no reason at all 
to cause any harm to Kuldip Singh. I: is 
true. The accused had no grouse against 
-= Kuldip Singh but it was his unfortunate 
intervention that brought about the cala- 
mitous result. Incensed as the accused al- 
ready were over the conduct of Rupinder 
Singh, Joginder Singh was apparently in 
no mood to brook any intervention. We 
are satisfied that the occurrence took place 
in the manner deposed by the prcse- 
cution witnesses and that it was Joginder 
Singh that inflicted the injury on the neck 
of Kuldip Singh resulting in his death. 
The medical evidence shows that the in- 
jury was sufficient in the ordinary course 
of nature to cause death. In fact accord- 
ing to the Doctor death must have ben 
instantaneous. We do not see how escape 
from conviction under Section 302, Indian 
Penal Code is possible. 


8 We will now deal with the deatk. of 
Rupinder Singh. After Kuldip Singh was 
attacked Rupinder SE ran from his 
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house towards the fields. He was follow- 
ed, apparently chased by Joginder Singh 
and Balwinder Singh. According. to P.W. 
1 Rupinder Singh jumped_into a well ‘in 
order to save himself’. Joginder Singh 
and Balwinder Singh were about 15 to 
20 feet from Rupinder Singh when he 
jumped into the well. It is not the case. 
of the prosecution nor is there any evi- 
dence to justify such a case, that the’ 
accused drove Rupinder Singh to jump 
into the well leaving him no option ex- 
cept to do so. From the evidence of 
P.W. 1 we are unable to get a clear pic- 
ture of this part of the incident. It is not 
the case of the prosecution that Rupinder 
Singh was beaten on the head and then 
thrown into the well. According to the: 
medical evidence he received an injury 
an the head which made him lose consci- 
cusness and thereafter he died of asphyxia 
due to drowning. Apparently when Rup- 
inder Singh jumped into the well - his 
head hit a hard substance with the result 
that he lost consciousness and thereafter 
ied of asphyxia. In the circumstances of 
the case we are unable to say that the 
Geath of Rupinder Singh was homicidal. 
Though we are conscious of the fact that 
what induced Rupinder Singh to jump 
into the well was the circumstance that 
Joginder Singh and Balwinder Singh 
were following him closely. If we were 
satisfied that Joginder Singh and Bal- 
winder Singh | drove him to jump into 
the well without the option of pursuing 
any other course, the result might have 
keen different. As the evidence stands 
we are unable to hold that the death of 
Rupinder Singh was caused by the doing 
of an act by Joginder Singh and Bal- 
winder Singh with the intention or know- 
ledge specified in Section 299, Indian 
Penal Code. Joginder Singh and Balwin- 
Ger Singh are; therefore, entitled to be 
acquitted of the charge of murdering 
Rupinder Singh. 


9. In the result Balwinder Singh is ac- 
quitted and is directed to be set at liberty 
if he is in jail. If he is on bail his bail 
bonds will be cancelled. The conviction 


of Joginder Singh under Section 302 read 


with Section 34, Indian Penal Code for 
causing the death of Rupinder Singh is 
set aside but his conviction under Sec- 
tion 302 for committing the murder of 
Kuldip Singh is confirmed. If Joginder 
Singh is on bail he is directed to sur- 
render, The appeal is partly allowed. 


_ Order accordingly. 
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Smt. Krishnabai Ganpatrao Deshmukh, 
Appellant v. Appasaheb Tuljaramrao 
Nimbalkar and others, Respondents. 


Hindu Law — Partition — Declara- 
tion of intention to separate — Bar of 
Section 92 Evidence Act — Applicability. 
(Evidence Act (1872), Section 92). F.A. 
23-10-1968 (Mys) 
Reversed. 

By a registered document, dated July 
25, 1902 executed by one Narayanarao, 
some desgat lands totalling about 120 
acres, were received by his brother 
Ramehandrarao, for separate living and 
maintenance of himself and his male 
lineal] descendants. The parties 
admittedly governed by Mitakshara 
School of Hindu Law. The _ translation 
trial 
judge, read as under: 

“You (Ramchandra Rao) are 
younger brother. We were living jointly 
till today. Recently you have desired to 
_take some property for ‘maintenance 
 (Nirwah Kurat) and live separate after 
division (Vibhaktarahave).. Since~ I 
have deemed it proper to give you some 
property for your maintenance as befits 
-our Samsthan I have given you the 
following properties for your Seege 


ance. “i 


Held that the frial Judge’s tege 


Don of the word “vibhakta rahave” as 


equivalent to “live separately after 


`. division,” was not literally wrong. The 


` facts that the deed was styled as 


~ 


. ed 


one 
for maintenance, it was executed by 
Narayanarao only, the lands under the 
deed were given to Ramchandrarao and 
his descendants in the male line for 
maintenance only and the total extent 
of ‘Desgat’? lands, being over 8000 ac- 
res, Ramchandrarao should have claim- 


half of the entire ‘Desgat’ 
area and not remained content- 
ed with about ‘90’ acres. given to 


him under the deed did not detract 
from the conclusion that there was a 
division of joint family status as a re- 


. sult of an intimation to Narayanarao by 
' Ramchandrarao, of his intention to sep- 


Sp A. No. 25 of 1963, D/- 
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were ` 


my 


.of execution 


ALR. 
arate followed by allotment to Ram- 


-~ ¢chandrarao in furtherance of that divi- 
‘sion, the lands mentioned in the 


deed, 
Section 92 of the Evidence Act prohi- 
bits only the varying of terms of the 
documents, not the memoranda or re- 
citals of facts, bereft of dispositive 
terms, particularly when the correctness 
of the whole or any part of the recital 
is in question. It was settled law that 
a clear intimation by a coparcener to 


the other coparcener~of hisintention to - 


sever the joint status need not be in 
writing. For these two-fold reasons, the 
bar in Section 92 Evidence Act against 
the admissibility of extrinsic evidence 
for the purpose of showing that the in- 
sertion of the words “for your main= 
tenance” in the recital was wrong, un- 
real, unmeaning and the coinage of the 
executant’s own brain was not attract- 
ed. The preliminary recital in the deed 
(as translated by the trial court), with 
due emphasison the word ‘recently’ and 
‘Vibhakta rahave’, 
surrounding circumstances and natural 
probabilities of the case, definitely rais- 
ed the inference that sometime in the 
recent past, prior to the date of the 
deed Ramchandrarao had clearly and 
persistently intimated to his coparcener, 
Narayanrao, his intention to sever the 
foint family status and to hold and en- 
joy his share of the joint * family pro~ 


perty in severalty. The immediate and. 


inexorable consequence of this intima- 


tion was disruption or division of the.. 
joint status, which, in the eye of Hindu ` 


law, amounted to ‘partition’. From that 


date onwards, which preceded the date ` 
of the deed, Narayanrao and Ram- 


chandrarao ceased to be coparceners and 
held the former coparcenery property 
as tenants-in-common. Thus, at the time 
of the deed, the joint 


family status did mot exist; it had al- 


ready been put an end to by Ram- | 


chandrarao’s intimation to Narayanrao 
of his intention to divide,and separate, 
Once it was found that the division of 
the joint status preceded the execution 
of the deed then the disposition made 
thereunder could only be a step to- 


wards the implementation of that divi- 


sion and in recognition of Ramchandra- 
rao’s right to have his share, wholly or 
partly‘ demarcated amd specified for 
separate enjoyment as an absolute and 
exclusive owner thereof. While giving 
the land measuring 118 or 120 acres to 
Ramchandrarao in recognition of the 


latter’s right in the Desgat Narayanrao 


coupled with the 


~ 
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had no power to impose the futile ccn- 
dition that the land was being given to. 
Ramchandra and his male lineal descen- 
dants for maintenance. The expressicns 
“Potgi” (maintenance) or “Nirwahhkrut” 
in the deed could not be construed as 
conferring an estate with restricted 
rights of ‘ownership’ limited to the liże- 
time of Ramchandrarao and his lineal 
male descendants. F, A. No. 25 of 1963 
D/- 23-10-1968 (ies) Reversed. 


(Paras 20, 22, 23, 26, 28, 33, 34). 
Cases Referred : Chronological Paras 
AIR 1968 SC 1018 | 29 
(1966) C. A. No. 75 of 1964, D/- 16-3- 

1966 (SC), Chandi Prasad Singh v. 
Piari Bibi 27 


(1962) 3 SCR 440: AIR 1962 SC 27 


12, 27, 29. 


1951 SCR 332 : AIR 1951 SC 214 :195T 
All LJ (SC) 74 31 
(1920) 47 Ind App 6 : AIR 1920 PC 34 
: 18 All LJ 367 31 
(1916) 43 Ind App 151: ATR 1916 PC 


104 : 14 All LJ 822 i6 
(1866) 11 Moo Ind App 76 (PC) 16 
Mr. B. D. Bai Sr. Advocate (Mrs. 
S. Bhandare and A. N. Karkhanis aad 


Miss M. Pedival, Advocates, with hine), 
for Appellant; Mr. V. S, Desai Sr, Aid- 
vocate (Mr. N. Nettar Advocate wizh 
him), for Respondents, l 


' SARKARIA, J.:— This appeal by the 
defendant, on certificate, is directed 
against a judgment, dated October 33, 
1968, whereby in First Appeal, the High 
Court of Mysore set aside the judgment 
and decree passed by the Joint Civil 
Judge, Senior Division, Belgaum. 
(Contd, on col, 2) 
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2. The pedigree of the family given 
below will be helpful in understanding 
the facts leading to this appeal: — 

(See Pedigree table below) 

3. By a registered document, dated 
July 25, 1902 (Ex. 39), executed by 
Narayanarao, six Desgat lands situated 


in villages Nanandi, Umarani and 
Nandikurli, totalling about 120 acres, 
were received by Ramchandrarao, for 


separate living and maintenance of 
himself and hismale lineal descendants, 
Out of the lands covered by the said 
deed, three lands comprised in Survey 
Nos. 114 (26 acres 30 gunthas), 115 (9 
acres 38 gunthas) and 116 (26. acres 34 
gunthas), totalling about 63 acres and 
22 gunthas, situate in the area of 
village Umararni, Taluka Chikodi, are 
the subject-matter of the suit, out of 
which this appeal has arisen, 


4, The respondents herein, who are 
the grandsons and great grandsons of 
Narayanarao, on July 24, 1960, institut- 
ed Suit No. 26/60 in the Court of Civil 
Judge, Belgaum against Smt. Krishna- 
bai, appellant, for possession of the said 
lands and for recovery of past and 
future mesne profits, with these allega- 
tions: (i) that the suit lands were Des- 
gat Watan lands and were part of the 
Desgat Watan estate of Nanandi; (ï) 
that by virtue of an. ancient and im- 
memorial family and territorial custom, ` 
the Desgat estate of Nanandi was im- 
partible and descended from generation 
to generation to the seniormost mem- 
ber. by the rule of primogeniture while 
the junior members of the family were 
only given some lands for. their main- 
tenance by the holder of the” Desgat 


- RAVALOJIRAO 
(died before 1900) 


| 


Narayanarao 
(died in 1924) 
| 


Taljaramrao 
(died e 1944) 
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Ramchandrarao 
(died on SE 


Krishnabai 
(Defendant.appellant) 
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l 
Nanasaheb (pi, 2) 
Sou. aer aaa (PI, 3) 
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for the time being; (iii) that till his 
death, the appellant’s father continued 


to be an undivided member of the. 


Joint family consisting of himself and 
the plaintiffs; and (iv) that on July 31, 
1856, a partition by metes and bounds 
has taken place between the plaintiffs 
inter se under a partition deed, - 


5. The suit was resisted by the 
defendant-appellant. She denied the al- 
leged ancient, family and territorial 
custom of primogeniture. She denied 
that the property formed part -of the 
Desgat Watan estate of Nanandi. She 
further denied that her father, Rama- 
chandrarao, came into possession of the 
suit land for his maintenance. She fur- 
ther pleaded that Ramchandrarao and 
his brother Narayanarao had separated 
during their lifetime and the suit lands 
and some other lands were given to 
Ramchandrarao in the partition between 
. the two brothers towards a part of his 


share, and it was agreed that the share - 


of Ramchandrarao in oher family pro- 
perties would be separated and settled 
at some future convenient time. She 
further stated that since 1902, Rama- 
chandrarao was in separate possession 
and enjoyment of the suit lands till his 
death ‘on January 20, 1955. and that at 
the time of hisdeath he wasnot an un- 
divided member of the joint family of 
himself and the plaintiffs. She further 
pleaded that on her father’s death she 
succeeded to the suit. lands, which were 
his separated property. She further re- 
lied on the Bombay Pargana and Kul- 
karni Watans (Abolition) Act, 1950 
(Bombay Act No. 60 of 1950), (for short, 
called the Act), and the regrant of 
the land made in favour of her father 
under that Act. i 


6. The learned trial judge by his 
Judgment, dated September 29, 1962, 
dismissed the respondents’ suit with 
these findings: 

(a) that the alleged custom of im- 
partibility and devolution of property 
by the rule of primogeniture bad not 
been proved; . 

(b) that there was a severance of the 
joint family consisting of the two 
brothers, in 1902, when they had agreed 
to separate, that since then for about 
53 years. till his death in 1955, Rama- 
'chandrarao was living separately and 
enjoying the suit land as his separate 
property; l 

(c) that the suitlands were originally 
Watan lands, but they were not so at 


_ features in support of the 


` Se 


, -ALR 
the date of the suit. because the Bom- 


bay Act 60 of 1950, which came into 
force on May 1, 1951, had abolished 
Watans and thereafter the suit lands 


were, on the application of its ` holder, 
Ramachandrarao, regranted in his 
favour; that the plaintiffs were aware 
Of Ramachandrarao’s application for the ` 
regrant and they had tacitly assented 
fo the regrant in his favour, 


7. Aggrieved, the plaintiffs preferred. 
an appeal in the High Court of Mysore, 


' The High Court affirmed the finding of 


the trial Court, that the- custom plead- 
ed by the plaintifis with regard to the 
impartibility of the property had not 
been established. It observed ‘that ‘the 
onus of proving partition is on the. de- 
fendant.” but “the only evidence in 


- support of her case that Ramachandra- 


rao was divided, is Exhibit No. 39.” The 
High Court construed the deed (Ex. 39) 
with the aid of its translations into 
English, one made by the trial judge 
and the other by the High Court 
Translator. It then took note of these 
‘theory of 
partition’. SÉ 
“{a) Permanence of the arrangement, 
The deed provides that Ramchandrarao 
and his descendants in the male line 
shall enjoy the property from genera- 
tion to generation without interference 
from the grantor. , 
(b) Cesser of commensality. The deed 
says -that Ramchandrarao desired to live - 
separately and therefore the lands were 


granted to him .The evidence is that 
Ramchandrarao lived separate from 
1902. There is no evidence to the con< 
trary.” 


8. It then listed these features to 
negative the ‘theory of partition:’ 

"(a) The nomenclature of the deed, 
It is styled as a deed of maintenance. 

(b) It was executed by one of the 
parties only. If. it was intended to be a 
partition deed it would have been ex- 
ecuted by both the parties each relin- 
quishing his rights in the properties not 
allotted to him. ` 

(c) The deed says that the lands were 
given to the grantee and his descen- 
dants in the male line for maintenance ` 
only and they should enjoy the lands 
continuously. 

(d) The total extent of the Desgat 
lands was over eight thousand acres; if 
partition was intended, Ramachandra- 
rao who was entitled to a one-half 
share would not have been contented 
with 90 acres valued at Rs, 3,400/-.” 
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After cataloguing these pros and cons, 
the High Court concluded: 


“In our judgment, Exhibit 39 


which it was executed, does not esta- 
blish the defendant’s case that Rama- 
chandrarao was divided from Narayar.a- 
rao in 1902 and that the suit lands, 
among others, were allotted to Rama- 
chandrarao’s share. We are of the view 
that on the erroneous but honest beltef 
that the Desgat was an impartible es- 
tate, Narayanarao granted the lands to 
Ramchandrarao and his descendants in 
the male line in lieu oftheir maintenance. 
When Ramachandrarac died without 
mele issue, the interest granted ceas2d 
or the tenure came to an end. The 
plaintiffs who are the surviving mem- 
bers of the family are entitled to re- 
sume the lands.’’- 


9. Although no such pleawas tak2n 
by the plaintiffs in the plaint, the Hizh 
Court held that in view of Section 20 
of the Indian Trusts Act, the regrant 
made, after the abolition of Watars, 
under the Act in favour of Rama- 
chandrarao must enure for the benefit 
of the family of the Watandars includ- 
ing the plaintiffs, bécause Ramachandra- 
rac, at the time of his death was holi- 
ing the suit land as an undivided mem- 
ber of the joint family, for his own 
benefit and that of the other members 
of the undivided family. 


10: Since there was no evidence as 
to the occupancy price paid by Rama- 
chandrarao to obtain the regrant, the 
High Court, after allowing the appeal 
and setting aside the decree of the Trial 
‘Court, remanded the matter fo the 
court below, with a direction that it 
should ascertain the amount ` of occu- 
pancy price paid by Ramchandraraa, 
and then pass a decree for possessicn 
in favour of the plaintiffs subject to the 
repayment of the said amount. 


11. Hence this appeal by the defen- 
dart on the basis of a certificate granz- 
ed by the High Court under Arti- 
cle 133 (1) (a) and (c) SS the Constitu- 
tion. 

12. Shri B. A. Bal, learned See 
for the appellant, has, in (he course af 
his arguments, sought to make out two 
main points: 

1. (a) Sometime prior to the exect- 
tior: of the deed. (Ex. 39) dated Tute 
25, 1902, there was a severance of the 
joint Hindu family as a result of an 
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con- 
sidered along with the circumstances in- 


` Prs. 8-13] S.C. 1883 


intimation by Ramchandrarao of his 
intention to separate and Narayanarao’s 
acceptance of the same. Such. severance 
can be clearly inferred from: . 


(i) the recitals in the deed (Ex. 39), 
the permanent allocation of the suit 
land along with some other land to 
Ramchandrarao and his ‘descendants, 
and (ii) the subsequent conduct of the 
members of the erstwhile joint family. 


(b} Since the deed (Ex. 39), (it is 
argued), is more than, 75 years old and 
Narayanarao, -Ramchandrarao and others 
who might have given evidence with 
regard to the circumstances resulting in 
this transaction are all dead and gone, 
the recitals in the deed coupled with 
the subsequent conduct of the parties, 
and supplemented by reasonable infer- 
ences, were more than sufficient to dis- 
charge the initial onus, if any, on the 
defendant to show severance of the 
joint family since 1902 or thereabout 
and the same continued fill Rama- 


chandrarao’s death in 1955. (Reference 
in this connection has been made to 
Bhagwan Dayal v. Mst. Reoti Devi 


(1962) 3 SCR 440). 


(oi Since at the time of his death in 
1955, Ramchandrarao was not a mem- 
ber of an undivided Hindu family and 
the suit land was his- separate property, 
his daughter, the defendant would, even 
according fo traditional Hindu Law, 
inherit his estate to the exclusion of 
the plaintiff-collaterals, 


(2) Section 4 of the Bombay Act 60 of 
1950 abolished Watans with effect from 
May 1, 1951. Section 5 of the same Act 
abrogated the rule of primogeniture and 


also every law or custom by virtue of 


which females were postponed to males 


in the matter of succession. After the 
abolition of the Watans Ramchandra- ` 
rao alone, to the knowledge of the 


plaintiff-respondents, obtained a regrant 
of the suit land from the Government 
in his favour. Similarly, the plaintiffs 
applied for regrant of the other ex- 
watan lands measuring about 8000 acres 
to the exclusion of Ramchandrarao. 
The regrant of the suit land in favour 
of Ramchandrarao created new rights ex- 
clusively in his favour. Since on May 1, 
1951 he was holding the suit land sepa- 
rately. as a divided member of the 
family, the regrant did not enure ` for 
the benefit of the plaintiffs. 


13. As against this, Shri V. B. Desai 
submits that since it was the admitted 
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case of the parties that sometime be 
fore the execution of the deed (Ex. 39) 
dated July 25, 1902, Narayanarao and 
Ramchandrarao constituted a joint Hindu 
family governed by Mitakshara: and the 
presumption of jointness in case of 
brothers is stronger, the burden was on 
the defendant to prove be cogent and 
convincing evidence that the joint 
family had disrupted and Ramchandra- 
rao had separated in 1902 and the suif 
land was his separate property which 
fell to his share in partition. It is main- 
tained that the recitals in the deed, 
Ex. 39, do not furnish any evidence 
that Ramchandrarao had communicated 
an unambiguous and clear intention to 
separate from his brother in estate and 
thenceforth hold it in defined shares, 
It is urged that the transaction evidenc- 
ed by the deed should be construed by 


the Court, not according to its own 
sense of right and wrong, but 
according to the notions and beliefs 


prevailing among orthodox Hindus in 
1902, of a strata of society to which 
Narayanarao and -Ramchandrarao be- 
longed. In 1902, proceeds the argument, 
to cause disruption of a joint Hindu 
family of Watandars was considered to 
be a sin. According to Shri Desai, if 
the document, Ex. 39, is considered from 
that viewpoint it would appear _ that 
the arrangement devised. thereby was 
consistent with the continuance ` and 


preservation of the jointness of the 
family and its estate, rather than . its 
division and disruption. It is pointed 


out that the area of Watan Land held 
by the joint Hindu family in 1902 was 
about eight thousand acres, and if the 
intention of the brothers was to sever 
the joint family status, there was no 
difficulty in declaring that thenceforth 
the two brothers would hold the entire 
estate in equal, defined shares. It is em~ 
phasised, though Ramachandrarao, died 
in 1955, he never asked for partition 
and possession of his one-half share in 
the remaining seven or eight thousand 
acres held by Narayanarao and his 
descendants, but remained contented 
with a mere 118 or 120 acres given to 
him for. maintenance under Ex. 39 in 
_ 1902. It is further submitted that the 
. Court cannot construe the deed Ex. 39, 
as a deed of partition, but only as a 
deed of maintenance, as it expressly 
-purports to be, because in view of Sec- 
tion 92 of the Evidence Act no extrinsic 
evidence. is: admissible to contradict or 


vary its terms, 


14. In support of his arguments, 
Shri Desai has referred to Paragraph ` 
448 of Mayne’s Hindu Law (1953 Edn.) 


15. Learned counsel’ further sub=- 
mits that in view of the paucity of 
evidence produced. by the defendant- 


' appellant to show division of the joint 


family, the High Court was right in 
holding that Ramachandrarao died as 
an. undivided member of the joint 
Hindu family consisting of himself and 
the plaintiff. It is submitted, in that 
view of the matter, the ‘second point 
urged by Shri Bal does not survive for 
decision. Nevertheless Shri Desai took 
us through the relevant -provisions of 
the Bombay Act LX of 1950 and‘ the 
Watan Act of 1874 to show that there 
is nothing in those provisions which 
militates against the finding of the High 
Court to the effect, that if Ramchandra- 
rao died as an undivided member of the 
joint family, the regrant would enure 
for the benefit of all the members of 
the family. 

16. We will take Point No. 1I can- 
vassed by Shri Bal. The primary ques- 
tion that falls to be considered is, whe- 


- ther in 1902 or shortly prior fo it, 


there was a partition between the two 
brothers —- Narayanarao and Ram- 
chandrarao — in a manner known to 
law. In this connection, it is necessary, 
at the outset, to notice (e fundamen~ 
tal principles of Hindu Law bearing on 
the point. The parties are, admittedly 
governed by Mitakshra School of Hindu 
Law. In an undivided Hindu family of . 
Mitakshra concept, no member can say 
that he is the owner of one-half, one- 
third or one-fourth share in the family 
property, there being unity of owner- 
ship and commensality of enjoyment 
while the family remains undivided, 
Such unity and commensality are the 


essential attributes of the concept 
of joint family status. Cesser of 
this unity and  commensality means 
cesser or severance of the joint- 
family status, or, which under Hindu- 


Law, is ‘partition’; irrespective of whe- 
ther it is accompanied or followed by a 
division of the properties by metes and 
bounds. Disruption of joint status, it- 
self, as Lord Westbury put it in Ap- 
povier v. Rama Subba Aiyan, (1866) 1T 
Moo Ind App 76 (PC), in effect, “covers 
both a division of right and division of 
property.” Reiterating the same position 
in Girja Bai v. Sadashiv (1916) 43 Ind 
App 151 (PC) the Judicial Committee 
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explained that division of the joint 
status, or partition implies 

“separation in interest and in right, 
although not immediately followed by a 
de facto actual division of the subject 
matter. This may at any time, be claim- 
ed by virtue of the separate right,” 

17. The division of the joint status 
may be brought about by any adult 
member of the joint family by intimat- 
ing, indicating or representing to the 
other members in clear and unambigi= 
ous terms, his intention to separate and 
enjoy his share in the family property, 
in severality. Such intimation, indication 
or representation may take diverse 


forms. Sometimes it is evidenced by an- 


explicit declaration (written or oral); 
sometimes, it is manifested by conduct 
of the members of the family in deal- 
ing separately with the former family 
properties, Service of notice or institu- 
tion of a suit by one member/coparc2- 
ner against the other members/copar- 
ceners for partition and separate posses- 
sion may be sufficient to cause disruv- 
tion of the joint status, 

18. We will now deal with the first 
proposition propounded by Shri Bal, in 
the light of these principles. The pri- 
mary question that arises for considera- 
tion is, whether Ramchandrarao bad 
brought about a division of the joint 
family status or partition by intimating 
tohis brothers in clear terms, sometime 
in 1902 or shortly prior thereto. his m- 
tention to separate. and enjoy his share 
in severality. Answer to this question de- 
pends on inferences which may, reason- 
ably be drawn from the contents of the 
deed (Ex. 39) and the subsequent con- 
duct of the parties, . 

19. The original deed, Ex. 39 is in 
Marathi. It was rendered into English 
by the trial judge himself. who conce- 


dedly had adequate knowledge of 
Marathi. According to him, the deed 
(Ex. 39) speaks of a division of the 


foint family status and separation of 
interests. For this construction, the trial 
fudge drew much on the word “Vibha~ 
ktarahave” which, according to him, 
connotes division of status. The leam- 
ed Judges of the High Court, however, 
did not accept this interpretation. They 
preferred to rely on the English trars- 
lation of this deed made by the High 
Court Translator. Since there is some 
variation between the two translations, 
it will be worthwhile to extract the 
same here for facility of comparison and 
reference, 


Krishnabai v, A, T, Nimbalkar 


(Sarkaria J.) [Prs, 16-21] S.C. 1885 


20. The translation effected by the 
trial judge, reads as under: 

"You (Ramchandra Rao) are my 
younger brother, We were living jointly! . 
till today. Recently you have desired to 


take some property for maintenance 
(Nirwah Kurat) and live separate after 
division (Vibhaktarahave), 

Since I have deemed it proper fo give 
you some property for your mainten- 
ance as befits our Samsthan, I have 
given You the following properties for 
your maintenance, (Then follows 
the description of the properties). 
All these lands have been given 
to you along with the appurten- 
ances for meeting the livelihood of you 
and your family members. Hence, you 
and your successors i.e., your natural 
born male descendants should enjoy the 
properties from generation to genera- 
tion and ` live happily. The Sams- 
than will not ‘interfere with the 
lands any longer. Only you and your 
natural male descendants should enjoy 
the property. You shall also pay the 


Joodi to the Government hereafter.” 
(The disputed words have now been 
underlined), 


21. The translation made by the 
High Court Translator reads as below: 


“You are my younger brother and 
you have been residing with me only . 
in jointness up-till now. As you have 
been recently thinking of residing sepa- 
rately yourself by receiving some pro- 
perties for your maintenance, I found 
it proper to give you some property for 
your maintenance as befits our Sams- 
than and have given you for your 
maintenance the ‘Desgat’ lands of our 
khata situate in the below mentioned 
villages in Taluka Chikodi Sub-District, 
Belgaum District. Particulars thereof 
are as under: Landes situate at village 
Nanandi. (1) Bagayat Land of No. bear- 
ing Survey No. 189 measuring 14 acres 
23 guntas assessed at Rs. 20-0-0. The 
land together with a well valued at 
Rs, 1000/-. (2) Theland measuring 8 acres 
30 guntas assessed at Rs. 41-8-0 out of 
Survey No. 187 is bounded on the east 
by a land in our possession out of the 
same No. on the west by the village 
limits, on the south by the land No. 196 
and on the north by the land bearing 
Survey No. 198. Ion the land enclosed 
within the aforesaid boundary there is 
a well. This well has two “Varavantas” 
i.e. one on the Eastern side and ano- 
ther on the Southern side, It has 10 


expenses 
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‘motes’. Out of the ‘motes’ of that well 
we are to get water with 3 ‘motes’ and 
you are to get water with 2 ‘motes’. Re- 


_pairs to the said well also are to be 


carried in that portion only and she 
required to remove the mud 


`. etc., are also to be borne in the same 


EI 


proportion itself. ` DE 
Value Rs. 10001. Lands situate at the 
Village Umarani, 


Rs, Acres Assess- 

No. ment 
3. 99 26-30 14~}-) | The said 3 lands 
are entire No. and 
4, 106 9-88 9-3-0 | are valued at 
Rs, 1000/7- together 
5. 101 96-34 17-3-9 | with the appur- 


tenant thereof. 


~ Land situate at Majare Kempatte in the 
Village Nandikurlf, 


6. 120 24-18 9-0-9 

This land of..entire No. together .with 
the appurtenances thereof is valued. 
at Rs. 400/-. : 


“The lands as mentioned above are 
given to you for your maintenance and 
the maintenance of your descendants. 
Hence, you and your descendants, i.e., 
natural male descendants should en- 
joy the said lands continuously and live 
happily. In respect of the said lands 
given. to you will not be put to 
any trouble from the state (Sansthan) 
in any manner but, the said lands are 


. to be continued with you and your 


natural male descendants. You should 
go on paying the joodi payable by you 
to the Government in respect of the 
said lands in our possession are given 
to your possession today. To the above 
effect the deed of maintenance is duly 
executed.” 


22. A comparative study of the 


_ above extracts would show that except 


for the English rendering of the word 
“Vibhaktarahave” by the learned _ trial 
judge, there is no substantial difference 
between the two translations. The 
Marathi word “Vibhaktarahave” accord- 
ing to my learned Brother on this 
Bench, who has working knowledge of 
Marathi, is a compound of two words, 
namely, “Vibhakta” and “Rahave”. 
“Vibhakta”’ appears to have its root in 
the Sanskrit word “Vibhaga’”. “In the 
Mitakshra, Vijnanesvara defines the 
word “Vibhaga” which is usually rend- 
ered into English by the word “parti- 
tion” as the adjustment of diverse 
rights regarding the whole, by distribut~ 
ing them in particular portions of the 


` aggregate,” (See Para 448 of Mayne’s 


` made by the trial judge is 


ALR 
Hindu Law, 11th Edition). ‘“Rahave”}.: 
means “living”. In view of this etymo=| - 
logical analysis, it cannot be said that]: 


the learned trial judge’s interpretation 
of the word “Vibhaktarahave” as 


equi-| ` 
valent to “live separately after divi- 
sion,” was literally wrong. Even 


the learned Judges of the High Court, 
(who did not claim to know Marathi), - 
have not held in categoric terms that 
this translation of ‘“Vibhaktarahave” . 
prammati- 
cally wrong. What the learned Judges 
appear to.say is that the context in 
which the word “Vibhaktarahave” has 
been used, gives it a meaning different 
from its grammatical sense, so that it 
cannot be understood as signifying an 
intention to divide, but connotes only 


_a desire to live separately. The learn- 


ed Judges have sorted out four features 
from the context of the deed, Ex. 39, 


which, according to them, militate 
against the literal interpretation of the 
word ‘“Vibhaktarahave” and negative 


the theory of division of status. Those 
features —it will bear repetition — are: 
(i) The deed is styled as one for main- 
tenance. (ii) It was executed by 
Narayanarao only. (iii) The lands under 
the deed were given to’ Ramchandrarao 
and his descendants in the male line 
for maintenance ‘only. (iv) The total ex- 
tent of ‘Desgat’ lands was over 8000 
acres. - Ramchandrarado should have 
claimed half of the entire 'Desgat’ area 
and not remained contented with abouf| ` 
‘90’ acres given to him under the deed] . 
(Ex. 39). 


23. In our opinion, none of these 


features, if ` appreciated in the right 
perspective, detracts from the conclu- 
sion that there was a division of joint 


family status as a result of an intima- 
tion ‘to Narayanarao by Ramchandrarao 
of his intention to separate, followed| - 
by allotment to Ramchandrarao in fur- 
therance of that division, the lands 
mentioned in Ex. 39. The four features 
listed above rested on erroneous as-;' 
sumptions. Even according fo the High| 
Court, both the brothers were, at the 
time of execution of the document 
Ex. 39, labouring under an erroneous 
belief that the ‘Desgat’ lands were im- 
partible and held by the eldest mem- 
ber of the family in the male line, 
while the junior members were entitled 
only to maintenance. The High Cour? 
has expressly upheld the finding of the 
trial Court that nocustom was establish- 
ed, according to which, the ‘Desgaf* 


` x 


a~ 
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lands. of the family were impartible and 
vested only in the eldest male member 
. of the family to the exclusion of the 
junior members. The High Court has 
further not disagreed with the trial 
court’s finding, that no custom of primo~ 


geniture in this family has been esta- 
blished. 
24. -Once it is held that this two- 


fold assumption or belief about the im- 
. partibility of the estate and its devolu- 
-tion in the male line by rule of primo- 
 geniture was fallacious, the said four 
features stemming therefrom, lose their 
significance. These features which pur- 
port to give the transaction (Ex. 39) the 
. colour of a mere maintenance arrange- 
ment as distinguished from an absolute 
transfer or allotment, have to be 
credited with no more 
than phantoms conjured out of phan- 
tasy, probably by the sole executant 
of the deed with a self-serving motive, 


In any case, they are words of vain. 


show or form lacking reality. We have 
therefore, to peel aside this jejune and 
illusory cover, to reach at -the kernel 
and concentrate on the crucial features 
of the document Ex. 39. 


25. We are unable to accept Shri 
Desai’s argument that the “process ad- 
opted by us would involve contravention 
of Section 92 of the Evidence Act. 


26. Firstly, in this process, which is 
essentially one of construction of the 
‘deed, Ex. 39, no question of contradict- 
ing, varying, adding to or subtracting 
any term of the disposition is involved. 
The deed, Ex. 39, falls into two distinct 
parts: The first of them comprises the 
preamble or the preliminary recital of 
a past fact. This part does not contain 
any term of disposition of property. 
Such terms are confined only to the 
second part. Section 92 prohibits only 
the varying of terms of the documents, 
not the memoranda or recitals of facts, 
bereft of dispositive terms, particularly 
when the correctness of the whole or 
any part of the recital is in question. 
We are primarily concerned with this 
preliminary recital which does not Zoll 
under the dispositive or operative por- 
tion cf the document. The question is, 
whether or not this recital of a past 


oral intimation by Ramchandrarao to 


Narayamarao had caused severance of 
joint family status. It is, settled law 
that a clear intimation by a coparcener 
to the other coparcener of his intention 
to sever the joint status need not be 
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in writing. For these two-fold reasons, 
the bar in Section 92, against the ad- 


“missibility of extrinsic evidence for the 


purpose of showing that the imsertion 
of the words “for your maintenance” in 
the recital is wrong, oumreal, un- 
meaning and the coinage of the ex- 
ecutant’s own brain, is. not attracted. 


. 27. Secondly, there is ample autho- 
rity for the proposition that when there 
is a dispute in regard to the true 
character of a writing, evidence dehors 
the document can be led to show that 


De writing was not the real nature of 


the transaction, but was only an ilu- 
sory, fictitious and colourable device 
which cloaked something else, and that- 
the apparent state of affairs was not the 
real state of affairs. (See Chandi Pra- 
sad Singh v. Piari Bibi, C. A. No 75 of 


1964, decided on 16-3-1966 (SC). and 
Bhagwan Dayal v.. Mst, Reoti Devi 
(Supra)). 

28. This preliminary recital in the] 


deed Ex. 39, (astranslated by the learn- 
ed trial Judge), with due emphasis on the 
word ‘recently’ and ‘Vibhakaterahave’, 
coupled with the surrounding cir- 
cumstances and natural probibilities’ of 
the case, definitely raises the inference) 
that sometime in the recent past, prior 
to the date of the deed, Ex. 39, Ram- 
charidrarao had clearly and persistently 
intimated to his coparcener, Narayana-| 
rao, his intention to sever the joint 
family status and to hold and enjoy his 
share of the joint family property in 
severalty. Theimmediate and inexorable 
consequence of this intimation was dis- 
ruption or division of the joint status, 
which, in the eye of Hindu Law, am- 
ounted to ‘partition’. From that date on- 
wards, which preceded the date of the 
deed, Ex. 39, Narayanrao and Ram- 
chandrarao ceased to be coparceners 
and held the former coparcenary pro- 
perty as tenants-in-common. Thus, at 
the time of execution of the deed 
Ex. 39, the joint family status did not 
exist; it had already been put an end 
to by Ramchandrarao’s intimation toj 
Narayanrao, of his intention to divide 
and separate. 


29. If that be the true painon, it 
was not open even to Ramchandrarao, 
much less to Narayanarao, to nullify 
the effect of the communication of the 
former’s intention which had resulted 
in severance of the joint status, ` be re- 
voking or withdrawing that communica- 
tion. Ramchandrarao could not get back 
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to the old position by mere revocation 
of the intention. A coparcenary is pure- 
ly a creature of Hindu Law; it cannof 
be created, or recreated after disrup~ 
tion; by the act of parties, save in- so far 
‘that by adoption a stranger may be in- 
troduced as a member thereof, or in 
the case of reunion. (See paragraphs 214 
and 325 of Mulla’s Hindu Law and this 
court’s decision in Puttorangamma V. 


Ranganna, AIR 1968 SC 1018; Bhagwan 


Dayal v. Mst. Reoti Devi (supra).) There 
is no evidence that after the severance 
of the joint family status, there was a 
reunion. 

30. As before the High Court, here 
also, an argument was raised that the 
preliminary recital in the deed, Ex: 39, 
being qualified, furnishes little or no 
evidence for afinding that Ramchandra- 
rao had declared and intimated in clear 


and unambiguous terms his intention to. 


sever the joint family status. 

- 31.: We are wmable to accept this 
argument. It has to be bome in mind 
that this document has been let in evi- 
dence more than 70 years after its ex- 
ecution. Narayanarao and Ramchandra- 
rao and all - others who might have 
given evidence with regard to the cir- 
cumstances of this recital in particular, 
and the deed in general, are long dead 
and gone. There is no dearth of autho- 
rity for the proposition that in 
such a situation, it is permissible to 
draw reasonable inferences to fill the 
gaps or details obliterated by time. 
- (See Chintamani Bhatka Venkata Reddi 
v. Rani of Wadhawan (1920) 47 Ind App 
Gopal 
Jien v. Pratapmal Bagaria, 1951 SCR 
~ 832.) 

32. The preliminary recital in the 
deed, therefore, assumes importance. 
Read in the light of the surrounding 
circumstances and in the perspective 
that the ‘Desgat’ land was partible, co- 
parcenary property of the two brothers, 
each of whom had an equal interest 
therein and an equal right to get his 


share divided and thereafter enjoy it in 


severalty, this recital establishes witha 
preponderance of probability, that some- 
time before the execution of the deed 
Ex. 39, Ramchandrarao had, communicat- 
ed-to his brother, in clear, unmistakable 
terms his intention not only to separate 
` in residence and user and put an end to 
commensality, but also to sever the 
unity of ownership and enjoy his share 
in severalty. The result was division of 
the joint status. 


wë 
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33. Once it is found that the divi- 
sion of the joint status preceded the ex- 
ecution of the deed Ex. 39, then the 
disposition made thereunder could only 
be a step towards the implementation 
of that division and in recognition of 
Ramchandrarao’s right to have his share, 
wholly or partly demarcated and speci-}. 
fied for separate enjoyment as an abso- 
lute and exclusive owner thereof. While 
giving the land measuring 118 or 120 
acres to Ramechandrarao in 


Narayanarao had no power to impose, 
the futile condition that the land was 
being given to Ramchandrarao and his 
male lineal descendants for maintenance. 
As already discussed, this insertion by 
the executant from an ulterior self- 
serving motive, was devoid of sub- 
stance; it could not be attached any 
greater importance and reality than the 
phantasmic assumption, from which ` it 
was conjured up; a fortiori, when in 
the deed Ex. 39, there is no stipulation 
that in the event of Ramchandrarao’s 
male line becoming extinct, the land 
would revert to the ‘Desgat’, and 
Narayanarao or his descendants would 
have a right of re-entry, 


34. We are in agreement with the 
trial court that the expressions “Potgi” 
(maintenance) or “Nirwahkrit” in the 
deed cannot be construed as conferring 
an estate with restricted rights of 
‘ownership’, limited to the lifetime of 
Ramchandrarao and his lineal male des- 
cendants. The deed evidences a perma- 
nent transfer or allotment of about 118 
or 120 acres of land to Ramchandrarao 
to be enjoyed from generation to 
generation to the entire exclusion of 
Narayanarao and his descendants. In 
terms, Narayanarao did not reserve any 
right of reversion in fdvour of himself 
and his branch in any circumstances. 
Irrigation. rights also with regard to the 
land transferred or allotted under this 
deed, were divided. It was further pro- 
vided that from the date of the deed, 
payment of Joodi to the Government in 
respéct of this land, shall also be the 
exclusive liability of Ramchandrarao and 
his descendants, 


$5. The inference that this land, 
measuring about 118 acres was given to 
Ramechandrarao in partial implementa- 
tion of division of joint family status or 
partition, receives further 


D 


recognition |. "` 
` of the latter’s equal right in this court 


confirmation: ` 
from the following circumstances: 
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(a) From the date of the deed Ex. 39 
till Ramchandrarao’s death in 1955, for 
a period of about 53 years, the lands 
disposed of by the deed, throughout 
remained in the full, exclusive and un- 
interrupted enjoyment of Ramchandra- 
rao. The rélevant entries in the revenue 
records during this period, also, stand 
exclusively in his name aS owner-in- 
possession thereof. (b) After the aboli- 


tion of Watans in 1951, Ramchandrarao ' 


alone applied for regrant of this land in 
his - favour, under the Watan Ab- 


olition Act. The plaintiffs were, 
at all material times, admittedly 
aware that Ramchandrarao had ap- 
plied for the regrant of this land ex- 
clusively in his favour, but they never 
objected and tacitly assented to the 
same. On the other hand, the plaintiffs 
applied and obtained regrant of the 


‘Desgat’ lands (other than those which ` 


were the subject of the deed Ex: 39) in 
their favour to the exclusion of Ram- 
chandrarao, 


36. In the light of the above discus- 
sion, we are of opinion (i) that there 
was partition or division of the joint 
family status sometime prior to the ex- 
ecution of the deed Ex. 39, and (ii) that 
the disposition of about 118 or 120 acres 
made under that deed was, in substance, 
an’ absolute allotment of that land to 
Ramchandrarao, towards implementa- 
tion of that division or partition in re- 
cognition of the latter’s right to have 
his share demarcated by metes and 
bound to be enjoyed exclusively, in 
severalty, 


` 37. Point No. I is thus found in 
favour of the appellant. In view of the 
above finding that the suit property was 
the separate divided property of Ram- 
chandrarao at the date of his death, and 
under the traditional Hindu Law, 
would go by succession to his daughter, 
the appellant herein, to the exclusion 
of the plaintiff collaterals, it is not 
necessary to decide Point No, 2 canvass< 
ed by the appellant. 


38. In the result, for all the reasons 
aforesaid, we allow this appeal and dis- 
miss the plaintiffs’ suit with costs 
throughout, 


Appeal allowed. 
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AIR 1979 SUPREME COURT 1889 - 
(From: Punjab and Haryana)* 
V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL JJ. 

Special Leave Petn. (Civil) No, 4059 of 
1979, D/- 27-7-1979. l 

The Asstt, Collector of Central Excise, 
Petitioner v. Jainson Hosiery Industries, 
Respondent. 

(A) Constitution of India, Art. 226 — 
Other remedy open —— Unless High Court 
is satisfied that the normal statutory re- 
medy is likely to be too dilatory or dif- 
ficult to give reasonably quick relief, it 
should be loath to act under Art. 226. 

(Para 1) 


(B) Constitution of India, Art. 226 — 
Interim relief — Release of goods seized: 
by Asstt. Collector, Central Excise during 
investigation —- Requirements of goods 
as put forward: by prosecution readily 
granted — Release of goods by High 
Court was proper — Duty of High Court 
while granting relief during investigation 
pointed. (Central Excises and Salt Act 
(1944), S. 18). | (Paras 1, 2) 


Mr. Soli J. Sorabjee, Addl. Solicitor 
General, (Mr. Girish Chandra, Advocate 
with him), for Petitioner, 


ORDER:— The Additional Solicitor 
General appearing for the Petitioner, the 
Assistant Collector of Central Excise, 
complains that the Order of the High 
Court under Art. 226 of the Constitution 
is a wrong exercise of its jurisdiction be- 
cause there is an alternative statutory 
remedy under the Central Excise Act for 
relief when goods are seized. It is cor- 
rect to say that the High Court must 
have regard to the well established prin- 
ciples for the exercise of its writ juris- 
diction and unless it is satisfied that the 
normal statutory remedy is likely to be 
too dilatory or difficult to give reason- 
ably quick relief, it should be loath to 
act under Art. 226. May be, in excep- 
tional cases — the present one does not 
appear to be one — that extraordinary 
power may be exercised. So it is right 
to point out that the High Courts will be 
careful to be- extremely circumspect in 
granting these reliefs especially during 
the pendency of criminal .investigations. 
The investigation of a criminal offence 
is a very sensitive phase where the in- 
vestigating authority has to collect evi- 


*(Civil Writ Petn. No, 106 of 1979, D/- 
30-1-1979 (Punj & Har.)) 
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dence from all- odd corners and anything 
that is likely to thwart its course may 
inhibit the interests of 
we need say here is that the High ‘Courts 
will bear in mind the need for extreme 
reluctance when, during the investiga- 
tion, any relief, interim or final, which 


has a tendency to slow down or other- > 


wise hamper the investigation, is sought. 


2. In (be present case, the reguire- 
ments that the prosecution .put forward 
were readily granted by the High Court 
and the need for the containers which 
bear tell-tale testimony necessary for 
the investigation does not appear Io have 
been poirited out to the High Court. We 
.Jeertainly agree that even_while releasing 
the goods the Courts must be very care- 
ful to see that every condition or need 
that the investigator points out as essen- 
tial for discharging his investigative 
functions, should be readily. conceded by 
the Court unless plainly unreasonable. 
After all, at the stage of investigation it 
. jis risky for the Court to intervene except 
where manifest injustice cries for the 
Order of the Court. With these observa- 
tions, we dismiss the Petition. 


' Petition dismissed. 





AIR 1979 SUPREME COURT 1890 
(Erom: Punjab & Haryana) 

R. S. SARKARIA, P. N. SHINGHAL 

AND O. CHINNAPPA REDDY, JI. 

Criminal Appeal No. 56 of. 1973, D: 
8-8-1979. 

Chatt Ram, Appellant Vv. State of Har- 
yana, Respondent. | 


(A) Evidence Act (1872), S. 45 — Value 
of expert evidence — Question whether 
a lottery ticket was forged— Expert opin- 
ion, not definite and conclusive — Dissi- 
milarities between allegedly forged ticket 
and genuine one, due to natural variations 
— Opinion as to difference in ink, not 
based on, chemical examination of ink — 
Expert opinion, even if admissible not a 
safe basis for finding of forgery — Deci- 
sion D/- 2-6-1972 of Punjab and Haryana 
High Court, Reversed. (Penal Code (1860), 
S. 467). (Paras 22, 24) 

- (B) Penal Code (1860), Ss. 467, 471 — 
Evidence and proof — Fact that certam 
lottery ticket was forged and that it was 
presented by accused before officer con- 


cerned for claiming special prize — That,. 


by itself, did not show that accused was 
IW/IW/E231/79/SSG ` a 
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justice. All that. 


A.I. R. 


concerned in forging it or that he had re- 
quisite guilty knowledge of its forged 
character — Fact that . subsequently he 
came to know of its forged character was 
immaterial — Decision DI 2-6-1972 of 
Punjab & Haryana High Court, Revers- 
ed. (Paras 25 to 27) 


R. S. SARKARIA, J.:— Chatt Ram ap- 
pellant, Joginder Lal and Badri Nath 
were prosecuted jointly for offences under . 
zea 467 and ar of the Indian Penal - 

ode i 


2. The Ana Sessions Judge ac- 
quitted Badri Nath, but convicted the ap- 
pellant and his companion, Joginder Lal, 
under Sections 467 and 471, Penal Code, 
and sentenced them to five years’ rigorous 
imprisonment, each, on each count with 
a direction that’ the sentences shall run 
concurrently. 


3. On appeal, the High Court, by a 
judgment dated June 2, 1972, upheld the 
conviction and sentence of the appellant 
and his companion, and dismissed their 
appeals. 


4. The prosecution case was that 
Joginder Lal along with one Sham Dass 
was a Sub-Agent of Haryana Lotteries, 
Joginder Lal had borrowed a sum - of 
Rs. 3,000 from Chatt Ram on March 21, 
1968 and had not repaid the loan, J ogin- 
der Lal as Sub-Agent sold Haryana State 
Lottery Tickets relating to the 3rd Draw. 
Those. tickets were printed by Thompson 
Press, Faridabad, for Haryana State, The 
Third Draw of the Lottery was held on 
March 29, 1969 and the result was declar- 
ed on the: same day by a State Govern- 
ment Notification No. DOL/69/1952. There 
were 501 prizes. There was also a Special 
Prize of a lakh of rupees. This prize was © 
won by Ticket No. X-78410. The booklet 
containing tickets of X-series was sold 
to Express Lotteries Centre, Hatam Man- 
zil, Bombay, who further sold- it to their 
Sub-Agent, Shri Vijay Ram Andheram of 
Poona, from whom the prize winning 
ticket was purchased by G.'S. Kale. 


5. Joginder Lal in his capacity as Sub- 
Agent had come into possession of two 
blank (numberless) tickets of Haryana 
State Lottery. According to the prosecu- 
tion, the appellant and accused Joginder 
Lal planned to get No. X-78410 printed 
on one of those blank tickets in order 
to secure the Special Prize of one lakh, 
The scheme was that after collecting the 
prize money, half of it would go to Chatt 
Ram, while the remaining half would be 
divided equally between Badri Nath and 
Joginder Lal. In pursuance of that con- 
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spiracy, No. X-78410 was got- printed œ 
the blank. ticket by Badri Nath accused 
in his press at Faridabad, and thereafter, 
Joginder Lal and Chatt Ram -along with 
others, approached the Treasury Officer, 
Gurgaon, and told him that they were in 
possession of the ticket which had won 
the Special Prize of one lakh. The Tre- 
asury Officer advised them to produce tke 
ticket before the Director of Haryana 
State Lotteries on April 1, 1969, at Gur- 
gaon, where he was expected on that das, 
Consequently, on April 1, 1969, Chart 
Ram appellant and Joginder Lal accused 
and others, appeared before Shri J. EK. 
Dhingra, Director of Haryana State Lot- 
teries in the house of the Treasury Off- 
Ger, Gurgaon and showed the ticket (Ex. 
P-3) to him (Director). On being asked by 
the Director, the Assistant Treasury OI. 
cer (Shri A. N. Bansal) took down the 
signature and address of Chatt Ram on 
the reverse of the ticket (Ex. P-3). 


6. Joginder Lal claimed to have soli 
that ticket to Chatt Ram. The Assistant 
Treasury Officer, therefore, directed 
Joginder Lal to produce the counterfou 
for claiming the Seller’s Prize and ba 
promised to do so after searching out th2 
same. Later on, however, Joginder Lal 
never produced the counterfoil. The re- 
sult was that neither Joginder Lal nor 
the appellant got the prize money on 
the basis of the ticket (Ex. P-3), whick, 
according to the prosecution, was a forg- 
ed one. 


7. On the other hand, three persons, 
namely, G. S. Kale, Kanti Lal and Dha- 
ram Singh, each produced a ticket bear- 
ing No. X-78410 to claim the Special 
Prize, before the Director, who held en- 
quiries and got the tickets of all the rivad 
Claimants examined by Joginder Singh, 
Overseer of the Government of -India 
Press. Joginder Singh, Overseer, after 
examination, opined that the ticket pro- 
duced by G. S. Kale was genuine. The 
Director then sent a letter, dated April 
30/May 1, 1969, to the Inspector-General 
of Police, for taking necessary "legal 
action” against Chatt Ram s/o Daulat Ram 
Ratra of Faridabad; Dharam Singh Yadar 
s/o Krishan Yaday of Jhajjar, and Kant. 
Lal Ramjibhai of Ahmedabad... It was 
alleged in the letter that these persons 
“have surreptitiously removed the- blank 
tickets from the press and had fake num- 
bers printed thereon from somewhere 
They have thus attempted to cheat the 
Haryana Government. by getting tickets 
fraudulently printed_in order to obtain 
gain to which they are not entitled”. The 
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tickets produced by G. S. Kale, Chatt 
Ram and other rival claimants were also 
sent to Dr. D. R. Sharma, Director of the 
Forensic Science Laboratory, who opined 
that the ticket produced. by G. S. Kale 
was genuine, while that by . Chatt Ram 
was not so. 


8. After completing the investigation, 
the Police charge-sheeted Chatt Ram, 
Joginder Lal and Badri Nath in the Court 
of the Chief Judicial Magistrate, who 
committed them for trial in respect of 
offences under Sections 467/420/511, Penal 
Code, to the Court of Session, Gurgaon. 

9. The trial Court framed a charge- 
under Sections 467/34 and Section 471, 
Penal Code against the accused persons. 

10. The Sessions Judge convicted’ 
Joginder Lal and Chatt Ram as aforesaid, 
but acquitted Badri Nath. 


LL The State did not prefer any ap- 
peal against the acquittal of Badri Nath. 
Chatt Ram and Joginder Lal, filed sepa- 
rate appeals in the High Court. By a com- 
mon judgment, dated June 2, 1972, a 
learned single Judge of the High Court 
dismissed those appeals and upheld their 
conviction and sentence. 

12., Chatt Ram’s case alone is now be- 
fore us in appeal by special leave under 
Article 136 of the Constitution. 

13. Almost the entire discussion in 
the judgment under appeal is focussed on 
the legal question, whether expert opin- 
ion with regard to the questioned nature 
of a printed document is admissible under 
Section 45, Evidence Act, or not? i 


- 14. There were two crucial questions 
which had to be considered before the 
appellant Chatt Ram could be convicted 
of the offences with which he was charg- 
ed. With regard to the charge under Sec- 
tion 467, Indian Penal Code, it was to be 
determined whether Chatt Ram had par- 
ticipated in any manner in the act of 
forging the ticket (Ex. P3). Similarly, re- 
garding the offence under Section 471, 
Indian Penal Code, it was necessary to 
consider whether the prosecution had 
established by adducing cogent and con- 
vincing evidence that Chatt Ram, appel- 
lant knew or had reason to believe the 
ticket (Ex. P-3) to be a forged document 
when he presented it before the Treasury 
Officer and later before the Director to 
claim Special Prize-on the basis thereof. 
Proof of this . factual ingredient was 
essential for conviction of the appellant 
for an offence under Section 471, Penal 
Code. The High Court does not appear 
to have concentrated on these crucial 
issues of fact, 
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15. Learned. counsel for the appellant 
contends that, in the first place, the evi- 
dence of the four prosecution witnesses, 
by whose opinion it was sought to prove 
that the number on the ticket (Ex. Pp-3'i 
had been forged, could not be called ‘ex- 
perts’ ‘evidence’. Even so, it is maintained, 
their evidence does not indubitably show 
that the number on the ticket (Ex. P-3) 
was not printed by. the Thompson Press, 
Faridabad, which had printed all the 
lottery tickets relating to the Third Draw 
for Haryana State. In the alternative, D 
is urged that there was absolutely no 
evidence to show that Chatt Ram, appel- 
lant, had forged or had abetted the forg- 
ing of the ticket (Ex. P-3) in any man- 
ner; nor was there any admissible evi- 
dence to show that the appellant knew 
or had reason to believe the ticket (Ex. 
P-3) to be forged document when he pre- 
sented it first to the officers concerned 
and claimed Special Prize on the basis 
thereof. It is pointed out that the only 
evidence produced to establish Chatt 
Ram’s complicity in forging (Ex. P-3) 
was the confessional statement of Jogin- 
der Lal co-accused recorded under Sec- 
tion 164, Criminal Procedure Code by ba 


_ Magistrate. But the same was inadmissi-« 


ble in evidence because all the ‘manda- 
tory requirements of Section 164, Crimi- 
nal Procedure Code with regard to ths 
recording of confessions, were honoured 
in breach by the Magistrate, 


16. As against this, learned counsel 
for the State submits that by any reckon- 
ing, Joginder Singh (P.W. 26), Overseer, 
and Dr. B. R. Sharma (P.W. 22), had ac- 
quired special skill and 
the science of questioned printed docu- 
ments to merit the status of experts far 
the purposes of Section 45, Evidence Ac. 
It is pointed out that Joginder Singh had 
been working and supervising the work 
of the Special Branch of the Thompson 
Press in the matter of printing lottery 
tickets and like documents for a period 
of 26 years; that he had written an arti- 
ele entitled ‘Detection of Forgeries in 
Printed Material’ and that he has given 
good reasons in support of his opinion. 
Dr. B. R. Sharma, it is stressed, is the 
Director of the Forensic Science Labora- 
tory, Chandigarh, and he has been acting 
as an expert of questioned documen‘s 
since 1957. P.Ws. 6 and 12 apart, the 
opinions of these two witnesses (it is urg- 
ed); were lucid, sound and convincing 
enough to establish that the number cn 


‘the ticket (Ex. P-3) had been ‘forged, 


experience in. 


\ 
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17. With regard to: the second conten- 
tion of the appellant, Mr Ravinder Bana, 
first raised a preliminary objection that 
the appellant. had not, taken up this plea 
regarding want of knowledge in -the 
Courts below, and consequently, he 
should not be allowed to take up this 
plea, for the first time, mm this Court. In 
the alternative, he pointed out two cir- 
cumstances appearing in evidence, which, 
according to him, raise an inference 
about the appellants complicity in the 
forgery, and further, about his knowledge 
or belief about Ex. P-3, being a forged 
document. These are: (i) The appellant 
denied that he had purchased the ticket 
(Ex. P-3) from his co-accused, Joginder 
Lal, and instead, put up the false plea. 
that he had purchased this ticket from 
“someone in Delhi”. (ii) Joginder Lal ad- 
mittedly owed Rs. 3,000 to Chatt Ram, 
appellant, which the former had not re- 
paid. This, according to the counsel, is 
suggestive of Chatt Ram’s participation . 
or abetment of the forgery committed by 
Joginder Lal and also Chatt Ram’s know- 
Sech about Ex. P-3 being a forged docu= 
ment, 


18. Since the High Court did not fully 
examine the depositions of these wit- 
nesses, we have ourselves scrutinised the 
evidence of A. K. Mukherjee (P.W. 6), 
Works Manager of the Thompson Press, 
Faridabad, P. N. Kirpal (P.W. 12), Chief 
Manager, Publication Office, Survey of 
India; Dr. B. R. Sharma (P.W. 22), Direc- 
tor of Forensic Science Laboratory, 
Chandigarh and Joginder Singh (P.W. 
26), Overseer, Government of India Press, 
Faridabad. We may say at once that in 
the examination of P.Ws. 6 and 12, no 
foundation was laid to show that these 
witnesses had the necessary qualification 
of an expert. It was not shown that they, 
had received special training or had acm 
quired special skill and experience in 
the science of identification of questioned 
documents in type-script or in print, 
Moreover, the evidence of Mukherjee 
(P.W. 6) was mere hearsay, a fact which 
the witness conceded in these words: 


“J did not personally examine the docu< 
ments and therefore, have based my re- 
port on the opinion of my technicians 
while being the manager I used the word 
twe” instead of “I’,” 


In cross-examination, Mukherjee disclosed 
that in the Thompson Press, Faridabad, 
there were about eight Tutilo number 
machines which were: used for numbering 
the lottery tickets, - a ee 
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‘19. PW 12, P. N. Kirpal, was a Prco- 
duction Manager in Thompson - Press, on 
deputation from Govt. of India, with 
effect from February 3, 1969 to Augusz 
1970. He did not claim to have acquired 
special knowledge, skill op experience in 
the science of identification of printed 
documents. His statement was to the 
effect: ) 


“The Director of Haryana State Lot- 
teries P.W. 1 had produced four tickets 
bearing the same number, i.e. X-7841) 
which were examined by me as well as 
by Sarv-Shri Joginder Singh and Muker- 
jee. I was of the opinion that Ex. Pl 
was the genuine ticket numbered from 
our press whereas the numbering of Ex. 
P-3 ticket was different for the followinz 
reasons: 


(1) The position of X was outside tha 
red border which in case of the tickets 
(genuine) is always inside the red line. 

(2) The face of X is different from th 
face of X on the genuine ticket. 

(3) The impression is of a weaker na- 
ture in the forged ticket than in th 
genuine, 

(4) If the same type of machine is used 
in numbering the tickets the space from 


word No. to first figure will be the sama- 


in each case.” 


20. In the first place, the witness was 
not an ‘expert’, whose opinion could be 
admissible within the contemplation od 
Section 45, Evidence Act. Secondly, his 
deposition is in conflict with that of 
P.W. 6. Thirdly, qualitatively, the reasons 
given by him in support of his opinion, 
are not of a clinching character, In cross- 
examination, he candidly admitted: 


- “The type faces of “Exs. P12 to P157” 
are available in the market. I am noi 
able to say which particular X out of 
P12 to P15 was used in the genuine 
ticket. I did not examine the ticket (P-3} 
along with the other two tickets as te 
their similarity and to have been prepar- 
ed by the same numbering machine. Br 
constant use the impression on the type 
face of these P12 to P15 would become 
dim. There will be a difference in the im- 
pression if a new type face is used or an 
old type face is used.” 

21. He further admitted that he did 
not remember if he had measured the 
distance between ‘X’ and 'N’ in the num- 
ber in question. According to him, the 
difference between the X in P1 and the 


X in Ex. P3 is this: “The X in PI is: 
thicker than that in the other, but I can- 


not measure the difference with a nakec 
eye, I cannot say that due to. improper 
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inking the width of X could be that as 
in Ex. P-3 while the same machine could 
produce the letter X in N Ex. P-1.” The 
witness further revealed that the num- 
bering and the printing of the body of 
the tickets is not done by the same 
machine in the same process. The body 
of the tickets is printed on one machine. 
Thereafter, the numbers are printed 
thereon by feeding with hands; while 
sometimes they are automatically fed on 
the machines. The witness could not say 
if X~-series of the tickets of the Third 
Draw were printed by a numbering 
machine which was fed by hand or was 
fed automatically. Another fact which 
was brought out in his cross-examination 
was that so far as the counterfoils of the 
tickets were concerned, their ‘numbering 
was always done on a different machine; 
and this was the case in respect of Ex. P1, 
also. He conceded that similar number- 
ing machines “are probably used in other 
printing presses in India,” 


22. Dr. B. R. Sharma (P.W. 22) un- 
doubtedly had the qualifications of an 
expert, although he had not published 
any paper with regard to the comparison 
and identification of printed matters. But 
his evidence, even if admissible, does not 
necessarily lead to the conclusion that 
the number on the ticket Ex. P-3, was 
forged, and not printed in due course on 
any of the eight machines on which the 
numbers of the lottery tickets for the 
Third Draw were printed. Only three 
Exhibits were sent to Dr. Sharma for 
examination and comparison. They were: 
(i) One Haryana State Lottery ticket 
marked ‘A’ allegedly produced by Shri 
Kanti Lal. (ii) One genuine ticket pro- 
duced by Shri G. S. Kale which is Ex. 
P-1, (iii) One allegedly forged ticket 
which is Ex. P-3. The further circum- 
stance that robbed his evidence of deter- 
minative value was that his opinion was 
invited only on the narrow point whether | 
these three tickets were printed with the 
same printing machine. The witness ex- 
amined these tickets and answered the 
reference in the negative. Reasons in 
support of his opinion are mentioned in 
his report (Ex. PAB). In cross-examina- 
tion, however, Dr. Sharma stated that he 
was required to compare the marks (the 
number) on the ticket (Ex. P-1) with the 
machine (Ex. P-10) and therefore, the 
establishing of individual characteristics 
of the machines was neither. possible nor 
necessary. For such identification, the 


‘witness added, “we need a number of 
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machines to establish the individuality of 
the machines with reference to other 


machines.” The witness further conceded: ` 


“I did try to find out data in the let- 

ter X to give a definite opinion either in 
positive or negative form. There can be 
slight differences in the dimensions of 
the letters and digits due to the proper 
and improper inking. I could not find 
Significant differences which could per- 
mit to say that the letter X was not prin- 
ted with the letter-face, which was sent 
to me on Ex. P-l and Ex. P2/1. I did 
not compare the letter X on Exs. P-1 and 
P-3 inter se as it would not have served 
any useful purpose nor I was required to 
do so. In this case it was not possible to 
five a definite opinion on the printing of 
letter. X as it was a single letter.” 
He further stated that he had not com- 
pared the inks on Ex. P-1 and Ex. P-3, 
and therefore, could not say whether 
there was or was not any difference in 
the inks used in printing the numbers on 
these tickets. Thus Dr. Sharma’s opinion 
on his own showing.could not be definite 
and conclusive. P. W. 6, and P. W. 12 
revealed that the numbers on the tickets 
relating to the Third Draw were printed 
in the Thompson Press on eight differ- 
ent machines and not only on the 
machine (Ex. 10) which alone was exa- 
mined by Dr. Sharma in relation to the 
three tickets sent to him. Thus, Dr. 
Sharma’s evidence did not clinch the 
issue as to whether the ticket Ex. P-3 
was a forged one. 


23. The last witness in this set is 
Joginder Singh, Overseer (P. W. 26). He 
was the supervisor of the Lotteries De- 
partment of Thompson Press in which 
the Lottery tickets were printed. He exa- 
mined the four tickets in question, each 
bearing No. X 78410, on Dec. 8, 1969, 
including Ex. P-1 and Ex. P-3. In his 
opinion, Ex. P-1 (which was the ticket 
produced by Shri G. S. Kale), was 
genuine for the following reasons :— 


“1, The series type X corresponds to 


the genuine type face in Chalthenem . 


18, condensed bold. 


2. Movement of the digits on the ticket 
is similar to the movement of the digits 
of machine No. 386008 of Tutilo num- 
bering machine, made in Germany and 
which is available , with the Thompson 
Press, Faridabad. 

3. Numbering of counter-foils produ- 
ced is similar to the genuine number- 
ing machine. It was printed by a Machine 
No. 386012 of Tutilo number machine 
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made in Germany and which is available 
in Thompson Press, Fardiabad. 

4. The space between No. and alpha- 
bets is same on the ticket and the coun- 
terfoil, ' 


5. Types of series are same on tbe 
ticket and counterfoil, i e Chalthenem 
18, Bold condensed. 

6. Inking of ticket is genuine, 
with densed black.” 

The witness further opined that the 
ticket (Ex. P-3) is not genuine for these 
reasons :— 

“i. mk shade is not the same as in the 
genuine ticket, i. e. Ex. P-1. 

2. Distance between No. and X is little 
more, 

3. There is no alignment with X ang 
numbering. 


4. The numbering has been done in a 
slanting position.” 


the 


La 


Jn cross-examination, witness re- 
vealed that he had ample training re- 
garding the comparison of printed dis- 
puted documents and had written an 


article entitled “Detection on Forgeries 
in Printed Material.” The witness ad- 
mitted that in (Ex. P-3) the type face is 
also from 'CHALTHENEM 18 bold con- 
densed’ but it is from a brand new type 
face. The witness conceded :— 


“It is possible that numbering of 

Ex. P-3 was done with Tutilo machine 
rather it was printed with a Tutilo make 
machine. It is true that the size of the 
type and spacing of the digits were the 
same in Exs. P-1 and P-3. We used dense 
black ink in our printing the tickets 
while this ink was not in Ex. P-3 but 
they were not of the same shade al- 
though both were black.” 
The witness added that he had examined 
the ink shades with a magnifying glass 
and found that while the ink used in 
Ex. P-1 was of their press, it was not so 
in the case of the other three tickets 
The witness, however, did not perform 
any chemical test to ascertain the iden- 
tity of the ink. 

24, ‘Assuming arguendo, that Joginder 
Singh had the necessary skill, scientific 
knowledge and experience of an ‘expert’ 
and his opinion was admissible under 
S. 45, then also it would be highly un- 
safe to condemn Ex. P-3 on his opinion 
alone, as a forged. document. The dis- 
similarities between Ex. P-1 and Ex. P-3 
on the basis of which he has characteri- 
sed the number on Ex. P-3 as a forged 
number, may be natural variations. His 
opinion does not indubitably exclude the 
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possibility of the number in questicn 
on Ex. -P-3 having ‘been printed in the 
ordinary course on one of the eight Toto 
machines of the "Thompson Press. En 
cross-examination, he did not rule ont 
this possibility. His opinion that the ques- 
tioned number on Ex. P-3 had not bem 
printed with the same ink with which the 
numbers on Ex. P-1 and the other Lottery 
Tickets were printed in their Press car- 
not pass muster. The only reason for ths 
difference in the printing ink given Ly 
him, is that the ink used in printing tke 
questioned number on Ex. P-3 is less 
dense or lighter in shade than that of 
Ex. P-1. This variation in density of ink 
may be due to an innocuous cause. Tre 
witness never examined the ink chem-- 
cally. This circumstance pointed out by 
the witness was too precarious to be a 
safe basis for a finding of forgery. 


25. Even if it is assumed for the sake 
of argument that the number on Ex. P-3 
had been forged, that by itself would nct 
show that Chatt Ram, appellant forged 
it or participated in its. forgery. Nor 
would the mere fact that Chatt Ram pre- 
sented this ticket before the officers con- 
cerned and claimed the Special Prize o2 
its basis, necessarily stamp him with (has 
knowledge or belief of its forged charac- 
ter. 


26. Nor were the two circumstances 
pointed out by the counsel for the Stata 
such as would unerringly raise an infer- 
ence that the appellant possessed th 
mens rea requisite for an offence unde: 
S. 471, Penal Code when he presented 


Ex. P-3 to the officers concerned for 
Claiming the special Prize. These two 


circumstances (which have ‘been set out 
in a foregoing part of this judgment), at 
the most, raise a suspicion about the re- 
quisite guilty knowledge or belief on the 
part of the appellant. But suspicion is no 
substitute for proof. 


27. To sum’ up, even if the evidence 
‘of P.Ws. 6, 12, 22 and 26 was assumed to 
be admissible under S. 45, Evidence Act, 
it was not sufficient to establish beyond 
reasonable doubt that the ticket Ex. P-3 
was a forged document. Further, even om 
the assumption that the ticket Ex. P-3 
was a forged document, the evidence om 
the record did not 
the conclusion that the appellant Chati 
Ram was concerned in.forging it or had 
the requisite guilty’ knowledge of its 
forged character when he presented 1f 
and claimed prize on its basis before the 
officers concerned, It is a immaterial if a 
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any subsequent point of time he came to 
know of its forged character, 


28. Since, in any event; the evidence 
on the record is insufficient to sustain 
the conviction of Chatt Ram appellant 
under Ss. 467/471 Indian Penal Code thej. 
legal question posed by the High Court 
is rendered wholly academic and it is not 
necessary to decide the same for th 
purpose of this appeal. 


29. For the foregoing reasons, we 
allow this appeal, set aside the conviction 
of Chatt Ram and acquit him of the 
charges levelled against him. 


Appeal allowed. 
AIR 1979 SUPREME COURT 1895 
(From; 1972 Cri. L. J. 1585 (Raj)) 
S. MURTAZA FAZAL ALI AND 


A. D. KOSHAL JJ. 


Criminal Appeal No. 212 of 1972, D/- 
6-4-1979. 


State of Rajasthan, Appellant v.. Gur- 
charandas Chadha, Respondent. 


(A) Criminal P, C. (1898), Ss. -439 and 369 
—-Case of respondent being tried by Spe- 
cial Judge who framed charges against the 
respondent — Revision to High Court 
dismissed and order of Special Judge up- 
held ——. Second Revision filed in the High 
Court against the order framing charges, 
relying on the decision of Supreme Court 
passed subsequently after the order pass- 
ed in the first revision — Second revi- 
sion in the High Court, held was in effect 
to review its previous Judgment by al- 
tering it, once it had been signed and 
delivered by the High Court, and was 
not maintainable. AIR 1979 SC 87 Rel. 
on. 1972 Cri LJ 1585 (Raj) Reversed. 

(Para 1) 

(B) Constitution of India, Art. 136 — 

Power of Supreme Court to interfere. 


Where the High Court by virtue of the 
impugned order had merely given effect 
to a recent decision of the Supreme 
Court the order may be wrong or even 
without jurisdiction, but there can be ne 
doubt that it has passed a correct and 
just order which is in consonance with 
the decision of the Supreme Court and 
is calculated to promote the ends of Jus- 
tice. The Court, therefore, even if the 
order is wrong, would in exercise of its 
discretionary special leave jurisdiction 
refrain from interfering with the order 
of the High Court. (Para 1) 
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Cases Referred: Chronological Paras 
AIR 1979 SC 87: 1979 Cri LJ 33 d 
(1970) 3 SCR 931: AIR 1971 SC 520: 
: 1971 Cri LJ 523 - L 


_ FAZAL ALI, J.:—— This appeal by 
special leave has been filed by the State 
against the Judgment of the High Court 

of Rajasthan dated 11-4-1972 by which 
an application for revision filed by the 
‘respondent against an order of the Spe- 
cial Judge framing charges against the 
respondent under various sections of the 
Prevention of Corruption Act and I. P. C 
was quashed and the case sent back to 
the Special Judge for considering the 
matter afresh after excluding the mate- 
rials which according to the High Court 
were inadmissible in evidence. In sup- 
port of the appeal, Mr. Hardy Learned 
Counsel for the appellant has submitted 
a short point before’ us. It appears that 
the case of the respondent: was being 
tried by a Special Judge who after hear- 
ing the parties passed a well reasoned 
order by which he framed charges against 
the respondent. Against this order a re- 
vision was taken to the High Court which 
was dismissed and the order of the Spe- 
cial Judge. was upheld. Meanwhile, this 
Court decided in the case of P. Sirajud- 
din v. State of Madras (1970) 3 SCR 931 
that where the evidence relied on by the 
prosecution consisted of statements which 
are signed by the makers of the state- 
ments and are obtained under induce- 
ment, threat or promise, even if such 
Statements were obtained even before 
the PIR was lodged, they are inad- 
missible and cannot form the subject 
matter of a charge against the accused, 
In this connection, cm court observed as 
follows temm 


“Sese Section 161 (1) gives him the 
right to examine orally any person sup- 
posed to be acquainted with the facts 
and circumstances of the case. Although 
bound to answer question put to him 
Sub-sec. (2) of the section exempts a per- 
Son from answering any question which 
would have a tendency to expose him to 
a penal charge or to a penalty for for- 
feiture. Under sub-sec. (3Y the Police 
Officer is empowered to reduce into 
writing any statement made to him in 
the course of such examination. Sec. 162 
(1) expressly lays down that such a state- 
ment made in the course of an investiga- 
tion if reduced into writing is not to be 
signed by the maker thereof and no part 
of. such statement except as expressly 
provided is to be used for any purpose 
at any enquiry or trial in respect of any 
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such offence under investigation at the. 
time when the statement was made. e 
All the above provisions of the Code are. 
aimed at securing a fair investigation in- 
to the facts and circumstances of the cri- 
minal case: however serious the crime 
and howsoever incriminating the cir- 
cumstances may be against a person sup- 
posed to be guilty of a crime the Code of 
Criminal Procedure aims at securing a 
conviction if it can be had by the use of 
utmost fairness on the part of the offi- 
cers investigating into the offence before 
the lodging of a charge sheet. Clearly 
the idea is that no one should be put to 
the harassment of a criminal trial unless 
there are good and substantial reasons 
for holding it.” i 


After sometime the original Special 
Judge was succeeded by another Special 
Judge who framed charges and at that 
time the respondent raised the question 
of law that as the charges were mainly 
based on the statements of witnesses who 
had given signed statements earlier under 
duress or inducement, the charges should 
be quashed. The second Special Judge 
rejected the contention of the respondent 
and framed the charges. Against this 
order, the respondent filed a second re- 
vision petition before the High Court 
which was allowed’ by the impugned 
order of the High Court. The High Court 
while allowing the pennon observed as 
follows :— 


“In the result, I partially aiit this 
revision petition and quash the charge- - 
sheet dated January 14, 1972. The Spe- 
cial Judge will exclude from considera- 
tion all the statements which have been 
recorded in violation of the provisions of 
Ss. 162 and 163, Cr. P.C. and which are 
found vitiated in the light of the observa- 
tions made above. The Special Judge will 
also exclude Portions of the Statements 
recorded by the Police which are self- 
exculpatory and confessional in charac- 
ter and then decide the matter afresh.” 


Mr. Hardy submitted that the second 
revision filed by the Respondent was 
clearly not maintainable as it amounted 
to a review of the order of the High 
Court which was ‘wholly incompetent, 
hence, the High Court had no jurisdic- 
tion to interfere with the order of the 
Special Judge in the second revision. In 
support of his statement, reliance was 
placed on a judgment of this Court in 
State of Orissa v. Ram Chandra Aggar- 


“ wal, AIR 1979 SC 87 where it has been 


clearly held by this Court that neither 


1979 ` 
S. 369 nor S. 434 confer any power on 
the High Court to review its previous 
judgment by altering it once it has been 
signed. It is not disputed that the previ- 
ous judgment in the First revision had 
already been delivered and signed by tre 
Court. The second judgment in revision 
was clearly not maintainable as it amourt- 
ed to a review of the previous judgment. 
In these circumstances, therefore, there 
can be no doubt that the contention raised 
by the counsel for the appellant is well- 
founded. The serious question, however, 
is, whether in the peculiar facts and cir- 
cumstances of this case, should we exer- 
cise our discretionary powers undar 
Art. 136 when the High Court by virtue 
of the impugned order has merely given 
effect to a recent decision of this Court 
as to the admissibility of certain stata- 
ments. The order of the High Court may 
be wrong or even without jurisdiction, 
but there can be no doubt that it has 
passed a correct and just order which is 
in consonance with the decision of this 
Court and is calculated to promote the 
ends of justice. This Court, therefore, 
even if the order is wrong, would n 
exercise of its discretionary special leave 
jurisdiction refrain from interfering wizh 
the order of the High Court. We are af 
the view that is not a fit case in which 
we would be justified in interfering 
particularly when the High Court has 
itself sent back the case to the Special 
Judge for excluding the portions of tke 
statements recorded and signed by the 
maker thereof and then decide the mab- 
ter afresh. In these circumstances, there- 
fore, we uphold the judgment of tke 
High Court and decline to set aside the 
order of the High Court. The appeal is 
ees disposed of. 


Appeal dismissed. 


AIR 1979 SUPREME COURT 1897 
(From: Income Tax Appellate 
Tribunal, Delhi) 

P. N. BHAGWATI AND 
R. S. PATHAK, JJ. 

Tax Reference Case No. 15 of 1975, Dr 

3-8~-1979.* 


Brij Mohan, Appellant v. Commissioner 
of Income-tax, New Delhi, Respondent. 


SCH. A. No. 508 of 1971-72, L T. A. T, 
Delhi Bench.) 
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‘Brij Mohar v. L-F. Commr., New Delhi 


S.C. 1897 


Income-tax Act (1961), Ss. -271 (1) (el 
(iii) and 139 — Concealment of income 
— Proceeding for imposing penalty.— 
Proceeding is governed by different con- 
siderations from proceedings for assess- 
ment — Law ruling on date when act of 
concealment takes place is relevant — 
Assessee filing return in April 1968 for 
assessment year 1964-65 — Clause (iii) of 
S. 271 (1) (c) amended w.e.f. 1-4-1968 
governs imposition of penalty for con- 
cealment of income — Return filed with- 
in extended period — Return is not re- 
garded by statute as filed within time 
originally prescribed, (Civil P. C. (1908), 
Preamble — Interpretation of Statutes — 
Retrospective effect). 


The assessment of the total income and 
the computation of tax liability is a pro- 
ceeding which, for that purpose, is gov- 
erned by entirely different considerations 
from a proceeding for penalty imposed for 
concealment of income, And this is so 
notwithstanding that the income con- 
cealed is the income assessed to tax. In 
the case of the assessment of income and 
the determination of the consequent tax 
liability, the relevant law is the law 
which rules during the assessment year 
in respect of which the total income is 
assessed and the tax liability determin- 
ed. The rate of tax is determined by the 
relevant Finance Act. In the case of a 
penalty, however, it must be remember- 
ed that a penalty is imposed on account 
of the commission of a wrongful act, and 
plainly it is the law operating on the 
date on which the wrongful act is com- 
mitted which determines the penalty. 
Where penalty is imposed for conceal- 
ment of particulars of income, it is the 
law ruling on the date when the act of 
concealment takes place which is rele- 
vant. It is wholly immaterial that the 
income concealed was to be assessed in 
relation to an assessment year in the 
past. (1971) 81 ITR 423 (Ker) and (1971) 
79 ITR 28 (All) and 1973 Tax LR 424 
(Punj & Har), Ref. to. (Para 6) 


Under S. 139 of the Income-tax Act, 
although the statute itself prescribes the 
date by which a return of income must 
be filed, power has been conferred on 
the Income-tax Officer to extend the 
date of furnishing the return. A return 
filed within the extended period is a good 
return in the sense that the Income-tax 
Officer is bound to take it into con- 
sideration. But nowhere does sec. 139 de- 
clare that where a return is filed within 
the extended period it will be deemed to 
have been filed within the period origi- 
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nally prescribed by the statute. .On the 
contrary, the section: contains a provi- 
sion for payment of interest -where . the 
return is filed beyond the prescribed date 


even though within the extended period.. 


That is evidence of the fact that the 
return -filed during the extended period 
is not regarded by the statute as filed 
within the time prescribed. 

Where the concealment of the - parti- 
culars of his income was effected by ‘the 
assessee when he filed a return on 24-4- 


1968 of his total income for the assess — 


ment year 1964-65, the substituted cl. (iti) 
of Section 271 (1) (ec) of the Income- 
tax Act, 1961, -as -brought in by the 


Finance Act, 1968 which came into effect . 


from April, 1968 governs the case and 
not clause (iii) of S. 271.(1) (c) as it stood 
in the assessment. year 1964-65. _ 

SE . . (Paras 6 and 10) 
Cases Referred: Chronological Paras 


1973 Tax LR 424 (Punj & Har) 4 
(1971) 79 ITR 28 (AN) Lf 
(1971) 81 ITR 423 (Ker) i 4 


M/s. S. L. Aneja and K. L. Taneja, Ad- 
vocates, for Appellant; Mr. S. C. Man- 
chanda, Sr. Advocate (M/s. CG A. Shah 
and Miss A. Subhashini, Advocates with 
him), for Respondent. 


- PATHAK, J. :— Is an assessee, who has 
concealed the particulars. of his income, 
liable to. penalty under clause (iii) of 
sub-sec. (1) of S. 271 of the Income-tax 
Act, 1961 as it stood on the date of the 
concealment or as it stood during the 
assessment year relevant to the previous 
year in which the income was earned? 
=- 2. That is the question in this refer- 

ence made by the Income-tax Appellate 

Tribunal under S, 257 of the Income-tax 

Act. . SS , CS 
3. The assessee is a partner in two 
firms, Messrs. Hindustan Pottery Agency 
and Messrs. New Crockery House He 
filed a return of his total income for the 
assessment year 1964-65 on April 24, 
1968. He disclosed an income of Rs. 460/- 
from his share in the profits of Messrs. 
Hindustan Pottery Agency. He did not 
disclose the income from his share in 
Messrs. New Crockery House. In. the 
course of the assessment proceeding, the 
Income-tax Officer found that the asses- 
see had received. income from Messrs. 
New Crockery House also. . Because of 
non-compliance by the assessee with. a 
notice issued under S 143 (2) of the Act, 
the Income-tax Officer made a best judg- 
ment assessment under S. 144 of the Act 
on a total income of Rs. 12,118/-. This in- 
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cluded. a share income of'Rs, 1,462/~ 
from Messrs. Hindustan Pottery Agency 
and a share income. of Rs. 3,456/- from 
Messrs. New Crockery House. Certain 
other items of income were also includ- 
ed. On appeal by the assessee, the Ap- 


pellate Assistant Commissioner reduced. 


the income from Messrs. New Crockery 
House to Rs. 2,955/- and taking into ac- 
count certain other items determined the 
figure of concealed income at Rs.’ 7,357/-. 


4. The Income-tax Officer instituted 
penalty proceedings, and applied clause 
(iii) of sub-sec. (1) of S. 271 of. the Act, 
as it stood after amendment by the Fin- 
ance Act, 1968. Having regard to the 
minimum penalty which, in his opinion, 
was leviable, he referred the case to the 
Inspecting Assistant Commissioner. tbe 
Inspecting Assistant -Commissioner exa- 
mined the matter, and on the basis that 
the concealed income was Rs. 7,357/- he 
imposed ‘a penalty in the like sum, in 


4 View of the amended clause (iii): of sub- 


sec. (1) of S. 271 of the Act. The ‘assessee 
appealed to the Income-tax Appellate 
Tribunal, and contended that the amend~ 
ed provision could not be invoked and 
what came into ‘operation was the law as 
it stood in thé assessment year” 1964-65, 
The Tribunal rejected the contention.’ 
But it reduced ‘the penalty to Rs. 2,955/- 
taking the view that the -assessee was 
guilty of concealing the’ share income ` 
from. Messrs. New Crockery House only, 
The assessee then applied for a reference, 
The Tribunal - saw a conflict of opinion 
on the point raised by the assessee be- 
tween the Kerala . High Court in Hajee 
K. Assainar v. Commr. of Income-tax, 
Kerala, (1971) 81 ITR 423 and the Punjab 
and Haryana High Court in Income-tax 
Reference No. 45 of. 1971 decided on 
April 25, 1972: (1973 Tax LR 424) which 
had -followed Saeed Ahmed v. Inspecting 
Asstt. Commr. of Income-tax, Lucknow, 
(1971) 79 ITR 28 decided by the Allaha- 
bad High Court. In the circumstances, it 
made the present reference directly to 
ms Court on the following’ question of 
aw :— 


“Whether the Tribunal was, in law, 
right in sustaining the penalty of 
Rs. 2,955/- by applying the provisions of 
S. 271 (1) (c) (iii) of the Income-tax Act, 
1961 as amended with effect from 1-4- 
1968?” i R - 

Section 271 of the Income-tax Act pro- 
vides for penalties in certain cases. Cla- 
use (c) of sub-sec, (1) of S. 271 speaks of 
a case where the Income-tax Officer is 
satisfied that a person has concealed the 


D 


1979 Brij Mohan v. I-T. Commr., New Delhi (Pathak J.) [Prs. 4-9} SC 1899 


particulars of his income or furnished in- 
accurate particulars of such income. The 
measure of the penalty is specified in 
clause (iii) of the sub-section. During the 
assessment year 1964-65, clause (iii) reed: 


.“(ili) in the cases referred to in cl. (r), 
in addition to any tax payable by him a 
sum which shall not be less than twenty 
per cent but which shall not exceed one 
and a half times the amount of the tex, 
if any, which would have been avoid2d 
if the income as returned by such person 
had been accepted as the correct income.” 
That clause was substituted with effect 
from April 1, 1968 by the Finance Act, 
1968 by the following :— e 


“(iii) in the -cases referred to in el. re) 
in addition to any tax payable by him, a 
sum which shall not be less than, but 
which shall not exceed twice, the amount 
of the income in respect of which tae 
particulars have been concealed or in- 
accurate particulars have been furnishec.” 


5. It is evident that the quantum of 
tax which is levied under the substituted 
clause (iii) can be greater than that im- 
posable in terms of the original cl. (iii 


6. The case of the assessee is that an 
assessment proceedings for the determi- 
nation of the total income and the com- 
putation of the tax liability must ordi- 
narily be made on the basis of the law 
prevailing during the assessment yeer, 
and inasmuch as concealment of income 
is concerned with the income relevant 
for assessment during the assessment 
year any penalty imposed in respect of 
concealment of such income must also 
be governed by the law pertaining ~o 
that assessment year. We are unable to 
accept the contention. In our opinion, 
the assessment of the total income and 


the computation of tax liability is a pro-’ 


ceeding which, for that purpose, is gov- 
erned by entirely different consideratiors 
from a proceeding for penalty imposed 
for concealment of income. And this (is) 
so notwithstanding that the income cor- 
cealed is the income assessed to tax. In 
the case of the assessment of income and 
the determination of the consequent tax 
liability, the relevant law is the law 
which rules during the assessment year 
in respect of which the total income Se 
assessed and the tax liability determinec. 
The rate of tax is determined by the re- 
levant Finance Act. In the case of a 
penalty, however, we must remember 
that a penalty is. imposed on account of 
the commission of a wrongful act, and 
plainly it is the law operating on the 


date on which the wrongful act is com- 
mitted which determines the penalty. 
Where penalty is imposed for conceal- 
ment of particulars of income, it is the 
law ruling op (be ‘date when the act of 
concealment takes place which is relevant. 
It is wholly immaterial that the income 
concealed was to be assessed in relation 
to an assessment year in the past. 


7. We do not think that the cases to 
which the Tribunal has referred can be 
said to differ on this, 


8. The concealment of the particulars 
of his income was effected by the asses- 
see when he filed a return of total in- 
come on April 24, 1968. Accordingly, it 
is the substituted clause (iii), brought in 
by the Finance Act, 1968, which governs 
the case. That clause came into effect 
from April 1, 1968. 


9. Another contention raised by the 
assessee may be noticed. It is urged that 
under Section 139 of the Income-tax Act, 
as it stood during the assessment year 
1964-65 the return of income ‘should have 
been filed by the end of September, 1964 
and inasmuch as the return, although 
filed as late as April 24, 1968, was accept- 
ed by the Income-tax Officer it should 
be deemed that the return was treated 
as filed within time or, in other words, 
that the return had been filed by Sep- 
tember 30, 1964. In that event, the sub- 
mission continues, the concealment of 
the particulars of income must be deem- 
ed to have taken place when the original 
clause (iii) of sub-sec. (1) of Section 271 
of the Act was in operation. This conten- 
Don is also without force, Under Sec- 
tion 139 of the Act, although the statute 
itself prescribes the date by which a re- 
turn of income must be filed, power has 
been conferred on the Income-tax Officer 
to extend the date of furnishing the re- 
turn. A return filed within the extended 
period is a good return in the sense that 
the Income-tax Officer is bound to take 
it into consideration. But nowhere does 
Section 139 declare that where a return 
is filed within the extended period it 
will be deemed to have been filed within 
the period originally prescribed by the 
statute. On the contrary, the section con- 
tains a provision for payment of interest 
where the return is filed beyond the pre- 
scribed date even though within the ex- 
tended period. That is evidence of the 
fact that the return filed during the ex- 
tended period is not regarded by the 

— Statute as filed within the time originally 
prescribed, 
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16. Accordingly, we are. of opinion 
‘that. clause (iii) substituted in sub-sec- 
‘tion (1) of Section 271 of the Income-tax 
Act, 1961 by the Finance Act, 1968, gov- 
erns the case before us and, therefore, 
the penalty imposéd on the assessee in 
the instant case is covered by that pro- 
Vision. , 


11. We answer the question in the 
affirmative, in favour of the Revenue and 
against the assessee. The Revenue is en- 
titled to its costs of this Reference. 


Reference answered, 
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G. R. Luthra, Petitioner v. Lt. Gove 
ernor of Delhi and others, Respondents. 


Constitution of India, Arts. 16 and 32 ~ 
Delhi Higher . Judicial Service Rules 
(1970), R. 6 (3) — Petitioner’s right te 
seniority over respondent 3 determined 
in accordance with R. 6 (3) — High Court 
altering it on incorrect interpretation of 
R. 6 (3) — Violative of Art. 16 and order 
quashed under Art. 32. 


Both the petitioner and respondent 3 
were recruited to the Punjab Judicial 
Service through the same competitive 
examination and the former having ob- 
tained a higher rank was appointed ear- 
lier to a permanent post, while the latter 
was appointed to a temporary post about 
3} months subsequently. After reorgani~ 
sation the petitioner was allocated to Har- 
yana State and the respondent 3 was 
allocated to Punjab. In 1966 on the ‘cre- 
ation of Delhi High Court a seniority 
list of officers to be absorbed in the Delhi 
Judicial Service was prepared and it was 
decided that the petitioner was to rank 
senior to respondent 3. After the framing 
of Delhi Higher Judicial Service Rules 
1970 there was a regular notification in- 
itiating the constitution of the Delhi 
Higher Judicial Service with effect 
from 17-5-1971 by which in the 
higher service the petitioner was put al 
S. No. 7 and respondent No. 3 at S. No. 3 
in accordance with R. 6 (3) of these Rules. 
However, on a subsequent representation 
made by respondent 3 claiming seniority 
over the petitioner, the Delhi High Court 
decided that respondent should be treat- 
gegen 
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. hearing counsel for the parties 
- view that we propose to take in this pe- 
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ed senior to the petitioner. The peti- 
tioner then challenged. the order -correct- 
ing the list under Art. 32 of the Constitu- 


Held that R. 6 (3) of the Delhi Higher 
Judicial Service Rules, 1970 would mani- 
festly show that the petitioner was treat- 
ed as senior to respondent No. 3 through- 
out his whole career and even in the in- 
itial recruitmént by which the Delhi 
Higher Judicial Service came into exist- 
ence, the petitioner was shown senior to 
respondent No. 3, and, therefore, on a 
plain reading of Rule 6 (3) there was no 
merit in the representation of respondent 
No. 3 and according to the second para 
of the rule since inter se seniority had 


already been fixed initially, the petition- 


er would be deemed to be senior to the 
respondent No. 3 and this seniority could 
not be altered. The construction placed 
by the High Court on Rule 6 (3) was not - 
correct. The order of the High Court, 
therefore, was legally erroneous and if 
given effect to would have been violative 
of Article 16 of the Constitution. The 
order of the Lt. Governor {respondent 
No. 1) based on the recommendation of 
the High Court treating the petitioner to. 
be junior to respondent No. 3 is legally 
erroneous and is quashed as by making 
respondent No. 3 senior to the petitioner 
the right of the petitioner under Art. 16 
is clearly violated. AIR 1974 SC 1908, 
Dist. (Paras 8, 9, 11) 


Cases Referred: Chronological Paras 
AIR 1974 SC 1908: 1974 Lab Ic ‘1280 


Dr. L. M. Singhvi, Sr. Advocate (M/s, 
Raj Punjvani and G. S. Chatterjee, Ad- 
vocates with him), for Petitioner; Mr, 
Soli J. Sorabjee, Addi. Sol. Gent, (Delhi 
High Court) (M/s. E. C. Agarwal and 
R. N. Sachthey, Advocates with him) (for 
No. 2) and M/s. A K. Sen and U. R 
Lalit, Sr. Advocates (M/s. P. H. Parekh, 
C. B. Singh, M. Mudgal and B. L. Verma, 
Advocates with them) (for No. 3), for 
Respondents. 


FAZAL ALI, A: This writ petition 
has had a chequered career and involves 
a competition regarding seniority be- 
tween the petitioner G. R. Luthra and 
respondent No 3 D. R. Khanna who were 


. simultaneously recruited as members of 


the Punjab Judicial Service. The case 
appears to have travelled through vari- 
ous stages both in the High Court and 
in this court on different aspects. After 
in the 
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tition and also- because respondent No. 3 
has ‘filed an. affidavit that he would rot 
press ‘this Court for giving any decision 
regarding his seniority over the petiticn- 
er if the.submission of respondent No. 3 
regarding his appointment under the 
Delhi Higher Judicial Service is decided 
against him, it is not necessary for us 
to give any finding on the scope and 
ambit of Rule 6 (3) of the Rules. 


2. In view of these facts the contro- 
versy in this case has been very much 
narrowed down and the point for deci- 
sion falls within a very narrow compass. 
In order however to understand the ques- 
tion involved, it may be necessary to 
give a short history and a brief re’sume’ 
of the manner in which the petitioner 
and respondent No. 3 were appointed and 
their vertical mobility in the hierarchy 
through which they had moved up. 


3. To begin with, both the petitioner 
and respondent No. 3 competed for en- 
trance to the State Judicial Service of 
the undivided Punjab. The petitioner 
Luthra was appointed as far back as 7th 
August, 1950 having obtained 4th position 
in the competitive examination and was 
appointed as Sub-Judge against a perma- 
nent. post. Respondent No. 3 had also 
taken the same competitive examination 
but obtained a lower position (13th) and 
was appointed as Sub-Judge against a 
temporary post. Thus from inception 
three important facts are established: 


1. That the petitioner had obtained a 
higher position in the competitive exami- 
nation held for entrance to State Judicial 
Service whereas respondent No. 3 had 
obtained a lower position. This is in- 
portant because under the Rules and the 
conventions the seniority of new recruits 
is normally governed by the place which 
they occupy in the competitive examina- 
tion. l 

2. The petitioner Luthra was appointed 
on the 7th August, 1950 whereas respon- 
dent No. 3 D. R. Khanna was appointed 


on the 23rd November, 1950 ie. about 3} 
even regarding the: 


months later. Thus, 
time of appointment, the petitioner ente:- 
ed the service prior to respondent No. 3 
both having been appointed to the same 
service and having been recruited through 
the same competitive examination. 


3. That while the petitioner Luthra 
was appointed against a permanent va- 
cancy respondent No. 3 was appointed 
in the State Judicial Service only against 
a temporary post, This was also an im- 
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portant factor which has to be taken. into 
consideration in order to determine .the 
inter se seniority of the- penboner and 
respondent No. 3. 


4. Both the petitioner and EE E 
No 3 were thus appointed as members 
of the Punjab Judicial Service in-the un- 
divided Punjab. So far as Delhi was con- 
cerned before the birth of the Haryana 
State it used to be a Judicial District of 
Punjab. Unfortunately, the services of 
the respondent No. 3 remained terminat- 
ed due to medical unfitness between 13th 
March 1952 to 23rd May, 1956. But this 
Zap is of no consequence because subse- 
quently his medical unfitness was set 
aside in appeal and respondent No. 3 was 
reinstated with effect from the date of 
his appointment, namely, 23rd N one 
1950. 


5. On the 9th March, 1963 the beti- 
tioner Luthra was posted at Delhi as 
Sub-Judge. On ist Novembér, 1966 by 
virtue of reorganisation of Punjab, Pun- 
jab and Haryana-became two separate 
States and some areas were transferred 
to Himachal Pradesh. As a result of the 
aforesaid reorganisation the services of 
the petitioner Luthra were allocated to 
the State of Haryana and that of respon- 
dent No. 3 Khanna to Punjab, but both 
the officers continued to he posted at 
Delhi and were Senior Sub-Judges. On 
the same date, namely, ist November, 
1966 Deihi High Court was created and 
came into existence. Shortly thereafter, 
on 5th November, 1966 in a meeting of 
the Chief Justices of the Punjab and Har- 
yana and Delhi High Courts ‘a list of 
Judicial Officers to be absorbed in the 
Judicial Service to be constituted at 
Delhi was finalised and in the list of the 
Lower Judicial Service which appears at 
page 393 of the Paper Book the petition- 
er Luthra was placed at S. No. 4 whereas 
respondent No. 3 D. R. Khanna was plac- 
ed at S. No. 6. Thus, the two High Courts 
Clearly decided that in the new service 
the petitioner was to rank senior to re- 
spondent No. 3. This decision was a logi- 
cal corollary of the history of the ser- 
vices of the petitioner and respondent 
No. 3, discussed above. The proceedings 
of the meeting are contained at pages 
392-395 of the. Paper Book in which the 
Courts decided to allocate one District 
and Sessions Judge for Delhi and 8 Addi- 
tional District and Sessions Judges in the 
Higher Judicial Service and 39 Sub- 
Judges in the Lower Judicial Service. Both 
the petitioner and respondent No. 3 ‘at 
that time fell in the third category, Thus, 
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even though the petitioner and respon- 
dent No. 3 had for a short while been 
allocated to two different States, namely, 
one was allotted to Punjab and the other 
to Haryana, but with the coming into ex- 
istence of the Delhi High Court both of 
them again joined the same service and 
their rank and seniority was throughout 
maintained. 


‘g. On 9th May, 1967 the petitioner 
Luthra was .appointed as Assistant Ses- 
sions Judge, Delhi. Respondent No. 3 was 
appointed as Assistant Sessions Judge on 
2lst February, 1968, but it appears that 
by a letter dated 22nd March, 1971 writ- 
ten by the Registrar of the Punjab and 
Haryana High Court addressed to the 
Accountant General, Punjab, Simla re- 
spondent No! 3 was given pro forma pro- 
motion with effect from 24th June, 1967. 
The pro forma promotion is related to 
vacancies in his parent State and has 
nothing to do with vacancies or seniority 
where both were at the relevant time 
serving. This letter is annexed as An- 
hexure 2 appearing at pages 288-89 of 
the Paper Book. The petitioner Luthra 
was however given benefit of the next 
below rule as Additional District and 
Sessions Judge with effect from 28th 
July, 1967. This unfortunate episode 
seems to be the sheet anchor of the argu- 
ment of respondent No 3 in , claiming 
seniority over the petitioner. It is true 
that by virtue of the letter referred to 
above respondent No. 3 was appointed as 
Additional District and Sessions Judge 
prior to the petitioner but since this ap- 
pointment was made subject to the next 
below rule it is manifest that the senior- 
ity of the petitioner over respondent No. 
3 was fully protected otherwise if in fact 
the respondent No. 3 was to be given 
seniority over the petitioner, the question 
of giving benefit of the next below rule 
to the petitioner would not have arisen. 
The letter referred to above was passed 
by the order of the Chief Justice and the 
Judges of the High Court. In these cir- 
cumstances, therefore, merely because 
respondent No. 3 got a pro forma promo- 
tion and was temporarily appointed as 
Additional District and Sessions Judge 
Six months before the petitioner that 
will not make him senior to the petition- 
` er. This fact is borne out by another cir- 
ecumstance. The petitioner was also ap- 
pointed as Additional District and Ses- 
sions Judge on 25th November, 1967 and 
while both the petitioner and respondent 
No. 3 were holding the same. post at 
Delhi. The petitioner was confirmed as 
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District and Sessions Judge in his parent 
State of Haryana on 2nd October, 1970. 
On the other hand, respondent No. 3 was 
appointed as Addl. District & Sessions 
Judge Delhi on 5-6-1968 and continued 
as Addl. District and Sessions Judge till 
17-5-71. Respondent No. 3, however, was 
confirmed as Sub-Judge on 5-6-1968 but 
was confirmed as District and Sessions 
Judge Delhi several years after. 


T. On 27-8-1970 Delhi Higher Judicial 
Service and Delhi Judicial Service Rules 
were framed by the Lt. Governor in con- 
sultation with the Delhi High Court. On 
22-3-1971, Shri Khanna respondent No. 3 
was appointed as Member, Income-tax 
Tribunal at Jaipur. About two months 
thereafter i.e. on 17-5-1971 there was a 
regular notification initiating the consti- 
tution of the Delhi Higher Judicial Ser- 
vice with effect from 17-5-1971 by which 
in the Higher Service the petitioner was 
put at S. No. 7 and respondent No. 3 at 
S. No. 8. This notification may be ex- 
tracted thus:— 


“In pursuance of the provisions of 
Rule 6 of the Delhi Higher Judicial Ser- 
vice Rules 197) the Administrator of 
Delhi is pleased to appoint substantively 
in consultation with the High Court, the 
following persons from the States noted 
against each, to the Delhi Higher Judicial 
Service at its initial constitution with 
effect from 17-5-71 and in order of se- 
niority indicated: : 


(See Table on next page) . 


8. Thus, this notification would show 
that whatever may have been the posi-. 
tion prior to the coming into force of the 
new service, the petitioner was treated 
to be senior to respondent No. 3. As we 
have already stated that both the peti- 
tioner and respondent No. 3 were practi- 
cally recruited through the same source 
and were members of the same service 
though for a short period the petitioner 
was allotted to Haryana and respondent 
No. 3 to Punjab but that would not in- 


.troduce any break in the service of either 


of them or bring about a change in their 
seniority. Unfortunately, however, it ap- 
pears that the confusion was worse con- 
founded by a decision taken by the Delhi 
High Court -on a representation filed by 
respondent No. 3. It appears that after 
the final list under the Delhi Higher Ju- 
dicial Service was notified and approved, 
respondent No. 3 filed a representation 
on the 2ist January, 1972 claiming se- 
niority over the petitioner. This repre- 
sentation appears to have been accepted 
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H. No. Name of the Officer 


ee ces 





Post held at present 
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State to which belongs 


1. Shri Rajinder Nath Registrar, Delhi High ~ . Hiamechal 
Aggarwal . . ` Court, New Delhi. Pradesh ` 
2. Shri Fauja Singh Addl. District & Sessions Punjab ` 
Gill Judge, Delhi. | 
A Shri Mohinder (Member Punjab Official Panjab ` 
` Singh Joshi Language (Legislative) 
, Commission, Ministry of 
Law, Government of 
A India. 
d Shri Kashmir Addl. District & Sessions Punjab 
Bingh Sidhu Judge, Delhi. 
5. Shri Om Nath do. -do- 
Vohra a 
6. . Shri Jagmander - AC. -do- 
Dag Jain 
Ta Shri Gulshan Rai lt Haryana 
: Luthra S 
8  - Shri Dev Raj do. Punjab” 
Khanna 





by the High Court on 10th June, 1976 


(by an order) which runs thus: 


“I am desired to say that Shri D R. 
Khanna a member of the Delhi Higher 
Judicial Service, at present on deputa- 
tion as Judicial Member, Income-tax Ap- 
pellate Tribunal made a representation 
dated the 25th January, 1972 (copy en- 
closed) requesting that for the reasons 
stated therein he may be placed above 
Shri G. R. Luthra in the Gradation List 
of the officers of the Delhi Higher Judi- 
cial Service. The comments of Shri 
Luthra on the aforesaid representation 
of Shri Khanna were obtained, Subse- 
quently, both the officers filed counters, 
copy of each one of which is enclosed. 
Both Shri Khanna and Shri Luthra were 
heard by a Committee of two Hon’ble 
Judges who submitted a report which 
was considered on the Administrative 
Side by the Full Court in’ its meeting 
held on 20th May, 1976 and it was de- 
cided that in view of Rule 6 (3) of the 
Delhi Higher Judicial Service Rules, 1970, 
as interpreted by the Supreme Court in 
AIR 1974 SC 1908. Shri Khanna is senior 
to Shri Luthra. I am directed to request 
that orders of the Administrator may De 
obtained in this behalf and necessary 
amendment in Delhi Administration’s 
Notification No. 1 (74)/76-Judl. dated the 
15th May, 1971 be made”. | 
Thus, the basis of the order of the High 
Court was the interpretation of Rule 6 (3) 
of the Delhi Higher Judicial Service Rules, 
.1970. Section 6 (3) runs thus:— 


“6 (3). The seniority of the candidates 


appointed at the initial constitution shall © 


be in accordance with the length of ser- 
vice rendered by them in the cadres to 
which they belong at the time of their ` 
initial recruitment to the service provid- 
ed that the inter se seniority as already 
fixed in such cadres shall not be altered.” 
A perusal of this rule would manifestly 
show that the petitioner was treated as 
senior to respondent No, 3 throughout his 
whole career and even in the initial re- 
cruitment by which the Delhi Higher 
Judicial Service came into existence, the 
petitioner was shown senior to respondent 
No. 3, and, -therefore, on a plain reading 
of Rule 6 (3) there was no merit in the 
representation of respondent No. 3 and 
according to the second part of the rule 
since inter se seniority had already been 
fixed initially, the petitioner would be 
deemed to be senior to the . respondent 
No. 3 and this seniority could not be al- 
tered. With due respect to the Hon’ble 
Judges we feel that the construction plac- 
ed by the High Court on Rule 6 (3) was 


not correct. The High Court appears to 


have relied on a decision of this Court in 
G. R. Luthra v. Lt. Governor, Delhi, AIR 
1974 SC 1908 which is clearly distinguish- 
able from the facts and circumstances of 
the present case and in which the history 
of the services of the two officers had nof 
been placed or argued nor was respon- 
dent No. 3 a party to that petition and, 
therefore, his case never came up for 
consideration before this Court. There- 
fore, this Court had no occasion to con- 
sider the various aspects of the question 
which exhypothesi did not arise. The 
facts and circumstances under which the. 


petitioner’s seniority was maintained by 
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giving a pro forma promotion to respon- 
dent No. 3 and protecting the seniority 
of the petitioner by concept of next be~ 
low rule was also not brought to the no- 
tice of the Court. ù 


9. In fact, in the case of G. R. Luthra 
v. Lt. Governor, Delhi (supra) this Court 
clearly laid down that the criterion for 
the determination of seniority under the 
Delhi Rules was the length of service 
rendered by the candidates during the 
period when they were rendering service 
either as District Judge or as Additional 
District and Sessions Judge against per- 
manent or temporary posts. From the 
notification dated 19th May, 1971 which 
has been extracted above it would be 
seen that Mr. Sidhu, Mr. Vohra and Mr. 
Jain over whom the petitioner Luthra 
was claiming seniority were shown at 
S. Nos. 4, 5 and 6, that is to say above 
the petitioner Luthra, This Court there- 
` fore obviously held that length of ser- 
vice of these officers being more than the 
petitioner Luthra, the claim of the peti« 
tioner Luthra was wholly untenable. In 
this connection, this Court observed as 
follows:— 


“Rule 6 (4) of the Delhi Rules shows 
that the respondents and the appellant 
were absorbed in the Delhi Higher Judi- 
.cial Service from the States of Punjab 
and Haryana. The length of service ren- 
dered by them as Additional District and 
Sessions Judges is the criterion to fix 
the seniority. The word ‘create’ 
includes both permanent and tem- 
porary posts. Ta confine cadre to 
permanent posts under the Delhi 
Rules would be to render the Rules 
totally unworkable and impracticable be- 
cause at the time of initial recruitment 
the persons came on deputation from 
States mostly in their temporary capa- 
city as Additional District and Sessions 
Judges. 


For these reasons we are of opinion 
that the respondents Sidhu, Vohra and 
Jain had been rightly treated as senior 
to the appellant on the ground that ‘the 
length of service rendered by the respon- 
dents in the cadre of District and Addi- 
tional District and Sessions Judges to 
which they belonged at the time of initial 
recruitment is longer than that of the ap- 
pellant.” 

In the instant case also the petitioner and 
respondent No. 3 have been drawn from 
different sources and different States be- 
fore they were absorbed in the Delhi 
Higher Judicial Service and it would ap- 


pear from the notification mentioned 
above that while the petitioner Luthra 
was shown at S. No. 7, respondent No. 3 
was placed at S. No. 8. Therefore, on a 
parity of reasoning adopted by this 
Court in the case cited. above the case of 
respondent No. 3 claiming seniority over 
the petitioner Luthra cannot be accepted.' 
Thus, the High Court in recommending 
that respondent No. 3 should be treated as 
senior to the petitioner Luthra acted 
against the,express decision of this Cour 

cited above and that the order of the Hig 

Court, therefore, was legally erroneous 
and if given effect to would have been 
pale of Article 16 of the Constitu- 
ion. 


10. Moreover, Rule 6 (1) of the Delhi 
Judicial Service Rules runs thus:— i 


“6 (1). For initial recruitment to the 
service, the Administrator shall, in con- 
sultation with the High Court, appoint 
persons to the service substantively from 
amongst the following:— 


(a) District Judges and Additional Dis- 


trict Judges functioning as such in the 


Union Territory of Delhi on deputation 
from other States,” 

Clause (a) makes it absolutely clear that 
persons to the Higher Service would be 
recruited only from those District and 
Additional District Judges who were 
actually functioning in the Union Terri- 
tory of Delhi on deputation from other 
States. It is common ground that on this 
crucial date respondent No. 3 was not 
functioning either as District Judge or 
as Additional District Judge but was on 
deputation with the Income-tax Tribunal, 
In view however of the affidavit’ given 
by the respondent No. 3 we refrain from 
giving any finding as to whether or oof 
respondent No. 3 was validly appointed 
because respondent No. 3 had conceded 
in his affidavit that he would not press 
his claim of seniority over the petitioner 
and, therefore, we need not take into 
consideration the provisions of Rule 6 (1) 
(a) of the Rules. 


11, Thus, on an overall consideration] _ 
of the various aspects of the matter dis- 
cussed above, we are satisfied that the 
petitioner Luthra was senior to respon- 
dent No. 3 and was rightly placed above 
respondent No. 3 in the initial constitu- 
tion of the Delhi Higher Judicial Service 
by virtue of the notification dated 19th 
May, 1971, and is, therefore, entitled fo 
such right as he may have and shall b 
deemed to be senior to respondent No. 3. 
The order of the Lt. Governor (respon-| 
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dent No. 1) based on the recommendation 
of the High Court treating the petitioner 
to be junior to respondent No. 3 is legally 
erroneous and is quashed as by making 
respondent No. 3 senior to the petitioner 
the right of the petitioner under Art. 1 
is clearly violated. 
12. The petition is accordingly allow- 
ed, but in the circumstances of the case 
there will be no order as to costs. 
Petition allowed, 
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Civil Appeal No, 1592 of 1969, D/- 28-8- 
1979. 


M. Ramakrishnan, Appellant v, State 
of Madras, Respondent. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 5 (4) 
(a) read with S. 3 (42) and S. 21 — Ex- 
pression ‘stridhana land’ — Meaning of-— 
Land acquired by female after com- 
mencement of Act is not entitled to con- 
cession under S. 5 (4) (a). AIR 1973 Mad 
321, Overruled. 

The expression “stridhana land” used 
in Section 5 (4) (a) has been given a re- 
stricted meaning by Section 3 (42) of the 


Act which defines it as any land held on: 


the date of the commencement of the Act 
by any female member of a family in 
her own name. S. 21 under which the 
land in question ‘becomes liable to be in- 
cluded in the holding of the appellant 
for purposes of determination of the sur- 
plus land does not make any difference 
between stridhana property of a female 
acquired after the commencement of the 
Act by inheritance or bequest from any 
person’ and any other property held by 
her family. From a reading of the defi- 
nition of the expression “stridhana land” 
in Section 3 (42)-and the provisions of 
Section 5 (4), it is clear that the State 
Legislature intended to extend the con- 
cession available under Section 5 (4) of 
the Act only to the stridhana property 
held by a female on the date of the com- 
mencement of the Act and not. to pro- 
perty . acquired by her thereafter. AIR 
1973 Mad 321, Overruled, (Para 12) 

The expression ‘stridhana’ is not used 
in the Act in the sense in which it is used 


*(Civil Been, Petn. No. 1791 of 1967, DL 
12-3-1969 (Mad).) 
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in Hindu Law. The Act is applicable to 
Hindus as well as others governed by 
other personal laws. It is, therefore, re- 
asonable to construe the expression ‘stri- 
dhana land’ as referring only to the land 
held by a female on the date of the com- 
mencement of the Act and not to lands 
inherited by her or acquired by her as 
a bequest at any subsequent point of 


time. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1973 Mad 321 14 


M/s. K. Jayaram and E Ramkumar, 
Advocates, for Appellant; Mr. A. V. Ran- 
gam, Advocate, for Respondent, 


VENKATARAMIAH, J.:— This appeal 
by special leave is filed against the order 
dated March 12, 1969 passed in Civil Re- 
vision Petition No. 1791 of 1967 on the 
file of the High Court of Madras, 


2 On the date of the commencement 
of the Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act, 1961 (here- 
inafter referred to as ‘the Act’) i.e. April 
6, 1960, the appellant owned approxi- 
mately 47 acres of agricultural lands. He 
was required to file a statement under 
Section 8 of the Act within 90 days from 
the date specified in the Notification issu- 
ed by the Government in that behalf in 
respect of all lands held or deemed to 
have been held by him furnishing the 
particulars ‘mentioned in that provision 
to the authorised officer within whose 
jurisdiction’ his holding or major part 
thereof was situated. Accordingly, he filed 
his return. In the course of the enquiry, 
the Authorised Officer found that under 
a will made by Sivagami Achi, the 
mother of the appellant, who died on 
April 20, 1962, the appellant became en- 
titled to 4.99 standard acres and his wife, 
Devika got 8.81 standard acres of agri- 
cultural land. The Authorised Officer 
after ascertaining the true extents of the 
several bits of agricultural land held by 
the appellant on April 6, 1960, exempted 


2.21 acres of land under Section 73 of the © 


Act and determined the extent of sur- 
plus land which had to be surrendered 
by the appellant under the Act at 12.803 
standard acres on the basis that the ap- 
pellant’s family which included his wife 
was holding 44-46 acres as also the land 
which the appellant and his wife got 
under the will of Sivagami Achi. On the 
above basis, he directed the final state- 
ment to be published under Section 19 of 
the Act. Aggrieved by the order of the 
Authorised Officer, the appellant filed an 
appeal before the Land Tribunal i.e. the 
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Subordinate Judge of Thanjavur under 
Section 78 of the Act contending inter 
alia that the extent of 8.81 standard acres 
which had been bequeathed in favour oË 
his wife, Devika by his mother Sivagami 
Achi under the will referred to above 
was stridhana land and had to be dealt 
with accordingly as required by Sec- 
tion 5 (4) (a) of the Act. The learnec 
Subordinate Judge accepted the case of 
the appellant that the extent of 8.81 
standard acres acquired by Devika on the 
death of Sivagami Achi should be allow- 
ed to be retained by her in addition to 
30 standard acres, The case was, however. 
remitted back to the Authorised Officer 
for making a fresh determination of the 
surplus extent of land in accordance with 
the order passed in appeal. The State of 
Tamil Nadu filed a revision petition 
under Section 83 of the Act before the 
High Court against the appellate order. 
The High Court allowed the revision pe- 
tition holding that the extent of 8.81 
standard acres acquired by Devika was 
not ‘stridhana land’ as defined under 
Section 3 (42) of the Act and could not 
be treated as such while determining the 
surplus land. The High Court further 
held that the land acquired by Devika 
was governed by Section 21 (1) read with 
Section 10 (2) (b) of the Act. This ap- 
peal is filed against the said order. 

3. In order to appreciate the submis- 
sions made on behalf of the parties þe- 
fore us, it is necessary to refer briefly to 
some of the provisions of the Act. The 
Act was passed to provide for the fixa- 
tion of ceiling on agricultural land hold- 
ings and for certain other matters con- 
nected therewith in the State of Tamil 
Nadu. Having regard to the limited ex- 
tent of the area of agricultural land 
available for cultivation in that State, 
the great disparity in the ownership of 
agricultural land leading to the concentra- 
tion of such land in the hands of certain 
persons, the need for reduction of such 
disparity in the ownership of agricultural 
land in that State and the necessity for 
fixing a ceiling on the agricultural land 
holdings, provisions were enacted in the 
‘Act fixing a ceiling on the agricultural 
land holdings and providing for acquisi- 
tion of agricultural land in excess of the 
ceiling area and distribution of such land 
amongst the landless and other persons 
among the rural population. 


4. Section 3 (11) of the Act defined the 
expression “date of the commencement 
of this Act” as the date on which the 
Tamil Nadu Land Reforms (Fixation of 
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Ceiling on Land) Bill, 1960 was published 
in the Fort GL George Gazette, namely, 
the 6th day of April, 1960. 


3. Section 3 (34) of the Act defined 
the expression “person” as including any 
trust, company, family, firm, society or 
association of individuals, whether incor- 
porated or not. 


6. Under S. 3 (14) of the Act, ‘family’ in 
relation to a person meant the person, 
the wife or husband as the case may be, 
of such person and his or her minor sons 
and unmarried daughters and minor 
grandsons and unmarried grand-daugh- 
fers in the male line, whose father and 
mother were dead. 


7. Section 3 (7) of the Act defined 
‘celling area’ as the extent of Jand which 
a person was entitled to hold under Sec- 
tion 5. 


8. Section 3 (42) of the Act defined 
“stridhana land” as any land held on the 
date of the commencement of the Act by 
any female member of a family in: her 
own name. 

9. During the period in question, the 
relevant part of Section 5 of the Act read 
as follows: 


"5 (1) (a) Subject to the provisions of 
Chapter VIII, the ceiling area in the case 
of every person and, subject to the pro- 
visions of sub-sections (4) and (5) and 
of Chapter VIII, the ceiling area in ‘the 
case of every family consisting of not 
more than five members, shall be 30 
standard acres...... 

(4) (a) Subject to the provisions of sub- 
section (5), where the stridhana land held 
by any female member of a family to- 
gether with the other land held by all 
the members of that family, is in excess 
of 30 standard acres, the female member 
concerned may hold, in addition to the 
extent of land which the family is en- 
titled to hold under sub-section (1), stri- 
dhana land not exceeding 10: standard 


10. Section 7 of the Act read as fol- 
lows:— 


“7 On and from the date of the com- 
mencement of this Act, no person shall, 
except as otherwise provided in this Act, 
but subject to the provisions of Chapter 
VIII, be entitled to hold land in excess of 
the ceiling area: 

Provided that in caiculating the total 
extent of land held by any person, any 
extent in excess of the ceiling area and 
not exceeding half an acre in the case of 
wet land and one acre in the case of dry 
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land shall, irrespective of the assessment 
of such land, be excluded.” 
Section 21 of the Act read as follows:— 


“21. Ceiling on future acquisition by 
inheritance, bequest or by sale in execu- 
tion of decrees, etc.— 


(1) If, on or after the date of the com- 
mencement of this Act— 

(a) any person acquires by inheritance 
or bequest from any person; ......... any 
land, which, together with the land, if 
any, already held by him, exceeds in the 
aggregate the ceiling area; then he shail, 
within ninety days from the notified date 
or from the date of such acquisition, 
whichever is later, furnish to the autho- 
rised officer within whose jurisdiction 
his holding or the major part thereof is 
situated, a return containing the follow- 
ing particulars, namely......... We 


11. The lands which were bequeathed 
by Sivagami Achi, the mother of the 
appellant under a will were held by her 
on the date of the commencement of the 
Act ie. April 6, 1960. The appellant mar- 
ried Devika on June 29, 1960. Sivagami 
Achi died on April 20, 1962 and on her 
death, the appellant and Devika became 
entitled to the lands bequeathed in their 
favour by her. The draft statement relat- 
ing to the holding of the appellant was 
published on May 30, 1965 and the Au- 
thorised Officer passed his order on March 
14, 1966 treating the lands bequeathed 
by Sivagami Achi in favour of the appel- 
lant and his wife as part of the holding 
of the family consisting of the appellant 
and his wife. The case of the appellant 
before the Authorised Officer, the Sub- 
ordinate Judge and the High Court was 
that in view of Section 5 (4) (a) of the 
Act, the ceiling area should have been 
fixed in his case at 30 standard acres plus 
the extent of land bequeathed in favour 
of his wife ie. 8.81 standard acres. In 
this Court also, the very same contention 
is urged. We are of the view that there 
is no substance in this contention. 


12. The expression ‘stridhana land’ used 
in Section 5 (4) (a) has been given a re- 
stricted meaning by Section 3 (42) of the 
Act which defines it as any land held on 
the date of the commencement of the 
‘Act by any female member of a family 
in her own name, Admittedly on the date 
of the commencement of the Act ie. 
April 6, 1960, Devika was not the owner 
of the land in question. She acquired 
title to it only on April 20, 1962 on the 
death of the testatrix. The appellant can- 
not, therefore, claim any benefit under 
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Section 5 (4) (a) of the Act. Section 21 o 
the Act under which the land in question 
becomes liable to be included in th 
holding of the appellant for purposes o 
determination of the surplus land does 
not make any difference between stri- 
dhana property of a female acquired 
after the commencement of the Act by 


inheritance or bequest from any person 


and any other property held by her 
family. From a reading of the definition o 
the expression ‘stridhana land’ in Sec- 
tion 3 (42) of the Act and the provisions 
of Section 5 (4) of the Act, we are o 
opinion that the State Legislature intend- 
ed to extend the concession available 
under Section 5 (4) of the Act only to th 
stridhana property held by a female on 
the date of the commencement of the Act 
and not to property acquired by her 
thereafter, 


13. It was urged by Mr. K. J ayaram, 
learned counsel for the appellant that the 
Act was an expropriatory one and there- 
fore, we should construe Section 5(4) (a) 
of the Act as being applicable to agricul- 
tural land acquired by a female even 
after the commencement of the Act. We 
do not think that there is any room for 
construing the said provision in that way. 
The object of the legislation as mention- 
ed earlier was to acquire agricultural land 
in excess of the ceiling area from the 
holders thereof and to distribute the 
same amongst the landless among the 
rural population. If the construction urg- 
ed by the appellant is placed on Sec, 21 
of the Act, the very object of the statute 
would be defeated. If really the Legisla- 
ture intended that lands acquired by way 
of inheritance or bequest by a female 
on or after the commencement of the Act 
should also be dealt with in accordance 
with Section 5 (4), it would have defined 
the expression ‘stridhana land’ without 
the words ‘on the date of the commence- 
ment of this Act’. It has also to be borne| 
in mind that the expression ‘stridhana’ is 
not used in the Act in the sense in which 
it is used in Hindu Law. The Act is ap- 
plicable to Hindus as well as others gov- 
erned by other personal laws. It is, there- 
fore, reasonable to construe the expres- 
sion ‘stridhana land’ as referring only to 
the land held by a female on the date of 
the commencement of the Act and not to 
lands inherited by her or acquired by 
her as a bequest at any subsequent 
point of time. 


14. The learned counsel for the appel- 
lant relied on the decision of the High 
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Court of Madras. in Valliammal v, Autho« 
rised Officer, Land Reforms, Coimbatore 


{AIR 1973 Mad 321) in which a contention 
similar to the one urged before us on 
behalf of the appellant in this case had 


been accepted, The facts of that case were 


more or less similar to the facts in the 
case before us, The petitioner in that case 
was the wife of one Palanisami Gounder 
who was in possession of an extent of 
44.061 standard acres, after excluding the 
exempted lands, on the commencement 
of the Act. She inherited 11.075 standard 
acres on the death of her son on March 
25, 1962. In the return filed by him, the 
husband of the petitioner claimed that 
he was entitled to retain 30 standard 
acres as holding of the family and that 
his wife, the petitioner in that case, was 
entitled to hold 10 standard acres as stri- 
dhana property, The Land Tribunal, Co- 
imbatore held that since the Act. defined 
“stridhana land” as meaning any land 
held on the date of the commencement 
of the Act by any female member of the 
family in her own name and since the 
petitioner therein had inherited the land 
on the death of her son only on March 
25, 1962 i.e. subsequent to the commence- 
ment of the Act, she was not entitled to 
retain any land as stridhana property in 
addition to the extent of land which the 
family could retain under Section 5 (1), 
The petitioner questioned the correctness 
of the order of the Tribunal before the 
High Court of Madras in CRP No. 916 
of 1971. That petition was dismissed by 
Ganesan, J. on the ground that in view 
of the definition of stridhana land in Sec- 
tion 3 (42) of the Act, the petitioner 
therein was not entitled to hold 10 stand- 
ard acres as stridhana property, in addi- 
tion to the 30 standard acres allowed to 
the family consisting of herself and her 
husband. Thereafter a petition was filed 
before the High Court by the petitioner 
therein to review the order passed by 
Ganesan, J. The review petition came up 
for decision before another learned Judge 
who allowed the same by his order dated 
November 2, 1972. It is on the decision 
rendered on the review petition the reli- 
ance is placed by the appellant before 
us. In paragraph 6 of that decision, it is 
observed as follows:— 


"The Jearned Judge, who heard the 
civil revision petition, mainly relied on 
the definition of ‘stridhana property’ for 
holding that no woman is entitled to hold 
any stridhana property if the same was 
acquired or inherited subsequent to the 
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commencement of the Act. Of course, 
Section 3 (42) defines stridhana land as 
meaning any land held on the date of 
commencement of the Act by any female 
member of a family in her own name. 
But that meaning is to be adopted ‘un- 
less the context otherwise requires’, I€ 
has been repeatedly held that the word 
in the section will have to be interpreted 
and understood in the context in which 
it is used in the section and the definition 
given for that word in the definition sec- 
tion of the Act could not always govern 
the interpretation without reference to 
the context. In the context of Sections 5, 
7 and 21 and with reference to the scope 
and object of the Act, I am of opinion 
that the properties inherited by females 
as stridhana property subsequent to the 
commencement of the Act are also en- 
titled to the benefit of sub-section (4) of 
Section 5 of the Act.” 


15. It is true that the above passage 
supports the case of the appellant but we 
are of the view that in the context of 
Section 21 of the Act it is not necessary 
to give a meaning fo the expression ‘stri- 
dhana land’ different from what is stat- 
ed in Section 3 (42) of the Act. For the 
reasons already stated by us we hold 
that the aforesaid decision does not lay 
down the law correctly. It is also to be. 
observed that the earlier decision of the 
High Court of Madras which is now 
under appeal does not appear to have 
been brought to the notice of the learned 
Judge who decided the above case. 


16. We, therefore, hold that the High 
Court was right in this case in holding 
that Section 5 (4) of the Act was not ap- 
plicable to the land in question. 


17. It was lastly urged by Mr. K. 
Jayaram that in view of certain subse- 
quent amendments made to the Act, the 
case has to be examined afresh by us in 
the light of the amended law. We do not 
think that it is advisable to do so at this 
stage. It is open to the appellant if he 
is so advised to resort to appropriate pro- 
ceedings in order to claim the benefit 
that he may be entitled to under the am- 
ended law. Liberty is also reserved to 
the State Government to take whatever 
action it may take under the subsequent 
amendments to the Act. 

18. In the result, this appeal fails and 
is dismissed with costs. 

) Appeal dismissed, 





3979 
~ AIR 1979 SUPREME COURT 1909 


(From: Kerala)*. 
V. R. KRISHNA IYER AND 
P. N. SHINGHAL, JJ. — 
Civil Appeal No. 22223. of 1979, (Spl. 
Leave Dein. (Civil) No. 5714 of 1979), D- 
10-8-1979. 


- Baselius Mar Thoma Mathews I and 
others, Appellants v. Paulose Mar Athz- 
Masius and others, Respondents, 


_ Civil P.C. (1908), S. 24 (1) (b) — Witk- 
drawal of case to High Court — Groun¢s 
— Socially sensitive suits affecting con- 
siderable section of public — Court spe- 
cially constituted recording massive 
volume of oral evidence — Held with- 
drawal could not be rejected by exac- 
gerating importance of demeanour ef 
witnesses observed by trial Judge — 
Expeditious termination of litigation is 
of vital importance in such cases. C.M. P. 
(Transfer) No. 5069 of 1979, D/- 4-7-1979 
(Ker), Reversed. (Paras 6, 3) 


Mr. F. S. Nariman Sr. Advocate (Mn 
K. R. Nambiar Advocate with him), fcr 
Appellants; V. M. Tarkunde Sr. Advc- 
cate (M/s. P. P. Johan and N. Sudhe- 
karan Advocates with him), for Respor< 
dents Nos, 18 and 20, 


KRISHNA IVER, J.:— The Malankara 
Sabha, on the Kerala Coast, is an art- 
cient Church with a legendary past, and 
has a phenomenal following of a millian 
and a half orthodox Sypian Christiars 
with over a thousand parish churches to 
nourish the spiritual life of the flock. 
Schismatic pathology which ordinarily 
afflicts secular institutions struck (he 
ecclesiastical organisation resulting inter 
alia in bitter  litigative battles of 
several years’ standing. Some 250 suits 
manifesting this litigious syndrome, are 
stated to be pending in the several cour-s 
of Kerala. The members of this church 
are not new to forensic struggles and 
have, on earlier occasions, fought right 
up to the Supreme Court. The prolongé-~ 
tion of such a plurality of court cases in 
a community at once influential, im- 
portant and numerous, has many dele- 
terious social consequences and it wes 
wise of the High Court and the Govern 
ment of Kerala to have thought in terms 
of selecting eight of the most significart 
suits of the spate of cases and constituf- 
ing an ‘Additional District Courts’. spe 
*(C.M.P. (Transfer) No. 5069 of 1979, Dr- 
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cially for disposal of these socially sensi- 
tive cases. Thanks to this imaginative 
measure the eight suits which were made 
over to the specially appointed District . 
Judge made headway steadily forwards. 
An Additional District Judge, by name, 
Shri N. Vishwanath Iyer was first put in 
charge of these suits and he examined 
several witnesses. When he was transfer- 
red from Ernakulam, which is the venue 
of the District Court, another judicial 
officer by name, Shri S. Ananthasubra- 
manian was posted in his place. The lat- 
ter kept up the progress of the case and 
actually finished recording the entire 
evidence. Hardly had the arguments com~ 
menced when an application for transfer | 
was made to the High Court under S. 24 
(1) of the Civil Procedure Code praying 
for making over the suits to some other 
court for disposal. Certain aspersions 
suggestive of bias were made therein but 


the High Court (Mr. Justice Bhaskaran) 
eventually and rightly dismissed the 
petition. A petition to appeal by special 
leave was filed to this Court but, after 
making some submissions, counsel with- 
drew that petition when we indicated our 
reaction. Another petition had been filed 
under S. 24 (1) (b) of the Code for with- 
drawal of the suits to the file of the High 
Court, which was heard by another 
Judge of the High Court (Mr. Justice 
Khalid). The learned Judge dismissed 
that petition, and against that order the 
present petition for special leave has 
been moved. l 
2. We are deeply disturbed that an 
important community in the State of 
Kerala should be locked in litigation for 
long years and if amity can be restored 
by an end of the crop of cases which 
drive a wedge between sections of the 
same community it is a consummation 
devoutly to be wished. But all that 
courts can do is to adjudicate cases with 
the utmost speed and that has, apparent- 
ly been attempted successfully in the. pre- 
sent instance, The short point is whether, 
at this stage and in these circumstances, 
the eight suits concerned should be call- 
ed up to the High Court and disposed of. 


3. The learned Judge considered the 
various grounds urged before him for 
withdrawal of the suits to the High 
Court and was unimpressed by them. 
Merely because a considerable section of 
the public was tensely interested in these 
litigations the court was not prepared to 
withdraw them to the . High Court. nor 
was the circumstances that importance 
and intricate. questions of law were. in- 
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volved sufficient for such transfer in its 
view. A massive volume of oral evidence 
had been recorded by the specially ap- 
pointed Judge and so the High Cour 
Zelt that it would be “Proper for the 
court that recorded the evidence to hear 
the arguments also.” We are not inclined 
to fault the learned Judge in the view 
he has adopted. But there are many buts 
to any general proposition. 


4. Shri Tarkunde appearing for the 
respondents, stressed before us, as am 
additional consideration that if the cases 
were withdrawn to the High Court hac: 
tried, as was likely by a Division Benck 
of that court his clients might lose z 
statutory right of appeal and would have 
to depend upon the chancy jurisdiction 
under Art. 136 of the Constitution. A 
Single appeal, as of right, would be taken 


away, was his apprehension. 


5. Shri Nariman, appearing for the 
petitioners appellants has prudently 
though belatedly withdrawn the Special 
Leave Petition which made reference to 
bias, focussed on the advantage both 
sides would derive by an early deter- 
mination of the litigation at the High 
Court level. He also submitted that there 
was hardly any doubt that questions of 
law of considerable public importance 
were involved and an appeal to the Sup- 
reme Court, as of right, both under Arti- 
cle 133 and S 110 C. P.C., was a cer- 
tainty. He further emphasised that Sec- 
tion 24 (1) (b) would become a dead let- 
ter if Shri Tarkunde’s objection that an 
automatic right of appeal to the Supreme 
Court would be imperilled in the event 
of the High Court withdrawing suits, 
were to be accepted. 


6. We agree with the learned Judge of 
the High Court that some of the grounds 
put forward for withdrawal of the suits te 
the High Court were without merit and 
were rightly rejected. But we are not 
inclined to exaggerate the importance of 
the demeanour of witnesses observed by 
the trial Judge, especially when years 
have lapsed, heaps of evidence have been 
recorded and judicial memory with 
hyper-psychic sensitivity may, for a case 
like this, be said to be more in the books 
than in the wear and tear of life. What 
weighs with us is the importance of 
shortening the longevity of these quasi- 
public litigations, reducing the enorm- 
ous expenditures involved for both sides 
and entrusting even the first determina- 
tion, now that all evidence has been re- 
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corded, to the highest deck of Justice im 
the State. 


T. It is indubitable that after the de- 
cision by the District Court, appeals will 
inevitably be carried to the High Court, 
It is predictably reasonable to expect, 
from all that has been presented to us 
and all that we have been able to gather 
from the records, that the case involves 
questions of public moment and are like- 
ly to spiral up the Supreme Court on 
final appeal. In this jurisdiction, the ap- 
proach has to be pragmatic, not theore- 
tic, without whittling down the basics of 
law bearing on transfer of cases. 


8. We do not for a moment counten- 
ance the suggestion that the district 
Judge is not equal to the legal intricacies 
or factual challenges of these or other 
cases, the procedural law having vested 
him with unlimited jurisdiction and the 
High Court having committed these cases 
to his seisin. Hints of bias are also out of 
bounds, as we have indicated. If these 
suits, at this stage of early arguments 
which have yet to begin effectively, are 
transferred to the High Court a spell of 
few years in the stressful life of the liti- 
gation will be saved. Taking copies of a 
bunch of decrees by the District Court, 
followed by preliminaries and filing of 
appeals, service of notices and other 
ripening processes, may consume consi- 
derable time and money. And then the 
High Court would begin de novo the en- 
tire arguments and appreciation of the 
whole range of facts and law as in first 
appeal it is bound to do in a case of this 
type. Where lakhs of people are excitedly 
affected by the ultimate decision and tha 
fate of a few hundred suits and a thou- 
sand churches is to be settled by adju- 
dication, the elimination of some years 
and duplication of hearings and full 
arguments at the commanding height of 
the High Court is a wise measure, all 
things considered. The social savings of 
abbreviation of law’s delays are import- 
ant to social justice. . 


§. We do not tarry to dilate on the 
many dimensions to this transfer peti- 
tion except to state that we feel the ad- 
vancement of public justice will be pro- 
moted by the High Court itself at this 
stage, proceeding to hear the suits. We, 
therefore, direct that all the suits cover- 
ed by the_transfer petition be transferred 
to the High Court and tried from the 
present stage post- baste, since expeditious 
termination is the driving force behind 
this order for transfer, 
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. 10. A last thought before we part with 
this case. When sacerdotal institutions 
are litigious fights double, disaster threa~ 
tens society because the souls of the 
votaries not only suffer spiritual neg- 
lect but are maddened by the passions 
unleashed by forensic disputation. We 
leave this lis with the deep wish that 
the High Court will give the suits high 


priority in its agenda of postings 
and finish this unhappy chap- 
ter, if persuasively possible, by 


both sides burying the hatchet, abjuring 
litigative pugilistics and restoring a 
modus vivendi which will heal old 
wounds, bring new harmony and please 
the Spirit of Christ. That is the highest 
justice the several lakhs of good Chris- 
tians, now locked in long years of suits 
and appeals, sincerely hunger for. 
11. We allow the appeal as indicated 
above, 
Appeal allowed. 


AIR 1979 SUPREME COURT 1911 
(From: Punjab & Haryana)* 
N. L. UNTWALIA AND 
A, P. SEN, JJ. 

Civil Appeal No. 2021 of 1969, Di. 
27-7-1979. 

Avtar Singh and others, Appellants v, 
Jagjit Singh and another, Respondents, 

(A) Civil P. C. (1908), S. 11 — Return 
of plaint for presentation to Revenue 
Court — Latter court returning applica- 
tion on ground that it had no jurisdiction 
Filing of suit again in Civil Court — 
Res judicata. 

The Subordinate Judge decided that 
the Civil Court had no jurisdiction to try 
the suit and directed the return of the 
plaint for presentation to the proper Re- 
venue Court. When the plaintiffs filed 
their claim in the Revenue Court their 
petition was returned holding that the 
Revenue Court had no jurisdiction to try 
it. Thereupon the plaintiff again in- 
stituted a suit in the Court of sub-Judge, 

Held that either the plaintiff ought to 
have followed the matter in the First 
Civil suit and insisted up to the end that 
the suit was triable by a Civil Court, or, 
he would have taken the matter further 
before the higher authorities and Court 
from the order of the Revenue Court 


= 


and persisted that the matter whether 

*(S. A. No. 905 of 1963, D/- 15-1-1969 
(Punj & Har.).) 
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Avtar Singh v. Jagjit Singh (Untwalia J:) 


[Prs. 1-2} S.C. 1911 


the Civil Court had jurisdiction to decide 
the dispute between the parties or not 
was res judicata; and the Revenue Court 
had no jurisdiction to go behind the deci- 
sion of the Civil Court. The plaintiffs 
did neither, The suit had to fail on the 
technical ground of res judicata. AIR 
1940 PC 222, Rel. on. (Para 3) 


(B) Civil P. C. (1908), S. 11 — Question 
of jurisdiction — Res judicata. AIR 1929 
All 132, Overruled. 


If defendant does not appear and the 
Court on its own returns the plaint on 
the ground of lack of jurisdiction the 
order in a subsequent suit may not ope- 
rate as res judicata but if the defendant 
appears and an issue is raised and decid- 
ed then the decision on the question of 
jurisdiction will operate as res judicata 
in a subsequent suit although the reasons 
for.its decision may not be so. AIR 1929 
All 132 Overruled. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1940 PC 222: 1940 All LJ 813 4 


AIR 1929 All 132 4 


Mr. R. K. Garg, Advocate, for Appel- 
lants; Mr. Hardey Singh Advocate, (for 
No. 1) and Mr. N. S. Bindra, Sr. -Advo- 
cate (Mr. T. S. Arora Advocate with him), 
(for No. 2), for Respondents, 

UNTWALIA J.:— This appeal arises 
out of an unfortunate litigation where 
the plaintiff-appellant in this appeal has 
got to fail in this Court too on some 
technical grounds. 


2. One Sardar Balwant Singh died on 
10th March, 1955 leaving only three sons 
according to the case of appellants, 
namely, the two appellants and respon- 
dent No. 2. Respondent No. 1 claimed to 
be a fourth son of Balwant Singh entitl- 
ed to 1/4th share in the property left 
by him. The appellants filed Suit No. 41 
of 1958, in the Court of Sub-Judge, Bassi, 
The Civil Court on the objection of Res- 
pondent No. 1 framed a preliminary 
issue whether the said Court was compe- 
tent to try the suit or was it a matter 
which could be decided only by the Set- 
tlement Commissioner. By order dated 
7-7-1958 the Learned Subordinate Judge 
decided that the Civil Court had no juris- 
diction to try this suit and directed the 
return of the plaint for presentation to 
the proper Revenue Court. When the 
appellants filed their claim in the Re- 
venue Court their petition was returned 
holding that the Revenue Court bad no 
jurisdiction to try it. Thereupon, the ap- 
pellants instituted Suit No, 13 of 1960 in 


- 
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the Court of Sub-Judge, First Class. 
Bassi on 2-4-1960. This suit has failed 
throughout on the ground of res judicata. 
The High Court has affirmed the dismis- 
sal on the view that the decision dated. 
7-7-1958 given by the Civil Court in 
Suit No. 41 of 1958 on the point of Civil 
Court’s jurisdiction to try the suit will 
operate as res judicata. In our opinion 
the High Court is right. 


3. The Learned Counsel for the ap- 
pellants submitted that the appellants 
were driven from pillar to post for the 
redress of their grievances. When they 
instituted the suit in Civil Court, that 
Court held that it had no jurisdiction tc 
try it. When the suit was filed in the 
Revenue Court, the said Court took =€ 
contrary view. Where could the appel- 
lants then go? We do sympathise with 
the appellants’ dilemma but they were 
wrongly advised to do as they did. Hither 
they ought to have followed the matter 
in the First Civil Suit and insisted up tc 
the end that the suit was triable by 4 
Civil Court, or, they would have taken 
the matter further before the higher 
authorities and Court from the order of 
the Revenue Court and persisted that 
the matter whether the Civil Court had 
jurisdiction to decide the dispute be- 
tween the parties or not was res judi 
cata; the Revenue Court had no juris- 
diction to go behind the decision of the 
Civil Court. The appellants did neither, 
It is unfortunate that due to the wrong 
paths which they followed under wrong 
advice they have ultimately to fail on 
the technical ground of res judicata but 
there is no way out. 

4. It was pointed out by Lord Russell 
of Killowen, Upendra Nath v. Lall, AIR 
1940 PC 222 that there could be res judi- 
cata in regard to the question of lack 
of jurisdiction of the Civil Court to try 
a matter but— 

“A Court which declines jurisdiction 
cannot bind the parties by the reasons 
for declining jurisdiction; such reasons 
are not decisions, and are certainly not 
decisions by a Court of competent juris- 
diction.” (vide at p. 225), 


The above passage does not help the 
appellants, rather, goes against them. 
Mr. Garg had also placed reliance upon 
a Single Judge decision of the Allahabac 
High Court in Jwala Debi v. Amir Singh. 
AIR 1929 All 132 wherein the Learnec. 
Judge observed at p. 132 :— 

“Looked at closely, a question of juris- 
diction, along with it may be raised by 
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the defendant, is a question that virtual- 
ly arises between the plaintiff and the 
Court itself. The plaintiff invokes the 
Jurisdiction of the Court. The defendant 
may or may not appear. If the Court 
finds that it has no jurisdiction to en- 
tertain the plaint, it will order the re- 
turn of it for presentation to the proper 
Court. The defendant, if he appears, and 
if he so chooses, may point out to the 
Court that it has no jurisdiction. A deci~ 
Sion on the question of jurisdiction does 
not affect in any way the status of the 
parties or the right of one party to ob- 
tain redress against the other. The fact 
that a decision as to jurisdiction is not 
binding on the parties in a subsequent 


‘litigation will be apparent from this.” 


3. We do not approve at all the views 
as expressed by the Learned Single Judge 
of the Allahabad High Court. If defen- 
dant does not appear and the Court on 
its own returns the plaint on the ground 
of lack of jurisdiction the order in a 
subsequent suit may not operate as res 
judicata but if the defendant appears 
and an issue is raised and decided then 
the decision on the question of jurisdic-|_ 
tion will operate as res judicata in a 
subsequent suit although the reasons fo 
its decisions may not be so. 


6. l For the reasons stated above we 
dismiss this appeal but direct the parties 
to bear their own costs throughout. 


Appeal dismissed, 


AIR 1979 SUPREME COURT 1912 
(From: Bombay)* 
Y. V. CHANDRACHUD, C. J. 
S. MURTAZA FAZAL ALI AND 
E. S. VENKATARAMIAH, JJ. 
Civil Appeal No. 755 of 1978, D/- 17-7» 
1979. 
Krishna Kumar, Appellant v. The Di- 
visional Assistant Electrical Engineer, 
Central Railway and others, Respondents, 


Constitution of India, Art. 311 (1) — 
Removal from service by authority sub- 
ordinate to that appointing a civil ser- 
vant, Decision of Bombay High Court 
{Nag. Bench) in S.C.A. No. 4260 of 1976, 
D/- 21-10-1976, Reversed. 

The appellant was appointed as a Train 
Lighting Inspector under an order issued 


SSC A No. 4260 of 1976, D/- 21-10-1976 
(Bom-Nag. Bench).) 
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1979 | Krishna Kumar v. Divnl. Asstt E,, E., Central -Rly. 
removed from service by’ respondent 1, 


by the Chief Electrical Engineer and was 
removed from service under an order 
passed by the Divisional Assistant Elec- 
trical Engineer, Central Railway, Nagpur: 


Held that since the appellant had be2n 
removed from service by an order pass=d 
by the authority who, at any rate, was 
subordinate in rank to the Chief Electri- 
cal Engineer on the date of appellan:’s 
appointment the order of removal was 
in patent violation of the provisions of 
Art. 311 (1) of the Constitution. Whethar 
or not an authority is subordinate in 
rank to another has to be determin:d 
with reference to the state of affairs ex- 
isting on the date of appointment. It is 
at that point of time that the constitu- 
tional guarantee under Art. 311 (1) bə- 
comes available. The subsequent autho- 
rization made in favour of the authorizy 
passing the order of removal in regard 
to making appointments to the post beid 
by the appellant cannot confer upon hin 
the power to remove him. Besides, delz- 
gation of the power to make a particular 
appointment does not enhance or im- 
prove the hierarchical status of the del2- 
gate. An Officer subordinate to another 
will not become his equal in rank ty 
reason of his coming to possess some of 
the powers of that another. The Divi- 
sional Engineer did not cease to be sub- 
ordinate in rank to the Chief Electrical 
Engineer merely because the latter’s pov- 
er to make appointments to certain GOSS 
had been delegated to him. S. C. A. N3. 
4260 of 1976, D/- 21-10-1976 (Bom-Na3. 
Bench), Reversed, (Paras 5, 6, 7) 


M/s. R. K. Garg, Edward Faleiro, V. J. 
Francis and D. K. Garg, Advocates, fcr 
Appellant; Mr. R. P: Bhat, Sr. Advocate 
(Mr. Girish Chandra, Advocate with him), 
for Respondents. 


CHANDRACHUD, C. J.:— The appe- 
lant, Krishna Kumar, was appointed on 
May 30, 1966 as an Apprentice Mechan‘c 
(Electrical) after selection by the ' Rail- 
way Service Commission and on the 
completion of his training period, he wes 
appointed as a Train Examiner (Electr:- 
cal). On July 11, 1974 he was appointed 
as a Train Lighting Inspector, Nagpur 
under an order passed by the Chief Elec- 
trical Engineer. That the order of ap- 
pointment was made by the C.E.E. is un- 
disputed and indeed there can be no 
controversy over it. The list of officers 
declared to be heads of departments 
shows that Chief Electrical Engineers are 
heads of their departments. By an order 
dated August 31, 1976, the appellant wes 
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the Divisional Assistant Engineer, Cen- 


tral Railway, Nagpur, 


2. The appellant thereupon ` filed a 
Writ Petition (No. 4260 of 1976) in the 
Bombay High Court to challenge the 
order of removal. A Division Bench of 
the Nagpur Bench of the High Court dis- 
missed the Writ Petition summarily on 
October 21, 1976. Being aggrieved by that 
order the appellant has filed this appeal 
by special leave. 


3. The Special Leave Petition came 
up before this Court on February 22, 
1978 when a Bench consisting of Justice 
V. R. Krishna Iyer and Justice Jaswant 
Singh adjourned the petition for four 
weeks in order to enable the respondents 
to file an affidavit stating as to (i) who 
appointed the petitioner, with special re- 
ference to the designation of the Officer 
who made the order of appointment and 
(ii) who removed the petitioner from ser- 
vice, with special reference to the desig- 
nation of that Officer. Pursuant to that 
direction, two affidavits were filed by 
Shri S. P. Sarathy, Divisional Assistant 
Electrical Engineer, Central Railway, 
Nagpur. The petitioner filed his rejoinder 
affidavit on February 20, 1978. On a con- 


‘sideration of these affidavits the court 


on April 3, 1978 granted special leave to 
the appellant to file this appeal. 


4. Article 311 (1) of the Constitution 
provides that no person who is a mem- 
ber of a civil service of the Union or an 
all-India service or a civil service of a 
State or holds a civil post under the 
Union or a State shall be dismissed or 
removed by an authority subordinate to 
that by which he was appointed. The 
simple question for determination -is 
whether, as alleged by the appellant, he 
was removed from service by an autho- 
rity subordinate to that which had ap- 
pointed him. The relevant facts are but 
these and these only. The appellant was 
appointed as a Train Lighting Inspector 
under an order issued by the Chief Elec- 
trical Engineer and was removed from 
service under an order passed by the 
Divisional Assistant Electrical Engineer, 
Central Railway, Nagpur. The narrow 
question, therefore, for consideration is 
whether the Divisional Assistant Elec- 
trical Engineer is subordinate in rank to 
the Chief Electrical Engineer. None of 
the affidavits filed by Shri Sarathy, who 
passed the order of removal says that 
the post of Divisional Assistant Electri- 
cal Engineer is equivalent. to that of 
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the Chief Electrical Engineer in the offi- 
cial hierarchy. That the former is not 
higher in rank than the latter is self- 
evident. In the circumstances, it seems 
Clear that the appellant’ was removed 
from service by an authority which is 
subordinate in rank to that by which he 
Was appointed. 


5. In defence of the legality of the 
order of removal, counsel for the respon- 
dents'relies on paragraph 2 of respondent 
Us affidavit, dated January 7, 1978, 
wherein he has stated that the power to 
make appointments to the posts of the 
_ Train Lighting Inspector was delegated 
to certain other officers including the Di- 
visional Assistant Electrical Engineer. It 
is urged that since the Div. Asstt. Elect, 
Engineer has been given the power to 
make appointments to the post of the 
Train Lighting Inspector, he would have 
the power to remove any person from 
that post. We cannot accept this conten- 
tion. Whether or not an authority is sub- 
ordinate in rank to another has to he 
determined with reference to the state 
of affairs existing on the date of appoint- 
ment. It is at that point of time that the 
constitutional guarantee under Art. 311 
(1) becomes available to the person hold- 
ing, for example, a civil post under the 
Union Government that he shall not be 
removed or dismissed by an authority 
subordinate to that which appointed him. 
The subsequent authorization made in 
favour of respondent 1 in regard to mak- 
ing appointments to the post held by the 


appellant cannot confer upon respondent ` 


i the power to remove him. On the date 
of the appellant’s appointment as a Train 
Lighting Inspector, respondent 1 had no 
power to make that appointment. He can- 
not have, therefore, the power to remove 


6. Besides, delegation of the power 
to make a particular appointment does 
not enhance or improve the hierarchical 
status of the delegate. An Officer sub- 
ordinate to another will not become his 
equal in rank by reason of his coming to 
possess some of the powers of that an- 
other. The Divisional Engineer, in other 
words, does not cease to be subordinate 
in rank to the Chief Electrical Engineer 
merely because the latter’s power to 
make appointments to certain posts has 
been delegated to him. 


7. Since the appellant was appointed 
by the Chief Electrical Engineer and has 
been removed from service by an order 
passed by respondent 1 who, at any rate, 


i 





A.LR. 


was subordinate in rank to the Chief 
Electrical Engineer on the date of ap- 
pellant’s appointment, it must be held 
that respondent 1 had no power to re- 
move the appellant from service. The 
order of removal is in patent violation 
of the provisions of Article 311 (1) of the 
Constitution, 


8. For these reasons we allow the ap- 
peal, set aside the order passed by the 
High Court and hold that the order dated 
August 31, 1976 passed by respondent 1 
removing the appellant from service is 
unconstitutional and, therefore, of no 
effect. The appellant must accordingly 
be deemed to continue in service until, 
if so advised, the government takes ap- 
propriate steps to bring his service to an 
end. 

8. Respondents will pay the costs of 
the appeal to the appellant. 
Appeal allowed, 


AIR 1979 SUPREME COURT 1914 
(From: Gujarat) 
V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL, JJ. 


Civil Appeals Nos. 1212, 2089 and 2237 
of 1978, D/- 13-12-1978. 


Gujarat Steel Tubes Ltd., Appellant Ve 
Gujarat Steel Tubes Majdcor Sabha, 
Respondent. 


Constitution of India, Art. 145 (3) — 
Appeal by High Court’s certificate under 
Arts. 132 (i) and 133 (1) — Plea for re- 
ference to Constitution Bench under Arti- 
cle 145 (3) — No possibility of interpre- 
tation of Constitution vis-a-vis Art. 226 
arising — Resort to Art. 145 (3) — Not 
proper. (Para 3) 


V. R. KRISHNA IVER, J.:— These ap- 
peals have come up by certificate to this 
Court issued by the High Court under 
Articles 132 (1) and 133 (1) of the Con: 
stitution. As the case was opened, coun- 
sel for the appellant, Shri A. K. Sen, 
raised a preliminary point that these ap- 
peals had to be referred to a Constitu- 
tion Bench as they attracted Art. 145 of 
the Constitution. In fact, he devoloped 
his contention, supported by many sub- 
missions. He argued that Art. 227 and its 
interpretation came in a substantial way, 
with special reference to the concept of 
“tribunal.” He urged that once a certifi- 
cate under Art. 132 had been issued, the 
appeal had necessarily to go before a 
Constitution Bench, on a fair construc- 
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tion of Art. 145 (3). He. also put forward 
the plea that Art. 226, as amended by the 
42nd Amendment to the . Constitution, 
led to the same result. Indeed, the argu- 
ments spread over a wide ground. 


2. This plea for a reference to a Con- 
stitution Bench based on the provisions 
of Art. 145 (3) was resisted by Shri 
Tarkunde and Shri, Garg appearing for the 
respondents. Various rulings were cited 
on both sides and it was also supported 
by a certain alternative put forward by 
Shri Tarkunde that even assuming that 
Art. 227 and its interpretation did raise 
a substantial question (he refuted that 
plea but assumed it for argument sake), 
Art. 226 clearly applies and no question 
about the interpretation of the Constitu- 
tion vis-a-vis that article. could possibly 
arise. 

3. Having had the benefit of exten- 
sive arguments we have reflected over 
the pros and cons and have arrived at a 
conclusion that this is a case which does 
not compel us to resort to the provisions 
of Art. 145 (3) and that the appeal can 
be proceeded with by a Bench other than 
a Constitution Bench. It is not necessary 
at this stage to elaborately assign rea- 
sons for our conclusion. All that we need 
say is that having reached the decision 
that Art. 145 (3) is not necessarily at- 
tracted, the appeals will proceed on the 
merits. 


4. Since there is no time to finish the 
case right now on the merits although 
Shri A K. Sen started submissions ‘on 
the merits, we are adjourning the case 
as a part-heard one to a later date when 
this Bench assembles as per the direc- 
tions of Hon’ble the Chief Justice. Post 
this case after Christmas holidays. 

Order accordingly, 


AIR 1979 SUPREME COURT 1915 
(From: Calcutta)* 
N. L. UNTWALIA AND 
| A. P SEN, JJ. 


~- Civil Appeal No. 2494 of 1969, D/- 
31-7-1979. 

Parbati Debi and others, Appellants 
v. Mahadeo Prasad Tibrewalla, Respon- 
dent. 

(A) Limitation Act (1908), Art. 183 — 
Civil P. C. (1908), S. 48 — Applicability 
=- Mortgage decree passed in 1926 — 


SA F. O. O. No. 111 of 1966, D/- 24-1- 
1969 (Cal.).) 
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Parbati Debi v. Mahadeo Prasad (Untwalia J.) 


(pr, 1} S.C. 1915 


Steps taken by decree holder and case 
not lying dormant at any point of time 
of a period of 12 years — Settlement 
again arrived at between parties on 17-8- 
1953 for satisfaction of the decree — On 
JD’s failure to fulfil the settlement pro- 
ceedings. started by filing tabular state- 
ment on 7-6-1965 for execution of the 
decree which was well within 12 years 
of 17-6-1953 — Held execution was bar- 
red neither under S. 48, Civil P. C. nor 
under Art. 183 of Limitation Act (1908). 
(Para 5) 
(B) Civil P. C. (1908), S. 47 — One of 
judgment-debtors dying — His daughter 
sought to be substituted in his place — 
Daughter being universal legatee under 
the will of the deceased was a legal re- 
presentative competent to represent the 
estate of the deceased — Even in absence 
of the substitution of the sole executor of 
the will the execution of the decree was 
not defective. AIR 1982 SC 232, Rel, on. 
(Para 6) 
(C) Civil P. C. (1908), S. 47 — Mortgage 
decree in 1926 — Settlement between 
parties in 1953 not altogether renovation 
of old decree — On failure to observe 
terms of the settlement original decree to 
be executed. 


Held that the settlement arrived at on 
the 17th June, 1953 was not an alto- 
gether renovation of the old decree pass- 
ed in 1926. The terms of settlement were 
silent as to what was to happen on the 
failure of the judgment-debtors to 
satisfy the decree in the manner -agreed 
upon, In such a situation it was quite 
legitimate to assume that the parties in- 
tended that the decree holders would be 
entitled to realise the dues by execution 
of the original mortgate decree, The 
order dated 17th June, 1953 had not the 
effect of passing a new decree in substi- 
tution of the old one. It had merely tha 


effect of giving facility to the judgment- ` 
debtors for the satisfaction of the decre- - 


tal dues. On their failure to do so they 
were liable to be proceeded with in 
execution of the original mortgage dec- 
ree. 7 (Para 7) 
Cases Referred: Chronological 


M/s. D. N. Mukherjee and N. R. Chou- 
dhary Advocates, for Appellants: Mr. P, 
K. Chatterjee Sr. Advocate (Mr. Sukumar 
ag Advocate with him), for Respon- 

ent. 

UNTWALIA, J.:— This is an appeal. by 
certificate filed by the judgment-debtors 
from the decision of the Calcutta High 
Court given-in appeal from that of. a 


| Paras. 
(1962) 3 SCR 391: AIR 1962 SC 232 6 
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_ learned single Judge of that Court. The 
facts of the case clearly demonstrate the 
fighting attitude of the judgment-debtors 
to gain time for the satisfaction of the 
decree. 7 i Ss 
2 On August 15, 1925 one Indera 
Chand Kejriwal instituted on the origi- 
nal side of the Calcutta High Court a 
suit on the basis of a mortgage against 
Ram Chander Saraogi, Sewbux Saraogi 
and Tejpal Saraogi for recovery of Ru- 
pees 38,000 as principal and Rs. 6,082, 
8 annas as interest. By an equitable 
mortgage the property mortgaged consist- 
ed of two houses (1) No. 126, Harrison 
Road and (2) No. 13/2, Syed Salley Lane 
in the town of Calcutta. On November 26, 
1926 a consent decree was passed for a 
sum of Rs. 41,000 together with interest 
thereon @ 6.3/4% per annum. On failure 
of the judgment-debtors to pay the 
amount the mortgaged properties were 
to be sold. On 8rd of January, 1929 it 
was ordered and decreed that the mort- 
gaged property be sold. On 16th April, 
1934 Indera Chand Kerjriwal by a deed 
of assignment assigned his interest in the 
decree to Mahadeo Prasad Tibrewalla, the 
respondent in this appeal. On the appli- 
cation of the assignee decree-holder an 
order was made on the 8th May, 1934 
substituting his name in place of the ori- 
ginal decree-holder and recording some 
terms of settlement between him and 
the judgment-debtors. The amount with 
interest quantified on that date was Ru- 
pees 60,023.12 annas which was to carry 
an interest of 6.3/4% per annum. Subse- 
quently on an application of the decree- 
holder one Anandilal Poddar was ap- 
pointed on the 14th June, 1938 a receiver 
of rents and profits of the mortgaged 
properties. A sum of Rs, 10,000 was paid 
to the decree-holder on the 7th Septem- 
ber, 1939 towards part satisfaction of the 
decree. On the death of Ram Chander 
Saraogi, one of the judgment-debtors, by 
order dated the 7th August, 1945, Smt, 
Parbati Devi, Ananta Kumar Saraogi and 
Suraj Kumar Saraogi, his heirs and legal 
representatives, were substituted. They 
are appellants Nos. 1 to 3 in this appeal. 


3. No further payment was made to 
the decree-holder and eventually a con- 
sent order was passed by the Court on 
the 17th June, 1953 on the basis of the 
terms of settlement arrived at between 
the parties which were incorporated in 
the letter written by the Solicitor of the 
judgment-debtors to the Solicitor of the 
decree-holder. The terms of settlement 
are quoted in full in the appellate judg- 
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The salient 
terms of the settlement may be stated as 
follows:— 


(1) That the total dues on the date 
came to Rs. 1,10,000. 


(2) That Shri Anandilal Poddar, the 
receiver was to pay Rs. 35,000, 


(3) That a sum of Rs. 40,000 was to be 
paid by conveying premises No. 13/2 
SEN Salley Lane to the decree-holder, 
and, 


(4) That a sum of Rs. 35,000 was to be 
paid in cash by raising money by execu- 
tion of another mortgage of premises No. 
126, Harrison Road. 


4. Anandilal Poddar paid the sum of 
Rs. 35,000. But nothing further was done 
by the judgment-debtors pursuant to the 
settlement arrived at on the 17th J une, 
1953. Sewbux Saraogi, one of the judg- 
ment-debtors, died leaving a Will in 
which the universal legatee was his 
daughter Smt. Kapurbai and the sole ex- 
ecutor appointed therein was Motilal 
Jhunjhunwalla, husband of Kapurbai On 
the 7th June, 1965 the respondent affirm- 
ed a tabular statement for execution of 
the decree. A learned single Judge of the 
Caleutta High Court. dismissed that ap- 
plication mainly on two grounds— (1) 
that the terms of bargain between the 
parties recorded on the 17th June, 1953 
were entirely different from the original 
decree and had the effect of superseding 
it; the former decree, therefore, was not 
executable; (2) that the factum of the 
death of Sewbux Saraogi was not record- 
ed and his heirs were not substituted in 
the tabular statement,: In passing the 
learned single Judge also expressed the 
view that the execution was barred 
under Section 48 of the Code of Civil 
Procedure. On appeal by the decree- 
holder the Appellate Bench has reversed 
the decision of the learned single Judge 
on all the points. Hence this appeal by 
the judgment-debtors. 


5. We shall first dispose of the point 
of limitation. From the facts stated above 
it is abundantly clear that there was no 


‘bar of limitation in the present execu- 


tion instituted in the year 1965, At no 
point of time the mortgage decree had 
been fully satisfied. All through steps 
were being taken and it was not a case 
where the execution was barred either 
under Section 48 of the Code of Civil 
Procedure or Article 183 of the Limita- 
tion Act, 1908. It was conceded and 
rightly so by learned counsel for the ap- 
pellants that the execution was not bar- 
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red under ‘Article 136 of the Limitation 
Act, 1963.. But the submission was. that 
it was already barred when that Act 
came into force on the ist of January, 
1964 under Article 183 of the old Act. We 
have no difficulty in rejecting the argu- 
ment of limitation, All through steps 
had been taken by the decree-holder, 
The case was not lying dormant at any 
point of time for a period of more than 
12 years. When in the year 1929 there 
was an order for sale of the mortgaged 
properties it appears some payments 
were made and finally accounts were 
settled in the year 1934. Thereafter the 
mode of execution proceeded by appoint- 
ment of a receiver. A sum of Rs. 10,000 
was paid in the year 1939. In the . year 
1945 steps were taken for substitution of 
the heirs and legal representatives. of 
Ram Chander Saraogi, one of the deceas- 
ed judgment-debtors. Parbati Devi, ap- 
pellant No. 1, was allowed to take soma 
steps for the satisfaction of the decree, 
But nothing was done. Eventually a 
settlement was again arrived at on the 
17th June, 1953 for satisfaction of the 
decree but on the judgment-debtors’ fail- 
ure to fulfil the settlement the present 
proceedings were started by filing the 
tabular statement on the 7th of June, 
1965 well within 12 years of the 17th 
June, 1953. The point of limitation raised 
on behalf of the appellants, therefore, 
must be rejected. - 


' 6 A statement had been made in the 
tabular statement that Sewbux -~ Saraogi, 
one of the judgment-debtors, was dead, 
Kapurbai, his daughter along with others 
were sought to be substituted in his 
place. Later on it transpired that she was 
a universal legatee under a will execut- 
ed by Sewbux Saraogi. She was, there- 
fore, undoubtedly a legal representative 
competent to represent the estate of Sew- 
bux Saraogi. Even in absence of the sub= 
stitution of Motilal Jhunjhunwalla, the 
sole executor of the Will, the execution 
was not defective. Reference in this con- 
nection may be made to the decision of 
this Court in the case of Andhra Bank 
Ltd. v. R. Srinivasan, (1962) 3 SCR 391, 
a decision relied upon by the Appellate 
Bench. 


7. Coming to the third and the last 
jpoint it may be mentioned that the 
settlement arrived at on the 17th June, 
1953 was not an altogether renovation of 
the old decree. The amount due was 
quantified and the mode of satisfaction 
was prescribed giving liberty to the judg- 
ment-debtors to satisfy the decree . by 
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conveying one. of the two mortgaged 
houses and by paying a sum of Rs. 35,000 
in cash by raising the money by mort- 
gage of the other house.. The judgment- 
debtors did neither. The terms of settle- 
ment were silent as to what was to hap- 
pen on the failure of the judgment-deb- 
tors to satisfy the decree in the manner 
agreed upon. In such a situation it was 
quite legitimate to assume that the par- 
ties intended that the decree-holders 
would be entitled to realise the dues by 
execution of the original mortgage de- 
cree, Reading the terms of settlement in 
the context of the letter of the Solicitor 
of the judgment-debtors it is plain to us 
that the order dated 17th June, 1953 had 
not the effect of passing a new decree in 
substitution of the old one. It had mere- 
ly the effect of giving facility to the judg- 
ment-debtors for the satisfaction of the 
decretal dues, On their failure to do so 
they were liable to be proceeded with in 
execution of the original mortgage 
decree, 


8. For the reasons stated above, we 
hold that there is no substance in any of 
the points arising in this appeal, We ac- 
cordingly dismiss this appeal with costs, 


Appeal dismissed, 
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V. R. KRISHNA IYER AND 
P N. SHINGHAL, JJ. 


Special Leave Petn, (CrL) No, 2088 of 
1979, D/- 22-8-1979. 

Sharif -Ahmed,. Petitioner v, State of 
Uttar Pradesh, Respondent, 


Prevention of Food Adulteration Act 
(1954), Ss. 16,7 and 13 — Sentence — 
Prohibited coal-tar dye — Dye not men- 
tioned in Public Analyst's report to be 
injurious to human life — Plea of, for 
reduction of imprisonment part of sen- 
tence is not maintainable — Prohibition 
under Act and Rules is because prohibi- 
ted article is harmful to human health. 

(Para 1) 

M/s. N. Ali Khan and A. D. Mathur, 
Advocates, for Petitioner. 

KRISHNA IYER, J. :— Counsel for the 
petitioner states that the sentence im- 
posed upon his client for the offence 
under S. 7 read with S, 16 of the Preven- 


*(Criminal Revn. No, 1189 of 1979, Dj- 


25-7-1979 (All).) 
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tion of Food Adulterution Act must be 
reduced because the adulterant, namely, 
prohibited coal-tar dye, is, in his submis- 
sion, non-injuricus or innocent mix. 
Therefore, the imprisonment part of the 
sentence, it was urged, should be elimi- 
nated, It is true that the High Court has 
observed that the “colour which was 
mixed with powdered chillies” is not men- 
tioned in the Public Analyst’s report to 
be injurious to human life. It does not 
follow that because it is not specifically 


mentioned to be injurious, it is non-in~ 


jurious. Absence of evidence is not equal 
to evidence of absence. For aught we 
know, the prohibition under the Act and 
the Rules has been imposed because it is 
harmful to human health. It is true that 
the High Court has, under a mis-concep- 
tion, reduced the sentence, but we can- 
not be pressurised further into following 
the wrong path. The special leave peti- 
tion is dismissed. 

Leave Petition dismissed, 
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V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL, JJ. 
Special Leave Petn. (Civil) No. 5863 of 
1979, D/- 30-7-1979. 


Rama Varma Bharathan Thampuran, 
Petitioner v. State of Kerala and others, 
Respondents. 


Constitution of India, Art. 14 — Vali- 
amma Thampuran Kovilakam Estate and 
the Palace Fund (Partition) and The 
Kerala Joint Hindu Family System (Abo: 
lition) Amendment Act (15 of 1978), Sec- 
tions 4, 5, 3 — Validity — Not invalid. 

Since every member was entitled to an 
equal share with the Maharaja himself 
all the properties should be available for 
partition and this result, which is emi- 
nently just, is achieved by the omission 
of Section 5 from Act 16 of 1961. There- 
fore, the provision in Act 15 of 1978 omit- 
ting Section 5 from the principal Act is 
a virtue to be commended, not a vice to 
be condemned. It is eminently reasonable. 
Section 4 of Act 16 of 1961 provided for 
a share of member including those en 
ventre sa mere. This provision was delet- 
ed because its purpose was otherwise 
served by the substituted Section 3 of 
Act 16 of 1961 by including a direction 
to the Board “to effect partition of the 
Estate and the Palace Fund among all 
the members entitled to a Share, eeneg 
ae i ha EE 
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under Section 4 of the Kerala Joint Hindu 
Family System (Abolition) Act, 1975 (Act 
30 of 1976)”. The Board, being an old 
institution in plenary management since 
1949 and wisely composed of the senior- 
most members of the four branches, is 
sentimentally and functionally the best 
instrument to divide and distribute. It 
cannot be said that the Board was likely 
to act in any manner it pleased. A non- 
curial instrumentality and procedure for ` 
partitioning the properties cannot he 
condemned as discriminatory. Section 3 
of the Act 15 of 1978 cannot be regarded 
as dispensing with canons of fairplay of 
natural justice and of quasi-judicial 
values. The general law, processual and 
substantive, bearing on allotment of pro- 
perties cannot be thrown to the winds by 
the Board merely because Section 3 does 
not write these details into it. The power 
under Section 3 (2) is not unbridled and 
unconstitutional. It cannot be said that 
because appeals are absent justice is jet- 
tisoned. The Board is a statutory body 
and when it violates the prescriptions of 
the law or otherwise acts arbitrarily or 
mala fide, Art. 226 of the Constitution is 
a corrective. The royal family is being 
partitioned on principles similar to those 
applicable to all other Kerala Hindu 
families and the only difference is a 
Board instead of a court to allot shares 
by metes and bounds. This fully justified 
by the special circumstances. The Act 
cannot be challenged on the ground of 
unequal legislation picking out one from 
among equals for hostile treatment. The 
Act has none of the characteristics of 
class legislation and is, on the other hand, 
an equalising measure with a pragmatic 
touch and is not unconstitutional. 

(Paras 9, 10, 11, 12, 13, 14, 15, 16} 
Cases Referred: Chronological Paras 
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(1978) 2 SCR 272: AIR 1978 SC 851 14 
(1978) 2 SCR 621: AIR 1978 SC 597 14 


Mr. N. Sudhakaran, Advocate, for Peti- 
tioner; Mr. A. S. Nambiar, Advocate, for 
Respondents. 


KRISHNA IVER, J.:— All the parties 
are represented by counsel and we have 
heard them in extenso. We therefore pro- 
ceed to pass a speaking order. 


2. The princely family of Cochin with 
a proletarian plurality of members has 
been the cynosure of special legislations, 
the last of which is Act 15 of 1978, the 
target of attack in this special leave peti~- 
tion, Articles 14 and 19 of the Constitu- 
tion have been the ammunition. used by, 
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the petitioner in the High Court and h=re 
to shoot down the legislation as u#ra 
vires. | 


2-A. A brief sketch of the family law 
of the Cochin royalty may serve to ap- 
preciate the schemes of the latest legida- 
tion under challenge. The Maharaja of 
Cochin, reigned and ruled over a pre:ty 
princely State, Cochin, which is now an 
integral part of the Kerala State. When 
the curtain of history rose to find India 
free, the constellation of princedoms fused 
into Independent India’s democratic geo- 
graphy. Cochin and Travancore finaly 
fell in with this trend. As a first step 
they were integrated into the Travancore- 
Cochin State which came into being on 
July 1, 1949. Two days before this consti- 
tutional merger, the Maharaja of Cochin 
issued a Proclamation to provide for fhe 
impartibility, administration and preser- 
vation of the Royal Estate and the Palece 
Fund through a Board of Trustees. A 
small process of family legislation on the 
Cochin Palace followed the political 
transformation of the State. The Valiam- 
ma Thampuram Kovilakam Estate and the 
Palace Fund (Partition) Act, 1961 (Act 16 
of 1961) was the first, the primary pur- 
pose of which was to undo the impar-i- 
bility of the royal estate as declared 3y 
the Proclamation of 1949. The shares of 
the members, the mode of division aad 
the machinery for partition were statu- 
torily prescribed by Sections 4 and 5 of 
the said Act. The basics of those two sec- 
tions were that on a majority of Ce 
major members of the royal family ex- 
pressing their wish to be divided, tne 
Maharaja would consider whether it was 
in the interest of the family to partition 
the estate among the members and, if 
he did, direct the Board of Trustees to 
proceed with the partition under his s1- 
pervision: and control. Each member, in- 
cluding a child in the womb, was eligihie 
for a single share on an equal basis. The 
privileges of the Maharaja were preser- 
ed as his personal right but vis-a-vis 
family assets feudal ‘primogeniture’ fell 





shal legislation was 


the 26th Constitution Amendment Act of _ 


December 1971 which extinguished all 
royal privileges; privy purses and other 
dignities of the erstwhile rulers of the 
Indian States. With the denudation of his 
royal privileges the Cochin Maharaza 
stepped down to the level of the karta 
of a joint Hindu family. The royalty 
which was once a reality became a mere 
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memory and with the statutory injection 
of democratic rights into this blue-blood- 
ed family, plebeian claims for equal 
shares began to be voiced, especially be- 
cause the multifid of little royalties of 
the Maharaja’s matriarchal family lived 
in lurid poverty, as counsel distressingly 
described. Indeed, the marummakkatta- 
yam system which at one time ensured 
impartibility and. management by the 
seniormost member had lost its func- 
tional value and virtually vanished from 
the Kerala coast, thanks to the erosive 
process of legislative individualism. The 
final blow to this system was delivered 
by the Kerala Joint Hindu Family Sys- 
tem (Abolition) Act, 1975 (Act 30 of 1976) 
which fully wiped out the matriarchal 
pattern of hoiding and the Hindu un~- 
divided family system in the State of 
Kerala. Despite this revolutionary 
change, the Cochin royal family main- 
tained its former status as a marumma- 
kattayam undivided coparcenary since 
it was governed by special legislation 
which remained unrepealed. This regal 
matriarchal survival levelled into the 
mainstream of proprietary life with equal, 
partible shares for young and old, like 
the rest of the community when the 
Kerala legislature enacted the Valiamma 
Thampuram Kovilakam Estate and- the 
Palace Fund (Partition) and the Kerala 
Joint Hindu Family System (Abolition) 
Amendment Act, 1978 (Act 15 of 1978) 
(preceded by Ordinance No. 1 of 1978). 


4. A close-up of this statutory scheme 
is necessary since it is this legislation 
which is furiously fusilladed as uncon- 
stitutional by counsel for the petitioner, 
The legislative Proclamation of 1949, if 
we briefly recapitulate,. commended the 
constitution by His Highness the Maha- 
raja of a five-man Board of Trustee 
charged with the plenary task of ‘ad~ 
ministration, management and conserva- 
tion’ of the ‘Estate’ and ‘Palace Fund’, 
Act 16 of 1961 brought about a degree of 
economic democratisation while preserv- 
ing some of the special legal habiliments 
of the royal estate. The Board nominated 
under the earlier Proclamation was con- 
tinued but its responsibilities were broad- 
ened to include partitioning of the 
Kovilakam assets if a majority of major 
members — the voice of Palace demo- 
cracy — asked for division and the Maha- 
raja deemed it desirable in the interests 
of the family, This was a halfway house 
between the impartible old and partible- 
at-will new. A short provision of great 
relevance to the issue of constitutionality 
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is to be found in Section 7. The public 
policy behind this section excluding civil 
court jurisdiction is not merely the spe- 
- cial situation of the former royal family 
but the virtual impossibility within a life- 
time of division by metes and bounds 
and allotment of share to the 800 odd 
members, most of whom are little royal- 
ties in rags, homeless and hungry, seek- 
ing to survive by the small pieces from 
the large cake if ever it will be sliced 
and distributed. The exasperating longe- 
vity of partition litigation, what with the 
present cantankerous orientation and 
_ procedural interminability, preliminary. 
decree, appeals theron, commissions, ob- 
fections, revisions, final decrees, and a 
ruinous crown of other interlocutory pro- 
ceedings punctuating the suit, followed 
by inevitable appeals and special leave 
petitions and the like, baffles the humble 
and baulks their hope of getting a morsel 
in their short life span. When this pheno- 
menon — an Indo-Anglian processual þe- 
quest — is compounded by the calamit- 
ous fact that there are around 800 sharers 
and a variety of considerable assets to be 
divided, civil litigation for partition is the 
surest punishment to the tattered ‘prince- 
lings’ by pauperising them through the 
justice process and giving them stones 
instead of bread in the end, if the end 
would arrive at all! The compulsive 
pragmatics of distributive justice elected 
legislative compassion for this uniquely 
numerous crowd of pauperized patricians 
by exclusion. of civil court’s jurisdiction, 
The pathology of protracted, exotic pro- 
cessual legalistics needs comprehensive 
renovation if the Justice System is to 
survive but the legislature salvaged the 
largest royal family with the littlest in- 
dividual resources without waiting for 
the remote undertaking to overhaul Pro- 
cessual Justice to the people. Sociology 
is the mother of law, lest law in the books 
should be bastardised by the law of life, 


5. A radical measure which swept off 
the matriarchial system and the joint fa- 
mily form of estate for Hindus is the 
next statutory event which needs men- 
tion. Kerala Act 30 of 1976 (The Kerale 
Joint Hindu Family System (Abolition; 
Act, 1975), abolished, at one stroke the 
Hindu undivided family and converted 
them into tenancies-in-common with the 
rule of one member one share. The Cochin 
‘Kovilagam’ was not affected because 
neither Act 16 of 1961 nor the prior roya! 
proclamation expressly repealed. But the 
individualist spirit of Act 30 of 1976 in- 
vaded the royal family legislatively as 
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there is no basis for proprietary privi- 
lege, even as vestiges of past glory, in a 
democracy charged with social justice, 
So, Act 15 of 1978 (The Valiamma Tham- 
puran Kovilakam Estate and the Palace 
Fund (Partition) and the. Kerala Joint 
Hindu Family System (Abolition) Amend- 
ment Act, 1978) came to be passed where- 
by division of the Kovilakam assets was 
freed from the Maharaja’s subjectivism 
and made a mandate of the statute, in 
tune with the common trend. The modus 
operandi to work out partition was the 
Board and no specific prescription regard- 


‘ing the shares of members is given. No 


appeal from the partition effected by the 
Board is specified and Sections 4 and 5 
of Act 16 of 1961 are deleted retrospec- 
tively, i 


6. A quick glance at the provisions 
gives the impression that the legislature 
merely equated the right in partition of 
the junior members of the Kovilakam 
with that of the commonalty of maru- 
makkattayam families save that instead 
of the Civil Court the division by metes 
and bounds was to be carried out by the 
Board which was already in management 
and was familiar with the features of the 
family and the assets. A closer look, in 
the light of the constitutional challenge 
which was repelled by the High Court, 
leaves us cold, hot submissions to burn 
down the allegedly arbitrary and un-= 
reasonable legislation notwithstanding. 


7% Let us dissect the anatomy of tha 
Amending Act of 1978. Be it remember- 
ed that Act 16 of 1961 (the principal Act) 
is not and has never been attacked as 
ultra vires. If the principal Act was good 
the search for the invalidatory vice must 
be confined to the cluster of new clauses, 


8. The principal violation pressed be- 
fore us by Shri Govind Nair for the peti~ 
tioner, who is a senior member of the 
family, is of Art. 14 and the customary 
contention, more easily waged than 
established, is that arbitrary, unguided, 
naked and tyrannical power is conferred 
on the Board and therefore the whole 
Act is bad because the central piece of 
the statutory scheme is this machinery. 
True, our constitutional order is sensibly 
and sensitively allergic to arbitrary power 
and we have no hesitation in striking 
down any provision which can be an- 
athematised as creating uncanalised and 
Neronised power. The very creation of 
the Board was challenged as violative of 
Art. 14 since the jurisdiction of the Civil 
Court: is the common forum with other 
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judicial >: remedies, appellate and rev 
sional, . available for the aggrieved party, 


While the Board is given plenary power 


to divide and distribute with validity be- 


ing conferred on such partition the grie ` 
ance is that there are no appeals and res 


visions and the arbitrament of the Board 


even if it is arbitrary becomes final. This | 


is castigated as a caprice of the legisle- 
ture. More than all, the very singling 
out of the rulers family, poput- 
lous though it may be, . is ar- 
athematised as discriminatory. Ir- 
cidentally, the powers of the Board are 
charged as unreasonable since there is no 
provision to give a hearing to the affect- 
ed parties in the process of adjudication 
and the whole process may well be the 
deliberations of a secret campaign. These 
violent vices imputed to the statute wil 
certainly invalidate the Act 15 of 1978, 
if there were some substance therein, 
Even an imaginative exercise, if inform- 
ed by realism, discovers . no such infir- 
mity. 


9. Let us clear the confusion caused 
by the omission of Sections 4 ahd 5 cf 
the principal Act. Shri Govindan Nar 
for the petitioners relied on this omis- 
sion -to contend that the wholesome prc- 
visions of Sections 4 and 5 of the princi- 
pal Act of 1961 have been waywardly 


withdrawn leaving it to the Board to. 
award such shares as they fancied to the. 


various members, This submission prc- 
ceeds on a simple misconception. Sec. 4 
provides for an equal share for every 
member including a child in the wom) 
and Section 5 arrogates to the Maharaja 
of Cochin the power to exclude any prc- 
perties from the category. of partible 
estate. No democrat will shed a tear if 
Section 5 were deleted. The members, as 
Shri Govindan Nair himself urged, were 
mostly indigent, If that were so the. in- 
fliction upon such members by the Mahe- 
raja’s act of exclusion of as many pre 
perties as he thought should not be dé 
vided would be unjust. Since every mem 
ber was entitled to an equal share witn 
the Maharaja himself all the properties 
should be available for partition and 
this result, which is eminently just, is 
achieved by the omission of Section 5 
from Act 16 of 1961. Therefore, the pro- 
vision in Act 15 of 1978 omitting Sec. 5 
from the principal Act is a virtue to be 
commended, not a vice to be condemned, 
it is eminently reasonable and to contend 
against it is obviously unreasonable. 

10. A different criticism has been made 
regarding the deletion of Section 4 by 
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Shri Govindan Nair; but it is equally mis- 
conceived, if we may say so. Section 4 of 
Act 16 of 1961 provided for the share of 
members including those en ventre sa 
mere. This provision was deleted because) © 
its purpose was otherwise served by the 
substituted Section 3 of Act 16 of 1961 
by including a direction to the Board “to 
effect partition of the Estate and the 
Palace Fund among all the members en- 
titled to a share......... under Section 4 of 
the Kerala Joint Hindu Family System 
(Abolition) Act, 1975 (Act 30 of 1976).” 
The effect of the importation of Section 4 
of the Abolition Act is to ensure parti- 
tion per capita among all the members 
as in the case of a joint Hindu family 
other than an undivided mitansham 
Hindu family what was otiose, namely, 
Section 4 of Act 16 of 1961, was cut out. 
This was merely drafting operation not 
making any change in the substantive 
law bearing upon the shares of the mem- 
bers. The contention that by this dele- 
tion the members of the Kovilagam had 
been made over as hostages to the 
caprice of the Board of Trustees is a 
frightful error or disingenuous scare, 


11. In the course of his submissions, 
counsel had a dig at the Board, which, 
according to him, was an imperium in ` 
imperio, a law unto itself -and, therefore, 
arbitrary. This again is an egregious 
error. The Board was not a new creation 
but an old concoction. Thirty years ago 
the Ruler brought it into being. Since 


.then, the Kerala legislature, in Act 16 of 


1961, continued it and the latest legisla- 
tion now denounced before us recognised 
this time-honoured entity wherein the 
heads of the four branches were members 
and entrusted it with the work of divi- 
sion of assets, The Board, being an old 
institution in plenary management since 
1949 and wisely composed of the senior- 
most.members of the four branches, is 
sentimentally and functionally the best 
instrument to divide and distribute. In- 
deed Act 16 of 1961 had also entrusted 
the task of partition to the same Board 
and no member had during nearly two 
decades challenged the wisdom of the 
provision. We see no legal ground to 
blaspheme this Board. | 

12. The greater grievance of counsel 
about the Board was something else. He 
contended that the Board under Sec. 3 (2) 
was empowered to effect the partition of 
the Estate and the Palace Fund “and the 
partition ‘so effected shall be valid......” 
From this the criticism was spun out that 
the Board was likely to act in any man- 
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ner it pleased, sell the properties at any 
price, distribute the assets at its sweet 
will or whim and thus reduce the parti- 
tion of Kovilagam properties to a mock 
exercise by an unchallengeable Board. He 
contrasted this grim picture with the ad- 
vantageous alternative of a civil suit 


where the shares were fixed according to. 


law, the properties were valued by a 
Commissioner, objections to the report of 
the Commissioner were considered by the 
Court and a decree, preliminary or final, 
was subject to appeal and further ap- 
peal. The judicial process was a great 
guarantee of the rights of parties which 
was unavailable before the statutorily 
immunised and potentially eccentric 
Board of Trustees, We remained unmov- 
ed by this sombre picturisation made up 
of illusory apprehensions. We have ear- 
lier pointed out that the strength of the 
Cochin Royal family is around 800. The 
properties consist of urban lands, rural 
lands, buildings and other assets consi- 
Gerable in volume and value. A litigative 
resolution of the conflicts among mem- 
bers with the plethora of interlocutory 
proceedings plus revisions and appeals 
may be an endless adventure which would 
surely bankrupt the poorer members ana 
deny to everyone a share in the proper~ 
ties by metes and bounds for a genera- 
tion to come. Of course, those who are 
already in possession of properties — 
and counsel for the respondent hinted 
that the petitioners belong to this cate- 
gory — would benefit by striking down 
this legislation and delay in legislative 
rectification of the situation and the fur- 
ther litigation that might be launched 
and so on. Those who have, have a vest- 
ed interest in procrastination; those who 
have not, have an urgent interest in in~ 
stant justice. In this view, a non-curial 
instrumentality and procedure for parti- 
tioning the properties .cannot be con- 
demned as discriminatory. The alterna- 
tive created by the statute is quite a 
reasonable and in our view a better in- 
strument having regard to the totality oi 
factors. Law isnot a cocoon and keeps its 
eyes wide awake to the realities of life, 
The legislation in question has taken 
note of the fact that the Board has been 
for decades entrusted by the Maharaja 
by his Proclamation with the administra- 
tion of the family estate and no com- 
plaints have ever been voiced against 
their management. The latter legislation 
of 1961 has sanctified this Board. That 
legislation has gone to the extent of con- 


ferring powers of partitioning the Kovi- 


A. LR. 


lagam properties on this Board and the 
present Act of 1978 does nothing more. 
We are unable to understand how what 
was good and valid in 1961 Act could be- 
come vicious and invalid in 1978. The 
composition of the Board and its history 
and experience convince us that it was a 
fit instrument for the task entrusted, 


13. The fear expressed before us that 
the Board may ignore the norms of judi- 
cial procedure while settling the rights 
of parties is misplaced. We do not regard 
Section 3 of Act 15 of 1978, as dispens- 
ing with canons of fairplay of natural 
justice and of quasi-judicial values. 


14. We realise that the enormous 
work of dividing the properties has to ba 
carefully carried out. Quasi-judicial re- 
sponsibilities are implied by the statute 
in the Board’s functions and if the Board 
breaches these ` norms and canons the 
constitutional remedy under Article 226 
comes into play. After all, the Board is 
a statutory body and not an executive 
creature. It has been saddled with af- 
fecting the rights of parties and is bound 
to act quasi-judicially. Its deviances are 
not unreviewable in writ jurisdiction. 
Therefore, we direct the Board to com- 
ply with the requirements prescribed in 
several decisions of this Court in quasi- 
judicial -jurisdictions.. Natural justice is 
obviously the first as this court has ruled 
in a shower of cases especially highlight- 
ing in Maneka Gandhi’s case, (1978) 2 
SCR 621 and M. S. Gill’s case, (1978) 2 
SCR 272. This court has gone to the 
extent of holding that natural justice re- 
quired reasons to be written for conclu- 
sions made. In Organe Chemica] In- 
dustries y. Union of India, Writ Petn. No. 
4319 of 1978 delivered on 23-7-1979: (AIR 
1979 SC 1803) this Court has held that 
the absence of a right of appeal does not 
spell arbitrariness. It is further held in 
the same ruling that giving of reasons 
for conclusions is ordinarily an import- 
ant component of natural justice in quasi- 
judicial tribunals. In short, every facility 
that a party will reasonably receive be- 
fore a quasi-judicial body when righis 
are adjudicated upon, will be available 
before this Board and we mandate it to 
extend such facilities and opportunities, - 
We need hardly mention that when pro- 
perties are sold parties must be intimat- 
ed and the principles embedded in the 
Partition Act must be taken note of when 
properties are valued and allotted. The 
services of valuers of properties or of 
Commissioners must also be used. More- 
over, parties must be given opportunity 
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to object to reports of Commissioners, if 
any, appointed. In short, the general law, 
processual and substantive, bearing on 
allotment of properties cannot be thrown 
to the winds by the Board merely be- 
cause Section 3 does not write these de- 
fails into it. We must hasten to caution 
that no party can hold the Board in ran- 
som by raising vexatious and frivolous 
objections and putting in proceeding after 
proceeding merely to delay or defeat. 
The Board is geared to completion of the 
partition with a reasonable speed and 
that purpose must inform its activities. 
While every party is entitled to a reason- 
able voice in the proceedings no party 
can enjoy the privilege of thwarting the 
processes of justice. These observations 
and directions which are built-in in Sec- 
tion 3; in our view, are sufficient guide- 
lines to repel the submission that the 
power under Section 3 (2) is unbridled 
and unconstitutional. Partitions are best 
done by a broad consensus and the Board 
will remember that constant consulta- 
tion with the members may facilitate its 
work and reduce tension and friction. 


15. Nor are we impressed with the 
argument that because appeals are ab- 
sent justice is jettisoned. Oftentimes, 
appeals are the bane of -the justice sys- 
tem, especially because the rich can de- 
feat the poor and the weak can be’ baulk- 
ed of their rights indefinitely that way. 
We do not mean to decry the right of 
appeal, but may not go with the peti- 
tioner in glorifying it in ail situations. 
We have emphasised that the Board is a 
statutory body and when it violates the 
prescriptions of the law or otherwise acts 
arbitrarily or mala fide, Art. 226 of the 
Constitution is a corrective. Nothing more 
is needed because everything needed is 
implied in that power. 


16. The last and perhaps the 
valid submission, with meretricious at- 
traction, is the challenge based on un- 
equal legislation. picking out one from 
among equals for hostile treatment. We 
have held that the royal family is being 
partitioned on principles similar to those 
applicable to all other Kerala Hindu 
families and the only difference is a 
Board instead of a court to allot shares 
by metes and bounds. This, we have 
shown, is fully justified by the special 
circumstances. The Cochin Kovilagom 
vis-a-vis the Kerala State is sui generis. 
Ii has been legislatively dealt with as 
a special class throughout the history 
of Kerala and before. The Act impugned 
has none of the characteristics of class 
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legislation and is, on the other hand, an 
equalising measure with a pragmatic 
touch. 

17. We negative the specious submis- 
sion. 

18. We find no merit in this Special 
Leave Petition and dismiss it without 
costs. 

Petition dismissed. 
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(From: Madhya Pradesh)* 
N. L. UNTWALIA AND A, P SEN JJ. 


Civil Appeal No. 467 ‘of 1979, D/- 
2-8-1979. 


Anand Narain Shukla, Appellant v. 
State of Madhya Pradesh, Respondent. 


Constitution of India, Arts, 226, 331 
-— Writ petition by Government servant 
against his reversion .— Quashing of 
reversion on technical ground — Re- 
instatement of Government servant —- 
Second enquiry on merits — Permis- 
sible. AIR 1975 SC 2277, Distinguish- 
ed. (Para 3) 
Cases Referred: Chronological Paras 
(1976) 2 SCR 128: AIR 1975 SC 2277: 

1975 Lab IC 1681 3 


M/s. D. N. Mukherjee and G. 8S. 
Chatterjee, „Advocates, for Appellant; 
M/s. S. K. Gambhir, R. Nath and Miss 
H ee Advocates, for Respon- 
ent, i 


JUDGMENT:— The appellant was an 
Office Superintendent in the office of 
Agriculture Department, Certain char- 
ges were levelled against him. An 
enquiry was ‘purported to be held. 
After finding him guilty of some of 
the charges, he was reverted to a lower 
rank. He challenged that order by 
filing a Writ Petition in the Madhya 
Pradesh High Court. That writ peti- 
tion was allowed and the order of 
reversion was quashed on the ground 
that the enquiry held was not proper 
and legal. In view of the order of 
the High Court, the appellant was re- 
instated in his original post of Office 
Superintendent. But shortly after, he 
was put under suspension and fresh 
proceedings were started on the basis 
of the same “old charges. In the second 


*(Misc. Petn. No. 4 of 1967, D/- 25-4- 
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proceedings, he has-been found guilty 
of certain charges, . the . details. of which 
are not necessary to be- mentioned in 
our judgment. He was again reverted 
and it was also directed in the order 
that the allowance paid to him during 


the period of suspension could remain 
The appellant filed a second ` 


intact, 
writ petition in the High Court to 
challenge ` the DCH order of reversion. 
The High Court has dismissed his writ 
petition. Hence this appeal in this 
Court on gtant of a certificate by the 
High Court. 

2. Mr. D N. Mukherjee, learned 
counsel for the appellant urged only 
two points before us; (1) that after the 
earlier order of reversion was quashed 
by the High Court and after the ap- 
pellant was reinstated, no second en- 
quiry on the very same charges could 
be held and no second order of rever- 
sion could be legally and validly made; 
and (2) that appellant was entitled to 
the full salary for the period Ge sus- 
pension, 


3. We find no substance in either of 
the points urged on behalf of the ap- 
pellant. The earlier order was quash- 
ed on a technical ground. On merits 
a second enquiry could be. held, It 
was rightly held. 
statement does not bring about any 
distinction in that regard. The Govern- 
ment had to pass that -order because 
the earlier order of reversion had been 
quashed by ‘the High Court. Without 
reinstating the appellant, it would have 
been difficult, perhaps unlawful, to 
start a fresh enquiry- against the ap- 
pellant. The observations of this Court 
in the last paragraph of the judgment 
in State of Assam v. J. N. Roy Biswas, 
(1976) 2 SCR 128 are not applicable to 
the facts of the present case and do 
not help the appellant at all. 


4 The reduced amount paid to the 
appellant for the period of suspension 
was affirmed by making it a part of 
the order of reversion itself. That be~ 
ing so the second point urged by the 
counsel js also of no substance. For 
the reasons stated above, we dismiss 


this appeal but since the appellant has- 


already retired from service, we make 
no oraer as to costs, 
Appeal dismissed. 
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S MURTAZA FAZAL ALI AND 
A D. KOSHAL JJ. = 
Criminal Appeal No, 181 of 1974, D 
20-3-1979, 


Abdul Rehman, Appellant v, State of 
Karnataka, Respondent. 

Evidence Act (1872), S. 24 — Confes- 
sion recorded by specially empowered 
Taluka Magzistrate — Mere availability 
of Judicial Magistrate for recording 
confession will not by itself be suf- 
cient to discard evidence of Taluka 
Magistrate — Confession voluntary and 
generally corroborated — Held, confes- 
sion did not suffer from any infirmi- 
ties. 1973 Mad LJ (Cri) 646 (Kant), 

ed. (Para 2) 

S. M. FAZAL ALI, j This appeal 
by special leave is directed against the 
judgment cf the Karnataka High Court 
upholding the conviction of the appel- 
lant under S, 302 and his sentence of 
life imprisonment. Facts of this case 
have been fully detailed. in the judg- 
ment of the High Court and it is not 
necessary ‘for us to SE the same all 
over again. 


2. The central EE against the 
appellant consists of his confessional 
statement before P.W, 20, ` Nemichand, 
a Taluka Magistrate, Hubli, It appears 


` from a perusal of his evidence where 


he has categorically stated that he gave 
necessary warning to the accused that 
he was not bound to make any confes- 
sion and if he does so; he may be con= 
victed ther2zon. The Magistrate has also 
asserted in his statement that he was 
satisfied that the confession was true 
and voluntary. We have also perused 
the confessional statement of the appel- 
lant which gives coherent version of 
the manner and the circumstances in 
which the deceased was killed, by the 
appellant, The High Court has pointed 
out that Ce material facts mentioned 
in the confession have been generally 
corroborated by the evidence produced 
in the case. Mr. B. P. Singh appearing 
for the appellant submitted that the 
confession suffers from important in- 
firmities. In the first place he submits 
that according to defence the accused 
was arrest2d on 26-4-1971, and thus a 
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mm 
moïth elapsed between the time of: his 


arrest and making of the confession. 


from where a reasonable inference can 
be drawn that the confession was ex- 
torted. There is, however, no evidence 
to show that the accused was actually 
arrested on 26-4-1971 as alleged by the 
defence. On the other hand, the evi- 
dence shows that he was .arrested on 
31-5-1971 and soon thereafter the con- 
fession was recorded. In the circum- 
stances, we are unable to accept the 
first plank of the argument advanced 
by the learned counsel for the appel- 
lant. Secondly, it was argued that as a 
Judicial Magistrate was available at 
Hubli, the Investigating Officer should 
have: requisitioned his services rather 
than that of the Taluka Magistrate. It. 
is no doubt true that it would have 
been better for the Police to get the 
confession recorded by a Judicial Ma- 
gistrate but that by itself is not suffi- 
cient to enable us to discard the sole 
testimony of the’ DW 20. P.W. 20 has 
also stated that he was appointed as 
Magistrate in 1952 and he had been 
specially empowered to record the con- 
fession. Thus P.W. 20 was a Magistrate 
of sufficient experience. Having care- 
fully gone through evidence of the wit- 
ness we are satisfied that he was fully 
satisfied that the confession was volun- 
tary and was given without any duress 
or coercion. In the circumstances, there- 
fore, the second contention raised by 
the appellant must fail. On a careful 
perusal of the evidence, we are satisfied 
that the prosecution has been able to 
prove its case against the accused be- 
yond reasonable doubt, There is no 
merit in this appeal which is, accord- 
ingly, dismissed, 

Appeal dismissed, 
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R. S. SARKARIA, P. N. SHINGHAL AND 
S O. CHINNAPPA REDDY JJ. 


Writ Petn. No. 581 of 1979, D/- 10-8- 
1979, 


. Mohd. Yousuf Rather, Petitioner v, 
State of Jammu and Kashmir and others, 
Respondents. 
(A) Constitution of India, Art. 22 (5) — 
“Preventive detention — Vague grounds —~ 
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Amount. to not affording “opportunity to ` 
make effective ` representation. (J. & K. 
Public Safety Act (6 of 1978), S. 8). 


A detenu has two rights under Arti- 
cle 22 (5) of the Constitution: (1) to be - 
informed, as soon as may be, of the 
grounds on which the order of detention 
is based, that is, the grounds which led 
to the subjective satisfaction of the de- 
taining authority and (2) to be afforded 
the earliest opportunity of making a re- 
presentation against the order of deten- 
tion, that is, to be furnished with suffi- 
cient particulars to enable him to make 
a representation which on being consi- 
dered may obtain relief to him. The in- 
clusion of an irrelevant or non-existent 
ground among other relevant grounds is 
an infringement of the first of the rights 
and the inclusion of an obscure or vague 
ground among other clear and definite 
grounds is an infringement of the second 
of the rights. In either case there is an 
invasion of the constitutional rights of 
the detenu entitling him to approach the 
Court for relief. The reason for saying 
that the inclusion of even a single irrele- 
vant or obscure ground among several 
relevant and. clear grounds is an invasion 
of the detenu’s constitutional right is that 
the Court is precluded from adjudicating 
upon the sufficiency of the grounds and 
it cannot substitute its objective decision 
for the subjective satisfaction of the de- 
taining authority. ' “(Paras 8, 17) 


An order of preventive detention was 


_ passed on grounds inter alia that the de- 


tenu was in the habit of organising meet- 
ings, secret as well as public, in which 


“he instigated. the people to create law- 
‘lessness and that he was in the habit of 


going from one village to the other, with 
intent to compel the shopkeepers to close 
down their shops and participate in the 
meeting and. had started a campaign in 
villages, asking the inhabitants not to sell 
their extra paddy crop to the Govern- 
ment and in case they are compelled to 
do so, they should manhandle the con- 
cerned Government officials. The grounds 
did not state the places where the de- 
teny is said to have organised the 
meetings or the nature of lawlessness 
instigated by him nor mentioned the 
names of the villages where he was said 
to be in the habit of going for compelling 
the shopkeepers to close down their shops 
and to participate in the meetings. So 
aiso, it did not. mention the - villages 
where the detenu was reported. to have 
“recently” started the compaign asking 
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the inhabitants not 
paddy, or to 
ment officials, 


Held, the grounds 
very vague, (Paras 5, 7) 


(B) J. & K. Public Safety Act (6 of 
1978), S. 8 (1) (a) (i) and (3) (b) — Pre- 


to sell their extra 
manhandie the Govern- 


were undoubtedly 


ventive detention — Irrelevant grounds 
— Illustrations. (Constitution of India, 
Art. 22). 


A ground is said to be irrelevant when 
it has no connection with the satisfaction 
of the authority making the order of de- 
tention under the appropriate law. 

(Para 13) 

The following grounds of detentior 
were held to be irrelevant :— 


(i) Organising a meeting and asking 
the participants to lodge protest against 
the treatment meted out to Shri Z. A. 
Bhutto, late Prime Minister of Pakistan. 

(Para 9} 


(ii) Alleging that the Chief Minister of 
State wants to become a dictator. 

(Paras 10, 24) 

(iii) Pasting posters on walls in which 
people are called to prepare themselves 
for revolution in absence of any allega- 
tion that people were instigated to use 
force. 

(iv) Instigating the educated unemploy- 
ea youth to go on hunger strike to pres3 
their demand for employment. (This 
ground was also held to be vague.) 


(Para 24) . 


(v) The detenu is a confirmed Naxalite. 
(Para 22) 

(C) Constitution of India, Arts, 22, 19 — 
Preventive detention — Law relating to 
and action thereunder must satisfy re- 
quirements of both Arts. 19 and 22. 
(Per O. Chinnappa Reddy J.) 

(Para 16) 

(D) Constitution of India, Art. 22 — 
Preventive detention — Grounds cf 
detention — Distinction between intrc- 
ductory or background facts and grounds 
— Permissibility -—- Factual allegations 
vague and irrelevant — Detention ir- 
valid. 

Per QO. Chinnappa Reddy J.:— It is 
not permissible to dissect or . trisect 
the grounds of detention into intro- 
duction, background and ‘grounds’ as 
such. There is no warrant for any such 
division, So far as grounds of detenticn 
are concerned no distinction can be made 
between introductory facts, backgrourd 
facts and grounds as such and it could not 
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be said that even if introductory facts r 
background facts are vague or irrele- 
vant, the same would not vitiate deten- 
tion. All allegations of fact which have 
led to the passing of the order of deten- 
Don are grounds of detention. If such 
allegations are irrelevant or vague the 
detenu is entitled to be released. AIR 
1959 SC 1335, Explained. (Paras 19, 20) 


Cases Referred: Chronological Paras 
(1974) 3 SCC 600: AIR 1974 SC 258: 1974 

Cri LJ 329 13 
ILR (1972) Andh Pra 1025 13 


(1970) 3 SCR 530: AIR 1970 SC 564 is 
(1969) 2 SCR 635: AIR 1970 SC 852: 1970 
Cri LJ 852 | - 813 
(1968) 2 SCR 505: AIR 1968 SC 1303: 
1968 Cri LJ 1490 8 
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(1960) 1 SCR 411: AIR 1959 SC 1335: 
1959 Cri LJ 1501 ` 2, 8, 18, 19 
1956 SCR 948: AIR 1957 SC 164: 1957 
Cri LJ 316 17 
1954 SCR 418: AIR 1954 SC 179: 1954 
Cri LJ 456 8 18, 17 
1953 SCR 708: AIR 1953. SC 318: 1953 
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Cri LJ 1241 17 
1951 SCR 167: AIR 1951 SC 157: 52 Cri 
LJ 373 8, 17 


1951 SCR 212: AIR 1951 SC 174: 52 Cri 
LJ 400 8, 13 
1950 SCR 88: AIR 1950 SC 27: 51 Cri LJ 


1383 16 
1943 FCR 49; AIR 1943 FC 1; 44 Cri LJ 
558 13 


Mr M. K. Ramamurthi, Sr. Advocate 
(Mr. Ramesh Chand Pathak Advocate 
with him), for Petitioner; Dr. L. M. 
Singhvi, Sr. Advocate (M/s. Altaf Ahmed 
and L. K. Pandey Advocates with him), 
for Respondents. 


SHINGHAL J.:— This petition of 
Mohammad Yousuf Rather under Arti- 
cle 32 of the Constitution challenges his 
detention under S. 8 (a) (i) of the Jammu 
and Kashmir Public Safety Act, 1978, 
hereinafter referred to as the Act. The 
order of detention has been made by the 
District Magistrate of Anantnag on April 
12, 1979, and it is not in controversy that 
it has really been made under sub-sec, (2) 
of S. 8 of the Act on the basis of the 
satisfaction provided for in sub-clause (II 
of clause (a) of sub-sec. (1) of that sec- 
tion. While the petitioner has stated that 
he did not receive the order of detention, 
and only the grounds of detention were 
communicated to him, his learned coun- 
sel Mr. Ramamurthi has not raised any 
controversy on that account. He has in 
fact given up several other points on 
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which the writ petition has been filed, 
and has contented himself by putting 
his arguments in two ways. Firstly, he 
has argued that some of the grounds are 
so vague that the petitioner has not found 
it possible to exercise his fundamental 
right of making a representation under 
Art. 22 (5) of the Constitution. Secondly, 
he has argued that some of the grounds 
are irrelevant for the purpose of making 
of an order under S. 8 of the Act. We 
shall therefore confine ourselves to a 
consideration of these.two points of con- 
troversy. 


2 The grounds of detention have ad- 
mittedly been sent to the petitioner by 
way of an annexure to the District Magis- 
trate’s order No. 49-54/ST dated Apr) 
12, 1979. It has been stated therein that 
the detention has been ordered on “the 
grounds specified in the Annexure ........ š 
which also contains facts relevant there- 
to,” and the petitioner has been informed 
that he may make a representation to the 
Government against the order of deten- 
tion if he so desires. We shall refer to 
the annexure in a while, but it may be 
stated here that the counsel for the res- 
pondents has not found it possible to con- 
tend that no part thereof is vague. Ee 
has however tried to argue that the an- 
nexure contains a preamble as well as 
the grounds of detention, and that ihe 
vagueness of the preamble could not 
possibly jastify the argument that the 
grounds of detention are also vague, 
. Learned counsel has tried to support his 
argument by reference to the decision of 
this Court in Naresh Chandra Ganguli v. 
State of West Bengal (1960) 1 SCR 41l, 
The annexure reads as follows :— 


“You are a die-hard Naxalite and ycu 
are notorious for your activities which 
are proving prejudicial to the mainten- 
ance of public order. You are in the 
habit of organising meetings, secret as 
well as public in which you instigate the 
people to create lawlessness which spreads 
panic in the minds of common peopl, 
You are also reported to be in the habit 
of going from one village to the other, 
with intent to compel the shopkeepers to 
close down their. shops and participate in 
the meetings. You are reported to have 
recently started a campaign in villages, 
asking the inhabitants not to sell their 
extra paddy crop to the Government and 
in case they are compelled to do so, they 
should manhandle the Government of- 
ficials deputed for the purpose of pur- 
chasing shali on voluntary basis from the 
villagers, 
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On 9-2-1979 you, after compelling the 
shopkeepers to close down their shops, 
organised a meeting at Chowalgam and 
asked the participants to lodge protests 
against the treatment meted out to Shri 
Z. A. Bhutto, late Prime Minister of 
Pakistan. by General Zia-Ul-Haq, in fact, 
you did not have any sympathy for the 
late Prime Minister, but you did it with 
the intent to exploit the situation and 
create lawlessness. 


On 23-3-1979 you presided over a meet- 
ing at Kulgam and delivered a speech. 
Among other things, you passed deroga- 
tory remarks against Sheikh Mohd. Ab- 
dullah, the Chief Minister of the State- 
and compared him with General Zia of 
Pakistan, said that he (the Chief Minister) 
also wants to become a dictator. You fur- 
ther stated that the Mullas of Kashmir 
are preparing for distribution-of sweets 
on the day when Shri Bhutto is sent to 
gallows. You also stated that the people 
of the State have been oppressed and 
blamed the Chief Minister for their op- 
pression. You asked the audience to shun 
the life of dishonour and rise in revolt 
against oppression. You went to the ex- 
tent of saying that India should vacate 
the forcible occupation of the State, as 
the Kashmir question has not so far been 
settled. These irresponsible utterances of 
you are likely to create feelings of hat- 
red and enmity which will ultimately 


- disturb the public order. 


On 29-3-1979 posters were found past- ) 
ed on walls in Kulgam area which were 
got published by the CPI (ML). It was 


.learnt that there was your hand in past- 


ing these posters, the posters were cap- 
tioned ‘Ingalab ke bager koe hal nahin’. 
The contents of the poster, among other 
things, revealed that it made a mention 
of plebiscite saying that the demand was 
given up with ulterior motives, It further 
stated that the people should prepare 
themselves for revolution. 


You were also noticed instigating the 
“Educational” (sic) unemployed youth 
who had recently gone on a hunger strike 
at Anantnag. 


On 4-4-1979 and 5-4-1979 after Mr. 
Z. A. Bhutto was hanged, you were found 
leading the unruly mobs in different 
villages and instigating them to set the 
house of J. E.I. worker on fire. As a re- 
sult of this instigation a number of hous- 
es were set on fire, property looted and 
heavy damages caused to the people at 
village Rarigam. In this connection a case 
FIR No. 34/79/U/s. 395, 436, 148, 307 ete. 
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has been. registered at Police Station 


Kulgam against you and others. Property 


worth thousands has so far been recover- 
ed during the investigation of this case. 


Your activities are highly prejudicial . 


to the maintenance of public order and! 
am convinced that unless you are detain- 
ed, large scale disturbances resulting in 
widespread loss to the public and pri- 
vate property and to the safety of peace- 
ful citizens will occur.” 


3. ‘Preamble’ has been defined in the 
Oxford English Dictionary to mean “a 
preliminary: statement, in speech or writ- 
mg; an introductory paragraph, section, 
or clause; a preface, prologue, introduc- 
tion.” It has further been defined there 
as “an introductory paragraph or part in 
a statute deed, or other document, set- 
ting forth the grounds and intention of 
it.” The preamble thus betokens that 
which follows. The respondents’ learned 
counsel has not however found it possible 
to point out where the preamble could be 
said to begin, or to finish, and which of 
the paragraphs could be said to consti- 
tute the grounds of detention as such. 


4, As it is, in the very first paragraph, 
which alone could be said to be in the 
nature of an introductory paragraph or a 
preliminary statement, it has been stated, 
inter alia, that the petitioner was report- 
ed to have “recently” started a compaign 
in villages asking the inhabitants not te 
sell their extra paddy crop to the Gov- 
ernment. and to manhandle the Govern- 
ment officials in case they were compel- 
led to do so. There is however no men- 
tion, in any other part of the annexure, 
of the petitioner’s asking the inhabitants 
not to sell their paddy crop anywhere 
else or to manhandle the Government 
officials deputed for its purchase. We are 
therefore wnable to think that even the 
first paragraph is in the nature of es 
preamble to what has been stated in the 
subsequent paragraphs, 

5. A reading of the first paragraph 
shows that it is vague in several respects. 
Tt does not state the places where the 
petitioner is said to have organised the 
meetings, or the nature of lawlessness 
instigated by him. It does not also men- 
tion the names of the villages where he 
is said to be in the habit of going for 
compelling the shopkeepers to close down 
their shops and to participate in the meet- 
ings. So also, if does not mention the 
villages where the petitioner was report- 


ed to have “recently” started the cam. 


paign asking the inhabitants not to sell 


- instigating: the 


ALR 


their extra paddy, or to manhandle Ss 
government officials. The paragraph isi 
therefore undoubtedly very vague. 


6. But even if the first paragraph is 
left out of consideration on the pretext 
that it is in the nature of a preamble, the 
fifth paragraph is quite vague, for while 
if states that the petitioner was noticed 
educated unemployed 
youth who had recently gone on a hun- 
ger strike in Anantnag. the nature or the 


purpose of the alleged instigation has not’ 


been stated so that it is not possible to 
appreciate whether it could be said to 
fall within the mischief of clause (b) of 
sub-sec. (3) of S. 8 which defines what 
is meant by “acting in any manner pre~- 
judicial to the maintenance of public 
order” within the meaning of clause (a) 
(i) of sub-s. (1) of S. 8. For instance, if it 
was noticed that the petitioner was insti- 
gating the educated unemployed youth to 
go on hunger strike for the purpose of 
pressing their demand for employment, 
that would not amount to acting in any 
manner prejudicial to the maintenance of 
public order as it would: not be covered 
by any of the four meanings assigned to 
that expression in clause (b) of sub-sec- 
tion (3) of S. 8. 


7. The sixth paragraph is also vague, 
for while it states that the petitioner was 


. found leading the unruly mobs in dif- 


ferent villages and instigating them to 
set fire to the house of the worker of 
Jamaiat-e-Islami, the names of those- vil- 
lages and the name of the-owner of burnt 
house have not been stated. 


8. It is obvious therefore that the 
above grounds of detention are vague. 


This Court has disapproved of vagueness! : 
in the grounds of detention because that}: 


impinges on the fundamental right of the 


detenu under Art. 22 (5) of the Constitu-} 
tion to make a representation against (bel 
order of detention when the grounds on 


which the order has been made are com- 
municated to him. The purpose of the 


requirement is to afford him the earliest] 


opportunity of seeking redress against 
the order of detention. But. as is obvious, 
that opportunity 
afforded when it is established that a 
ground of detention is so vague that he 
cannot possibly make an effective repre- 
sentation. Reference in this connection 
may be made to this Court’s decision in 
State of Bombay v. Atma Ram Sridhar 
Vaidya, 1951 SCR 167 where the guaran- 
tee of Art. 22 (5) has been characterised 
as an. elementary right of a citizen in a 


free democratic State, and it has been ` 


cannot be said to bel 


t 
1 


1979 
held that if a ground of detention is nct 


sufficient to enable the detained perso. 


to make a representation at the earliest. 


opportunity, it must be held that be, 


fundamental right in that respect has 
been infringed inasmuch as the materiel 
conveyed to him does not enable him tə 
make the representation. So as the afore- 
said grounds of detention are vague,. th3 
petitioner is entitled to an order of re- 
lease for that reason alone. It is true that, 
as has been held in Naresh Chandra 
Ganguli’s case, (supra) "vagueness” is a 
relative term, and varies according to the 
circumstances of each case, but if the 
statement of facts contains any ground 
of detention which is such that it is nos 
possible for the detenu to clearly under- 
stand what exactly is the allegation 
against him, and he is thereby prevented 
from making an effective representation, 
it does not require much argument to 
hold that one such vague ground is suf- 
ficient to justify the contention that his 
fundamental right under clause (5) o 
Art. 22 of the Constitution has beer: 
violated and the order of detention is bad 
for that reason alone, Reference in this 
connection may also be made to the de- 
cisions in Tarapada De v. State of West 
Bengal, 1951 SCR 212; Dr. Ram Krishar 
Bhardwaj v. State of Delhi, 1953 SCR 708: 
Shibban Lal Saxena v. State of Uttar 
Pradesh, 1954 SCR 418; Rameshwar Lal 
v. State of Bihar, (1968) 2 SCR 505; Moti- 
lal Jain v. State of Bihar, (1968) 3 SCR 
587 and Pushkar Mukherjee v. State oi 
West Bengal, (1969) 2 SCR 635. 


H It has next been argued ‘by the 
learned counsel for the petitioner that at 
feast five of the grounds of detention are 
irrelevant, 


It has been stated in paragraph 2 of the 
grounds of detention that after compell- 
ing the shopkeepers to close down their 
shops on Feb. 9, 1979, the petitioner 
organised a meeting at Chowalgam and 
asked the participants to lodge a protest 
against the treatment meted out to Shri 
Z. A. Bhutto, and that while in fact the 
petitioner did not have any sympathy for 
the late Prime Minister of Pakistan, he 
did it with the intention of exploiting the 
situation and to create lawlessness. We 
have made a reference to clause (b) of 
sub-sec. (3) of S. 8 of the Act which de- 
fines what is meant by “acting in any 
manner prejudicial to the maintenance of 
public order” in sub-sec. (1) of that sec- 
tion, but the ground mentioned in the 
second paragraph does not fall within the 
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purview of any of the four clauses of 
clause (b) as it does not state that the 
petitioner promoted, propagated, or at- 
tempted to create feelings of enmity ot: 
hatred or disharmony on grounds of re- 
ligion, race, caste, community, or region, 
or that he made preparations for using 
or attempting to use, or using, or instigat- 
ing, inciting, provoking, or otherwise 
abetting the use of force in a manner 
which disturbed or was likely to disturb 
the public order within the meaning of 
sub-cls, (i) and (ii) of cl, (b), As is obvi- 
ous, the remaining two sub-clauses {iii) 
and (iv) can possibly have no applica- 
tion to the allegation in paragraph 2, Th 
ground contained in that paragraph was 
therefore clearly irrelevant for the satıs- 
faction of the District Magistrate in mak- 
ing an order of detention under S, 8 (2) 
of the Act. 


10. Then it has been stated io para- 
graph 3 that the petitioner presided over 
a meeting at Kulgam and delivered a 
speech where, -among other things, he 
passed “derogatory remarks against 
Sheikh Mohd, Abdullah, the Chief Minis- 
ter of the State and compared him with 
General Zia of Pakistan, and said that he 
(the Chief Minister) also.wants to become 
a dictator.”. That allegation also does not 
fall within any of the four sub-clauses 
of clause (b) of sub-sec, (3) of S, 8, as it 
does not refer to the promoting or pro- 
pagating or attempting to create feelings 
of enmity or hatred or disharmony on 
grounds of religion, race, caste, commu- 
nity or region or making of preparaiions 
for using or attempting to use, or using 
or instigating, inciting, provoking or 
otherwise abetting the use of force in any 
manner whatsoever, For this allegation 
also, the remaining two sub-clauses are 
of no relevance. What has been alleged 
is that the petitioner stated in his speech 
at the Kulgam meeting that the people 
of the State had been oppressed, that he 
blamed the Chief Minister for their op- 
pression, and that he asked his audience 
to “shun the life of dishonour and rise 
in revolt against oppression.” It has not 
been stated that the petitioner thereby 
promoted, propagated or attempted to 
create feelings of enmity or hatred or 
disharm-ny on grounds of religion, race, 
caste, community, or region, or that he 
instigated. or incited or provoked the au- 
dience to use force. Peaceful and lawful 
revoit, eschewing violence, is one of the 
well known modes of seeking redress in 
this country. A substantial -part of the 
statement of facts mentioned in para-j| 
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graph 3 of the grounds of detention is 
therefore irrelevant and -cannot justify 
the order of detention under S, 8 of the 
Act. 


12, It has been stated in paragraph A 
that a poster was found pasted on walls 
in Kulgam areaon March 29, 1979, in the 
pasting of which the petitioner had & 
hand. The poster was captioned “Ingilab 
ke baghair koi hal nahin”, and it men~ 
tioned that the demand for plebiscite was 
given up with ulterior motives. It fur- 
ther said that the people should prepare 
themselves for revolution. But even if it 
were assumed that the petitioner had a 
hand in pasting the poster, which is alleg- 
ed to have been published by the CPE 
(ML), it cannot be said that he thereby 
acted in any manner prejudicial to the 
maintenance of publie order, for his 
alleged action did not fall within the 
purview of any of -the sub-clauses of 
clause (b) of sub-section (3) of Section 8 
of the Act. Apart from the fact that i 


has not been stated that the 
poster promoted, or propagated oT 
attempted to create feelings of 


enmity or hatred or disharmony on 
grounds of religion, race, caste, commu- 
nity etc., it has also not been stated that 
the poster instigated, incited, provoked 
or otherwise abetted the use of force so 
as to amount to acting in any manner 
prejudicial to the maintenance of public 
order. As has been stated, a revolution 
can be brought about by peaceful and 
lawful means, and asking the people to 
prepare themselves for it cannot be & 
ground of detention under Section 8, 


12. We have made a reference to 
paragraph 5 of the grounds of detention, 
which states that the petitioner was no- 
ticed instigating the educated unemploy- 
ed youth who had gone on hunger strike 
at Anantnag, to show the vagueness cf 
that ground. It may further be stated 
that it is quite an irrelevant ground also, 
because any such instigation could not te 
said to fall within the purview of cl. (b} 
of sub-section (3) of Section 8, 


13. It is well settled that a ground is 
said to be irrelevant when it has no con- 
nection with the satisfaction of the au- 
thority making the order of detenticn 
under the appropriate law. It nevertheless 
appears that the aforesaid irrelevant 
grounds were taken into consideration 
for making the impugned order, and that 
is quite sufficient to vitiate it. Reference 
in this connection may be made to the 
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decisions in Keshav Talpade v. King Em- 
peror, 1943 FCR 49, Tarapada De y. State 
of West Bengal (supra), Shibban Lal 
Saxena vy. State of Uttar Pradesh (supra), 
Pushkar Mukherjee v. State of West 
Bengal (supra), Satya Brata Ghose v. 
Arif Ali, (1974) 3 SCC 600 and to K, 
Yadava Reddy v. Commr. of Police, An- 
dhra Pradesh, Hyderabad, ILR (1972) 
Andh Pra 1025. It has been held there 
that even if one of the grounds of deten- 
tion is irrelevant, that is sufficient to 
vitiate the order, The reason is that it 
Is not possible to assess in what manner 
and to what extent that irrelevant ground 
operated on the mind of the appropriate 
authority and contributed to provide the 
Satisfaction that it was necessary to de- 
tain the petitioner with a view to pre- 
venting him from acting in any manner 
prejudicial to the maintenance of the 
public order, - e 


14. It is obvious that the detention 
of the petitioner was illegal, and that is 
why we made an order on August 3, 1979 
for his release, 


CHINNAPPA REDDY, J.:—15. A good 
deal of vehement argument was advanc- 
ed by Dr. Singhvi to sustain the order 
of detention and this has led me to add 
this brief note to the opinion of my bro- 
ther Shinghal, J., with whose conclusions 
I agree. 


16. The Constitution of India recog- 
nizes preventive detention as a necessary 
evil, but, nonetheless, an evil. So we 
have, by constitutional mandate, circum- 
scribed the making of laws providing for 
preventive detention, While Article 22, 
Clauses (4), (5), (6) and (7) expressly 
deal with preventive detention, Article 21 
provides that no person shall be depriv- 
ed of his life or personal liberty excepi 
according to procedure established by 
law and Article 19 (1) (d) guarantees to 


- citizens the right to move. freely through- 


out the territory of India subject to re- 
asonable restrictions made in the inter- 
ests of the general public as mentioned 
in Article 19 (5). At ‘ome time it was 
thought that Article 22 was a complete 
code in regard to laws providing for pre- 
ventive detention and that the validity 
of an order of detention should be deter- 
mined strictly according to the terms and 
‘within the four corners of that arti- 
cle”. It was held in A. RK Gopalan v. 
State of Madras, 1950 SCR 88, that a 
detenu may not claim that the freedom 
guaranteed by Article 19 (1) (d) was in- 
fringed by his detention, and that the 
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validity of the law providing for preven- 
tive detention was Dot to be tested in 
the light of the. reasonableness of the re- 
strictions imposed thereby on the free- 
dom of movement, nor on the ground 
that his right to personal liberty was in- 
fringed otherwise than according to pro- 
cedure established by law. A theory was 
evolved that the nature and extent of 
the fundamental Rights was to be measur- 
ed by the object and form of the State 
action and not by the operation of tne 
State action upon the rights of the inci- 
vidual. This has now been shown to >e 
wrong. In R. C. Cooper v. Union of India, 


(1970) 3 SCR 530 the Full Court opted 


for a broader view and it was held that 
it was not the object of the authority 
making the law impairing the right bf 
the citizen, nor the form of action taken 
that determined the protection the 
citizen could claim; it was the effect bf 
. the law and of the action upon the rigat 
which attracted the jurisdiction of the 
Court to grant relief. So, in that case, they 
rejected the submission that Article 31 
(2) was a complete code in relation to the 
infringement of the right to property ty 
compulsory acquisition and the validity 


of the law was not to be tested in the- 


light of the reasonableness of the restric- 
tions imposed thereby. So it follows that 
a law providing for preventive detention 
and action taken under such a law, ‘to 
pass muster, have now to satisfy. the re- 
quirements of both Articles 19 and 22 of 
the Constitution. 


17. We are primarily ‘concerned in th:s 
case with Article 22 (5) which is és 
follows: i 


“When any person is detained in pur- 
suance of an order made under any law 
providing for preventive detention, 
authority making the order shall, as soon 
as may be, communicate to such person 
the grounds on which the order has been 
made and shall afford him the earliest 
opportunity of making a representation 
against the order.” 


The extent and the content of Article 22 
(5) have been the subject-matter of re- 
peated pronouncements by this Court 
(Vide, State of Bombay v. Atmaram, 1951 
SCR 167, Dr. Ramakrishna Bharadwaj v 
State of Delhi, 1953 SCR 708, Shibbanlal 
Saxena v. State of Uttar Pradesh, 1954 
SCR 418, Dwarkadas. Bhatia y, State o2 
Jammu & Kashmir. 1956 SCR 948). The 
interpretation of Article 22 (5), consist- 
‘ently adopted by this Court, is, perhaps 
one of the outstanding contributions. of 


the - 
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the Court in the cause of Human Rights, 
The law is now well settled that a detenu 
has two rights under Article 22 (5) of the 
Constitution: (1) To be informed, as soon 
as may be, of the grounds on which the 
order of detention is based, that is, the 
grounds which led to the subjective satis-| 
faction of the detaining authority and 
(2) to be afforded the earliest opportunity 
of making a representation against the 
order of detention, that is, to be furnish- 
ed with sufficient particulars to enable 
him to make a representation which on 
being considered may obtain relief to 
him. The inclusion of an irrelevant or 
non-existent ground among other rele- 
vant grounds is an infringement of the 
first of the rights and the inclusion of an 
obscure or vague ground among other 
clear and definite grounds is an infring- 
ment of the second of the rights. In either 
case there is an invasion of the constitu- 
tional rights of the detenu entitling him 
to approach the Court for relief. The 
reason for saying that the inclusion of 
even a single irrelevant or obscure 
ground among several relevant and clear 
grounds is an invasion of the detenu’s 
constitutional right is that the Court is 
precluded from adjudicating upon the 
sufficiency of the grounds and it cannot 
substitute its objective decision for the 
subjective satisfaction of the detaining 
authority, 


18. Dr. Singhvi very strenuously sub- 
mitted that the first paragraph of the 
‘grounds’ supplied to the petitioner was 
of an introductory nature that para- 
graphs 2, 3, 4 and 5 referred to the events 
which furnished the background and that 
the penultimate paragraph alone contain- 
ed the grounds of detention as such. He 
submitted that it was permissible to sepa- 
rate the introduction and the recital of. 
events constituting the background from 
the grounds of detention and if that was 
done it would be apparent that the order: 
of detention suffered from no infirmity. ` 
He sought to draw support for his sub- 
mission from the decision in Naresh 
Chandra Ganguli v. State of West Bengal, 
(1960) 1 SCR 411. | 


19. It is impossible to agree with the 
submission of Dr. Singhvi, The annexure 
fo the order of detention detailing the 
grounds of detention has been fully ex- 
tracted by my learned brother Shinghal, 
J. We. are unable to see how factual alle- 
gations such as those contained in the 
paragraphs 1 to 5 of the grounds of de- 
tention can be said. to be merely intro- 
ductory or: as constituting the back- 
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ground. In Naresh Chandra Ganguly v.. 


_ State of West Bengal what was read by 
the Supreme Court as the ‘preamble’ was 
the recital in terms of Section 3 -(1) 
clauses (a) and (b) of the Preventive De- 
tention Act, namely, that the detenu. was 
being detained in- pursuance of a deten- 
Don order ‘made in exercise of the power 
conferred by Section 3 of the Preventive 
Detention Act on the ground -that the 
detenu was acting in a manner prejudi~ 
cial to the maintenance of public order 
as evidenced by the particulars given 
thereafter. The particulars given in the 
subsequent paragraphs, the Court said; 
constituted the grounds. We do not 
understand Naresh Chandra Ganguly v. 
State of West Bengal as laying down 
that it.is permissible to dissect or trisect 
the- grounds of detention into introduc- 
tion, background and ‘grounds’ as such, 
There is no warrant for any such divi= 
sion, 


20. The distinction made in Naresh 
Chandra Ganguly’s case between the 
‘preamble’, meaning thereby the recital 
in. terms of the statutory provision and 
the ‘grounds’? meaning thereby the con- 
clusions of fact which led to the passing 
of the order of detention does not justify 
any distinction being made between in- 
troductory facts, background-facts, and 
‘grounds’ as such. All allegations of fact 
which have led to the passing of the 
order of detention are ‘grounds of deten- 
tion’. If such allegations are irrelevant 
or vague the detenu is entitled to be re- 
leased. 


21. The attempt of Dr. Singhvi was 


to treat that allegation which according 
to him was the immediate cause of the 
order of detention as (be only ground of 
detention and ali other allegations earlier 


made as mere introductory . and back- . 


ground facts. We are unable to so dissec? 
the factual allegations. mentioned in the 
document supplied to the detenu as fur- 
. nishing the grounds of detention. The 
last straw which breaks a camel’s back 
does not make weightless the other loads 
on the camel’s back. 


22. The grounds of detention begin 
with the statement that the detenu is a 
‘die-hard Naxalite. Dr. Singhvi describ- 
ed a Naxalite as a ‘votary of change by 
resort to violence’ and urged that as th 
meaning ascribed to the expression by 
the daily press (Marxist Exclamations 
the Capitalist Press!). Many may net 
agree with Dr, Singhvi. Some think cf 
Naxalites as blood-thirsty monsters; some 
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compare them to Joan of Arc. It all de- 
pends on the class to which one: belongs, : 
one’s political hues and ideological: per- 
ceptions, At one stage of the argument 
Dr. Singhvi himself described a naxalite 
as an ‘ideological revolutionary’, The 
detenu himself apparently thought that 
it meant no more than that he was a be- 
liever in the Marxist-Leninist ideology 
and so he affirmatively declared that he 
was a firm believer in that ideology and 
was proud of that fact. Though he did 
urge that the expression Naxalite con- 
noted a person who sought change 
through violent means, Dr. Singhvi had 


‘ultimately, to confess that the expression 


‘Naxalite’ was as definite or as vague as 
all words describing ideologies, such as 
democracy etc, were, It is enough 
to say that it is just a label which can 
be as misleading as any other, and is, 
perhaps, used, occasionally for that very 
purpose 

23.. In the third paragraph of the 
grounds of detention it is said that the 


. detenu made a speech in which he asked 


his audience to shun the life of dishon- 
our and rise in revolt against oppression. 
In the fourth paragraph he is stated to 
be responsible for posters bearing the 
caption “No solution without revolution. 
It. is also stated that the posters asked 
the people to prepare themselves for re- 
volution, Now, expressions like ‘revolt’. 
and ‘revolution’ are flung about by all 
and sundry in all manner. of. context and 
it is impossible to attach any particular 
significance to the use. of such expres- 
sions, Every turn against the establish- 
ment is called ‘revolt’ and every new 
idea is labelled as ‘revolutionary.’ If the 
mere use of expressions like ‘revolt’ and 
‘revolution’ are to land a person behind 
the bars what would be the fate of all 
our legislators? It all depends.on the 
context in which the expressions are 
used. Neither paragraph three nor: para- 
graph four of the grounds of detention 
specifies the particular form of revolt or 
revolution which the detenu advocated, 
Did he incite people to violence? What 
words did he employ? What, then, is the 
connection between these grounds and 
“acting in any manner prejudicial to the 
maintenance of the public order’? There 
is no answer to be gleaned from the 
grounds recited in paragraphs three and 
four which must therefore, be held to. be 
both irrelevant and. vague. 


24. In paragraph five it is said that 
the detenu instigated educated unemploy- 
ed youth to go on a hunger-strike. A 


1979 
‘hunger-strike, in. our country, is a wel- 


known form of peaceful protest but it is. 


difficult to connect it . with public dis- 
order, We consider this. ground also to be 
‘vague - -and irrelevant. The allegation that 
the detenu made derogatory remarks 
about Shri Sheikh Mohammed Abdullah, 
Chief Minister of Kashmir, and compa-- 
ed him with General Zia of Pakistan a- 
pears to us, again, to -be entirely irrele- 
vant, I do not think it is necessary Lo 
refer to all the grounds in any further 
detail as that has been done by my 
[brother Shinghal, J. 
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Income-tax Act (1961), S. 153 O (ii) 
and Explanation 3 — Expressions Find- 
ing? and ‘Direction’ — Meaning of — 
Finding must be one necessary for dis- 
posal of case — Finding contemplated by 


Explanation 3 is that amount represents ` 


income of another person — Direction 
means express direction necessary for dis- 
posal of case given by competent Court 
or Authority — Direction by statutory 
authority — Direction is in nature of 
order requiring positive compliance — 
Observation that I. T.O. is free to tak? 
action is not direction, 1973 Tax LR 963 
(Delhi) Reversed. (Words and Phrases — 
Expression ‘Finding’ — Meaning of) — 
(Words and Phrases — Expression ‘Direc- 
tion’ — Meaning of). (Paras 11, 12, 13 
Cases Referred: Chronological Para3 
(1973) 89 ITR 246: 1973 Tax LR 1308: 


AIR 1973 SC 2434 15 
(1967) 66 ITR 586 (SC) 1 
(1964) 52 ITR 335: AIR 1965 SC e e 


Mr. S. C. Manchanda Sr, “Advocate 
(Mr. A. D Mathur Advocate with him), 
for Appellants; Mr. T. A. Ramachandrar: 
and Miss A. Subhashini Advocates, for 
Respondent, 


PATHAK, J.:~ These appeals, by 
special leave, are directed against a judg- 
ment dated Sept. 17, 1971 of the Higk 
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Rajinder. Nath v. L-T. Commr., Delhi (Pathak. Ji 


Petition allowed. ; 


Court of. Delhi, disposing of an income 
tax reference. 

2.. There .was a Hindu “undivided 
family consisting of the Karta, Lala Sham 
Nath and his-three sons, Rajinder Nath, 
Ram Chander Nath and. a minor, Surin- 
der Nath. The family carried on business, 
On April 29, 1949, land was acquired in 
Sunder Nagar, New Delhi in the name of 
the Karta, and the price was paid out of 
the books of the family, A building was 
constructed on the land and was comple- 
ted in September 1954. Another building 
was constructed in the following year on 
a plot at Golf Links, New Delhi, 


3. On March 18, 1950, there was. a 
partial partition of the Hindu undivided 


` family, and its business was taken over by 


a partnership firm Messrs. Faqir Chand 
Raghunath Dass consisting of Lala Sham 
Nath and the two elder sons, Rajinder 
Nath and Ram Chander Nath. The part- 
nership firm debited a sum of Rs. 98,418/- 
in the building account of the firm to- 
wards the cost of construction of the 
Sunder Nagar property during the assess- 
ment year 1955-56. In the assessment 
year 1956-57, the partnership firm debit- 
ed a sum of Rs. 99,148/- om account of 


_ the construction of the Golf Links pro- 


perty. 


A. The assessees, who are members of 


‘the partnership firm, filed separate re- 


turns in their individual status for the 
assessment years 1955-56 and 1956-57. 
They claimed that the Sunder Nagar and 
the Golf Links properties belonged to 
the four members of the family in their 
individual capacity. But the Income-tax 
Officer regarded the properties as þe- 
longing to the partnership firm, and in 
the assessment proceedings of the firm 
for those years, he estimated the cost of 
construction at a higher figure than the 
cost disclosed, and made additions accord- 
ingly to the returned income of the firm. 
The partnership firm appealed. Allow- 
ing the appeals, the Appellate Assistant 
Commissioner deleted the additions. He 
found that when the construction of the 
buildings was commenced the moneys 
were advanced by the New Delhi branch 
of the firm, and the debit in the books 
was transferred to the Head Office where 
one-fourth of the total expenditure was 
debited to the account of each co-owner. 
On that he held that the partnership firm 
was not the owner of the properties, and, 
therefore, it could not be said to have 
earned any concealed income. 

5. The Income-tax Officer then initia- 
ted proceedings - under S, 147 (a) of the 
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Income-tax Act, 1961 against the indivi- 
dual assessees for the assessment years 
1955-56 and 1956-57, and the additions on 
account of concealed income originally 
made in the assessments of the partner- 
ship firm were now divided between the 
assessees and included in their individual 
assessments. The Income-tax Officer re- 
jected the plea of the assessees that as 
they had already disclosed that they had 
invested in the properties when filing 
their original individual returns there 
was no case for invoking S. 147 (a). The 
Appellate Assistant Commissioner, on 
appeal, agreed that there was no default 
on the part of the assessees to warrant 
proceedings under S. 147 (a) and that 
ordinarily the: assessments would have 
been barred by limitation. But he main- 
tained the assessments on the ground 
that S. 153 (3) (ii) of the Act applied. In 
second appeal, the Income-tax Appellate 
Tribunal, while rejecting the contention 
that the assessees were not covered by 
the expression “any person” in S. 153 (3) 
(ii), pointed out that nevertheless thai 
provision could not be availed of by the 
Income-tax Officer because there was 
neither any “finding” nor a “direction” 
in the earlier order of the Appellate As- 
sistant Commissioner in consequence of 
which, or to give effect to which, the 
impugned assessments can be said to 
have been made. It also observed that 
no opportunity had been afforded to th2 
assessees of being heard, as was required 
by Explanation 3 to S. 153 (3) before 
that earlier order was made. The Tribu- 
nal further expressed the view that ths 
Appellate Assistant Commissioner had no 
jurisdiction in the appeals before him ta 
convert the assessments made by the 
Income-tax Officer under S 147 (a) to 
“assessments passed under S. 153 (3) (ii).” 


6. The Commissioner of Income-tax 
obtained a reference to the High Court 
of Delhi on the following two ques- 
tions :-— 5 


"1. Whether on the facts and in the 
circumstances of the case, the Appellate 
Assistant Commissioner was legally jus- 
tified in holding that the provisions cf 
S. 147 (a) of the Income-tax Act, 1961, 
were not applicable to the case for the 
assessment years 1955-56 and 1956-57 
respectively? i 


2. Whether on the facts and in the cir- 
cumstances of the case, the Tribunal was 
justified in holding that the Appellate 
Assistant Commissioner in appeals before 
him could not . convert the provisions of 


A. I. R. 


S. 147 (1) into those of S. 153 (3) (ii) of 
the Income-tax Act, 1961 and that pro- 
visions of S. 153 (3) (ii) of the Act wera 
not applicable to the instant case?” 

7. The High Court noted the finding 
of the Appellate Assistant Commissioner 
that the properties did not belong to the 
partnership firm, and therefore the ex- 
cess amount of the cost of construction 
could not be regarded as the concealed 
income of the firm, The High Court ob- 
served that such a finding was necessary 
for the disposal of the appeals filed by 
the firm, and as a corollary it was held 
that the buildings belonged to the co- 
owners, This, according to the High 
Court, necessitated the “direction” to 
the Income-tax Officer that he was free 
to assess the excess amount in the hands 
of the co-owners. 


8 The High Court, taking the view 
that the co-owners were partners of the 
firm and, therefore, covered by the ex- 
pression “any person” in S. 153 (3) (ii) of 
the Income~-tax Act, held that the bar of 
limitation for making the impugned as- 
sessments was raised by that provision, 
and that the assessments could be sus- 
fained by reference to that provision. It 
answered the. second question referred 
by the Tribunal in favour of the Re- 
venue and, in the circumstances, consi- 
dered it unnecessary to answer the first 
question. 


$. The present appeals have been fil- 
ed by individuals who-are partners of the 
firm. No appeal has been filed by Surin- 
der Nath who, at the time when the part- 
nership was constituted was a minor and 
was not admitted fo the benefits of tha 
partnership. . 

10. The case has been dealt with 
throughout on the basis that if S. 153 (3) 
(ii) of the Act applies, and the bar of 
limitation thereby removed, it is im- 
material that the assessments have been 
made under S. 147 (a) of the Act. The 
question, therefore, is whether S. 153 (3) 
(ii) can be invoked. It is not contended 
on behalf of the assessees that they are 
not covered by the expression “any per- 
son” in S. 153 (3) Gi) of the Act. The 
only contention is that there is no “find- 
ing” or “direction” within the meaning 
of S. 153 (3) (ii) of the Act in the order 
of the Apvellate Assistant Commissioner 
in consequence of which or to give effect 


‘to which the impugned assessments have 


been made. NS 

D. The ‘expressions “finding” and 
“direction” are limited in meaning. A 
finding given in an appeal, revision or 
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reference arising out of an assessment 
must be a finding necessary for the dës- 
posal of the particular case, that is Io 
say, in respect of the particular .assess2e 
and in relation to the particular asses- 
ment year. To be a necessary finding, it 
must be directly involved in the disposal 
of the case. It is possible in certain casas 
that in order to render a finding in re- 
spect of A, a finding in respect of B may 
be called for. For instance, where the 
facts show that the income can belong 
either to A or B and to no one else, a 
finding that it belongs to B or does not 
belong to B would be determinative f 
the issue whether it can be taxed as A’s 
income. A finding respecting B is infi- 
mately involved as a step in the process 
of reaching the ultimate finding respect- 
ing A. If, however, the finding as to Aa 
liability can be directly arrived at with- 
out necessitating a finding in respect of 
B, then a finding made in respect of B 
is an incidental finding only. It is not a 
finding necessary for the disposal of the 
case pertaining to A. The same principles 
seem to apply when the question is whe- 
ther the income under enquiry is taxab.e 
in the assessment year under considera- 
tion or any other assessment year. Za 
regards the expression “direction” m 
S. 153 (3) (ii) of the Act, it is now weil 
settled that it must be an express direc- 
tion necessary for the disposal of tke 
case before the authority or court. It 
must also be a direction which tke 
authority or court is ` empowered 
to give while deciding the case be- 
fore it. The expressions “finding” and 
“direction” in Section 153 (3) (ii) of the 
Act must be accordingly confined. Sec 
tion 153 (3) (ii) is not a provision enlarg- 
ing the jurisdiction of the -authority cr 
court, It is a provision which merely 
raises the bar of limitation for makinz 
an assessment order under S. 143 or Sec 
tion 144 or S. 147. Income-tax Officer, 
A-Ward, Sitapur v. Murlidhar Bhagwan 
Das (1964) 52 ITR 335 (SC) and N. K; 
Sivalingam Chettiar v. Commr, of Ir- 
come-tax, Madras (1967) 66 ITR 586 (GC, 
The question formulated by the Tribunal 
raises the point whether the Appellata 
Assistant Commissioner could convert the 
provisions of S. 147 (1) into those of Sec- 
tion 153 (3) (ii) of the Act. In view cf 
Section 153 (3) (ii) dealing. with limitation 
merely, it is not easy to appreciate the 
relevance or validity of the point. 


12. In the present case, the Appellata 
Assistant Commissioner found that th 
cost of constructing the two buildings 
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had not been met by the partnership 
firm. The firm had merely advanced 
money to the individual four co-owners, 
whose personal accounts in the books of 
the firm had been debited accordingly. 
On that material the Appellate Assistant 
Commissioner held that the partnership 
was not the owner of the property and 
consequently any excess over the dis- 
closed cost of construction could not be 
added in the assessments of the firm. All 
that has been recorded is the finding 
that the partnership firm is not the 
owner of the properties, It is true that 
the finding proceeds on the basis that 
the cost has been debited in the accounts 
of the four co-owners. But that does not 
mean, without anything more, that the 
excess over the disclosed cost of construc- 
tion constitutes the concealed income of 
the assessees. The finding that the excess 
represents their ‘individual income re- 
quires a proper enquiry and for that pur- 
pose an opportunity of being heard is 
neéded to be given to the assessees, In- 
deed, that is now plainly required by 
Explanation 3 to S. 153 (3). The expres- 
sion “another person” in the Explanation 
would include persons intimately connec- 
ted with the person in whose case the 
order is made in the sense explained by 
this Court in Murlidhar Bhagwan Das 
(supra). It is one thing for the partners 
of a firm to be required to explain the 
source of a receipt by the firm, it is 
quite another for them in their indivi- 
dual status to be asked to explain the 
source of amounts received by them as 
separate individuals. On such’ opportu- 
nity being provided it would have been 
open to the assessees to show that the 
excess alleged over the disclosed cost of- 
construction did not constitute any tax- 
able income, The finding contemplate 


. in Explanation 3, it will be noted, is a 


finding that the amount represents t 
income of another person. We are unable 


to hold that the observation of the Ap- 
pellate Assistant Commissioner can be 
described as such a finding im relation 
to the assessees, 


13. It is also not possible to say that 
the order of the Appellate Assistant. 
Commissioner contains a direction that 
the excess should be assessed in the 
hands of the co-owners. What is a “direc- 
tion” for the purposes of S. 153 (3) (ii) 
of the Act bas already been discussed. 
In any event, whatever else it may 
amount to, on its very terms the observa- 
tion that the Income Tax Officer “is free 
to take action” to assess the excess in the 
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hands of the co-owners eau be de- 
scribed as a “direction,” A direction fy a 
statutory authority is in the nature . of 
an order requiring positive compliance. 
When it is left to the option and discre- 
tion of the Income Tax. Officer whether 
or not to take action it cannot, in our 
opinion, be described as a direction, 


14. Therefore, in our judgment the 
order of the Appellate Assistant Com- 
missioner contains neither a finding. nor 
a direction within the meaning of Sec- 
tion 153 (3) (ii) of the Income-tax Act in 
consequence of which or to give effect 
to.which the impugned assessment pro- 
ceedings can be said to have been taken. 


15. Reliance was placed by the Re- 
venue on Commr, of L T, Andh. Pradesh 
v. Vadde Pullaiah & Co, (1973) 89 ITR 
. 240 (SC). In that case, there were two 
appeals before the Appellate Assistant 
Commissioner, an appeal by the firm and 
another by Pullaiah, a partner of the 
firm, filed in his individual status, The 
question was whether the ‘business was 
the business of the firm or that of Pul- 
laiah. In order tó decide the appeal of 
the firm as well as that of Pullaiah, the 
Appellate Assistant Commissioner had to 
decide whether the business was that of 
the firm or that of Pullaiah. In finding 
that the business 
and not of Pullaiah, the Appellate As- 
sistant Commissioner had necessarily 
to inquire into a matter which covered 
the subject matter of both the appeals. 


16. In the circumstances, differing 
from the High Court, we hold that the 
provisions of S. 153 (3) (ii) of the Income- 
tax Act are not applicable to the instant 
case. The question is answered in favour 
of the assessees and against the Revenue. 


` 17. The High Court did not enter into 


the first question formulated for its © 


opinion, that is to say, whether the pro- 
visions of S. 147 (a) of the Income-tax 
Act are applicable for the assessment 
years 1955-56 and 1956-57. It is agreed 
by the parties that if S. 153 (3) (ii) of the 


Act cannot be invoked by the Revenue, . 


it is necessary to. decide the first ques- 
tion formulated by the Tribunal. In view 
of the opinion expressed by us on the 
application of S. 153 (3) (ii) of the Act, 
the case must go back to the High Court 
for its opinion on the first question. 


18. The appeals are allowed, the judg- 
ment dated Sept. 17, 1971 of the High 
Court governing. the cases of the dif- 
ferent assessees for the assessment years 
1955-56 and 1956-57 je set aside, ‘The 
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was that of the firm | 
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ALR. ` 
provisions of S; 153 (3) (ii) of the Income- ` 


-tax Act, 1961 are not applicable to the 


instant ease, Accordingly, the second 
question is answered in favour of the 
assesseés and against the Revenue. The 
cases are remanded to the High Court 
for its opinion on the first question for- 
mulated by. the Income-tax Appellate 


‘Tribunal. The assessees are entitled to 


their costs of these appeals. 
Appeals allowed and 
cases remanded, 





AIR 1979 SUPREME COURT 1936 
(From: Madhya Pradesh) 
A. C. GUPTA AND 
P., S, KAILASAM, JJ. 
Civil Appeal No, 1476 of 1968, D/- 24-7 
979. 
Raghunath (dead) by Lrs., Appellants 
vV. Kanhiya (dead) by Lrs., Respondents. 
M. B. Abolition of Jagirs Act (28 of 
1951), S. 34 — Suit for declaration that 
order of Tahsildar and confirmed by Col- . 
lector holding that defendant was “Pacca 
Krishak” was invalid — Suit is barred — 


Order of Tahsildar can be challenged 


only on ground of nullity. (Para 1) 


' A. C, GUPTA, J. :— This is a plaintiff's 
appeal. The only question for considera= 
tion here is whether the suit is barred 
by the provisions of the Madhya Bharat 
Abolition of Jagirs Act. In the suit the 
plaintiff sought to have a declaration 
that the order of the Tehsildar, which 
was affirmed by the Collector, holding 
that the defendant was a “pacca Krishak” 
was invalid, The Trial Court held thaf 
the suit was barred and rejected the 
plaint. The First Appellate Court was of 
the view that the suit was maintainable 
and. remanded it to the Trial Court for 
hearing on the merits. The High Court 
on a consideration of the language of 
S. 34 of the aforesaid Act held that th 
suit was barred and the order of th 
Tehsildar could not be challenged in the 
Civil Court except on the ground that 
it was a nullity. We find no reason to 
differ from the view taken by the High]. 
Court, The appeal is accordingly dismis- 
sed. There will be no order as to costs in 
this appeal. E 

Appeal dismissed, 
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AIR 1979 SUPREME COURT 1937 
(From: Madras)* 


R. S. SARKARIA, P. N. SHINGHAL 

AND O. CHINNAPPA REDDY, JJ. 
Civil Appeal No, 1295 of 1969, D/- 24-8- 
979. 


Valliama Champaka Pillai, Appellant 
v. Sivathanu Pillai and others, Respon- 
dents. 


(A) Constitution of India, Art. 133 — 
Finding of fact — Plaintiff (Appellant) 
claiming possession on contribution of her 
share of mortgage money paid by re- 
deeming co-mortgagor to mortgagees — 
Finding of trial Court that the ‘two 
branches were divided at all material 
times — Finding neither controverted be- 
fore Single Bench, nor before Letters 
Patent Bench — Finding could not be 
challenged in appeal under Art. 133. 

(Paras 15, 17) 


(B) Travancore Limitation Act (6 of 
1100 M.E.), S. 19 — Limitation Act (1963), 
S. 18 — Acknowledgment of past liabi- 
lity — Mere recital in a document as to 
existence of past liability coupled with 

a statement of its discharge does not 
Ce an “acknowledgment”, 
23 Tray LJ 947; (1953) 8 DLR (TC) 563 
and AIR, 1952 Trav-Co 540, Overruled. 


Under S. 18, Limitation Act (S. 19 of 
the Travancore Limitation Act) one of 
the essential requirements for a_ valid 
‘acknowledgment’ is that the writing 
concerned must contain an admission of 
a subsisting liability. A mere admission 
of a past liability is not sufficient to con= 
stitute such an ‘acknowledgment’, Thus, 
the release deeds executed by the origi- 
nal mortgagees stating, in effect, that 
the mortgages had been extinguished by 
payment of the mortgage debts in en- 
tirety by the redeeming co-mortgagor, 
do not amount to acknowledgments of 
a subsisting liability, which could give 
afresh starting point of limitation. 
(1933) 23 Trav LJ 947, (1953) 8 DLR (TC) 
563 and AIR 1952 Trav-Co 540, Over- 
ruled. , (Para 101 


(C) Precedents ~~ Stare decisis — Erro- 
neous decisions of Travancore High 
Court cannot have a force of binding 
precedents on Madras High Court — 
Doctrine of stare decisis cannot be in- 





voked. (Para 21) 

*L.P.A. No, 18 of 1961, D/- 26-3-1964 
(Mad), 
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Valliama v. Sivathanu (Sarkaria Jj 


(1933) 


{Pr 4} S.C, 1937 


(D) Transfer of Property Act (1882), 
Ss. 60, 92 — Redemption by co-mort- 
gagor — Rights and liabilities of redeem- 
ing co-mortgagor and non-redeeming co- 
mortgagor — Nature and extent of. 


Where one co-mortgagor gets the righf 
to contribution against the other co- 
mortgagor by paying off the entire mort- 
gage debt, a correlated right also accrues 
to the latter to redeem his share of the 
property and get its possession on pay- 
ment of his share of the liability to the 
former. This corresponding right of the 
‘non-redeeming’ co-mortgagor, to pay 
his share of the liability and get pos- 
session of his property from the redeem- 
ing co-mortgagor, subsists as long as the 
latier’s right to contribution subsists, 
This right of the ‘non-redeeming’ co- 
mortgagor is purely an equitable right, 
which exists irrespective of whether the 
right of contribution which the redeem- 
ing co-mortgagor has as against the 
other co-mortgagor, amounts to a mort- 
gage or not, AIR 1953 SC 4, Foll, 

(Paras 28, 31) 

(E) Travancore Limitation Act (6 of 
1100 M. E.), Arts, 132, 136 — Suit by 
non-redeeming co-mortgagor for posses- 
sion of his share of hypotheca on contri- 
bution — Mortgages made during 1881 to 
1884 — Redemption by co-mortgagor 
between 1913 to 1918 — Suit filed by 
successor-in-interest of non-redeeming 
co-mortgagor in 1946 — Suit filed more 
than 12 years after expiry of 50 years 
period of limitation prescribed for suit 
for redemption — Suit was barred by 
limitation irrespective of fact which arti- 
cles applied — (Limitation Act (1908), 


Arts. 144, 148). (Para 36) 
Cases Referred: Chronological Paras 
ATR 1953 SC 1 29, 30 
(1953) 8 DLR (TC) 562: AIR 1952 Trav- 

Co 540 10, 18 
(1953) 8 DLR (TC) 563 18 
(1933) 23 Tray LJ 947 18 


Miss Lily Thomas, Advocafe, for Ap- 
pellant; Mr. Vepa P. Sarthi, Sr. Advo- 
cate (Mr. A. V. Rangam, Advocate with 
him), for Respondents, 


R. S. SARKARIA, J.:— This is a plain- 
tiffs appeal directed against a judgment 
and decree, dated March 26, 1964, of the 
High Court of Madras, passed in Letters 
Patent Appeal No. 18 of 1961. The rela- 
tionship of the main contesting defen- 
dants will be apparent from the follow." 
ing genealogical table; 
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THANDVAN 
i 
|. 
l Madhavan Siyathamı 
Madhavan Thanuvan Padmanabhan Pillai 
se Ammalu Ammal 
(D-4) 
Valliamma | 
Champaka Pillai | 
(IR) 
| y NW 
Sivathanu. Easwara Velayudhe 
Pillai Pillai Pillai 
(Dfdt. 1)  (Dfdt. 2) (Didt. 3 ) 


2. Valliamma, appellant herein, is the 
criginal plaintiff. She is the grand- 
Caughter of Madhavan. Respondents 1 to 
3 are the original defendants 1 to 3. 
They are the grandsons of Sivathanu 
The properties in dispute are items 31 
to 42 and 44 detailed in the plaint. 


3. Between the years 1881-1882, the 
two brothers Madhavan and _  Sivathanu 
mortgaged these properties by way oł 
usufructuary mortgages, which were re- 
Geemed by Padmanabhan, father of de- 
fendants 1, 2 and 3 between the years 
1913 and 1918 by paying the entire re- 
Gemption money and he alone obtained 
possession thereof. The redemption was 
effected by obtaining release deeds from 
the former mortgagees-in-possession. 
The particulars of these mortgages and 
the release deeds executed in favour of 
the redeeming co-mortgagor are a3 
under:— 


(i) Exhibit HI, dated September 29, 
1059 (1884), is the mortgage executed 
by the two brothers in respect of item; 
34 to 36, 38 and 39 and 44 in favour of 
the grandfather of D.W. 2. Exhibit IV 
is the release deed, dated April 18, 1093 
(1918), in favour of Padmanabhan. 

(ii) Exhibit IX is the mortgage, dated 
August 19, 1056 (1881), executed by ths 
two brothers in favour of Cochi Ravi 
Pillai in respect of items 32 and 40. Ex- 
hibit XIV, dated February 21, 1088 (1913), 
is the release deed in favour of Padma- 
nabhan. 

(iii) Exhibit XV is the mortgage, 
dated February 25, 1058 (18835, 
in respect of plaint item 41 by the two 
brothers in favour of Arumugham Nare- 
yana. Exhibit XVIII, dated August 31, 
1088 (1913), is the release deed. l 

(iv) Exhibit XIX is the mortgage, 
dated August 14, 1058 (1883), in respect 
of items 31, 33 and 37 in favour of Chin- 
nakannu Pandaram. Exhibit XX is the 
release deed, dated January 23, 108 


‘Valliama v, Sivathanu (Sarkaria Ly 


A. LR 


(v) Besides the above, the two bro- 
thers had executed a Vellaolai Othi in 
1043 (1868) in respect of item 42. Exhi- 
bits 21 and 22, dated August 21, 1088. 
(1913), are the release deeds, 

4. The plaintiff, the grand-daughter 
of the non-redeeming co-mortgagor, 
Madhavan, instituted the suit on July 15, 
1946 for partition and possession of her 
one-half share of the suit properties. In 
respect of items 34 to 36, 38, 39 and 44, 
she claimed possession on contribution 
of her share of the mortgage money 
that had been paid by the redeeming co- 
mortgagor to the mortgagees. It was 
alleged in the plaint that this half share 
of the plaintiffs father devolved on his 
widows on his death, without male issue, 
and subsequently, on the death of the 
widows, the same was inherited by the 
plaintiff. 


5. Defendants 1 to 3 resisted the 
plaintiffs suit, inter alia, on the ground 
that even if the courts come to the con- 
clusion that the division of the joint 
family status alleged by the plaintiff 
was true, the plaintiff would not be en- 
titled to recover her half share in the 
plaint Schedule, items 31 to 42 and 44, 
because the period of limitation for re- 
demption of these mortgages, under the 
Travancore Limitation Act was 50 years, 
which had expired long before the filing 
of the suit. l 

6. The suit was tried by the second 
Judge of the District Court, Nagercoil, 
who on February 16, 1948 passed a pre- 
liminary decree in favour of the plain- 
tiff, declaring her right over one-half 
share of the Schedule properties and her 
right to recover the same, together with 
mesne profits, after division by a Com- 
missioner appointed by the Court. The 
case was adjourned for final decree pro- 
ceedings. By the same judgment, dated 
February 16, 1948, the questions cover- 
ed by issues 3 to 9, including that of 
limitation, were left for decision in the 
final decree to be passed in the case. 

7. Against that preliminary decrees, 
defendants 1 to 3 preferred a First Ap- 
peal in the Travancore-Cochin High 
Court. The High Court dismissed the ap- 
peal on October 19, 1953, and affirmed 
the preliminary decree passed by the 
trial Court. Thereafter, the plaintiff took 
out a commission to divide the proper- 
ties by metes and bounds, The Commis- 
sioner submitted his report, lists and 
plan of division. 

8. Against the final decree, both the 
plaintiff and defendants 1 to 3 prefer- 
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red First Appeals 49 and 37 of 1955, re- 
spectively, to the Travancore-Cockin 
High Court, which allowed these ap- 
peals and sent the matter back to the 
frial court for EC a fresh firal 
decree, 


9. The suit was thereafter 
red to the Court of the 
Judge of Padmanabhapuram, who passed 
a final decree on March 19, 1957. It is 
from this final decree and judgment that 
this appeal has arisen, 


10. The learned Subordinate Judge 
held that the right of the plaintiff to re- 
cover her half share of the plaint items 
31 to 42 and 44 is not barred by limita- 
tion, Following a decision of the Travan- 
core-Cochin High Court, reported in 
(1953) 8 DLR (TC) Dei be held that the 
period of limitation. for a suit by a non- 
redeeming co-mortgagor against the re- 
deeming co-mortgagor is 50 years under 
Article 136 of the Travancore Limitation 
Regulation (corresponding to Art. 148 of 
the Limitation Act, 1908) and that tne 
starting point of limitation is the dete 
of redemption by the redeeming œ- 
mortgagor. He reasoned that since tne 
suit was instituted within 50 years ` of 
that date, it was within time. He further 
held that the various release deeds by 
which the mortgages were redeemed by 
the father of defendants 1 to 3, amourt- 
ed to ‘acknowledgments’, giving fresh 
starts of limitation. 


11. Against this final decree of the 
Subordinate Judge, defendants 1 to 3 
preferred First Appeal 305 of 1957 in 
the High Court of Judicature at Madras. 
The appeal was heard by a learned sin- 
gle Judge (D Ramakrishnan, J.) who 
by his judgment, dated December 23, 
1960, held that the suit was barred by 
limitation so far as plaint items 31 to 42 
and 44 were concerned. In his view, the 
plaintiff, who is in the position of a non- 
redeeming co-mortgagor, would . have 
only a period of 12 years’ limitatien 
under Article 144 of the Limitation Act, 
1908; and that Article 148 of that Act 
(corresponding to Article 13§ of the Tra- 
vancore Limitation Act} is not the prs- 
per Article to be applied to such a svit 
where‘ the Transfer of Property Act, as 
amended by the Amending Act of 19%, 
was not in force. In taking this view, 
the learned Judge declined to follow the 
decision of the ER Cochin Een 
Court, 


12. eee by this judgment. ar.d 
decree of the learned single Judge, the 


transfer- 
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plaintiff preferred a Letters Patent Ap- 
peal. The appeal was ultimately heard 
by a Full Bench of three learned Judges.* 
S. Ramachandra Iyer, C. J. and Jaga- 
deesan, J. in their separate but concur- 
rent judgments held that a non-redeem- 
ing’ co-mortgagor has two periods of 
limitation within which he may file his 
suit against the redeeming co-mortgagor 
for redemption of his share, namely, 
within 50 years provided for by the Tra- 
vancore Limitation Act, starting from 
the date of the mortgage, or, if that >e- 
riod bas ` already expired, ` within 12 
years of the date of redemption by he 
redeeming co-mortgagor, under Art. 132 
of the Travancore Limitation Act 
corresponding to Article 144 _ of 
the Indian Limitation Act, 1908. On 
this reasoning, the majority held taat 
the plaintiffs suit for recovery of pos- 
session in respect of all -the - aforesaid 
items except item 41, was. barred by li- 
mitation. The third learned Judge in his 
dissenting judgment, held that the plain- 
tiff would get a period of 50 years limi- 
tation starting from the date of the ře- 
demption of her share against the re- 
deeming co-mortgagor. On this reason- 
ing, he found the suit to be within time, 


13. Hence this appeal on certificate 
issued by the High Court under Art, 133 
of the. Constitution, 


14. The first contention advanced by 
the learned counsel appearing for the 
appellants is that at the time when the 
two brothers, Madhavan and Sivathanu 
made the mortgages in question they 
were members of a joint Hindu family 
and the mortgages were.also made of 
the joint family property; consequently, 
the redemption by one of the co-mort- 
gagors of the whole property, could 
only be on behalf of and for the benefit 
of ali the members of the joint family, 
including the plaintiffs. In the alterna- 
tive, it is submitted that even if it is cen- 
ceded that sometime after the mort- 
gages but before the redemption, the 
family had divided in status, then also, 
after the redemption, the two branches 
of the family would be deemed to be 
holding the property as tenants-in-com- 
mon or co-owners in defined shares. In 
either case, it is argued, no question of 
adverse possession or limitation would 
arise as the possession of the redeeming 
co-mortgagor would in law, be the pos- 
session of the non-redeeming co-owners, 
also. , 





* Reported in AIR 1964 Mad 269 
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15. We are afraid, the appellant can- 
not be allowed to turn round and take 
up this plea which he had not agitated, 
either before the learned single Judge 
or the Letters Patent Bench of the High 
Court, In this connection, the learned 
single Judge has observed: “Though there 
was an issue that these two branches (of 
Madhavan and Sivethanu) were undivid- 
ed in status, the finding of the Court 
below was that they were divided at all 
material times, and this finding is not 
the subject of controversy in this ap- 
peal.” 


16. Counsel points out that the ob- 
servation of the learned single Judge to 
the effect that the “Court below” (trial 
Court) had found that the two branches 
of the family were divided in status, 
was wrong inasmuch as he referred to 
a finding in an earlier judgment of the 
trial court which had been set aside in 
appeal. It is submitted. that after the 
remand such a finding was not reiterat- 
ed by the Subordinate Judge. Be that as 
it may, the crucial part of the learned 


Judge’s observation, which has been 
underlined, is obviously correct. The 
fact remains that this plea, about the 


family being joint in status at the mate- 
rial time, was not agitated before the 
learned single Judge, nor pressed into 
argument before the Full Bench in Let- 
ters Patent Appeal. The first and the 
second appellate courts below, there- 
fore, proceeded on the assumption that 
the two brothers who created the mort- 
gages in question, and their branches 
were, at all times material, not members 
of an undivided Hindu family, having a 
joint status. Nor was the alternative 
plea, that the two branches of the family 
were holding these properties as co- 
owners, and as such, the possession of 
the redeeming co-mortgagor would be 
deemed to be on behalf of the non-re- 
deeming co-mortgagor also, ever pressed 
into argument before the courts below, 
Moreover, the material on the record is 
too meagre to furnish adequate factual 
foundation for this contention including 
its alternative limb. Indeed, the counsel 
requested that the case should be re- 
manded to the trial court for determin- 
ing this plea after giving the parties an~ 
other opportunity to produce evidence 
thereon, 


17. For the ‘aforesaid reasons we do 
not permit the appellant to reagitate 
this plea which in any of its aspects was 
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not pressed into argument in the courts| 
below. 


18, The second contention of the 
learned counsel is that the release deeds 
executed by the original mortgagees 
would amount to an acknowledgment of 
the liability to be redeemed, and thus 
furnished a fresh start of limitation for 
a suit for redemption, Reliance for this 
argument has been placed on some deci- 
sions of the Travancore High Court, 
namely: Raman Pillai v. Arathan Pillai, 
(1933) 23 Tray LJ 947; Muthiah Nadar v, 
Ramaswami Nadar, (1953) 8 DLR (TC) 
563;  Parameswararu v, Narayanaru, 
(1953) 8 DLR (TC) 562. It is emphasised 
that at the material time, the suit pro- 
perties were situated in the territory 
of the erstwhile Travancore State, and 
in view of the States. Reorganisation Act, 
1956, the law applicable to the case is 
the law prevailing prior to Ist November, 
1956, and not the law in the Madras 
State to which the territory from which 
the case has arisen, was added. The point 
sought to be made out is that the Madras 
High Court was legally bound to apply 
the Travancore Limitation Regulation as 
interpreted by the Travancore High 
Court, in preference to the earlier deci- 
sions of the Madras High Court, It is 
urged that even on the doctrine of stare 
decisis, the learned Judges of the High 
Court ought to have adhered to the view 
taken by the Travancore Court in the 
said cases, 


19. This contention was raised before 
the appellate Bench of the High Court, 
also, and was rightly rejected. Under 
Section 18, Limitation Act, one of the 
essential requirements for a valid ‘ac- 
knowledgment’ is that the writing con- 
cerned must contain an admission of a 
subsisting liability. A mere admission of 
a past liability is not sufficient to consti- 


tute such an ‘acknowledgment’, Hence 
a mere recital in a document as to the 
existence of a past liability, coupled with 
a statement of its discharge, does not 
constitute an ‘acknowledgment’ within 
this section. Tested on this touchstone, 
the release-deeds, Exhibits IV, XIV, XXI 
and XXII pertaining to items 31 to 36, 
39, 40 and 44, executed by the original 
mortgagees stating, in effect, that the 
mortgages had been extinguished by pay- 
ment of the mortgage debts in entirety, 
by the redeeming co-mortgagor, do not 
amount to acknowledgments of a sub- 
sisting liability, which could give a fresh 
starting point of limitation, 
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20. If we may say so, with due defer- 
ence, the view taken by the Travancore 
(or T. C.) High Court in the aforesa.d 
decisions did not proceed on a correct 
interpretation of the corresponding pro- 
visions of the Travancore Regulation. We 
find ourselves in respectful. agreement 
with the reasoning and the finding of 
the High Court (majority) on this point, 
in the judgment under appeal, 


21. These erroneous decisions of the 
‘Travancore Court could, at best, have 
a persuasive effect and not the force of 
binding precedents on the Madras High 
Court. There is nothing in the States Re- 
organisation Act 1956 or any other law 
which exalts the ratio of those decisians 
ito the status of a binding law nor could 
ithe ratio decidendi of those decisions Le 
perpetuated by invoking the doctrine ef 
‘stare decisis, l 


22. In short, the plaintiff's suit could 
not be saved from being time-barred m 
respect of items 31 to 36, 39, 40 and <4 
on the ground that the release deeds 
relating thereto amount to ‘acknowledg- 
ments’ within the contemplation of the 
relevant Limitation Statute. 


23. The case of item 41, however, (it 
{fs common ground before us) stands : CH 
a different footing. The High Court’s find- 
ing, that in respect of this item tke 
suit is within time, has not been cha- 
lenged before us, 


24. The last and the most important 
question that falls to be determined is: 
Which Article of Travancore Limitaticn 
Regulation will govern a suit by a non- 
redeeming co-mortgagor to recover pos- 
session of his share of the hypotheca cn 
payment of the ‘proportionate amount of 
the mortgage debt discharged by the re- 
deeming co-mortgagor? 

25. The counsel for the appellant sub- 
mit that the High Court was wrong in 
holding that limitation for such a suit 
(brought after the expiry of 50 yeazs 
from the date of the original mortgages) 
was governed by Article 132 of the Tra- 
vancore Limitation Regulation corres- 
ponding to Article 144, Indian Limitaticn 
Act, 1908, because this Article cannot 
apply to a suit for redemption of his 
share by a non-redeeming co-mortgager 
against the redeeming co-mortgagor, ard 
the latter’s possession cannot become ad- 
verse to the plaintiff. It is maintained 
that limitation for the suit will be gow- 
erned by Article 136 of the Travancore 
Regulation (corresponding to Art. 148 of 
the Indian Limitation Act, 1908), but the 
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starting point of limitation will not be 
the date of the old mortgage but the date 
on which the old mortgage was redeem- 
ed by the redeeming co-mortgagor and 
in its place, a split-up mortgage in an 
abated form confined to the plaintiffs 
share came into being, It is argued that 
in this new situation the non-redeeming 
mortgagor’s “right to redeem and to re- 
cover possession” will accrue only after 
the redemption of the old mortgage, 
with the result that under Article 136 
of the Travancore Regulation, the plain- 
tiff would have a period of 50 years 
commencing from the date of the re- 
demption to recover possession of his 
share from the redeeming co-mortgagor. 
In short, counsel have canvassed for the 
dissenting view taken by Venkataraman 
J. According to counsel, this was also 
the view taken by the former Travan- 
core High Court, and the same ought to 
have been followed on the principle of 
stare decisis by the Madras High Court, 

26. For dealing with this contention 
in the right perspective, it is necessary 
to appreciate the true position of a co- 
mortgagor redeeming the whole hypo- 
theca by discharging the entire mort- 
gage debt. Does such a  co-mortgagor 
step into. the shoes of the mortgagee 
whom he has paid off, vis-a-vis the non- 
redeeming co-mortgagor? That is to say, 
is the redeeming co-mortgagor’s right 
merely one of subrogation to the rights 
of the mortgagee discharged? If so, to 
what extent? Further, what are the cor- 
related rights of the non-redeeming co- 
mortgagor in the property after the 
entire mortgage has been redeemed by 
his co-debtor? Does he retain only the 
rights under the former mortgage? Or, 
does he acquire a further right, conse- 
quent on redemption, to get back his 
portion or share of the hypotheca from 
the redeeming co-mortgagor on payment 
of the proportionate amount of the com- 
mon mortgage debt discharged by the 
latter? These are some of the prelimi- 
nary questions which have to be answer- 
ed before ascertaining the appropriate 
Article of the relevant statute which 
will govern limitation in this case, 


27. In that connection, it is important 
to bear in mind that both at the time 
of making these mortgages and their re- 
demption by one of the co-mortgagors, 
the Transfer of Property Act or any 
like statute was not in force in the State 
of Travancore, wherein these properties 
were situated. The questions posed are, 
therefore, to be answered in accordance 
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with the principles of EE equity and 
good conscience, 


28. Steering clear of the tangled web 
of conflicting and confusing decisions 
rendered on an interpretation of the 
relevant provisions of the Transfer of 
Property Act, 1882, as they stood before 
the amendment of 1929, we may say at 
once that even where the Transfer of 
Property Act was not in force, a re- 
deeming co-mortgagor discharging the 
entire mortgage debt, which was the 
joint and several liability of himself and 
his co-mortgagor was, in equity, entitled 
to be subrogated to the rights of the mort- 
gagee redeemed and to treat the non-re- 
deeming co-mortgagor as his mortgagor 
to the extent of the latter’s portion or 
share in the hypotheca and to hold that 
portion or share as security for the ex- 
cess payment made by him. This equit- 
able right of the redeeming co-mortgagor 
stems from the doctrine that he was a 
principal debtor in respect of his own 
share only, and his tiability in respect 
(of) his co-debtor’s share of the mortgage 
debt was only that of a surety; and 
when the surety had discharged the en- 
tire mortgage debt, he was entitled to 
be subrogated to the securities held by 
Ithe creditors, to the extent of getting 
himself reimbursed. for the amount paid 
by him over and above his share to dis- 
charge the common mortgage debt, 


29. For the view we take, we derive 
support from certain observations of this 
Court in Ganeshi Lal y. Joti Pershad 
(AIR 1953 SC 1). While discussing the 
nature and extent of a redeeming co- 
mortgagor’s right to recover contribu- 
tion from his co-debtor, this Court speak- 
ing through Chandrasekhara Aiyar J. 
made these incidental observations which 
for our purpose, are apposite; 


“Equity insists on the ultimate pay- 
ment of a debt by one who in justice 
and good conscience is bound to pay it, 
and it is well recognized that where 
there are severa] joint debtors, the per- 
son making the payment is the principal 
debtor as regards the part of the liabi- 
-lity he is to discharge and a surety in 
respect of the shares of the rest of the 
debtors. Such being the legal position 
as among the co-mortgagors, if one of 
‘them: redeems a mortgage over the pro~ 
perty which belongs jointly to himself 
and the rest, equity confers on him a 
right to reimburse himself for the 
amount spent in excess by him in the 
matter of redemption, he can call upon 
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the co-mortgagors to contribute towards 
the excess which he has paid over his 
own share......... While it can be readily 
conceded that. the joint debtor who pays 
up and discharges the mortgage stands 
in the shoes of the mortgagee......... he 
will be subrogated to the rights of the 
mortgagee only to the extent necessary 
for his own equitable protection......... 
‘so far as it is necessary to enforce his 
equity of reimbursement’...... It is as 
regards the excess of the payment over 
his own share that the right can be said 
to exist......... The redeeming co-mort- 
gagor being only a surety for the other 
co-mortgagors, his right, strictly speak« 
ing is a right of reimbursement or con- 
tribution.” 


30. It is noteworthy that Ganeshi Lal 
v. Joti Parshad (supra) was a case 
from Punjab where the Transfer of Pro- 
perty Act was not in force, and this 
Court had affirmed the judgment of tha 
Punjab High Court determining the 
claim of the redeeming co-mortgagor for 
contribution against the non-redeeming 
co-mortgagors on principles of justice, 
equity and good conscience, 


31. From what has been said above it 
is clear that where the Transfer of Pro- 
perty Act is not in force and a mort- 
gage with possession is made by two 
persons, one of whom only redeems dis- 
charing the whole of the common mort- 
gage debt, he will, in equity, have two 
distinct rights: Firstly, to be subrogated 
to the rights of the mortgagee discharg- 
ed, vis-a-vis the non-redeeming co-mort- 
gagor, including the right to -get into 
possession of the latter’s portion or share 
of the hypotheca. Secondly, to recover 
contribution towards the excess paid by 
him on the security of that portion or 
share of the hypotheca which belonged 
not to him but to the other co-mortgagor. 
It follows that where one co-mortgagor 
gets the right to contribution against the 
other co-mortgagor by paying off the 
entire mortgage debt, a correlated right 
also accrues to the latter to redeem his 
share of the property and get its posses- 
sion on payment oof his shara 
of the liability to the former, 
This corresponding right of the ‘non-re- 
deeming’ co-mortgagor, to pay his share 
of the liability and get possession of his 
property from the redeeming co-mort~ 
gagor, subsists as long as the latter’s 
right to contribution subsists. This right 
of the ‘non-redeeming’ co-mortgagor, as 
rightly pointed out by the learned Chief 
Justice of the High Court in his leading 


1879 


judgment, is purely an equitable right, 
which exists irrespective of whether the 
right of contribution which the redeem- 
ing co-mortgagor has as against the other 
co-mortgagor, amounts e a mortgage or 
not. 

32. The ground is now clear for as- 
certaining the appropriate provision of 
the relevant statute of limitation which 
prescribes limitation for a suit to enforce 
this correlated right of the ‘'non-redeem= 
ing’ co-mortgagor against the redeeming 
co-mortgagor, 


33. Be it noted, that the suit, out of 
which this appeal has arisen, though, in 
form, a simple suit for partition raises, 
in substance, a claim for redemption 
with regard to items 31 to 42 and 44 
which were under mortgage and had 
been redeemed in entirety by one of the 
co-mortgagors, Indeed, in the courts be- 
low the claim in respect of these items 
has been fought by the parties as if it 
were one for redemption. 


34. Since subrogation of the redeem- 
ing co-mortgagor would give him the 
right under the original mortgage to hold 
the non-redeeming co-mortgagor’s pro- 
perty as security to get himself reim- 
bursed for the amount paid by him in 
excess of his share of the liability, it 
follows that a suit for possession of his 
share or- portion of the pro- 
perty by a non-redeeming CO- 
mortgagor on payment of the propor- 
tionate amount of the mortgage debt 
may be filed either within the limitation 
prescribed for a suit for redemption of 
the original mortgage or within the 
period prescribed for a suit for contri- 
bution by the redeeming co-mortgagor 
against the other co-mortgagor, 


35. Article 136 of the Travancore Li- 


mitation Regulation (which corresponds . 
to Article 148 of Indian Limitation Ach ` 


1908) reads as under; 








Deseription Period Time from 
of suit. which period 
Limitation. Sec to. run, 
Art. 136. 


Against a mortgagee 
to redeem or to re- 
cover possession of 


Fifty When the right to 
Years. redeem or to re- 
cover possession 
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perty mortgaged. 
36. The original mortgages wera 


made during the years 1881 to 1884. They 
were redeemed by the co-mortgagor in 
Sivathanu’s line between the years 1913 
to 1918 by paying the entire common 
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mortgage debt and ocbtaining possession 
of the entire hypotheca. The plaintiff 
who is the successor-in-interest of the 
non-redeeming coO-mortgagor, Madhavan 
filed the suit in 1946, (which was renum- 
bered as O. S. 135 of 1956) for redemp- 
tion of her half share on payment of her 
half share of the mortgage amount and 
expenses to the defendant-respondents 
successors-in-interest of Sivathanu, The 
suit was thus filed more than 12 years 
after the expiry of the 50 years’ limitation 
prescribed for a suit for redemption un- 
der Art. 136 of the Travancore Regula- 
tion, and more than 28 years after the 
redemption in 1918, of the last mortgage 
by the redeeming co-mortgagor. This 
being the situation, the —non-redeeming 
mortgagor’s suit for his share of che 
property on payment of his proportionate 
share of the mortgage money would 
be barred irrespective of whether the 
limitation is governed by the provisions 
of Limitation Regulation corresponding 
to Art. 132 or 144 or any other Article 
of the Indian Limitation Act, 1998. 
Therefore, as at present advised, we do 
not feel the necessity of laying down the 
law with regard to this aspect of the — 
case, Since the limitation started running 
in 1913 or 1918, the suit was time-barr- 
ed from every point of view. 


37. For all the foregoing reasons, we 
uphold the finding of the High Court 
that the plaintiffs claim in regard to 
suit items 31 to 40, 42 and 44 was time 
barred and dismiss the appeal. In ithe 
peculiar circumstances of the case, the 
parties are left to pay, and bear their own 
costs in this Court, 

' Appeal dismissed. 
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Criminal Appeal No. 226 of 1972, D/- 
42-2-1979, 

Vishnu Shiv Ram Bhoir and others, 
Appellants v, State of Maharashtra, 
Respondent, 


Penal Code (1860), Ss. 395, 384 and 
149 — Prosecution of accused under 
S. 395/149 — Accused persons sur- 
rounded victims and extorted certain 
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amount as price for sparing them — 
This amount was paid to accused — No 
evidence of any property having been 
looted by accused — Accused persons 
were liable under S. 384/149 and not 
under S. 395/149. (Para 2) 


S. M. FAZAL ALI, J:— Fourteen per- 
sons were charged under Sections 147, 
148, 302/149, 395 and 396 of Indian 
Penal Code and tried by the 3rd Addi- 
tional Sessions Judge, Thana who ac- 
quitted all the accused persons holding 
that the prosecution case was not prov- 
ed. Thereafter, the 


peal in the High Court of Bombay 


against the acquittal of the accused. 
The High Court allowed the appeal 
and reversed the acquittal of accused 


Nos, 1, 2, 4, 6, 8 and 10 and convicted 
them as follows: 

Accused 4 under Sections 147 and 148 
LP.C. sentenced to three years’ rigor- 


ous imprisonment and a fine of Rs. 500 


in default to three months rigorous 
imprisonment. 
Under Sections 14% and 148 LP.CG, 


sentenced to three years’ rigorous im- 
prisonment and a fine of Rs. 1,000 in 
default three months’ rigorous impri- 
sonment, 

Under Sections 395/149 I.P.C. sen- 
tenced to five years’ rigorous imprison- 
ment and a fine of Rs. 1,000, in default 
six months’ rigorous imprisonment, 

Accused 6 and 10 sentenced under 


Sections 147 and 148 ILP.C. to three 
years’ rigorous imprisonment. 

Under Sections 147 and 148 sen- 
tenced to three years’ rigorous impri~ 
sonment and a fine of Rs. 1,000, in de- 
fault three months’ rigorous imprison 
_ ment, 

Under Sections 395/149 I.P.C, 
tenced to three years’ rigorous impri- 
sonment and a fine of Rs. 500, in de- 
fault three months rigorous imprison- 
ment. 

Accused 1 and 2 sentenced under 
Sections 147 and 148 LP.C. to three 
years’ rigorous imprisonment and a fine 
of Rs. 1,000, in default three months’ 
rigorous imprisonment. 


2, All the substantive sentences of 
fmprisonment were directed to run 
concurrently, The High Court also gave 
` a direction that out of the fine, if rea- 
lised, half of the amount was 
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sen- 
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paid to P.W. Yakub and his father 
Umar, the victims of the crime, to ba 
divided equally between them, The ap- 
pellants have come up by special leave 
to this Court against the judgment of 
the High Court referred to above. We 
have heard learned counsel for the ap- 
pellant and Mr, Nain for the State, 
We have gone through the judgment of 
the High Court. The entire case rests 
on the evidence of P.W. Yakub, whose 
evidence is sought to be corroborated 
by his brother Haji. We find that so far 
as the charge of dacoity is concerned 
there is no mention of the fact of any 
property having been looted by the ac- 
cused in the evidence of Yakub which 
he gave in court although this fact was 
mentioned in the PIR which he lodg- 
ed about eight days after the occur- 
rence. As the substantive evidence of 
Yakub does not at all refer to the alle- 
gations that the accused persons had 
looted away the articles or moveables 
of the victims, so the appellants can= 
not be convicted under Sections 395? 
149. It is, however, clear from the evi= 
dence of Yakub as also of the state- 
ment in the F.LR. that when the ap= 
pellants surrounded Yakub and his 
party they extorted a sum of Rs. 300 
as price for sparing them and that this 
amount was paid to the appellants. In 
these circumstances we would alter 
the conviction of the appellants from 
one under Section 395/149 to that un- 
der Section 384/149, maintaining the 
fine. The convictions under other counts 
are upheld. In the facts and circum- 
stances of this case we reduce the sen- 


tences of the appellants under all tha 
counts to the period already served, 
maintaining the respective fines, We 


further direct that out of the fine, if 
realized, the entire amount shall bs 
paid to Yakub, P.W. and his father 
Umar in equal shares. After the fine is 
paid by the appellants, unless the samé@ 
has not been paid already, the appel- 
lants will be discharged from their bail 
bonds. With this modification the ap- 
peal is dismissed, 


Order accordingly: 
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AIR 1979 SUPREME COURT 1945 
= 1979 Cri. L. J. 1306 


(From: Gujarat)* 
R. S. SARKARIA, P. N, SHINGHAL 
AND O. CHINNAPPA REDDY, JJ. 


Criminal Appeal No, 193 of 1979, D/- 
23-7-1979. 


Kanchanlal Maneklal Chokshi, Appel- 
fant y. State of Gujarat and others, Re- 
spondents, 


Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(1974), S. 3 — Detention order— Grounds 
containing elaborate statement of facts — 
Application of mind by detaining autho- 
rity clearly indicated — No complaint 
about non-consideration of the question 
of possibility of prosecution — Detention 
order is not in any manner infirm. 


The possibility of launching a criminal 
` prosecution is not an absolute bar to an 
order of preventive detention, Nor is if 
correct to say that if such possibility is 
not present to the mind of the detaining 
authority the order of detention is ne- 
cessarily bad. Where an express allega- 
tion is made that the order of detention 
was issued in a mechanical fashion with- 
out keeping present to its mind the ques- 
tion whether it was necessary to make 
such an order when an ordinary criminal 
prosecution could well serve the purpose, 
the detaining authority must satisfy the 
Court that that question too was borne 
in mind before the order of detention 
was made, Case law discussed, 

(Paras 8, 9) 
Cases Referred: Chronological Paras 


(1978) Spl, Criminal Appln. No. 230 of 

1978, Ashok Murlidhar v, State of 

_ Gujarat 1, 8 

AIR 1975 SC 393: 1975 cri LJ 423 4, 8 
ATR 1975 SC 1496; 1975 Cri LJ 1233 

l 8 


Dy 
(1975) 1 SCR 778: AIR 1974 SC 2154s 


1974 Cri LJ 1479 1, 2, 8 
(1975) 3 SCR 186: AIR 1975 SC 1508: 
1975 Cri LJ 1322 6, 8 
(1975) 3 SCR 394: AIR 1975 SC 602: 
1975 Cri LJ 581 d 
(1974) 3 SCR 315: AIR 1974 SC 806: 
1974 Cri LJ 690 3, 8 


M/s. P, H. Parekh and M. Mudgal, Ad- 
vocates, for Appellant; Mr. N. M. Phadke 
Sr. Advocate (M/s. S. P. Nayyar and 


*"(Spl. Criminal Appln, No, 8 of 1979, D/- 
23-1-1979 (Guil) 
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Kanchanlal v. State of Gujarat (O, 


C. Reddy J.J {Prs, 1-2} S.C. 1945 
M. N. Shroff, Advocates with him), for 7 
Respondents, 


O. CHINNAPPA REDDY, 4J.:-— Kan- 
chanlal Maneklal Chokshi who is in pre- 
ventive detention under the provisions 
of the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 and whose petition for the issua 
of a Writ of Habeas Corpus was rejected 
by the High Court of Gujarat is the ap- 
pellant in this appeal, The High Court, 
while rejecting the petition, granted a 
certificate under Article 133 (1) of the 
Constitution that the case involved a 
substantial question of law of general 
importance which needed to be decided 
by the Supreme Court, The substantial 
question of law so certified was ‘whether 
it is necessary for the detaining autho- 
rity to consider whether a person should 
be prosecuted before an order of deten- 
tion is made against him’. The Division 
Bench of the Gujarat High Court in re- 
jecting the particular contention of the 
appellant purported to follow an earlier 
decision of another Division Bench of 
the same Court in Ashok Murlidhar v. 
State of Gujarat, Spl, Criminal Appin, 
No. 230 of 1978, In that case Divan C. J. 
and Majumdar, J, though inclined to the 
view that the possibility of a criminal 
prosecution peing launched should be 
present to the mind of the detaining au- 
thority felt constrained to hold other- 
wise because of what, they thought, had 
been decided by this Court in Haradhan 
Saha v. State of West Bengal, (1975) 1! 
SCR 778. In our view, this Court did not 
Say in Haradhan Saha v, State of West 
Bengal that the possibility of a prosecu- 
tion being launched was an irrelevant 
consideration which need never be pre= 
sent to the mind of the detaining autho- 
rity, On the other hand, we do not also 
think that it is axiomatic, as sought to 


be contended by the learned counsel for 


the appellant, that the detaining autho- 
rity must invariably consider the possi- 
bility of launching a prosecution before 
making an order of detention and that, 
if not, the order of detention must neces- 
sarily be held to be bad, 


2. In Haradhan Saha v, State of West 
Bengal, the vires of the provisions of the 
Maintenance of Internal Security Act 
Was in question. One of the contentions 
was that Section 3 of the Act offended 
Article 14 of the Constitution as it per- 
mitted ‘the same offence to be a ground 
for detention in different and discrimi- 
natory ways’. .It was submitted that 


‘while A might be prosecuted but not de- - 
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tained preventively, B might not be pro- 
secuted but only detained preventively 
and C might be both prosecuted and de- 
tained preventively. Dealing with tha 
contention, a Bench of five Judges of this 
Court explained the basic distinction be- 
tween preventive detention and deten- 
tion following upon conviction and obe 
served: 

“The power of preventive detention is 
qualitatively different from punitive de- 
tention. The power of preventive deten- 
tion is precautionary power exercised in 
reasonable anticipation, It may or may 
not relate to an offence. It is not a paral- 
lel proceeding. It does not overlap with 
prosecution even if it relies on certain 
facts for which prosecution may be 
launched or may have been launched, 
An order of preventive detention may 
be made before or during prosecution, An 
order of preventive detention may be 
made with or without prosecution and 
in anticipation or after discharge or even 
acquittal. The pendency of prosecution 
is no bar to an order of preventive de- 
tention. An order of preventive deten- 
tion is also not a bar to prosecution,” 


The Court then referred to various ear- 
lier decisions and deduced the following 
principles; 

“First merely because a detenu is liable 
fo be tried in a criminal court for the 
commission of a criminal offence or to 
be proceeded against for preventing him 
Írom committing offences dealt with in 
Chapter VIII of the Code of Criminal 
Procedure would not by itself debar the 


Government from taking action for his 
detention under the Act. Second, the fact 
that the police arrests a person and later 
on enlarges him on bail and initiates 
steps to prosecute him under Code of 
Criminal Procedure and even lodges a 
first information report may be no bar 
against the District Magistrate issuing 
an order under the preventive detention, 
Third, where the concerned person is 
actually in jail custody at the time when 
an order of detention is passed against 
him and is not likely to be released for a 
fair length of time, it may be possibile 
to contend that there could be no satis- 
faction on the part of the detaining au- 
thority as to the likelihood of such a per- 
son indulging in activities which would 
jeopardise the security of the State or 
the public order, Fourth, the mere cir- 
eumstance that a detention order is pass- 
ed during the pendency of the prosecu- 
tion will not violate the order. Fifth, the 
order of detention is &a precautionary 
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measure, It is based on a reasonable 
prognosis of the future behaviour of a 
person based on his past conduct in the 
light of the surrounding circumstances”, 
Clearly, the Court did not lay down that 
the possibility of a prosecution being 
launched was an irrelevant consideration, 
not to be borne in mind by the detaining 
authority, All that was laid down was 
that the mere circumstance that a de- 


tenu was liable to be prosecuted was not 
by itself a bar to the making of an order 


of preventive detention. It does not fol- 
low therefrom that failure to consider 
the possibility of a prosecution being 
launched cannot ever lead to the conclu- 
sion that the detaining authority never 
applied its mind and the order of deten- 
tion was, therefore, bad. 


d In Bhutnath v. The State of Wes? 
Bengal, (1974) 3 SCR 315, Krishna Iyer 
and Sarkaria JJ., declared the detention ` 
egal for denial of opportunity to make 
effective representation. On the question 
whether the failure of criminal prosecu- 
tion was a bar to preventive detention 
the answer was a definite ‘no’, The learn- 
ed Judges however expressed an appre- 
hension against the danger to the demo- 
cratic way of life inherent in ‘the poten= 
tial executive tendency to shy at Courts 
for prosecution of ordinary offences and 
to rely generously on the easier strategy 
of subjective satisfaction’, The question 
presently under consideration, namely, 
whether the failure of the detaining au- 


‘thority to keep in mind the possibility of 


a prosecution would necessarily vitiate 
the order of detention was not considers 
ed by the learned Judges, 


4. In Srilal Shaw v., State of West 
Bengal, AIR 1975 SC 393, the prosecution 
was dropped and thereafter an order of 
preventive detention. was passed, The 
substance of the allegation against tha 
detenu was that he was in unlawful pos- 
session of scrap metal belonging to the 
Railway. The Court came to the conclu- 
sion that on the material which was 
available to the detaining authority, if 
was impossible to arrive at the conclu= 
sion that the possession of the petitioner 
was unlawful, The Court found that the 
reason given by the District Magistrate 
for dropping the prosecution was un: 
acceptable. It was observed that the pro- 
secution was in all probability dropped 
as the petitioner might have been able 
ło establish that his possession of the 
goods was not unlawful. The case struck 
the Court as a typical case in which for 
no apparent reason a person who could 
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easily be prosecuted under the punitive 
law was being preventively detained. It 
is seen that the decision turned on the 
peculiar facts of the case and throws no 
light on the question ay raised be- 
fore us, 


5. In Abdul Gaffar v. State of West 
Bengal, AIR 1975 SC 1496, the order of 
detention was passed on the basis cf a 
few instances of theft of Railway pro- 
perty for which the detenu could well 
and easily have been prosecuted, The 
contention before the Court was that the 
order of detention was passed by the de- 
taining authority mechanically without 
applying its mind to the question whe- 
ther the facts disclosed the tendency of 
the petitioner to act prejudicially in tha 
manner mentioned in the detention order, 
The bald and sweeping allegation was 
made in the counter filed on behalf of 
the State that material witnesses wera 
airaid of giving evidence in the Court 
against the detenu, The material wit- 
nesses were members of the Railway 
Protection Force, In that situation Sar- 
karia J., observed that the version given 
Im the counter was incredible and could 
not be swallowed. The learned Judge 
then observed “the conclusion therefre 
is inescapable that the petitioner nas 
been preventively detained without ap- 
plication of mind as to whether the pro- 
secution against him was foredoomed to 
failure on the ground of witnesses be.ng 
afraid to depose against the detenu in 
Court, The impugned order has been 
made in a casual and cavalier manner,” 
It is seen that there was an express ale- 
gation that recourse was had to preventive 
detention despite the fact that criminal 
prosecutions could well have been success- 
fully launched, based as the case was 
on the evidence of members of the Reil~ 
way Protection Force, The reason given 
by the State for taking recourse to pza- 
ventive detention was found to be fan- 
tastic, The decision thus stands op the 
special facts of the casa, 


6. In Dulal Roy v. District Magistrate, 
Burdwan, (1975) 3 SCR 186, the Court 
had to consider a situation where a morth 
after a person was arrested. in connec- 
tion with a criminal case he was dis- 
charged but was taken into custody on 
the same day pursuant to an order of 
detention. Krishna Iyer and Sarkaria, JJ., 
while observing that as an abstract legal 
proposition an order of preventive ġe- 
tention could be validiy passed against a 
person in jail custody on the same facts 
on which he was being prosecuted for a 
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‘preventive detention, Where an express 
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substantive offence in a- Court, pointed 
out that such an order of detention was 
readily vulnerable to the charge that the 
detaining authority was taking recourse 
to preventive detention in order to cir- 
cumvent the penal law and the process 
of the Court. The learned Judges were 
satisfied that the discharge of the detenu 
in a criminal case was not due to any 
shortcoming in the evidence or difficulty 
in its production in Court, The order of 
detention was, therefore, quashed on the 
ground of non-application of mind by 
the detaining authority, 


7. In Salim v, State of West Bengal, 
(1975) 3 SCR 394, Chandrachud J., speak- 
ing for the Court observed that the fact 
that the detenu could have been prose- 
cuted for the acts attributed to him did 
not affect the validity of the order of 
prevenive detention. The further gues- 
tion whether it was incumbent on tha 
detaining authority to consider the ques- 
tion of possibility of prosecution was nof 
considered by the Court. 


8. In Ashok Murlidhar v. State of 
Gujarat, Divan C, JL, and Majumdar, J., 
appeared to think that the Bench of five 
Judges of this Court which decided 
Haradhan Saha vy, State of West Bengal, 
had taken a view different from that ex- 
pressed in Bhutnath v, State of West 
Bengal, Abdul Gaffer v, State of West 
Bengal, Srilal Shaw v, State of: West 
Bengal, Dulal Roy v. District Magistrate 
Burdwan, We do not think that there is 
any such. conflict as thought by the Di- 
vision Bench of the Gujarat High Court, 
The principles emerging from a review 
of the above cases may be summarised 
in the following way: The ordinary cri~ 
minal process is not to be circumvented 
or short-circuited by ready resort to pr 
ventive detention, But, the possibility o 
launching a criminal prosecution is not 
an absolute bar to an order of preventive 
detention. Nor is it correct to say that i 
such possibility is not present to the mind 
of the detaining authority the order o 
detention is necessarily bad. However,) 
the failure of the detaining authority to 
consider the possibility of launching a 
criminal prosecution may, in the circum- 
stances of a case, lead to the conclusion 
that the detaining authority had not ap- 
plied its mind to the vital question whe- 
ther it was necessary to make an order of 




















allegation is made that the order of de- 
tention was issued in a mechanical 
fashion without keeping present to its 
mind the question whether it was neces- 
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Sary to make such an order when an 
ordinary criminal prosecution could well 
serve the purpose, the detaining autho- 
rity must satisfy the Court that thaf 
question too was borne in mind before 
the order of detention was made, If the 
detaining authority fails to satisfy the 
Court that the detaining authority so 
bore the question in mind the Court 
would be justified in drawing the infer- 
ence that there was no application of 
the mind by the detaining authority to 
the vital question whether it was neces- 
sary to preventively detain the detenu, 
$. The facts of the present case are 
that the grounds of detention served on 
the appellant contain a very elaborate 
statement of facts quite clearly pointing 
to an application of tha mind by the de- 
taining authority, The appellant did nof 
complain in the Writ Petition that the 
detaining authority had not applied. its 
mind and in particular had not consider- 
ed the question of the possibility of a 
prosecution, Nor are there any facts ap- 
pearing from the record which can lead 
us to infer that the detaining authority 
did not apply its mind to relevant con- 
siderations, We do not, therefore, think 
that the order of detention is in any, 
cs infirm, The appeal is accordingly, 
dismissed, 
Appeal dismissed, 
‘AIR 1979 SUPREME COURT 1948 
== 1979 Cri. L. J. 1309 


(From; Punjab & Haryana)* 


V. R. KRISHNA IYER, D A. DESAI 
AND A, D, KOSHAL, JJ, 


Special Leave Petn, (Cri) No. 1839 of 
1979, D/- 24-7-1979. 

Smt, Devki, Petitioner v, State of Hara 
yana, Respondent, 


Probation of Offenders Act (1958), Sec- 
tions 3, 4 — Applicability — Petitioner 
for special leave to Supreme Court found 
guilty of abducting a teenage girl and 
forcing her to sexual submission with 
commercial object — Held provisions of 
the Act could not be extended to this 
abominable culprit. (Para 2) 

M/s, J. P. Goyal and S, K. Jain, Advo- 
cates, for Petitioner, 

ORDER:— Parvati, an unsophisticated 
girl of 17 was wending her way home at 
about sunset along a public street in the 


"(Criminal Appeal No. 329 of 1975, D 
19-1-1979 (Punj & Har).) 
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artless town of Sitalpur in Bihar when 
Smt. Devki, the petitioner before us, with 
diabolic design, swooped down and 
snatched her into a taxi-cab and blitzed 
away, The weeping victim was medicated 
into unconsciousness, removed to Dhan- 
bad and further on, to destination Har- 
yana, Tragically, where tourists abound, 
satellite industries in female flesh flour- 
ish, unless the State crusades with mili- 
tant zeal to stamp out this terrible vice, 
Anyway, Parvati, by now enslaved in a 
Village villa, was offered for marital sale 
to affluent lecherous youths, The damsel 
in distress desperately escaped through 
a half-ajar door and eventually landed 
in a police station. The police investiga- 
tion unravelled the pathetic story and 
ended up in a case, conviction, appeal, 
confirmation and, finally, in this special 
leave petition to this Court which is the 
last refuge of every vanquished liti- 
gant. 


2. Confronted by concurrent findings 
of guilt, counsel for the petitioner gave 
up his attack on the conviction and con=- 
centrated his fire on the sentence, which, 


in this case, was three years’ rigorous 
imprisonment. For what? For abducting 
a teenage girl and forcing her into se~ 


xual submission with commercial object, 
a racket which has become an enormous 
national menace, notwithstanding the 
constitutional concern for the weaker 
sex. Counsel dared to urge that the Pro- 
bation of Offenders Act should be ex- 
tended to this abominable culprit who 
had shown sufficient expertise in the art 
of abduction, seduction and sale of girls 
to others who offer a tempting price, The 
features of this case show that the peti- 
tioner suddenly descended in a taxi-cab 
and kidnapped the young woman, and 
when she cried out, administered the 
potion which rendered her unconscious, 
Furthermore, a well laid-out plan is dis~ 
cernibla when we see the geographical 
spread of the crime, From a small town 
in Bihar, the girl is despatched to Dhan-< 
bad and from there, via Delhi, to Har- 
yana, lodged in a house where young 
men were asked to view her for obvious 
immoral purposes, It is an insulting stul- 
tification of the amelioratory legislation 
viz, Probation of Offenders Act to ex« 
tend its considerate provisions to such 
anti-social, specialist criminals, All that 
we can do is to reject the plea with in- 
dignation and follow it up with an appeal 
to the State Governments of Bihar and 
of Haryana to put a special squad on the 
trail and hound out every such offender 
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So that the streets of our towns and cities 

May be sanitized and safe after sunset 

for Indian womanhood. Dismissed, 
Appeal dismissed, 


AIR 1979 SUPREME COURT 1949 
= 1979 Cri. L. J. 1310 
(From: Bombay)* 
D A. DESAI AND R. S. PATHAK, JJ. 

Criminal Appeal No, 51 of 1974, Dj- 
30-4-1979. 

Pohalya Motya Valvi, Appellant v, 
State of Maharashtra, Respondent, 

(A) Evidence Act (1872), S. 3 — Crimi- 
nal case — Murder — Circumstantial evi- 
dence — Principles governing apprecia- 
tion of evidence. (Penal Code (1860), S2c- 
tion 302). 

The principles governing the appe- 
Ciation of evidence in a case dependent 
upon circumstantial evidence are that 
each circumstance relied upon by the 
prosecution must be established by zo- 
gent, succinct and reliable evidence; that 
the circumstance relied upon must be 
such as cannot be explained on any 
hypothesis except the guilt of the accus= 
ed. In other words, the circumstance 
must be of an incriminating character, 
All the proved circumstances must Dos 
vide a complete chain, no link of wh-ch 
must be missing and they must unequi- 
vocally point to the guilt of the accused 
and exclude any hypothesis consistent 
with his innocence, (Para 5} 


(B) Evidence Act (1872), S. 3 — Cir- 
tumstantial evidence — Murder case — 
Deceased last seen in company of two 
accused — Whether incriminating cir- 
cumstance against only one accused —~ 
Cr. A. No. 1329 of 1971 (Bom), Reversed. 
(Penal Code (1860), S. 302). 


Ordinarily, when a person is accused 
of committing murder of another, -he 
fact that the accused and the deceased 
were last seen alive in company of each 
other and the failure of the accused to 
satisfactorily account for the disappear- 
ance of the deceased is considered a cir- 
cumstance of an incriminating character, 
But where two accused were last seen 
with the deceased and though both 
should explain the disappearance of the 
deceased, one of them is acquitted of the 
charge of murder and no appeal is filed 
against his acquittal, the very circcm- 


"(Criminal Appeal No. 1329 of 1571 
(Bom).) 
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Stance that the . deceased was last seen 
with them ceases to be of an incriminat- 
ing character and the other accused can- 
not also be convicted solely on that basis, 
Cr. A. No, 1329 of 1871 (Bom), Reversed, 
(Para 9) 
(C) Evidence Act (1872), S. 27 — State- 
ment of accused leading to discovery of 
murder weapon — Statement capable of 
two interpretations — Conviction on its 
basis — Validity — Cr. A. No. 1329 of 
Ce 1 (Bom), Reversed. (Penal Code (1860), 
- 302). 


Where two persons are charged of 
murder and the information given by 
one of the accused leading to the dis- 
covery of the murder weapon is capable 
of two interpretations ie. (1) he was the 
person who concealed the weapon, or (2) 
that he had the knowledge of the place 
where it was hidden, the accused could 
not be convicted for murder on the basis 
of such information, The recovery of 
murder weapon becomes incriminating 
not because of its recovery at the in- 
stance of the accused but the element of 
criminality tending to connect the accus- 
ed with the crime lies in the author- 
Ship of.concealment, namely, that the 
appellant who gives information leading 
to its discovery was the person who con- 
cealed it, But where two accused are 
Charged for murder and the information 
given by one leading to the discovery of 
murder weapon is capable of two con- 
structions the one beneficial to the ac- 
cused will have to be adopted, Cr. A, No, 
1329 of 1971 (Bom), Reversed. (Para 15) 


(D) Penal Code (1860), S. 302 — Mur- 
der case — Circumstantial evidence — 
Accused an agriculturist — Bloodstains 
found on his dhoti —- Not by itself suff- 
cient to prove offence. Cr. A. No. 1329 
of 1971 (Bom), Reversed. (Evidence Act 
(1872), S. 3). (Para 15) 


DESAI, J. This appeal under Sec- 
tion 2-A of the Supreme Court (Enlarge=- 
ment of Criminal Jurisdiction) Act, 1979, 
by Pohalya Motya Valvi, original accus- 
ed No. 1 in Sessions Case No. 12/71 on 
the file of Sessions Judge, Dhulia in 
Maharashtra State arises from a judg- 
ment rendered by the High Court of 
Bombay in Criminal Appeal No. 1329 of 
1971 filed by the State of Maharashtra 
against the judgment of the Sessions 
Judge, Dhulia, setting aside his acquittal 
and convicting the appellant for having 
committed an offence under S. 302, Indian 
Penal Code and sentencing him to suffer 
imprisonment for life, 


1950 SC. {Prs, 2-6] - Pohalya v: State of Maharashtra (Desai J.) 


2. Parshi Motya Valvi, the deceased 
was the brother of the appellant and they 
were residing together, Motibai, P. W. 4 
is the widow of Parshi Motya Valvi. Ap- 
pellant was married to one Daharibai 
who was subsequently divorced. Appel- 
lant was keen to contract second marri- 
age and was persuading his brother de~ 
ceased Parshi Motya to arrange for cash, 
if necessary, by sale of some cattle heads 
belonging to the family, but the deceased 
was putting off the appellant under one 
pretext or the other and this reluctance 
on the part of deceased Parshi Motya to 
provide necessary cash to enable appel- 
lant to contract second marriage is pro- 
ffered by the prosecution as a motive for 
the crime. On the night of ist Oct. 1970 
both the appellant and the deceased 
Parshi Motya consumed. two bottles of 
liquor and then took dinner and decided 
to go in search of extra helping of liquor 
which led them to the house of Bhikjva 
P. W. 8 residing at a distance of three 
miles from the house of the deceased, 
When both the brothers were at the 
house of Bhikjya, original accused No. 2 
Bhamta is alleged to have joined them, 
Two bottles of liquor were purchased 
from Bhikjya and one was consumed at 
the house of Bhikjya and thereafter both 
the brothers and original accused No. 2 
Bhamta left the house of Bhikjya to- 
gether during the night. In the early 
hours of morning of 2nd Oct. 1970 the 
appellant alone returned to the house 
and on a query by Motibai, P. W. 4, the 
widow of the deceased, as to where her 
husband had gone appellant was found 
to be evasive in his reply. Motibai there- 
upon contacted Bhikjya who acquainted 
her with the events of the previous night. 
She contacted her father who was stay- 
ing at Kalipada and Sarpanch Leta, 
P. W. 3. Leta, P.W. 3 accompanied by 
Fatya, P. W. 5 and Bhongya, P. W. 7 visi- 
ted the house of deceased Parshi Motya 
where appellant was present and he was 
questioned about the whereabouts of 
deceased Parshi Motya when appellant 
is alleged to have made some extra-judi- 
cial confession. Thereupon Police Patil 
Kutrya, P. W. 11 was contacted and on 
his questioning the appellant dead body 
of deceased Parshi Motya was recovered 
from the side of a nala. Immediately 
thereafter Police Patil Kutrya went to 
Dhengaon Police Station and gave infor- 
mation of the offence. An offence was 
registered and PSI, Mr, Patil, P. W. 14 
commenced investigation. Appéllant and 
Bhamta original accused No, 2 were 
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charge-sheeted for having committed of- 
fences under Ss. 302-and 201 read with 
S, 34 of the Indian Penal Code, 

3. The learned Sessions Judge at tha 
conclusion of the trial was of the opinion 
that the prosecution has failed to bring 
home the charge against both the accused 
and acquitted them, ` 


4. The State of Maharashtra prefer- 
red an appeal to the Bombay High Court 
questioning the correctness of acquittal 
of the present appellant alone and not of 
accused No. 2, The High Court disagreed 
with some of the findings of the learned 
Sessions Judge and was further of the 
opinion that the established circumstan- 
ces unequivocally point to. the guilt of 
the appellant as being the murderer of 
his brother Parshi Motya and according- 
ly convicted him and sentenced him as 
above, Hence this appeal. 


3. It is common ground that there is 
no direct evidence implicating the appel- 
lant. Prosecution case rests on circum- 
stantial evidence. As the case depends on 
circumstantial evidence, at the outset the 
well-established principles governing the 
appreciation of evidence in a case depen- 
dent upon circumstantial evidence may 
be borne in mind. Briefly, the principles 
are that each circumstance relied upon 
by the prosecution must be established 
by cogent, succinct and reliable evi- 
dence; that the circumstance relied upon 
must be such as cannot be explained on 
any hypothesis except the guilt of th 
accused, In other words, the circumstan- 
ces must be of an incriminating charac- 
fer, All the proved circumstances must 
provide a complete chain no link of which 
must be missing and they must unequi- 
vocally point to the guilt of the accused 
and exclude any hypothesis consistent 
with his innocence, 









6. In paragraph 24 of the judgment 
the High Court has summarised the cir- 
cumstances relied upon by it which in 
the opinion of the High Court unques- 
tionably point to the guilt of the accused. 
It is better to reproduce them so that the 
examination becomes pertinent, pin- 
pointed and confined within narrow 
limits, Says the High Court :— 


“To summarise, the circumstances 
which could be said to be proved against 
the accused No. 1 would be that the de- 
ceased and the accused No. 1 left tha 
house together at about 10 p. m. and tha 
deceased carried a spear in his hand. 
Both of them went to the house of 
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Bhikjya by about midnight and consumed 
liquor. The accused No. 1 did not return 
home till next morning and returned 
alone. When questioned by the widow of 
the deceased Motibai, he offered a Tase 
explanation. Immediately after his ar- 
rest, he gave the information leading to 
the discovery of the spear which was 
found to be stained with human bloed, 
and that was the spear which the decea- 
sed had carried. Similarly, there were 
human bloodstains on the dhoti of the 
accused No. 1. Finally he has given a 
false explanation,” 

7. On these established circumstances 
the High Court was of the opinion that 
no other view is possible except that the 
appellant was responsible for the mur- 
der of the deceased. 


8. We propose to examine each one 
of the circumstances relied upon by the 
High Court in the order in which they 
have been set out, 


9. The first and the second circum- 
stances relied upon by the High Court 
can be examined together. It is alleged 
that the deceased and the appellant left 
their house together around 10 p m, on 
Ist Oct. 1970 on their way to the horse 
of Bhikjya in search of liquor, There is 
evidence of Bhikjya, P. W. 8 to that 
effect and it has been accepted by bcth 
the courts, Ordinarily, when a person is 
accused of committing murder of anothr, 
the fact that the accused and the decea- 
sed were last seen alive in company of 
each other and the failure-of the accused 
to satisfactorily account for the dis- 
appearance of the deceased is considered 
a circumstance of an _ incriminating 
character. According to Bhikjya, P. W. 8, 
the appellant and deceased Parshi Motya 
came to his house around midnight time 
and asked for two bottles of liquor, 
But further according to Bhikjya, at 
about that time accused No. 2, Bharta 
also joined them. According to Bhikjya 
all the three, i.e. deceased, appellant aad 
Bhamta left his house together, Undotb- 
tedly thereafter deceased was not seen 
alive by anyone but two. persons were 
in company of the deceased, viz., app=l- 
lant and Bhamta when they left the 
house of Bhikjya. Now, Bhamta was the 
co-accused. This very circumstance has 
not been found to be of some importar.ce 
against Bhamta. To some extent the cir- 
cumstance ceases to be of an incriminat- 
ing character because not only the zp- 
pellant should account for the disappear- 
ance of the deceased but simultanouesly 
on evidence of Bhikjya, original accused 
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No. 2, Bhamta would also be required to 
explain the same circumstance. Not only 
was Bhamta acquitted in respect of the 
offence, the State even did not choose to 
question his acquittal. though it did pre- 
fer appeal against the acquittal of the 
present appellant. In this background the 
fact that deceased was seen last alive in 
the company of the accused would cease 
to be a.circumstance of an incriminating 
character, 


‘46. The next two circumstances, viz., 
circumstances 3 and 4 may be examined 
together, It is alleged that the appellant 
did not return home till the next morn- 
ing and when he returned to the house 
in the early hours of the morning he 
was alone and when questioned by Moti- 
bai, P. W. A the widow of the deceased, . 
he offered a false explanation. Evidence 
of Motibai, P.W. 4 would show that 
when the appellant returned to the house 
in the early hours of the morning she 
asked a question as to where the decea- 
sed was and the appellant replied that 
he was overcome and intoxicated under 
the influence of liquor and that he did 
not know where deceased had gone. Now, 
unless the charge against the appellant 
is held proved there is no other positive 
evidence on record to show that the 2x- 
planation is false. Evidence of Motibai 
herself would show that both her hus- 
band and the appellant had consumed 
liquor at the house and then left together 
in search of extra helping. Evidence of 
Bhikjya would show that two bottles of 
liquor were purchased from him by the 
appellant and the deceased and one bot- 
tle was consumed at his house. This was 
the state of inebriation of the appellant 
and the deceased. If, therefore, the ap- 
pellant when he might have returned to 
his senses in the early hours of morning 
thought of returning to (he house and 
when questioned said that he was intoxi- 
cated under the influence of liquor and 
did not know: the whereabouts of the 
deceased, it is difficult to say that the 
explanation is false, The fallacy lies in 
arguing backwards in the sense that if 
the appellant is shown to have commit- 
ted murder of his brother, obviously the 
explanation is false. But that is imper- 
missible, Therefore, circumstances Nos, 3 
and 4 have no evidentiary value, | 


11. The next and the fifth circum- 
stance relied upon by the High Cour: is 
that after the appellant was arrested he 
gave information leading to the discovery 
of the spear which was found to be stain- 
ed with human blood, and this spear was 
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identified to be one which was in the 
hand of the deceased when he in the 
company of the accused left the house on 
the night of Let October 1970 to go to the 
house of Bhikjya. While examining this 
circumstance it has been observed by the 
High Court that it is a circumstance of 
clinching character. 


12. Evidence of PSI, D. K. Patil, the 
investigating officer is that he arrested 
the appellant who was already in custody 
of the police patil on 3rd October 1970 
and attached Arts. 8 to 11 from the per- 
son of the appellant being the clothes of 
the appellant which appeared to be stain- 
ed with blood. He questioned the appel- 
lant on 4th Oct. 1970 when according to 
him appellant made the following state- 
ment im 

“I have hidden the spear in the heap 
of grass on the southern side of my house 
in the field of jawar. I will produce it.” 


13. The Panchanama, the contem- 
poraneous record of the case made by the 
witness is produced at Ext. 28. After ex- 
cluding the inadmissible portion, the 
statement reads as under :— 


"I give my true statement before the 
Panchas that that spear is kept hidden 
under the heap of grass which is just 
taken out and near the small plant of 
Hengal in the crop af the Jawar and to- 
wards the southern side of my dwelling 
house. I am willingly ready to produce 
the spear hence come with me.” 


14, Now, there is serious controversy 
on the translation of the relevant portion 
of the statement alleged to have been 
made by the appellant reproduced in the 
contemporaneous record Ext. 28. The 
learned Sessions Judge has reproduced 
the original statement in Marathi lan- 
guage and then translated it as under: 


“That spear is kept hidden under the 
heap of grass which is just taken out and 
near the small plant of Hengal in the 
crop of the Jawar and towards southern 
side of my dwelling house. I am willing- 
ly ready to produce that spear.” 


15. The High Court reads the state- 
ment as reproduced in its judgment as 
under :— 

“I give my true statement before the 
Panchas that (then comes the inadmis- 
sible portion which we do not consider 
proper to reproduce here)...... that spear 
I have hidden in the grass in my field of 
Jawar to the southern side of my house, 
That spear I am ready to produce.” l 
The High Court uses the pronoun ‘T at 
two places, We, with the assistance of 
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both the learned counsel proficient in 
Marathi language read the original state- 
ment. The reading of the statement by 


the High Court appears to be far-fetched, 
Even the High Court is conscious of if 
when it observes in para 20 of the judg- 
ment that the authorship of the act of 
concealment of the spear would be im~ 
plied and would be none other than the 
appellant, and then observes that this 
circumstance which is one of the stron- 
gest links stands duly established. The 
Marathi word ‘Me’ is to be found at the 
commencement of the statement followed 
by the wholly inadmissible portion and 
then there is reference to the place 
where the spear was hidden. The Marathi 
expression ‘Thevalela’ would more ap- 
propriately be translated ‘has been kept 
and not ‘I have kept’ because in the case 
of ‘Have kept it; the Marathi word 
would be ‘Thevala’, It may be that being 
not conversant with Marathi language our 
translation may not be appropriate but if 
this recovery of bloodstained spear is the 
only important circumstance of an incri- 
minating character established in this 
case and if the authorship of concealmenf 
is not clearly borne out by cogent and in- 
controvertible evidence but as the High © 
Court observes left to be inferred by im- 
plication, we have considerable hesitation 
in placing implicit reliance upon it. More 
so when it is a confessional statement 
which becomes admissible under S 27 of 
Evidence Act though made in the im- 
mediate presence of a Police Officer. The 
recovery of a bloodstained spear becomes 
incriminating not because of its recovery 
at the instance of the accused but the 
element of criminality tending to connect 
the accused with the crime lies in th 
authorship of concealment, namely, that 
the appellant who gave information lead- 
ing to its discovery was the person who 
concealed it. And in this case Bhamta 
was another .co-accused. The appellant 
may have only the knowledge of the 
place where it was hidden. To make such 
a circumstance incriminating it must be 
shown that the appellant himself had 
concealed the bleodstained spear which 
was the weapon of offence and on this 
point the language used in the contem= 
poraneous record Ext. 28 is not free from 
doubt and when two constructions are 
possible in a criminal trial, the one bene- 
ficial to the accused will have to be 
adopted. Therefore, this linchpin of the 
prosecution case ceases to provide any 
incriminating evidence against the appel- 
lant, | 


mom. 


16. It may he recalled that the appel- 
lant was in custody ` of the Police Patil 
from 2nd Oct. 1970 and it is alleged that 
he had pointed out the place where. the 
dead body was kept, evidence on which 


point has not been accepted by both the . 


courts. He was formally arrested on 3rd 
Oct, 1970 and he is alleged to have made 
a statement leading to the discovery of 
the spear on 4th Oct. 1970. He was thus 
in custody for nearly 48 hours and was 
unceasingly questioned both by the re- 
Jatives of Motibai and by the Police 
Patil Kutrya before the investigating 
Officer entered the scene. In this back- 
ground it is difficult to believe that it 
was for the first time the appellant gave 
information to the PSI leading to the dis- 
covery of the spear. It is more probable 
to believe that the place where the dead 
body and the spear were lying were al- 
ready known and, therefore, it is not 
Possible to accept the suggestion that it 
was for the first time the appellant gave 
information on 4th Oct. 1970 leading to 
the discovery of the spear. 


17. Once the evidence of discovery 


does not provide incriminating evidence 


against the appellant in the circumstan- 
ces herein discussed, the fact that the 
spear was one which was with the de- 


ceased when he left. the house ceases to . 


be of any consequence. P 


18. The last circumstance relied upon 
by the High Court is that Dhoti art. 11 
put on by the appellant when he was 
arrested was stained with human blood. 
Evidence on this point is that there were 


some small stains of blood on the Dhoti ` 


of the appellant. Bloodstains on . the 
dhoti of an agriculturist would hardly 
provide any incriminating evidence. Even 
if it is held proved that there were some 
small bloodstains on the dhoti of the 
appellant that by itself would not pro- 
vide evidence of a conclusive nature 
against the appellant. 

19. 
statement: that the appellant has given 
false explanation. Unfortunately as point- 
ed out earlier, it is a vague statement 
devoid of details as to on what part of 
established prosecution case the explana- 
tion of the appellant is false. Nor was 
Mr. Gokhale learned counsel for the 
State able to point out any such false 
explanation of the appellant. 


20. The prosecution had attempted to 
offer evidence of motive which would be 
Valuable in a case dependent on circum- 
Stantial evidence. But both the Courts 
have discarded the evidence of motive as 
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Pushpa v. Union of. India . - 
‘well as the evidence bearing on the proof 


The High Court has then made a | 
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of extra-judicial confession alleged to 
have been made‘by the appellant and we 


. must accept this concurrent: finding of 
both the Courts. 
21. What then remains against the 


appellant?’ The only thing said to have 
been established is that when the appel- 
lant was detained by the investigating 
officer he had put on a dhoti which had 
some scattered stains of human blood. 
Discovery of a bloodstained spear alleg- 
ed to have been used in causing injuries 
to the deceased, on the information given 
by the appellant being found to be un- 
convincing, the only circumstance proved 
is -one of recovery of a bloodstained 
dhoti of the appellant. Applying the test 
of circumstantial evidence this is wholly 

insufficient to bring home the charge. 
22. Therefore, this appeal is allowed 
and the conviction of the appellant for 
an offence under S. 302, I. P.C. and sen- 
tence of imprisonment for life imposed 
upon bm be the High Court are set aside 
and he is acquitted of the charge, He be 
set at liberty forthwith. 
WW Appeal allowed. 
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D. A. DESAI J. 
Writ Petn. No. 329 of 1979, D/- 31-5- 


1979. 


Smt. Pushpa, Petitioner v. Union of 


India and others, Respondents. 


(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Ac- 
tivities Act (1974), Section 11 — 
Preventive detention under Act — 
Grounds of detention must be 
communicated to detenu and his repre- 
sentation following such communication 
should be considered, as early as‘ possi- 
ble. (Constitution of India, Article 22). 

Clause (5) of Article 22 of the Con- 
stitution makes it obligatory for the 
authority making an order of preventive 


detention to communicate to the detenu, 


as soon asmay be, the grounds on which 
the order has been made and should af- 
ford him the earliest opportunity of 
making a representation against the 
order. This right to make a representa- 
tion imposes a corresponding duty on 
the detaining authority to consider the 
representation because the representa- 
tion. may furnish such information as 
may necessitate revocation of the SE 
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tion order as contemplated by Sec. 11 
of the COFEPOSA. Section 11 confers 
power for revocation ! of detention 
orders. The obligation to furnish grounds 
for preventive detention and the con- 
stitutional right conferred on the detenu 
to make a representation on receipt of 
the grounds of detention when read in 
the context of Section 11 would spell 
out a scheme that the representation, if 
and when made, may furnish such in- 
formation to the detaining authority 
which may necessitate revocation of the 
detention order. Therefore, the impor- 
tance of the constitutional right to make 
a representation and the corresponding 
duty to consider the representation can- 
not be underestimated and should not 
be whittled down. (Para 5) 

(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (1974), S.11— Initial representation 
by detenu on communication of grounds 
of detention — Preper authority to con- 
sider it. (Constitution of India, Art. 22). 


There is nothing in the scheme of 
Article 22 or the provisions of the 
COFEPOSA ` which requires that 
the initial representation made by 
the detenu on communication of 
grounds of detention ‘ought always to 
be considered by the appropriate Gov- 
ernment notwithstanding the fact that 
the order of detention has been  rnade 
by an officer specially empowered in 
that behalf. Undoubtedly, the power to 
revoke the detention order under Sec- 
tion 11 is conferred on the State Gov- 
ernment and the Central Government 
whenever an order of detention is made 
by an officer of the State Government 
but that does not imply that the initial 
representation which a detenu has a 
right to make after the grounds of 
detention are furnished to him, must of 
mecessity be made to and considered by 
the State Government. In fact, the re- 
presentation can and ought to be made 
to the detaining authority because it is 
he who has to apply his mind to the 
facts of the case and it is he who has 
furnished the grounds of detention on 
which he has acted and it is he who 
has to be convinced that the action 
© taken by him is unjustified and re- 
quires reconsideration. After all, the 
purpose of a representation is to con- 
vince the authority to reconsider its 
decision which has resulted in the 
detention of the detenu. The re- 
presentation is not. in the form of 
an appeal to the higher authority and, 
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therefore, ipso facto it must go to the 
State Government. Undoubtedly it would 
ke open to the detenu to make a re- 
presentation under Section 11 request- 
ing either the State Government or the 
Centra] Government, as the case may 
be, to revoke the order of detention. But 
the initial representation that a detenu 
has a right to make on receipt of the 
grounds of detention would ordinarily 
be addressed to the detaining authority 
because it is that authority which has 
taken a decision adverse to the detenu 
and which has to be persuaded. to re- 
consider the same. Therefore, if the 
detenu made the representation to the 
detaining authority who had passed the 
detention order it would be open to that 
authority to consider the same and after 
applying his mind to accept or reject 
the same. The failure to submit the re- 
presentation addressed to the detaining 
authority and considered by him to the 
State Government would not vitiate the 
detention order. (Para 8) 


(C) Conservation of Foreign Exchange 
and Prevention of Smuggling ‘Activities 
Act (1974), S. 11 — Representation by 
detenu — Consideration of — No hard 
and fast rule as to measure of time 
taken by authority for consideration of 


representation. (Para 14) 
Cases Referred : Chronological Paras 
(1978) 3 SCR 817 : ATR 1978 SC 1155 : 

1978 Cri LJ 1094 13 


(1975) 2 SCR 161: AIR 1975 SC 64 
1975 Cri LJ 33 l 
(1970) 3 SCR 225 : AIR 1970 SC 675: 
1970 Cri LJ 743 5, 14 
ORDER:— This petition under Arti- 
cle 32 of the Constitution for a writ of 
habeas corpus is filed by Smt. Pushpa 
describing herself as the wife of Shri 
Pala Singh, son of Shri Sarwan who 
has been detained by an order made by 
the third respondent, Chief Secretary, 
Delhi Administration, on 27th January 
1979 under Section 3 (1) of the Conser- 
vation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act, 
1974 (‘COFEPOSA’ for short). 


2. Validity of the detention of the 
detenu has been questioned inter alia on 
the following grounds: 

1. Two representations dated 23rd 
February and 27th March 1979 made by 
the detenu have been dealt with and 
rejected by Chief Secretary who was 
not competent to reject the same as the 
representations, if any, by the detenu 
have to be dealt with and decided by 
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the appropriate Government which in 
the instant case would imply the ` Ad- 
ministrator of the Union Territory of 
Delhi, viz, Lt. Governor. 

2. The order confirming the detention 
of the detenu after obtaining the opinion 
of the Advisory Board is invalid as the 
same has been confirmed beyond the 
prescribed period of three months, the 
delay being of three days. 

3. The Constitutional right of the d2- 
tenu to make a representation was seri- 
ously undermined bécause of the inorci- 


nate delay in complying with the rs- 
quest of the detenu for copies of the 
documents from 9th February to Oh 
March, 1979. 


4. Rejection of the- representation 
dated 23rd February 1979 after an uwun- 
reasonable delay. is violative of Arn- 
cle 22 of the Constitution and, there- 
fore, the order of detention is vitiated. 

5. Presumably the second representa- 
tion dated 27th March, 1979 made by 
the detenu was not placed before the 


Advisory Board with the comments of’ 


the State Government and any actien 
taken pursuant to the opinion of the 
Advisory Board would, therefore, 3e 
bad in law. 


6. An incorrect belief entertained by 
the detaining authority that the detenu 
was a Pakistani national, unwarranted 
in the facts and circumstances of the 
case, has resulted in the detaining 
authority’s decision being influenced by 
an extraneous irrelevant and incorrect 


consideration which would vitiate tre 
order of detention. 
3. Before dealing with the conten- 


tions seriatim a few relevant dates may 
be noticed. 

4. The deiten was arrested on 3ist 
December 1978 and was produced -be- 
fore the Magistrate on 2nd January, 
1979 when he was remanded to custody. 
While he was in jail custody, a deten- 
tion order dated 27th January, 1979 
made by the third respondent, Chief 
Secretary to Delhi Administration was 
served upon him. The grounds of deten- 
tion signed by the detaining authority 
were also served upon him. on 30th 
January, 1979. Learned Advocate‘ Shri 
Harjinder Singh, who also appeared as 
an instructing advocate at the hearing 
of this petition, addressed a letter det- 
ed 9th February, 1979 on behalf of the 
detenu to the detaining authority re- 
questing the detaining authority to 
furnish copies of documents set out in 
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the letter. This request for copies ap- 
pears not to have been complied with 
till 23rd February, 1979 when learned 
advocate Shri Harjinder Singh submitt- 
ed a representation as contemplated by 
cl. (5) of Article 22 of the Constitution 
on behalf of the detenu. In the last 
paragraph of this representation it has 
been stated that what is stated in the 
communication be treated as represen- 
tation on behalf of the detenu. In this 
representation a grievance has been 
made that as the copies of the rele- 
vant documents have till then not been 
supplied. to the detenu, an incomplete re- 
presentation is being made. The detain- 
ing authority supplied the copies on 7th 


. March, 1979. On 17th March, 1979 the 


detenu made an application complaining 
that 


the copies were illegible and 
copies of some documents were still 
not supplied though a long time had 


elapsed whereupon a further set of 
copies was supplied to the detenu on -` 
22nd March, 1979.-@n a request from 
the detenu copies of some more docu- 
ments were supplied tohimon 26-3-1979. 
The detenu thereupon made a second 
representation dated 27th March, 1979. 
The Advisory Board met on 30th 
March 1979 and after hearing the de- 
tenu and taking into consideration the 
relevant. papers and documents, report- 
ed that there was sufficient cause for 
the detention of the detenu whereupon 
the order of detention was con- 
firmed. There is some controversy whe- 
ther the detention order was confirmed 
by the Lt. Governor on 27th April, 
1979 or 30th April, 1979. 


5. Re. Ground 1: 

The first contention is that the repre- 
sentations made by or on behalf of de- 
tenu on 23rd February, 1979 and 27th 
March, 1979 were rejected by the Chief 
Secretary who had passed the deten- 
tion order though he was not compe- 
tent to reject the representations, that 
power having been vested in the ap- 
propriate Government. Cl. (5) of Art. 22 
of the Constitution makes it obligatory 
for the authority making an order of 
preventive detention to communicate 
to the detenu, as soon as may be, the 
grounds on which the order has been 
made and should afford him the ear- 
Dest opportunity of making a repre- 
sentation against the order. This right 
to make a representation imposes a 
corresponding duty on the detaining 
authority to consider the representation 


because the representation. may furnish 
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for revocation of detention orders. The 
obligation to furnish grounds for pre- 
ventive detention and the constitutional 
rights conferred on the detenu to make 
a representation on receipt of the 
grounds of detention when read in the 
context of Section 11 would spell out 
a scheme that 
and when made, may furnish such in- 


formation to the detaining authority 
which may mecessitate revocation. of 
the detention order. . Therefore, the 


importance of the constitutional right 
to make a representation and the cor- 
responding duty to consider the re- 


presentation cannot be underestimated . 


and should not be whittled down. This 
Court in Jayanarayan Sukul v. State 
of West Bengal, (1970) 3 SCR 225, 
enunciated the following four prin- 
ciples to be followed in regard to the 
representation of a detenu: 

“First, the appropriate authority ` is 
bound to give an opportunity to the 


detenu to make a representation and 
to consider the representation of the 
detenu as early as possible. Secondly, 


the consideration of the representation 
of the detenu by the appropriate 
authority is. entirely independent of 
any action by the Advisory Board in- 
cluding the consideration of the repre- 
sentation of the detenu by the Advi- 
sory Board. Thirdly, there should nof 
be any delay in the matter of consi- 
deration. It is true that no hard and 
fast rule can be laid down as to the 
measure of time taken by the appro- 
priate authority for consideration but 
it has to be remembered: that the Gov- 
ernment has to be vigilant in the 
governance of the citizens. A  citizen’s 
right raises a correlative duty of the 
State. Fourthly, the appropriate Gov- 
ernment is to exercise its opinion and 
judgment on the representation be- 


fore sending the case along with the 
detenu’s representation to the Advi- 
sory Board.” 


. 6. This view was re-affirmed in Sk. 

Sekawat v. State of West Bengal, (1975) 
2 SCR 161. It is too late in the day to 
minimise the importance of a repre- 
sentation that a detenu is entitled to 
make and the obligation of the ap- 
propriate Government to examine’ the 
same, applying mind to the points rais- 
ed therein before a further action: is 


~ 


detention order: as- 


the representation, if. 


1 


'7. In.this case two representations 


23rd February 1979 by learned advo- 


cate Shri Harjinder Singh on behalf of 


the detenu and the second dated 27th 
March, 1979 was made by the detenu 
himself. The grievance is that the re- 
presentations have been rejected by 
third respondent who made the deten- 
tion order though he was not competent 
to do so because the representation has 
to be considered by the appropriate 
Government and not by an officer who 
is especially authorised to make deten- 
tion order under S. 3 of COFEPOSA. 
There is a twofold reply on behalf of 
the respondents to this contention of 
the detenu: (1) in fact the represen- 
tations were addressed to the third re- 
spondent and, therefore, he was com- 
petent to deal with the same; and (2) 
no representation was made by the de- 
tenu to the appropriate Government. 
This approach was countered on behalf 
of the. detenu by saying that the de- 
tenu was misled by the detaining 
authority when in the last paragraph 
of the grounds of detention it was: 
stated that if the detenu wished to 
make a representation against the order 
of detention, he should make the repre~. 
sentation addressed to him and, there- 
fore, the detenu was denied an oppor- 
tunity to make a representation to the 
appropriate Government and its consi- ` 
deration by the appropriate Govern- 

ment. "e 


8. Section 2 (a) of COFEPOSA de 
fines appropriate Government to mean 


' as under: 


“2. In this Act unless the 
otherwise requires.— 


context 


(a} “appropriate Government” means, 
as respects a detention order made by 
the Central Government or by an officer 
of the Central Government or a person 
detained under such order, the Central 
Government, and as respects a deten- 
tion order made by a State Gov- 
ernment or by an offcer of a 
State Government or a person de- 
tained under such order, the State 
Government”. | 


y 

Section 2 (f) defines State Government 
in relation- to a Union territory, to 
mean the Administrator thereof. Sec- 
tion 3 confers power to make an order 


` of detention. The power to detain is - 


gue 2 ` i o 
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1979 `. 
conferred not only upon: the-State Gov= , 


ernment but any- officer ~ of the.: Stata — 


Government not- below the rank of <a 
Secretary to the Government specially - 
empowered for the purpose ` of Sec. 3 


by the Government. It is not in disputa . 


the Chief Secretary to the Delhi Ad 
ministration, third respondent hereir., 
was specially empowered for the pur- 
pose of Section 3, to make a detention 
order. In exercise of this power the 
Chief Secretary made the impugned de- 
tention order. Clause (5) of Article 22 
casts a duty on the authority makinz 
an order of detention to communicata 
to the detenu the grounds on which (ha 
detention is ordered and also affords hira 
the opportunity of making a represents- 
tion against the order. There is nothinz 
in the scheme of Article 22 or the pro- 
visions of the COFEPOSA which re- 
quires that the representation ouglt 
always to be considered by the appro- 
priate Government notwithstanding the 
fact that the order of detention hes 
been made by an officer specially. en 
powered in that behalf Undoubtedly 
the power to revoke the detention order 
under Section 11 is conferred on . the 
State Government and the Central Gov 
ernment whenever an order of deter- 
tion is ‘made by an officer of the 
State Government but. that does nct 
imply that the initial representation 
which a detenu has a right to make 
after the grounds of detention are fur- 
nished to him, must of necessity be 
made and considered by the State Gov- 
ernment. In fact, the representation can 
and ought to be made to the detaining 
authority because it is he who has tp 
apply his mind to the facts of the 
case and it is he who has furnished the 
grounds of detention on which he hes 
acted and it is he who has to be com- 
vinced that the action taken by him Se 
unjustified and requires reconsideratior. 
After all the purpose of a representation 
is to convince the authority to conse 
der its decision which has resulted in tha 
detention of the detenu. The represen- 
tation is not in the form of an appeel 
to the higher authority and, therefore, 
ipso facto it must go to the State Goy- 
ernment. Undoubtedly it would be open 
to the detenu to make a representation 
under Section 11 requesting either ths 
State Government or the Central Gov- 
ernment, as the case may be, to revoka 


the order of detention. But the initial © 


representation that adetenu has a right 
to make on receipt of the grounds cf 
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-decision - -adyerse Zo the. ` detenu . and 
which has to be persuaded to reconsider 
the same. Therefore, if the detenu made 


_the representation to the third respon- 


dent who had passed the detention 
order .it was open to him to consider 
the same and after applying his mind 


to acceptor reject the same. The failure. 


to submit the representation addressed 
to the detaining authority and consider- 


ed by him to the State. Government’ 


would not vitiate the detention order. 


9. In the facts of this case the first 
representation was made on behalf of 
the detenu by no less a person than his 
learned advocate Shri Harjinder Singh. 
It was addressed to the third respon- 
dent. It was signed by learned advocate 
Shri Harjinder Singh on behalf of the 
detenu. Earlier an application for copies 
was also made by the same learned ad- 
vocate on behalf of the detenu address~ 


ed to the third respondent. Therefore, 
the third respondent was perfectly 
justified in considering the representa- 


tion made on behalf of the detenu by 
his learned advocate. 


10. There is some controversy whe- 
ther the second representation made by 
the detenu on 27th March 1979 was ad- 
dressed to Delhi Administration or to 


-the third respondent. At the top of the 


representation following is to be found: 
“Delhi EE Home (Police 
II) Department. 
The Chief. Secretary, 
Delhi Administration, 
5, Shamnath Marg, 
Delhi-110006” 
1i. The contention is that in fact the 
representation was addressed to the 


Delhi Administration to be considered 
in its Home Department, Police Sec- 


tion. The respondents countered by say- 
ing that it was in fact addressed to the 
Chief Secretary, the third Respondent, 
because the address shows that it was 
sent to 5, Shamnath Marg, where the 
office of the Chief Secretary is located 
while the principal office of the Delhi 
Administration is located in Raj Nivas. 
It appears that the description on top 
of the representation viz, Delhi Ad- 
ministration (Police II) Department, has 
been bodily copied from the description 
at the top of the detention order dated 
27th January 1979. Substantially and 
in fact the second representation was 
‘also addressed to the third’ respondent. 


, {Prs, 8-11}°S:.@.. 1957.. 


detention:..would: ordinarily. be. address pr- 
ed. to the, detaining authority.: because it|. . - 
«is that authority. which has taken a. 


Ki 
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There is both external and internal evi- 
dence as hereinabove indicated to sup- 
port this conclusion. Therefore, if the 
second representation was also address- 
ed to the third respondent and if he 
considered and rejected the same there 
is no substance in the contention that 
the representation of the detenu having 
not been considered by the State Gov- 
ernment, Le by the administrator in 
the case of Union Territory 
the detenu has been denied the opportu- 
nity to persuade the appropriate autho- 
rity to consider his representation and 
to take appropriate action thereon. 

12. There is equally no substance in 
the contention thatthe detenuwas mis- 
led by the statement in the last para- 
graph of grounds of detention that the 
representation be made to the detaining 
authority. First representation was 
made by the learned advocate of the 
detenu under his own signature. There 
was no question of advising him in the 
matter of law. In any case, as held 
above, the representation has to be 
made to the detaining . authority and 
that having been done, there is no 


merit in the contention that the detenu ` 


advice 
authority. 


was misled by the 
preferred by the 
Re. Ground 2: 


13. The second contention is that there 
was delay of three days in confirming 
the order of detention and, therefore, 
the order is vitiated. Reliance was plac- 
ed on Nirmal Kumar Khandelwal y. The 
Union of India (1978) 3 SCR 817, where- 
in it was held that if the order of de- 
tention is not confirmed within three 
months from the date of detention, fur- 
ther detention of the detenu would be 
without the authority of law. The im- 
pugned order of detention was made on 
27th January 1979. An order dated 30th 
April 1979 signed by the Under Secre- 
tary (Home), Delhi Administration, Delhi 
and in the appropriate form, viz, bv 
order and in the name of the Admin- 
istrator, reciting therein the confirmation 
of the order of detention of the detenu 
after the receipt of opinion of the Ad- 
visory Board is placed on record. The 
order reads: 


“The Administrator hereby confirms 
the aforesaid detention order”. 
Relying on the date mentioned in the 
order, namely, 30th April 1979, and the 
aforequoted expression, it was contend- 
ed that if the detenu was detained on 
27th January 1979 and if the order of 
detention was confirmed on 30th Aprii, 


gratuitous 
detaining 


of Delbi,. 
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1979 it was beyond the period of three 
months as contemplated by Section 8 
of COFEPOSA and, therefore, the order 
is vitiated. Learned counsel for the res- 
pondents produced before the Court the 
original file which, before the Court 
looked into it, was shown to the learn- 
ed counsel for the petitioner who was 
invited to satisfy himself that the Lt. 
Governor who is the competent autho- 
rity in this behalf to confirm the order 
of detention, had confirmed the same on 
27th April 1979. It was thereafter drawn 
up and communicated on 30th April 
1979. With this fact situation brought 
to the notice of the learned counsel for 
the detenu and the Court the contention 
on behalf of the detenu that there was 
delay of three days in confirming the 
order of detention must be negatived. 
Re. Grounds 3 and 4: 


14. The next two contentions 
may be examined together. It was 
mext ` contended that there was 
inordinate delay in complying 
with the request for copies of 


documents which would enable the de- 
tenu to make a representation and there 
was further delay in applying mind to 
the representation made on 23rd Febru- 
ary 1979 and consequently the order of 
detention is vitiated. Shri Harjinder 
Singh learned counsel on behalf of the 
detenu applied for copies on 9th Febru- 
ary 1979. It appears from the represen- 
tation made by Shri Harjinder Singh 
on behalf of the detenu on 23rd Febru- 
ary 1979 that till that date the request 
for copies was not complied with. It is 
said that copies were supplied on 9th 
March 1979. In the meantime the de- 
tenu had made a representation through 
his advocate on 23rd February 1979. 
While rejecting this representation the 
third respondent keeping in view that 
it was an  imcomplete representa- 
tion for want of copies, had speci- 
fically stated that any further repre- ` 
sentation, as and when made, by the 
detenu would be taken into considera- 
tion. It is not in dispute that the de- 
tenu received copies on 7th March 1979. 
One W. C. Khambre in his affidavit 
on behalf of Delhi Administration has 
stated that the copies were supplied to 
the detenu on 7th March 1979. This 
date was not controverted in the affi- 
davit in rejoinder. It appears that on 
15th March 1979 the detenu complain- 
ed that the copies were not legible and 
a fresh set of copies was supplied to 


him on 22nd March 1979. There. was a 
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further request for copies, of some more 
documents which ‘was complied with on 
26th March 1979. Thereafter’ the de- 
tenu made the second representation 
on 27th March 1979. It may be noticed 
here that the first representation made 
on 23rd February 1979 was rejected by 
the third respondent on 2łst March 
1979. It was said that there was delay 
of nearly one month in applying mind 
to the representation of the detenu and 
that delay on two- occasions would 
vitiate the order. A portion from the 
observation extracted hereinabove from 
Sukul’s case was relied upon to show 
that when the detenu makes a repre- 
sentation it must be considered as early 
as possible. Where there are specified 
time limits which could not be trans- 
gressed, an action beyond the prescrib- 
ed time may be either incompetent or 
without jurisdiction or without the 
authority of law. Where a citizen is 
deprived of his liberty and grounds of 
detention are furnished to him, his 
representation must be examined as 
expeditiously as possible, but as has 
been said in Sukul’s case, there is no 
hard and fast rule as to the measure 
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of time taken by the authority for 
consideration of the representation. 
However, a caution was administered 


that the Government should be vigilant 
in the governance of the citizens. Can 
it be said on the facts of this case 
that there was such delay in comply- 
ing with the request for copies of the 
documents and in examining the re- 
presentation as would manifest a deli- 
berate inaction on the part of the con- 
cerned authority which would vitiata 
the order? One has merely to look at 
the request for copies of the documents 
made on behalf of the detenu by his 
learned advocate Shri Harjinder Singh 
in the letter dated 9th February 1979. 
There is a long list of documents and 
preparation of copies of a number af 
documents is bound to be time consum- 
ing. But Shri Jethmalani urged that 
it is now a matter of day-to-day experi- 
ence of the detaining authority that the 
detenu is bound to ask for copies and 
therefore, presumably a time has come 
to administer a warning that the copies 
of documents should be kept ready 
along with the grounds of detention so 
that as soon as the request je made the 
same may be furnished. It would be 
quite in consonance with the zealous 
anxiety for the liberty of a citizen that 


the detaining authority should keep the 
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copies of the relevant documents refer- 
red to in the grounds of detention 
ready so that the same can be supplied 
as soon as the request is received. It 
must, however, not be overlooked that 
the request sometimes may be Zor 
copies of such documents as are , not 
within the easy contemplation of the 
detaining authority or as many not be 
directly relatable to the grounds of 
detention and some time is bound to 
be spent in finding out the documents 
and preparing the copies of the 
same. Undoubtedly when the Court is 
dealing with question of deprivation 
of liberty of a citizen it would liketo 
remind the detaining authority that as 
grounds of detention have tò be serv- 
ed within 5 days from the date of de- 
tention it would be an additional sa*e- 
guard and make the constitutional right 
of making the representation effective 
and purposive to keep at least cop-es 
of those documents ready which have 
been taken into account while prepar- 
ing the grounds of detention so that 
the copies can be furnished as expedi- 
tiously as possible. But having said 
this, on the facts of this-case looking 
to the long list of documents copies of 
which were demanded by the learned 
advocate on behalf of the detenu, the 
time taken does not appear to be un- 
reasonable. So also the time taken in 
considering the representation does not 
appear to be unreasonable. Therefore, 
the contention that on this account the 
order of detention is vitiated cannot be 
entertained. 

Re Ground 5: 


15. The next contention is that the 
second representation dated 27-3-1979 
was not placed before the Advisary 
Board and, therefore, the Advisary 
Board had not the benefit of the point 
of view of the detenu and personal sp- 
pearance of the detenu before the Ad- 
visory Board is not an adequate stb- 
stitute for a written detailed represen- 
tation. This contention was based on 
the assumption that the second repre- 
sentation owas not placed before the 
Advisory Board. The learned counsel 
for the respondents brought the orzi- 
ginal file, a perusal of which shows. 
that the second representation was for- 
warded to the Advisory Board on the 
very day it was received and it was in 
the file which was submitted to the 
Advisory Board. Indisputably, therefore. 
the second representation was before 
the Advisory Board when it met 2 


‘this 
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30th March 1979. In this fact situation 
it is not necessary to’ examine the 
second limb of the contention that per- 
sonal appearance of the detenu to 
explain his case before the Advisory 


Board is not an adequate substitute for 


a detailed written representation. 
Re. Ground 6: | 


16. The last contention is that anin- 
correct belief entertained by the de- 
taining authority that detenu was a 
Pakistani national, unwarranted in the 
facts and circumstances of the case, 
misguided the detaining authority in 
making the detention order, the deci- 
sion being infiuenced by an extrane- 
ous, irrelevant and incorrect considera- 
tion which would vitiate the order of 
detentior. There is a serious dispute be- 
tween the parties about the nationality 
of the detenu. The detenu claims that 
he is an Indian national while the re- 
spondents treat. him as a foreigner. It 
also transpires from the record that the 


detenu applied for conferment of 
Indian citizenship which request has 
been megatived more than once. That 


apart, the record does not show that 
the detaining authority was influenced 
by ‘the fact that the detenu is a for- 
eigner. If there was material to show 
that the mind of the detaining autho- 
rity was influenced by the fact that the 
detenu is a foreigner, a question would 
have arisen whether this fact is rele- 
vant in coming to the conclusion 
whether it is necessary to detain the 
detenu for preventing certain activi- 
ties alleged against him. But there is 
nothing to show that the question of 
status of the detenu whether he is an 
Indian citizen or a foreigner has at all 
influenced the mind of the detaining 
authority in passing the impugnec 
order of detention. The learned counsel 
for the respondents made it abundantly 
clear that this aspect has not entered 
the assessment and evaluation of facts 
leading to the passing of the detention 
order. In paragraph 11 of the petition 
it has been averred that: “by the en- 
quiries made it transpired that the 
detenu was not a foreign national and, 
therefore, the order directing him to 
report to the Foreigners’ Registration 
Office was withdrawn”. In reply te 
averment Shri K. L. Verma, 
Deputy Director in the Directorate of 
Revenue Intelligence has stated in his 


_ counter-affidavit that the allegation is 
vague, irrélevant, wrong and is deniec 
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in so far as. it is alleged that the de- 
tenu was found not to be a foreign 
national. It was further asserted that 
as a matter of fact various represen- 
tations of the petitioner seeking Indian 
citizenship have been considered and 
rejected by the authorities. As the peti- 


tioner made some assertion about his 
status it was countered on behalf. of 


the respondents but there is nothing to 
show that apart from the relevant con- 
siderations, the allegation that the peti- 
tioner is a foreign national accord- 
ing to the belief of the customs autho- 
rities or the detaining authority has at 
all influenced the mind of the detain- 
ing authority or that this aspect has 
stealthily crept into the decision of the 
detaining authority directing detention 
of the detenu. Therefore, the conten- 
tion must be negatived, 


17. As there is no merit in any of 
the contentions advanced on behalf of 
the detenu this petition fails and is 
dismissed but this being a petition for 
habeas corpus there will be no order 
as to costs, 

Writ petition dismissed, 
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(From : Income Tax Appellate Tribunal 
-  Delhi).* 
P. N. BHAGWATI, V. D TULZA- 
PURKAR AND R. S. PATHAK JJ. 
Tax Reference Cases Nos. 1 to 4 of 
1973, DI 31-8-1979. 


M/s. Indian & Eastern Newspapers 
Society, New Delhi, Appellant v. The 
Commissioner of Income-tax, New Delhi, 
Respondent. 


income-tax Act (1961), S. 147 (b) — 

“Information” — Meaning of — Opinion 
of Internal Audit Party of. I. T. Depart- 
ment — Not an “information” _ within 
meaning of S. 147 (b) — Re-opening as- 
sessment on that basis — Illegal. AIR 
1976 SC 203, AIR 1977 SC 2129, 1972 Tax 
LR 100 (Delhi), 1972 Tax LR 72 (Ker), 
1975 Tax LR 712 (Delhi), 1973 Tax LR 134 
(Ker), 1977 Tax LR 229 (All) and (1978) 
111 ITR 287 (All) Overruled. 


Whether considered on the basis that 
the nature and scope of the functions of 
the Internal Audit Organisation of he 


sp. A. Nos. 491 Io 494 of 1971-72 (ITA 
Nos. 6992, 19629-19631 of . 1967-68) 
LT.A.T. Delhi Bench ‘C’, l 
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Income-tax: Department are . co-exten- - 


sive with that of Receipt Audit or on the 


basis of the provisions specifically detail-. 


ing its functions in the Internal Auiit 
Manual, the opinion of an Internal Audit 
Party of the Income-tax Department on 
a point of law cannot be regarded as 
“information” within the meaning of 
Sec. 147 (b), and therefore assessment 
cannot be re-opened on the basis of the 
opinion of the Internal Audit Party of 
the I.T. Department. The basis of the 
belief of Income-tax Officer for the pur- 
pose of re-opening assessment must be 


the law of which he has become awaze., 


The opinion rendered by the audit party 
in regard to the law cannot, for the pur- 
pose of such belief, add to or colour the 
significance of such law. In short, the 
true evaluation of the law in its bearing 
on the assessment must be made directly 
and solely ‘by the Income-tax Officer. 
AIR 1976 SC 203, AIR 1977 SC 2129, 1972 
Tax LR 100 (Delhi), 1972 Tax LR 72 
(Ker), 1975 Tax LR 712 (Delhi), 1973 Tax 
LR 134 (Ker), 1977 Tax LR 229 (All) and 
SS 111 ITR 287 (All) Overruled. 
(Paras 13, OI 


When Sec. 147 (b) is read as referring 
to “information” as to law, what is coa- 
- templated is information as to the lew 
created by a formal source. It is lew 


which because it issues from a compe- . 


tent legislature or a competent judicial 
or quasi-judicial authority, influences 
the course of the assessment and decides 
any one or more of those matters which 
determine the assessee’s tax liability. 


(Para 9) 


It cannot be said that the expressien 
“information” in Sec. 147 fu refers to 
the realisation by the Income-tax Offic2r 
that he has committed an error when 
making the original assessment. When 
upon. receipt of the audit note the In- 
come-tax Officer discovers or realiz2s 
that a mistake has been committed in the 
Original assessment, the discovery of the 
mistake would not be “informatior” 
within the meaning of S. 147 (b). Plain- 
ly, the statutory provision envisages that 
the Income-tax Officer must first have 
information in his possession, and then im 
consequence of such information fle 
must have reason to believe that 
income has escaped assessment, 
The realisation that income has escap- 
ed assessment is covered by the worcs 


“reason to believe” and it follows from. 


the “information” received by the Ir- 
come-tax Officer. The information is nct 
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the realisation, the information gives 
birth to the realisation. (Para 15)- 


Whether it is the internal audit party 
of the Income-tax Department or an au- 
dit party ofthe Comptroller and Auditor- 
General, they perform essentially ad- 
ministrative or executive functions and 
cannot be attributed the powers of judi- 
cial supervision over the quasi-judicial 
acts of income-tax authorities, Neither 
the Income-tax Act nor the Comptroller 
and Auditor-General’s (Duties, Powers 
and Conditions of Service) Act (1971) 
contemplates such power in any Internal 
Audit Organisation of the Income-tax 
Department. But although an audit party 
does not possess the power to so pro- 
nounce on the law, it nevertheless may 
draw the attention of the Income-tax 
Officer to it. Law is one thing, and its 
communication another. If the distinc- 
tion between the source of the law and 


the communicator of the law is carefully 


maintained, the confusion which often 
results in applying Sec. 147 (b) may be 
avoided. While the law may be enacted 
or laid down only by a person or body 
with authority in that behalf, the know- 
ledge or awareness of the law may be 


communicated by any one. No autho- 


rity is required. for the purpose. 
The opinion of the Audit party in re- 
gard to the application of the provisions 
of the Income-tax Act is not law. It is 
not a declaration by a body authorised 


‘to declare the law. That part alone of 


the note of an audit party which mentions 
the law which escaped the notice of the 
Income-tax Officer constitutes infor- 
mation within the meaning of S. 147 (b); 
the part which embodies the opinion of 
the audit party in regard to the applica- 
tion or interpretation of law cannot be 
taken into account by the Income-tax 
Officer, (Paras 11, 12, 13) 


Thus the view of the Audit party that 
certain income should have been assessed 
under S. 9 and not under S. 10 of the 
I.T. Act cannot form the basis of re- 
opening assessment. (Paras 13, 20) 
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Mr. V. S. Desai Sr. Advocate (Mrs, 
A. K. Verma, M/s. A. N. Haskar and 
J. B. Dadachanji Advocates with him), 


for Appellant; Mr. T. A. Ramachandran - 


and Miss A. Subhashini Advocates, for 
Respondent; Dr, Devi Pal Sr. Advocate 
(M/s. Ravinder Narain and J. B. Dada- 
chanji Advocates with him), for Inter- 
veners, 


PATHAK, J.:— Can the view expres- 
sed by an internal audit party of the In- 
come Tax Department on a point of law 
be regarded as “information” for the 
purpose of initiating proceedings under 
S. 147 (b) of the Income-tax Act, 1961? 
Opinion on the question has been divid~ 
ed among the High Courts and accord- 
ingly the present cases have been refer- 
red by the Income-tax Appellate Tribu- 
nal under S. 257 of the Act. 


2. The assessee, Messrs. Indian and 
Eastern Newspaper Society, is a society 
registered under the Indian Companies 
Act, It is a professional association of 
newspapers established with the princi- 
pal object of promoting the welfare and 
interest of all newspapers. The assessee 
owns a building in which a conference 
hall and rooms are let out on rent to its 
members as well as to outsiders. Certain 
other services are also provided to the 
members. The income from that source 
was assessed to tax ali along as income 
from business, It was so assessed for the 
years 1960-61, 1961-62, 1962-63 and 1963- 
64 also. 


3. The Income-tax Department inclu- 
des an internal audit organisation whose 
function it is to examine income-tax re- 
cords and check mistakes made therein 
with a view ultimately to improve the 
quality of assessments. In the course of 
auditing the income-tax records pertain- 
. ing to the assessee for the assessment 
years 1960-61 to 1963-64, the internal au- 
dit party expressed the view that the 
money realised by the assessee on ac- 
count of the occupation of its conference 
hall and rooms should not have been 


See holding, 


been persuaded to 


assessed as income from business. It said 
that an assessment should have been 
made under the head “Income from pro- 
perty.” The Income-tax Officer treated 
the contents of the repert as “informa- 
tion” in his possession for the purpose of 
S. 147 (b) of the Income-tax Act, 1961, 
and reassessed the income on that basis. 
The. Appellate Assistant Commissioner 
allowed the appeals filed by the asses- 
inter alia, that in law it 
could not be said that the Income-tax 
Officer had any “information” in his 
possession enabling him to take action 


under D 147 (b). On appeal by the Re- 


venue, the Income-tax Appellate Tribu- 
nal, Delhi Bench noticed a conflict of 
judicial opinion on the question whether 
the internal audit report could be treat- 
ed as “information” for the purpose of 
S. 147 (b). The Gujarat High Court in 
Kasturbhai Lalbhai v. R. E Malhotra, 
(1971) 80 ITR 188 (Guj) had held that an 
internal audit report could not be re- 
garded as “information,” while the Delhi 
High Court in Commr. of Income-tax v. 
H. H. Smt. Chand Kanwarji Alwar (1972) 
84 ITR 584 had expressed a contrary 
view. Following the view adopted by the 
Delhi High Court, the Tribunal held that 
the Income-tax Officer: had jurisdiction 
to proceed under S 147 (b). The asses- 


see applied for a reference, and having 
regard: to the difference between the 
High Courts on the point, the Tribunal 


has considered it expedient to refer the 
following question of law directly to this 
Court :— 


“Whether, on the facts and in the cir- 
cumstances of the case, the Income-tax 
Officer was legally justified in reopen- 
ing the assessments under S. 147 (b) for 
the years 1960-61, 1961-62, 1962-63 and 
1963-64 on the basis of the view expres- 
sed- by the Internal Audit party and re- 
ceived by him subsequent to the original 
assessment?” 


‘4. Since then, the judgment. of the 
Gujarat High Court in Kasturbhai Lal- 
bhai’s case (supra) has, on appeal, been 
reversed by this Court in R. K. Malhotra 
v. Kasturbhai Lalbhai (1977) 109 ITR 
537. It has been strenuously contended 
that the view taken by this Court calls 
for further consideration. Having regard 
to the dimensions of the controversy and 
the importance of the question, we have 
take a fresh look at 
the point.. 

5. An assessment proceeding is a 
quasi-judicial proceeding. It acquires 
finality on the assessment order 
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being made. And the finality of such an 
order can be disturbed only in proceed- 
ings, and within the confines, provided 
by law. An appeal, revision and rectifi- 
cation are proceedings in which the fina~ 
lity may be questioned. The assessment 
may also be reopened under S. 147 of the 
Act. It is a proceeding for assessing IM- 
come which has “escaped assessment.” 
S. 147 reads :-—~ S 

"147. If— ; 

(a) the Income-tax Officer. has reason 
to believe that, by reason of the omis- 
sion or failure on the part of an asses- 
see to make a return under S. 139 for any 
assessment year to the Income-tax Offi- 
cer or to disclose fully and truly all 
material facts necessary for his assess- 


ment for that year, income chargeable to- 


tax has escaped assessment for that year, 
or 

(b) notwithstanding that there , has 
been no omission or failure as mentioned 
in clause (a) on the part of the assessee, 
the Income-tax Officer has in consequ- 
ence of information in his possession 
reason to believe that income chargeable 
to tax has escaped assessment for any 
assessment year. 
He may, subject to the provisions of 
Ss. 148 to 153, assess or reassess such in- 
come or recompute the loss or the de- 
preciation allowance, as the case may be, 
for the assessment year concerned.” 


6. In cases falling under S. 147 (b), 
the expression “information” prescribes 
_ one of the conditions upon which a con- 
cluded assessment may be reopened un- 
der that provision. It is -an indispensable 
ingredient which must exist before the 
section can be availed of. What does 
“information” in S. 147 (b) connote? In 
Kamal Singh v. Commr. of Income-tax 
(1959) 35 ITR 1 (SC) this Court, construing 
the corresponding S. 34 (1) (b) of the In- 
dian Income-tax Act, 1922 held the word 
“information” to mean not only facts or 
factual material but to include also in- 
formation as to the true and correct state 
of the law and, therefore, information. as 
to relevant judicial decisions. Thereafter, 
in Commr. of Income-tax v. Raman & 
Co., (1968) 67 ITR 11 (SC) the Court de- 
fined the expression “information” in 
S. 147 (b) of the Income-tax Act 1961 as 
“instruction or knowledge derived from 
an external source concerning facts or 
particulars, or as to law, relating to a 
matter bearing on the assessment.” That 
definition has been reaffirmed in subse- 
quent cases, and with it as the point of 
departure we shall now proceed, : 


I. & E. Newspapers Socy. v. Lt, 


Commr., New Delhi [Prs, 5-8} S.C. 1963 


7. In so far as the word “information” 
means instruction or knowledge concern- 
ing facts or particulars, there is little 
difficulty. By its inherent nature, a fact 
has concrete existence. It influences 
the determination of an issue by the 
mere circumstance of its relevance. It re- 
quires no further authority to make it 
significant. Its quintessential value lies 
in its definitive vitality. 


8. But when “information” is regard- 
ed as meaning. instruction or knowledge 
as to law the position is more complex. 
When we speak of “law,” we ordinarily 
speak of norms or guiding principles 
having legal effect and legal conseqten- 
ces. To possess legal significance for that 
purpose, it must be enacted or declered 
by competent authority. The legal sanc- 
tion vivifying it imparts to it its force 
and validity and binding nature. Law 
may be statutory law or, what is popu- 
larly described as, judge-made law. In 
the former case, it proceeds from enact- 
ment having its saurce in competent 
legislative authority. Judge-made law 
emanates from a declaration or exposi- 
tion of the content of a legal principle or 
the interpretation of a statute, and may 
in particular cases extend to a definition 
of the status of a party or the legal re- 
lationship between parties, the declara- 
tion being rendered by a competent judi- 
cial or quasi-judicial authority empower- 
ed to decide questions of law between 
contending --parties. The declaration or 
exposition is ordinarily set forth in the 
judgment of a court or the order of a 
tribunal. Such declaration or -exposition 
in itself bears the character of law. In 
every case, therefore, to be law it must 
be a creation by a formal source, either 
legislative or judicial authority. A state- 
ment by a person or body not competent 
to create or define the law cannot be re- 
garded as law. The suggested interpreta- 
tion of enacted legislation and the elabo- 
ration of legal principles in text books 
and journals do not enjoy the status of 
law. They are merely opinions and, at 
best, evidence in regard to the state of 
the law and jn themselves possess no 
binding effect as law. The forensic sub- 
missions of professional lawyers and the 
seminal activities of legal academics 
enjoy no higher status. Perhaps the only 
exception is provided by the writings of 
publicists in international law, for in 
the law of nations the distinction be- 
tween formal and material sources is 
difficult to maintain. : 


GE 9. In that view, therefore, when. Berc- 
tion 147 (b): of the Income-tax Act, As 
‘read as referring to: “information” as to > 


law, what is contemplated Ze information 
as to the law created by a.formal source. 
It is law, we must remember, which be- 
cause if issues from a competent legisla- 
ture or a competent judicial. or quasi- 
judicial authority, influences the course 
of the assessment and decides any one 
or more of those matters which deter- 
mine the assessee’s tax liability. 


10. In determining the status of an 
internal audit report, it is necessary to 
consider the nature and scope of the 
functions of an internal audit party. The 
internal audit organisation of the In- 
come-tax Department was set up prima- 
rily for imposing a check over the arith- 
metical accuracy of the computation of 
income and the determination of tax, 


and now, because of the audit of income- ` 


tax receipts being entrusted to the Com- 
ptroller and Auditor-General of India 
from 1960, it is intended as an exercise 
in removing mistakes and errors in in- 
come-tax records before they are sub- 
mitted to the scrutiny of the Comptrol- 
ler and Auditor-General. Consequently, 
the nature of its work and the scope of 


audit have assumed a dimension co-ex- ` 


tensive with that of Receipt Audit.(1) 
The nature and scope of Receipt Audit 


are defined by Section 16 of the Compt- ` 
(Duties, ` 


roller and Auditor General’s 
Powers and Conditions of Services) Act, 
1971. (2) 


11. Under that section, the audit by 
the Comptroller and Auditor General is 
principally intended for the purposes of 
satisfying him with regard to the suffi- 
ciency of the rules and procedures pre- 
scribed for the purpose of securing an 
effective check on the assessment, col- 
lection and proper allocation of revenue. 
He is entitled to examine the accounts 
in order to ascertain whether the rules 
and procedures are being duly observed, 
and he is required, upon such examina- 
tion, to submit a report. His powers in 
respect of the audit of income-tax re- 
ceipts and refunds are outlined in the 


(1) Internal Audit Manual, Vol. II p. 1. 

(2) “16. Audit of receipts of Union or 
of States. 

It shall be the duty of the Comptroller 
and Auditor-General to audit all receipts 
which are payable into the Consolidated 
Fund of India and of each State and of 
each Union Territory having a Legisla- 
tive Assembly and to ‘satisfy himself 








1964 SiC, [Prs.-9-11]. L.& E:.Newspapers :Socy:. v. .-E:-Comimr.,. NewDelhi `" ALR. ` 


‘Board's -Circular : No, 14/19/56-ID- -dated . 


July 28, 1960.(3) ‘Paragraph~2.of ‘the Cir- . 


cular repeats (he provisions of. Section 16: 
of the Comptroller and Auditor General’s 
(Duties, Powers and Conditions..of Ser- 
vice) Act, 1971. And paragraph 3 warns. 
that “the audit department should not 
in any way substitute itself for the reve- 
nue authorities: in the performance of 
pas statutory duties.” Paragraph 4 de- 
clares: 


“4, Audit does not consider it any part 
of its duty to pass in review the judg- 
ment exercised or the decision taken in’ 
individual cases by officers entrusted 
with those duties, but it must be recog- 
nised that an examination of such cases 
may be an important factor in judging 
the effectiveness of assessment proce- 
It is however, to forming a 
general judgment rather than to, the 
detection of individual errors of assess- 
ment, ete. that the audit enquiries should 
be directed. The detection of individual 
errors is an incident rather than the ob- 
ject of audit.” : 

Other provisions stress that the primary 
function of audit in relation to assess- 
ments and refunds is the consideration 
whether the internal procedures are ade- 
quate and sufficient. It is not intended 
that the purpose of audit should go any 
further. Our attention has been invited 
to certain provisions of the Internal 
Audit Manual more specifically defining 
the functions of internal audit in the 
Income-tax Department. While — they 
speak of the need to check all assess- 
ments and refunds in the light of the 
relevant tax laws, the orders of the Com- 
missioners of Income-tax and the in- 
structions of the Central Board of Direct 
Taxes, nothing contained therein can be 
construed as conferring on the contents 
of an internal audit report the status of 
a'declaration of law binding on the In- 
come-tax Officer. Whether it is the inter- 
nal audit party of the Income-tax De- 
partment or an audit party of the Comp- 
troller and Auditor-General, they per- 
form essentially administrative or execu- 
tive functions and cannot be attributed 


that the rules and procedures in that be~ 
half are designed to secure an effective 
check on the assessment, collection and 
proper allocation of revenue and are be- 
ing duly observed and to make for this 
purpose such examination of the accounts — 
as he thinks fit and report thereon.” 


. (3) Internal Audit Manual, Volume D 
page: 39. 
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the powers of judicial supervisior-" over 


the quasi-jüdicial -acts -of income-tax at- ~: 


thorities. The Income-tax Act does - not 


contemplate such power in any internal 


audit organisation of the Income-tax De- 
partment; it recognises it in those au- 
thorities only. which .are specifically au- 
thorised to exercise adjudicatory fune- 
tions, Nor does Section 16 of the Comp- 
troller and Auditor-General’s (Duties, 
Powers and Conditions of Service) Act, 
1971 envisage such a power for the az- 
tainment of the objectives incorporated 
therein. Neither, statute supports tke 
conclusion that an audit party can pre- 
nounce on the law, and that such pro- 
nouncement amounts to ‘information’ 
within the meaning of Section 147 (b) ef 
the Income-tax Act, 1961. 


12. But although an audit party does 
not possess the power to so pronounce 
on the law, it nevertheless may draw 
the attention of the Income-tax Officer 
to it. Law is one thing, and its commun- 
cation another. If the distinction between 
the source of the law and the communi- 
cator of the law is carefully maintained, 
















plying Section 147 (b) may be avoided. 
While the law may be enacted or laid 
down only by a person or body with au- 
thority in that behalf; the knowledge cr 
awareness of the law may be communi- 
cated by anyone, No authority is requir 
for the purpose. 


13. In the present. case, an internal 


audit party of the Income-tax Depart- 
ment expressed the view that the receipts 
from the occupation of the conference 


hall and rooms did not attract Section 1). 


of the Act and that the assessment should 
have been made under Section 9. While 
Sections 9 and 10 can be described as 
law, the opinion of the audit party im 
regard to their application is not law 
It is not a declaration by a body autho- 
rised to declare the law. That part alona 
of the note of an audit party which men- 
tions the law which escaped the notice 
of the Income~-tax Officer constitutes “in- 
formation” within the meaning of Sec- 
tion 147 (b); the part which embodies the 
opinion of the audit party in regard te 
the application or interpretation of the 
law cannot be taken into account by the 
Income-tax Officer. In every case, the 
Income-tax Officer must determine for 
himself what is the effect ‘and conse- 
quence of the law mentioned in the 
audit note and whether in consequence 
of the law which has now come to his 
notice he can reasonably believe that in- 


the confusion which often results in af. 


_ I, & E Newspapers Socy.-v:-1+T. Commr., ‘New Delhi -:[Prs 11-15} S; C. TRO Se 
-.-come--has. escaped assessment. The :besis|’ . `~ 
of: his belief: must. be the law of*which| - 
v he has now become aware. The opin:on 
- rendered by the audit party in 


to the law cannot, for the purpose of 
such belief, add to or colour the signific- 
ance of such law. In short, the true ewa- 
luation of the law in its bearing on the 
assessment must be made directly and 
solely by the Income-tax Officer, 


14. Now, in the case before us, fhe 
Income-tax Officer had, when he msde 
the original assessment, considered the 
provisions of Sections 9 and 10. Any dif- 
ferent view taken by him afterwards on 
the application of those provisions would 
amount to a change of opinion on mate- 
rial already considered by him. The Fe- 
venue contends that it is open to him to 
do so, and on that basis to reopen the 
assessment under Section 147 (b). Reii- 
ance is placed on Kalyanji Mavji & Co. 
v. Commr. of Income-tax, (1976) 102 ITR 
287 (SC), where a Bench of two learn2d 
Judges of this Court observed that a case 
where income had escaped assessment 
due to the “oversight, inadvertence or 
mistake” of the Income-tax Officer must 
fall within- Section 34 (1) (b) of the 
Indian Income-tax Act, 1922. It appears 
to us, with respect, that the proposition 
is stated too widely and travels farth=r 
than the statute warrants insofar as it 
can be said to lay down that if, on ræ- 
appraising the material considered by 
him during the original. assessment, the 
Income-tax Officer discovers that he has 
committed an error in consequence of 
which income has escaped assessment it 
is open to him to reopen the assessmer:t. 
In our opinion, an error discovered on 
a reconsideration of the same material 
(and no more) does not give him that 
power. That was the view taken by tkis 
Court in Kamal Singh v. Commr. of In- 
come-tax (supra), Commr. of Income-tzex 
v. Raman and Co. (supra) and Bankipur 
Club Ltd. v. Commr. of Income-tax, 
(1971) 82 ITR 831-(SC), and we do not 
believe that the law has since taken a 
different course. Any observations :n 
Kalyanji Mavji & Co. v. Commr. of In- 
come-tax (supra) suggesting the contrary 
do not, we say with respect, lay down 
the correct law. 


15. A further submission raised ky 
the Revenue on Section 147 (b) of the 


. Act may be.considered at this stage. It 


“informa-|. 
to tke 
Income-tax Officer 


is urged that the expression 
tion” in Section 147 (b) refers 
realisation by. the 


regard] ` 


1966 S. C. [Prs. 15-17] L & E. Newspapers Socy. v. L-T. Commr., New Delhi ALR. 





{that he has committed an error wher 
making the original assessment. It is said 
ithat, when upon receipt of the audit note 
jthe Income-tax Officer discovers or re- 
jalizes that a mistake has been committed 
in the original assessment, the discovery 
jof the mistake would be ‘information’ 
within the meaning of Section 147 (b). 
|The submission appears to us inconsist- 
ent with the terms of Section 147 (b). 
Plainly, the statutory provision envi- 
sages that the Income-tax Officer musz 
first have information in his possession, 
and then in consequence of such infor- 
mation he must have reason to believe 
that income has escaped assessment. The 
‘Irealisation that income has escaped as- 
sessment is covered by the words ‘reason 
to believe’, and it follows from the ‘in- 
formation’ received by the Income-tax 
Officer. The information is not the reali- 
sation, the information gives birth to the 
lrealisation. 


16. The recent decision of this Court 
in R. K. Malhotra v. Kasturbhai Lalbhai 
(supra) may be examined now. While? 
making an assessment on a Hindu un- 
divided family, the Income-tax Officer 
allowed a deduction of municipal taxes 
in determining the annual value of tw9 
house properties occupied by the asses- 
see. Subsequently, the Income-tax Officer 
reopened the assessment on réceipt of a 
report from the office of the Comptroller 
and Auditor-General of India that on a 
true interpretation of S. 23 (2) of the 
Income-tax Act, 1961, the deduction cf 
municipal taxes was not admissible in 
the computation of the annual value cf 
self-occupied house properties. The as- 
sessee contended that the report did not 
constitute ‘information’ within the mear- 
ing of Section 147 (b) of the Act, and 
the Gujarat High Court accepted tke 
plea in the view that information as to 
law would consist of a statement by a 
person, body or authority competent and 
authorised to pronounce upon the law 
and invested with the authority to do so, 


and that the Audit Department was not. 


such competent or authorised authority. 
On appeal by the Revenue, a Bench of 
two learned Judges of this Court, al- 
though endorsing the principle enunciat- 
ed by the High Court, said that the audit 
department was the proper machinery 
to scrutinise assessments made by the 
Income-tax Officer and to point out 
errors of law contained therein, and the 
High Court had erred in taking the strict 
view which it did. The Court rested its 
decision om Asst. Controller of Estate 


Duty v. Mir Osman Ali Khan Bahadur, 
(1969) 72 ITR 376 (SC), Commr. of In- 
come-tax v. Smt. Chand Kanwarji (su- 
pra), Commr. of Income-tax y. Kelukutty, 
(1972) 85 ITR 102 (Ker) and Vashist 
Bhargava v. Income-tax Officer, (1975) 
99 ITR 148 (Delhi). ` 


17. In Asst. Controller of Estate Duty . 
v. Mir Osman Ali Khan Bahadur (supra), 
this Court held the opinion of the Central 
Board of Revenue as regards the correct 
valuation of securities for the purpose of 
estate duty to be ‘information’ within 
the meaning of Section 59 of the Estate 
Duty Act, 1953 on the basis of which the 
Controller of Estate Duty was held en- 
titled to entertain a reasonable’ belief 
that property assessed to estate duty, 
had been under-valued. The cireum- 
Stance that the opinion of the Board was 
rendered in an appeal filed before it 
under the Estate Duty Act against the 
assessment made by the Assistant Con- 
troller of Estate Duty was apparently 
not brought to the notice of this Court 
when it heard R. K. Malhotra v. Kastur- 
bhai Lalbhai (supra). The opinion of the 
Board represented its view as a quasi- 
judicial authority possessing jurisdiction. 
to lay down the law. Although the Board 
did not enhance the valuation of the 
securities in the appellate proceeding be- 
cause of the argument advanced by the 
appellant, nonetheless its observations 
amounted to information as to the law, 
It was not a case where the Board was 
functioning as an . extra-judicial autho- 
rity, performing administrative or ex- 
ecutive functions, and not competent or 
authorised to pronounce upon the law, 
The Delhi High Court in Commr., of In- 
come-tax v. Smt. Chand Kanwarji (su- 
pra) held that the scrutiny note of Re- 
venue Audit constituted ‘information’ 
within the meaning of Section 147 (b) of 
the Income-tax Act because the Compt- 
roller and Auditor-General of India was 
empowered by statute to scrutinise the 
proceedings of the Income-tax Depart- 
ment and to point out defects and mis- 
takes which adversely affected the Re- 
venue. The High: Court considered that 
the view that information as to law 
could be gathered only from the decisions 
of judicial or quasi-judicial authorities 
was unduly restrictive. In Commr, of 


Income-tax v. Kelukutty (supra), the 
Kerala High Court also regarded the 
note put up by Audit as ‘information’ 


within the meaning of Section 147 (b) of 
the Act, but it appears to have assumed, 
without anything more, that an audit 
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note would fall within that expression.. 


As regards Vashist Bhargava v. Income-. 


tax Officer (supra) the ‘information’ con- 
sisted in a note of the Revenue Audit 
and the Ministry of Law that the. pay- 
ment of interest by the assessee was in. 
fact made to his own account in the 
Provident Fund and, therefore, in law 
the money paid did not vest in the Gov- 
ernment and, consequently, the original 
assessment was erroneous insofar as it 
allowed the deduction of the interest as 
expenditure made by the assessee. The 
Delhi High Court upheld the reassess- 
ment on the finding that the note of the 
Revenue Audit and the Ministry of Law 
had to. be taken into account by the In- 
come-tax Officer, because in his execu- 
tive capacity he had to be guided by the 
advice rendered by the Ministry of Law 
and he had to pay due regard to the 


note of the Revenue Audit because the 
officers of the Audit Department were 


experts empowered to examine and check 
upon the work of the Income-tax Offi- 
cers. It seems. to us that the considera- 
tions on which the Delhi High Court 


rested its judgment are not correct. But. 
the decision of the case can be support- 
ed on the ground that the basic informa- 
the 


tion warranting the re-opening of 
assessment was the fact that the payment 
of interest was made to the Provident 
Fund account of the assessee himself. 
That the money. so paid did not vest in 
the Government was: a conclusion which 
followed automatically upon that fact, 
and no controversy in law could possi- 
bly arise on that point. 


I8. On the considerations prevailing. 
with us, we are of opinion that the view 
taken by the Delhi High Court and the 
Kerala High Court in the aforemention- 
ed cases is wrong and we must, with 
great respect, hold that this Court was in 
error in the conclusion reached by it in 
R. K. Malhotra v. Kasturbhai Lalbhai 
(supra). 


Our attention has been drawn to the 
further decision of the Kerala High 
Court in Muthukrishna Reddier v. Com- 
missioner of Income-tax, Kerala, (1973) 
90 ITR 503 and the decisions of the Ala- 
habad High Court in Raj Kumar Shra-: 
wan Kumar v. Central Board of Direct 
Taxes, (1977) 107 FER 570 and Elgin Mills. 
Co. Ltd. v. Income-tax Officer, Compa~ 
nies Circle, ‘A’ Ward, Kanpur, (1978) 111 
ITR 287. The Kerala High Court. merely 
followed its earlier judgment in Com- 
missioner of Income-tax v. Kelukutty 


(supra) and the Allahabad. High Court. 


Sarjug Barhi v. Devendra Mahto 


— 


SC, 1967 


was impressed by the same reasons sub- 
stantially which persuaded the Delhi 
High Court: and the Kerala High Court 
in the cases referred to above. 


19. Therefore, whether considered, 
the basis that the nature and ‘scope ofl 
the functions of the internal audit 
organisation of the Income-tax Depart- 
ment are co-extensive with that of Re- 
ceipt Audit or on the basis of the provi- 
sions specifically detailing its functions 
in the Internal Audit Manual, we hold 
that the opinion of an internal aucit 
party of the Income-tax Department on 
a point of law cannot be regarded as 
‘information’ within the meaning of Sez-|. 
tion 147 (b) of the Income-tax Act, 1961. 


20. The question referred by the In- 
come-tax Appellate Tribunal is answer- 
ed in the negative, in favour of the as- 
sessee and against the Revenue. The as- 
sessee is entitled to one set of costs :n 
these appeals. 

‘Reference answered in negative 
and in favour ‘of assesses, 


AIR 1979 SUPREME COURT 1967 
(From: Patna) 


A. CG GUPTA AND 
P. S. KAILASAM JJ. 
Civil Appeal No. 1400 of 1969, D/- 9-8- 
1979. 


Sarjug Barhi and another, Appellants 
v. Devendra Mahto and others, Respor= 
dents. 


‘Bihar Tenancy Act (8 of 1885), S. 22 (2) 
— Co-sharer landlord purchasing ‘raiyaii 
holding — Does not become a raiyat him- 
self — But lease of co-sharer landlord's 
right to held land valid — Document 
executed by co-sharer landlord labelled. 
as a deed of sale — Provision requiring 
transferees to pay rent to transferors ant 
other co-sharer landlords —- Documert 
beid lease and not sale — (Deed — Cor- 
struction). — 

It is clear from S. 22 (2) that a . co- 


'sharer landlord, who purchases the ra} 


yati holding, does not become a raiyati 
himself; he is only entitled to hold th=; 
land on payment to the other landlord 
their shares of rent. He thus: acquires no 
raiyati interest which he can sell. Th> 
section, however, adds. that if he “suk- 
jets” the land’ to another, the transfere> 
shall be deemed to be a raiyat in respect 
of the land, if the lease is for agricultu- 
ral purposes, AIR 1949 Pat 367 Ref. . 

(Para 3} 
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Where one of the clauses in the docu- 
ment, executed by the landlords, (defen- 
dants) in favour of the co-sharer land- 
lords (plaintiffs) and labelled: as. a 
deed of sale, which requires the 
transferees to pay rent to the transferors 
and to the other co-sharer landlords as 
well, this can only be consistent with the 
intention of a document of settlement 
and not a sale from defendants. 


` (Para A 
Cases Referred: Chronological Paras 
AIR 1949 Pat 367 4 


GUPTA, J.:— The appellants are de- 
fendants 1 to 4 in a suit for declaratior 
of title and recovery of possession. The 
property in dispute is 6.02 acres of rai- 
yati lands of Khaia Nos. 52 and 53 in 
village Pahari in the district of Gaya, In 
a sale held in execution of a rent decree, 
two of the co-sharer landlords, defendants 
17 and 18, purchased this holding. On 
July 18, 1946 these two co-sharer land- 
lords executed a document (Ex. 3) in res- 
pect of the property in favour of the 
plaintiffs who are the respondents in the 
present appeal. It. is the nature of this 
document that is in question in this ap- 
peal, 

2. In 1949, the plaintiffs instituted. a 
suit for declaration of their title to the 
land and recovery of possession. There is 
some dispute as to ‘whether defendants 
7 and 18 had succeeded in getting actual 
possession of the land or only symbolic 


possession was delivered to them, but the. 


point is not of any importance because 
there is no question of adverse posses- 
sion in this. case and defendants 1 to 4 
who’ were some of the original tenants 
and who resisted the plaintiffs’ claim 
had no subsisting interest in the pro- 
perty. There were proceedings in 1947 
under S. 145 of the Code of Criminal 
Procedure, 1898 over this property which 
was attached under S. 146 of that Code, 
the land was put in the possession of a 
receiver and the parties were referred t2 
the Civil Court for adjudication of their 
rights. The respondents then instituted 
the suit out of which this appeal arises. 


3. The plaintiffs’ claim of title ts 
based on the document Ex. 3 and the only 
question involved in this appeal relates 
to the character of this document, The 
' trial court decreed the suit holding thet 
though Ex. 3 was labelled as a deed cf 
sale, it was really a lease of the land 
‘given by the two co-sharer landlords, de- 
_fendants 17 and 18, to the plaintiffs. The 


lower appellate court dismissed the suit 


ALR. 


on the view that the document was ‘a 


deed of sale by which defendants 17 and 
18 sold raiyati rights in the land to the 
plaintiffs which the said -defendants 
themselves did not possess. S, 22 (2) of 
the Bihar Tenancy Act reads: ` 


“If the occupancy-right in land is 
transferred to a person jointly interested 
in the land as proprietor or permanent 
tenure-holder, he shall be entitled to hold 
the land subject to the payment to his 
co-proprietors or joint permanent tenure- 
holders of the shares of the rent which 
may be from time to time payable to 
them; and if such transferee sub-lets the 
land to a third person, such third person 
shall be deemed to be a tenure-holder or 
a raiyat, as the case may be, in respect 
of the land.” 


It is clear from the section that a co- 
sharer landlord who purchases the raiyati 
holding does not become a raiyat himself, 
he is only entitled to hold the land on 
payment to the other landlord their 
shares of rent. He thus acquires no rai- 
yati interest which he can sell. The sec- 
tion, however, adds that if he “sub-lets” 
the land to another, the transferee shall 
be ‘deemed to be a raiyat in respect of the 
land, if the lease is for agricultural pur- 
poses, ) 


4. Before us, Mr. Sarjoo Prasad ap« 
pearing for the appellants also contends 
that the document in question is a deed 
of sale by which the plaintiffs’ yendors 
sought to transfer raiyati interest in the 
land which, in view of S. 22 (2) of the 
Bihar Tenancy Act, they could not do and, 
therefore, the document is of no effect 
Mr. Sarjoo Prasad relies on a decision 
of the Patna High Court, Lal. Narain 
Singh v. Mohammed Anwar Hussain 
reported in AIR 1949 Patna 367, in 


which it has been said: “It is well 
settled by authorities -that a co- 
sharer landlord who purchases an oc- 


cupancy holding is not a raiyat. He ac- 
quires a peculiar status and his only 
right is to retain possession of the land 
on payment of the share of rent which 
was payable for the land to his co-sharer 
landlords. He cannot sever the two in- 
terests and sell his right to hold the land 
apart from his interest as a co-sharer 
landlord of the holding. The two inter- 
ests are soldered together and cannot 
be severed.” That may be so — it is not 
necessary for the present purpose to con- 
sider whether the two interests are real- 
ly so inseparable — but S. 22 (2) itself 


- envisages a lease. of the co-sharer land- 
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lords’ right to hold the land. The trial 
Court held that the document, Ex. 3, 
though described as a sale deed was real- 
ly a document by which defendants 17 
and +8 settled the land with the plaintiffs. 
The lower appellate Court took a differ- 
ent view, put the High Court in seccnd 
appeal has accepted the interpretat.on 
put by the trial Court on the document 
and held that this was a deed by whch 
defendants 17 and 18 granted only a 
lease of the land in favour of the plain- 
tiffs. The High Court observes; 

“The object of interpretation of a doeu- 
ment is to ascertain the expressed mean- 
ing or intention of the maker of -he 
document. Where the language of a deed 
is plain and unambiguous and admits of 
one meaning only, that meaning alone is 
to be given to it. This is an undispu-ed 
general rule. To ascertain the meanng 
of a document or by that process the n= 
tention of the parties, it will be neither 
safe nor sufficient to go only by the name 
by which the document is called or 
by the use of one particular word in the 
deed, The mind of the maker is to be 
gathered from and seen through the 
whole document,” 


No exception can be taken to this stace- 
ment, Having said this, the High Coart 
refers to one of the clauses in the docu- 
ment, Ext. 3, which requires the trams- 
ferees to pay rent to the transferors and 
to the other co-sharer landlords as well. 
This according to the High Court “can 
only be consistent with the intention of 
a document of settlement and not a sale 
from defendants 17 and 18. If it were a 
case of sale, there would not be any 
question or obligation on the part of the 
transferees to pay any rent to defendamts 
17 and 18.” 

Reading the document as a whole we 
agree with the construction put on it by 
the High Court. 

5. The appeal is dismissed with costs. 

Appeal dismissed, 


AIR 1979 SUPREME COURT 1969 
(From; AIR 1970 Mys 3) 
N. L. UNTWALIA, P. N. BHAGWATI 
l AND A. D. KOSHAL, JJ. 


Civil Appeals Nos. 2595 and 2596 of 
1969, D/- 26-10-1979. 


The Director, Enforcement Directora-e,- 


Ministry of Finance and another, Appel- 
lants v. M/s. K. O. Krishnaswamy et. 
Respondents, 


KW/KW/F625/79/KSB 
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Director, Enforcement Directorate v. M/s. Krishnaswamy [Prs. 1-2} S.C. 969 


Foreign Exchange Regulation Act 
(1947), S. 12 (1) & (2) — Expression “full 
amount payable by the foreign buyer in 
respect of the goods” in S. 12 (2) b) — 
Meaning of — Merely showing inflated 
price in invoice by exporter does not con- 
stitute contravention of S. 12 (2) (b). 


The expression “the full amount pay- 
able by the foreign buyer in respect of 
the goods” occurring in clause (b) would 
mean merely the total amount which is 
due from the foreign buyer in respec’ of 
the goods actually exported; and what 
would be due from a foreign buyer has 
to be merely the price which he has 
agreed to pay and not any fanciful, un- 
real or inflated price which the exporter 
may choose to falsely incorporate in the 
invoice with any ulterior motives. The 
foreign buyer cannot, by any stretch of 
imagination, be held to be liable to pay 
any amount over and above the price 
which he has promised to pay for the 
goods received by him and any difference 
between that price and the price given 
in the invoice can therefore not have 
the attribute of having become ‘payaole’ 
by him. And if that be so and the price 
actually agreed upon has-been paid to 
the exporter, clause (b) does not ccme 
into operation in the case of the latter. 

(Para 3) 


Sub-sec, (1) of S. 12 no doubt makes 
it imperative for the exporter to specify 
in his declaration the full (and true) ex- 
port value of the goods but then a breach 
of this mandate is not covered by the 
contraventions embraced by sub-sec. (2). 
AIR 1970 Mys 3, Affirmed. (Para 4) 


Mr. M. K. Banerjee, Addl. Solicitor- 
General (M/s. R- B. Datar and Girish 
Chandra, Advocates with him), for Ap- 
peliants; Mrs. Shyamala Pappu, Sr. Ad- 
vocate (M/s. Vineet Kumar and A. K. 
Srivastava, Advocates with him), for Re- 
spondents. 


KOSHAL, J.:— By this judgment we 
shall dispose of Civil Appeals Nos. 2595 
and 2596 of 1969 in each one of which 
the Director, Enforcement Directorate, 
Ministry of Finance, Department of Re- 
venue, Government of India (hereinafter 
referred to as the ‘Director’) challenges 
an order of the Mysore High Court dated 
the 4th of June, 1969, allowing two peti- 
tions preferred by the respondents for 
the issuance of writs under Article 226 
of the Constitution of India. 


2 The facts giving rise to the two 
appeals may be briefly stated. The Gov- 
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ernment of India promulgated an Export 
Promotion Scheme under which export- 
ers of textile goods and handicrafts were 
issued licences for import of raw mate- 
rials on the basis of their export perform- 
ance. The scheme envisaged the issuance 
of import licences solely on the basis of 
the declared value of the exported goods. 
Since exporters were able to earn a 
handsome profit (ranging in some cases 
between 200 and 300 per cent of the face 
value) by sale of such import licences, 
the Scheme brought into existence a 
mushroom growth of textile exporters 
and parties acting benami on behalf of 
established exporters. Most of the ex- 
porters had abroad their own branches 
or representatives who acted as con- 
signees of the goods exported from India. 
The easy~profit motive led numerous ex- 
porters to prepare invoices showing the 
value of exported goods far above the 
market or contractual price thereof in 
order to obtain import licences for the 
inflated amounts, Getting scent of the 
practice the Enforcement Directorate 
carried out a surprise search of the pre~ 
mises of one of the leading textile ex- 
porters of Madras State in March, 1965, 
The documents seized as a result there- 
of and the statement of the exporter con- 
firmed the information earlier received 
by the Directorate. In consequence noti- 
ces were issued to almost all the textile 
and handicrafts exporters in the State of 
Madras calling upon them to explain the 
reasons for not realising the entire 
amount shown in the invoices submitted 
by them as the price of the goods ex- 
ported to various parties outside India. 
Two of such exporters were M/s. K. O. 
Krishnaswamy (the respondent in Civil 
Appeal No. 2595 of 1969) and M/s. Naga- 
raja Overseas Traders (respondent in 


Civil Appeal No. 2596 of 1969) and the 
proceedings held against them under 
Section 19 (2) of the Foreign Exchange 
Regulation Act, 1947, (hereinafter refer- 
red to as the ‘Act’) by the Director re- 
vealed that in between them they had 
exported 53 consignments of textile goods 
and handicrafts to Singapore and other 
places as per details given below: 


Value of exvort aa shown No. of 
in the GR 1 forms 


Name 





* M/s. K. O. Krishna- 21,97,046.62 
swami, 

2, M/s. Nagaraia Over- 
geas Traders. 


17,06,159.00 


ALR. 


The Director arrived at the finding: 


“From the above statement. it will be 

clear that, as regards the first two firms, 
the total sum shown as_ outstanding 
(which is non-existent) and hence non- 
repatriable, due to deliberate over-in- 
voicing, is Rs. 37,63,529.67”. 
He added that in their confessional state- 
ments dated the 7th of April, 1965 (made 
in reply to the show-cause notices serv- 
ed on them) and in their pleas at the 
hearing, the two firms had pleaded guilty 
to “the charges framed against them”. 
Finding both of them guilty under Sec- 
tion 12 (2) of the Act, the Director, by 
his order dated the 27th of May, 1965, 
imposed on each of them a penalty of 
Rs. 3 lakhs and it was that order which 
each of the two convicted firms challeng- 
ed as illegal in a petition under Art 226 
of the Constitution of India. 


The Division Bench of the High Court 
accepted the two petitions through the 
impugned order holding that on the facts 
as found by the Director, no offence un- 
der sub-section (2) of Section 12 of the 
Act was made out. The relevant portion 
of that section is reproduced below: 


“12 (1) The Central Government may, 
by notification in the Official Gazette, 
prohibit the taking or sending out by 
land, sea or air (hereinafter in this sec- 
tion referred to as export) of all goods 
or of any goods or class of goods speci- 
fied in the notification from India direct- 
ly or indirectly to any place so specified 
unless the exporter furnishes to the Gre: 
scribed authority a declaration in the 
prescribed form supported by such evi~ 
dence as may be prescribed or so speci- 
fied and true in all material particulars 
which, among others, shall include the 
amount representing— 


(i) the full export value of the goods; 
or 

(ii) if the full- export value of the 
goods is not ascertainable at the time of 
export the value which the exporter, 
having regard to the prevailing’ market 
conditions, expects to receive on the sale 
of the goods in the course of inter 
national trade, 


Amount Amount 
shipments repatriated outstanding 








31 1,01,16570 20 95,880.92 


22 38,510.25 16,87,848.75 
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and affirms in the said declaration that 
the full export value of the goods (wke- 
ther ascertainable at the time of export 
or not) has been, or will within the pre- 
scribed period be, paid in the prescribed 
manner, : 


(2) Where any export of goods kas 
been made to which a notification uncer 
sub-section (1) applies, no person en- 
titled to sell; or procure the sale of, the 
said goods shall, except with the permis- 
sion of the Reserve Bank, do or refrain 
from doing anything or take or refrzin 
from taking any action which has the 
effect of securing that— 


(a) the sale of the goods is delayed to 
an extent which is unreasonable having 
regard to the ordinary course of trade, 
or 


(b) payment for the goods is made 
otherwise than in the prescribed manner 
or does not represent the full amount 
payable by the foreign buyer in respect 
of the goods, subject to such deductions, 
if any, as may be allowed by the Re- 
serve Bank, or is delayed to such extent 
as aforesaid: 


Provided that no proceedings in re- 
spect of any contravention of this sud- 
section shall be instituted unless the 
prescribed period has expired and pay- 
ment for the goods representing the full 
amount as aforesaid has not been made 
in the prescribed manner.” 


The argument raised on behalf of the 
Director before the High Court was that 
the two firms, by “over-invoicing” the 
price of the goods exported had been 


guilty of taking action which had the’ 


effect of securing that payment for the 
exported goods did not represent the ftll 
amount payable by the foreign buyer in 
respect thereof and that therefore they 
had contravened cl. (b) of sub- 
s (2) of S 12 of the Act. 
The argument was repelled by 
the High Court after a full discussion af 
the findings arrived at by the Directer 
in his order dated the 27thof May, 196, 
and all the ingredients of sub-sec. (2) of 
S. 12. It was of the opinion that the sa.d 
cl. (b) would be contravened only when 
the foreign buyer was under an obliga- 
tion to pay a certain sum of money ard 
there was non-payment of that sum or a 


part thereof in consequence of somethirg ` 


done by the exporter and that if the cor~ 
tractual yalue of the goods had been ree- 
lized by the exporter he could not te 
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held guilty of any such contravention 
merely by reason of the fact that he had 
shown an inflated price in the invoice 
and thus received undeserved benefit in 
the form of an import licence for the in- 
voiced amount. The High Court, there- 
fore, while accepting both the petitions, 
quashed the order of the Director dated 
the 27th of May, 1965. 


3. The argument advanced on behalf 
of the Director before the High Court has 
been reiterated before us, and we are 
clearly of the opinion, after hearing 
learned counsel for both the parties, that 
the. interpretation placed upon sub-s. (2) 
of S. 12 by the High Court is unexcep- 
tionable. The expression “the full amount 
payable by the foreign buyer in respect 
of the goods” occurring in cl. (b) would 
mean merely the total amount which is 


due from the foreign buyer in respect of 


the goods actually exported: and what 
would be due from a foreign buyer has 
to be merely the price which he has 
agreed to pay and not any fanciful, un- 
real or inflated price which the exporter 
may choose to falsely incorporate in thej - 
invoice with any ulterior motives. The 
foreign buyer cannot, by any stretch of 
imagination, be held to be liable to pay 
any amount over and above the price 
which he has promised to pay for the 
goods received by him and any difference 
between that price and the price given in 
the invoice can therefore not have the 


_ attribute of having become ‘payable’ by 


him. And if that be so and the price ac- 
tually agreed upon has been paid to the 
exporter, cl. (b) does not come into ope- 
ration in the case of the latter. 


4. Sub-s. (1) of S. 12 no doubt makes, 
it imperative for the exporter to specify! 
in his declaration the full (and true) ex- 
port value of the goods but then a breach. 
of this mandate is not covered by the! 
contraventions embraced by sub~s. (2) It: 
may be that the false declarations made 
by the respondent-firms in the invoices 
submitted by them in respect of the goods 
exported make them liable under some 
provision (other than S. 12 (2) of the Act) 
of the penal law of the country, but that 
is an aspect of.the case with which we 
are not here concerned. 


ð. In the result the appeals fail and 
are dismissed but with no order as to 
costs, 

Appeals dismissed, 
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AIR 1979 SUPREME COURT 1972 
(From: Bombay)* 
Y. V. CHANDRACHUD, C. J, V. R 
KRISHNA IYER, N. L. UNTWALIA, 
P. N. SHINGHAL AND A. D. l 
KOSHAL, JJ. 


Civil Appeals Nos. 2470 of 1968; 39-40 
of 1969 and 1925-1926 of 1972, D/- 22-10- 
1979. 


Shetkari Sahakari Sakhar Karkhana 
Ltd., Appellant v. The Collector of Sangli 
and others. Respondents. 


Ashok Sahakari Sakhar Karkhana Ltd. 
and another, Appellants v. Collector of 
Ahmednagar and another etc., Respon- 
dents. 


(A) Sugarcane Cess (Validation) Act 
(1961), S. 3 — Bombay Sugarcane Cess 
Act (82 of 1948), Ss. 7, 8 — Assessment 
and recovery of cess after the commence- 
ment of the Central Act — Permissible 
in view of Cl. (c) of S. 3 (1) of the Cen- 
tral Act. 


Clause (c) of S. 3 (1) of the Sugarcane 
Cess (Validation) Act specifically autho- 
rises both assessment and recovery of 
the Cess after the commencement of the 
Central Act. S. 3 of the Central Act did 
not merely validate what the State au- 
thorities had already done under the 
Bombay Act but actually re-enacted the 
provisions of the Bombay Act by virtue 
of the authority vested in Parliament 
under Entry 97 in List I of the Seventh 
Schedule to the Constitution so that the 
Bombay Act became fully alive and op- 
erative as an enactment of Parliament 
as soon as the Central Act was promul- 
gated and the authorities named in the 
Act were invested with full power toa 
assess and recover the cess not under the 
Bombay Act but under the Central Act 
into which the provisions of the Bombay 
Act and the rules framed as well as the 
notifications issued thereunder became 
incorporated. AIR 1966 SC 416 and AIR 
1979 SC 537, Foll; S.C.A. No. 6 of 1968, 
D/- 17-1-1968 (Bom), Affirmed. 

(Para 5} 


(B) Constitution of India, Art. 246, 
Sch. 7, List I, Entry 97 — Sugarcane Cess 
(Validation) Act (1961), S. 3 — Section, 
though operating retrospectively, is valid, 
WEE EE e <P COREE REO INE ie lise AED 


*S.C.A. Nos. 6, 4 and 5 of 1968, D/- 17-1- 
1968 (Bom), S.C-A. Nos. 3077 of 1967 
and-570 of 1968 reported in (1973) 75 
Bom LR 211. 


KW/KW/F586/79/SSG 


ALR. 


It cannot be contended: that the. as~ 
sessment having been made under statu- 
tory provisions which were invalid þe- 
cause of lack of legislative competence 
on the part of the Bombay Legislature, 
Parliament could not pass a law retro- 
spectively validating those assessments 
by converting their character from as- 
sessments under the State Statutes to 
those made under its own Statute op- 
erating retrospectively. Entry 97 in List 
I of the 7th Schedule to the Constitution 
provides full legislative competence to 
Parliament in relation to the Central Act 
inasmuch as it vests all residuary powers 
of legislation in Parliament. AIR 1979 
SC 537, Foll. (Paras 6, 7) 


(C) Bombay Sugarcane Cess Act (82 of 
1948), Ss. 2 (4) Proviso, 7 (2) — Recovery 
of Cess from owners of factories — Per- 
missible. (Para 8) 
Cases Referred: Chronological Paras 
(1979) 2 SCR 605: AIR 1979 SC 537 5 
(1966) 1 SCR 523: AIR 1966 SC 416 5,6 
(1961) 3 SCR 242: AIR 1961 SC 652 4,5 

Mr. A. K. Sen and Mr. Shanti Bhushan 
Sr. Advocates (M/s. B. Datta, K. K. Man- 
chanda and A. K. Srivastava, Advocates 
with them) (in C.A. Nos. 2470 of 1968 and 
39, 40 of 1969) and Mr. D. V. Patel, Sr. 
Advocate (M/s. P. H. Parekh, C B. Singh, 
Miss Vineeta Caprihan and Mr. B. L. 
Verma, Advocates with him) (in C. A. 
Nos. 1925-1926 of 1972), for Appellants; 
Mr. J. L. Nain, Sr. Advocate (M/s. S P. 
Nayar and M. N. Shroff, Advocates with 
him), for Respondents. 


A. D. KOSHAL, J.:— By this judgment 
we shall dispose of five civil appeals in 


each one of which the appellant who is 


a registered co-operative society, chal- 
lenges a judgment of the High Court of 
Bombay dismissing its petition for the 
issuance of an appropriate writ striking 
down the levy and demand of the cess 
imposed on it under the Bombay Sugar- 
cane Cess Act, 1948 (hereinafter refer- 
red to as the ‘Bombay Act’) supplement- 
ed by the Sugarcane Cess (Validation) 
Act, 1961 (for short, the ‘Central Act’). 

2.- The following table indicates the 
name of the appellant and the amount 
of cess impugned in each of the appeals 
as also other relevant particulars: 

(For Table see next page) 

3. It may be of advantage to repro- 
duce here the relevant provisions of the 
Bombay Act. Clauses (1), (2), (3) and (4) 
of Section 2 thereof read thus: 

“2, In this Act, unless there is any- 
thing repugnant in the subject or con- 
text,— 








1979 S. S, Sakhar Karkhana v ‘Collector; Sangli (Koshal-J.)- [Prs.. 3-4} S.C. 1973. 
Name of ~ Amount of Period - to which Date of the Authority 
No. of appeal . atlank Cess the amount order of passing 
DEER (Rs.) relates assessment ` the Order 
Civil Appeal The Shetkeri Sahakari 1.7.1959 Sugarcane , 
No. 39 of Sakhar Karkhana Lid., to Coss Officer 
1969. Sangli. 3,'70,072.60 30.6.1960 91.12.1960 Sangli. 
Oivil Appeal 1-7-1960 
No. 40 of —do—— 8,01,131.24 to 24.5.1966 —do— 
1969. 30.6.1961 
Civil Appeal 1.7.1961 
No. 2470 —do— 3,24,610.35 ' to ‘24.5.1966 —de— 
of 1968. l 31.12.1961 
Civil Appeal Ashok Sahakari Bakhar 1.7.1961 Sugarcane 
No. 1925 Karkhana Ltd., Ashok. 3,'73,640.56 . to 12.4.1962 Coss Officer, 
of 1972. Nagar. 31.12.1961 Ahmednagar. 
Civil Appeal Girna Sahakari Sakher (1) 5,77,329.65 1-7-1960 Sugarcane 
No. 1926 Karkhana Ltd, Da- to Ceas Officer, 
of 1972.  bhadi. 30.6.1961 18.7-1962 Nasik. 
(ii) 1,91,409.53 1-7-1961 
to 
31-12-1961 18-7-1962 —đo— _ 


(1) ‘factory’ means any premises jin- 
cluding the precincts thereof, wherein 
twenty or more workers are working or 
were working on any day of the preced- 
ing twelve months and in any part of 
which any manufacturing process con- 
nected with the production of sugar by 
means of vacuum pans is being carried 
on, or is ordinarily carried on, with the 
aid of power; 


(2) ‘local area’ means any area com- 
prised in such factories as may be speci- 
fied in the notification under Section 3; 

(3) ‘notified factory’ means a factory 
specified in the notification under Sec- 
tion 3; 

(4) ‘occupier’ means the person who 
has ultimate control over the affairs of a 
notified factory; Provided that where the 
affairs of such factory are entrusted to 
a managing agent, such agent shall be 
deemed to be the occupier;” 


Section 3 empowers the State Govern- 
ment to specify, by notification in the 
official gazette, any factory the area com- 
prised in which shall be a local area for 
the purposes of the Act. Section 4 minus 
the proviso states: 


DA A cess at such rate not exceeding 
ten rupees per ton as may be specified 
by the State Government in a notifica- 
tion. in the Official Gazette shall be levi- 
ed on the entry of sugarcane into a local 
area for consumption or use therein.” 

Section 5 provides for licences to be 
taken out by consumers or users of 
sugarcane in notified factories while Sec- 
tion 6 lays down that every occupier 











shall furnish to the prescribed authority 
before the seventh day of each month a 
return in the prescribed form stating 
the total quantity in tons of sugarcane 
which entered the local area comprised 
in his factory for consumption of or use 
therein during the preceding month. 
Sections 7 and 8 provide for the assess- 
ment, recovey and collection of the 
Sugarcane cess. The rest of the Act con- 
sists of miscellaneous provisions which 
need not be referred to here. 


4. Now we may detail the circum~ 
stances in which the Central Act was 
made part of the statute book. In 1956 
the U. P. legislature passed the U. P. 
Sugarcane Cess Act (hereinafter refer- 
red to as the ‘U. P Act’) the provisions 
of which were similar to that of the 
Bombay Act. Section 3 of the U. P. Act 
authorised the State Government to im- 
pose, by notification in the official gazet- 
te, a cess not exceeding four annas per 
maund on the entry of sugarcane into 
the premises of a factory for use, con- 
sumption or sale therein. The constitu- 
tional validity of that section was chal- 
lenged in Diamond Sugar Mills Ltd. v. 
The State of Uttar Pradesh, (1961) 3 SCR 
242, Reliance on behalf of the State was 
placed on Entry 52 in List II forming 
part of the Seventh Schedule to the Cons 
stitution of India in support of the argu- 
ment that the cess was validly levied, 
That Entry reads thus: 

“52. Taxes on the entry of goods into 


a local area for consumption, use or sale 
therein,” 
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The counsel for the appellant in (hat 
case however contended that the pre- 
mises of a factory were not a local area 
within the meaning of the Entry and 
that the Act was therefore beyond the 
competence of the State legislature. Out 
of the five Judges of this Court who de- 
cided the case, four (Jafer Imam, J. L. 
Kapur, K. C. Das Gupta and Raghubar 
Dayal, JJ.) accepted the contention and 
struck down the Act as a whole, being 
of the opinion that the proper meaning 
to be attached to the words ‘local area’ 
in Entry 52 was an area administered by 
a local body like a municipality, a dis- 
trict board, a local board, a union board, 
a Panchayat or the like and that the pre- 
mises of a factory were therefore not a 
‘local area’ within the meaning of the 
Entry. 


By the time the Diamond Sugar Mills’ 
case was decided, enactments similar in 
content and effect to the Bombay Act 
had been passed by legislatures of vari- 
ous States and Parliament considered it 
advisable to make the cess imposed by 
these enactments a constitutionally valid 
cess and that was the reason for the 
passage of the Central Act. 


Clause (a) of Section 2 of the Central 
Act defined ‘cess’ thus: 


"teess means the cess payable under 

any State Act and includes any sum re- 
coverable under any such Act by way 
of interest or penalty;” 
Clause (b) of the section defined ‘State 
Act’ as any of the Acts mentioned in the 
latter portion of the clause as in force 
in any State from time to time. The Acts 
mentioned included the Bombay Act. 


Sub-section (1) of Section 3 of the 
Central Act may be set out in extenso 
as it is mainly that provision which has 
been attacked before us on behalf of the 
appellants: 


“3. (1) Notwithstanding any judgment, 
decree or order of any court, all cesses 
imposed, assessed or collected or pur- 
porting to have been imposed, assessed 
or collected under any State Act before 
the commencement of this Act shall be 
deemed to have been validly imposed, 
assessed or collected in accordance with 
law, as if the provisions of the State Acts 
and of all notifications, orders and rules 
issued or made thereunder, in so far as 
such provisions relate to the imposition, 
assessment and collection of such cess 
had been included in and formed part 
of this section and this section had been 
in force at all material times when such 
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cess was imposed, assessed or collected; 
and accordingly, — 


(a) no suit or other proceeding shall 
be maintained or continued in any court 
for the refund of any cess paid under 
any State Act; 

(b) no court shall enforce a decree or 
order directing the refund of any cess 
paid under any State Act; and 

(c) any cess imposed or assessed under 
any State Act before the commencement 
of this Act but not collected before such 
commencement may be recovered (after 
assessment of the cess, where necessary) 
in the manner provided under that Act.” 


a. We may now take up for conside- ` 
ration the contentions raised at the hear- 
ing before us. Mr. A. K. Sen represent- 
ing the appellant in Civil Appeal No. 2470 
of 1968 argued in the first instance that 
the Central Act merely authorised the 
collection of amounts which had already 
been imposed, assessed or collected and 
that no assessment, recovery or collec- 
tion could be made under Section 3 of 
the Central Act read with the relevant 
provisions of the Bombay Act after the 
enforcement of the Central Act. The con~ 
tention is without force and in this 
connection we need dono more than 
refer to the language of clause (c) above 
extracted which specifically authorizes 
both assessment and recovery of the cess 
after the commencement of the Central 
Act, and to two earlier decisions of this 
Court in which an identical argument 
was made and repelled. The first of those 
decisions is reported as Jaora Sugar 
Mills (Di Ltd. v. State of Madhya Pra- 
desh, (1966) 1 SCR 523. The following 
observations made therein by Gajendra- 
gadkar, C. J., who delivered the judg- 
ment of the Court, are pertinent: 


“Section 3 does not purport to validate 
the invalid State statutes. What Parlia- 
ment has done by enacting the said sec- 
tion is not to validate the invalid State 
statutes, but to make a law concerning 
the cess covered by the said statutes and 
to provide that the said law shall come 
into operation retrospectively, There is 
a radical difference between the two 
positions. Where the legislature wants 
to validate an earlier Act which has been 
declared to be invalid for one reason or 
another, it proceeds to remove the in- 
firmity from the said Act and validates 
its provisions which are free from any 
infirmity. That is not what Parliament 
has done in enacting the present Act. 
Parliament knew that the relevant State 
Acts were invalid, because the State 
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Legislatures did not possess legislative 
competence to enact them. Parliament 
also knew that it was fully competent 
to make an Act in respect of the subjecit- 
matter covered by the said invalid State 
statutes. Parliament, however, decided 
that rather than make elaborate and long 
provisions in respect of the recovery of 
cess, it would be more convenient to 
make a compendious provision such as 
is contained in S. 3. The plain meaning 
of S. 3 is that the material and relevant 
provisions of the State Acts as well as 
the provisions of notifications, orders 
and rules issued or made thereunder are 
included in S. 3 and shall be deemed to 
have been included at all material times 
in it. In other words, what S. 3 provides 
is that by its order and force, the respec- 
tive cesses will be deemed to have been 
recovered, because the provisions in r= 
lation to the recovery of the said césses 
have been incorporated in the Act itself. 
The command under which the cesses 
would be deemed to have been recovered 
would, therefore, be the command of 
Parliament, because all the relevant sec- 
tions. notifications, orders, and rules 
have been adopted by the Parliamentary 
statute itself. We are, therefore satisfied 
that the sole basis on which Mr. Pathak’s 
argument rests is invalid, because the 
said basis is inconsistent with the plain 
and clear meaning of S. 3. As we. have 
already indicated, Mr. Pathak does not 
dispute ——- and rightly — that it is: com- 
petent to Parliament to make a law in 
respect of the cesses in question, to ap- 
ply the provision of such a law to the 
different States, and. to make them re- 
trospective in operation...... 


The SES case on the poit is re- 
ported as Bhopal Sugar Industries Ltd 
v. State of Madhya Pradesh, (1979) 2 
SCR 605 in which Shinghal and Desai, 
JJ., followed the Jaora Sugar Mills’ case 
and Shinghal, J., who delivered the 


judgment of the Court spoke thus in 


connection therewith: 


“The decision in Diamond Sugar Mills 
case came up for consideration in this 
Court in Jaora Sugar. Mills (P.) Ltd. v. 
State of Madhya Pradesh with a speci- 
fic reference to the provisions of the 


State Act, and it was once again held, . 


following that decision, that the imposi- 
tion of the cess was outside the legisla- 
tive competence of the State. While ex- 
amining that aspect of the controversy, 
this Court made it clear that what Par- 


liament had done by enacting Section 3- 
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of the Validation Act. was not to validate 
the invalid State statutes, but to make 
a law concerning the cess covered by 
the said statutes and to provide that the 
said law shall come into operation re- 
trospectively. This Court clarified that by 
virtue of Section 3 of the Validation 
Act, the command under which the cess 
would be deemed to have been recover- 
ed would be the command of the Parlia- 
ment, because the relevant sections, ncti- 
fications, orders and rules had been 
adopted by the SE statute it- 
self.” 


With respect, we also fully agree with 
the view expressed in Jaora Sugar Mills’ 
case. It is thus plain. that Section 3 of | 
the Central Act did not merely. validate 
what the State authorities had already 
done under the Bombay Act but actu- 
ally re-enacted the provisions of the 
Bombay Act by virtue of the authori ty 
vested in Parliament under Entry 97 in. 
List I of the Seventh Schedule to the 
Constitution of India so that the Bombay 
Act became fully alive and operative as, 
an enactment of Parliament as soon as 


the Central Act was promulgated and 
the authorities named in the Act were 
invested with full power to assess and 
recover the cess not under the Bombay 
Act but under the Central Act into which 
the provisions of the Bombay Act and 
the rules framed as well as the notifica- 
tions issued thereunder became incor- 
porated. 


6. The only other contention put for- 
ward by Mr. Sen (which was reiterated 
by Mr. Shanti Bhushan on behalf of the 
appellant in Civil Appeal No. 39 of 1959) 
was that the assessments having been 
made under statutory provisions which 
were invalid because of lack of legisla- 
tive competence on the part of the Bom- 
bay Legislature, Parliament could not 
pass a law retrospectively validating 
those assessments by converting their 
character from assessments under the 
State statutes to those made under its 
own statute operating retrospectively. 
This contention also was repelled’ by this 
Court in Jaora Sugar Mills’ case with 
the following observations: ? 


“So, the crucial question is: if collec- 
tions are made under statutory provisions 
which are invalid because they deal with 
a topic outside the legislative compet- 
ence of the State legislatures, can Par- 
liament, in exercise of its. undoub‘ed 
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legislative competence, pass a law. re- 
trospectively validating the said collec- 
tions by converting their character from 
Collections made under the State statu- 
tes to that of collections made under its 
own statute operating retrospectively? 
In our opinion, the answer to this ques- 
tion has to be in the affirmative, because 
to hold otherwise would be to cut down 
the width and amplitude of the legisla- 
tive competence conferred on Parliament 
by Art. 248 read with Entry 97 in List I 
of the Seventh Schedule. Whether or 
not retrospective operation of such a law 
is reasonable, may fall to be considered 
in certain cases; but that consideration 
has not been raised before us and in the 
circumstances of this case, it cannot 
validly be raised either. We must, there- 
fore, hold that the High Court was right 
in rejecting the appellant’s case that the 
Act was invalid, and hence no demands 
could be made under its provisions either 
for a cess or for commission.” 
With the greatest respect, we 
reason at all to differ. 


find no 


7. Article 265 of the Constitution of 
India was pressed into service by Mr, 
Shanti Bhushan in support of the propo- 
sition that no tax could be levied or col- 
lected except by authority of law. The 
proposition is unexceptionable but we 
fail to see in what manner Parliament 
lacked the authority of law while enact- 
ing the Central Act and incorporating 
into it the provisions of the Bombay Act- 
As pointed out above, Entry 97 in List I 
of the Seventh Schedule to the Consti- 
tution of India provides full legislative 
competence to Parliament in relation to 
the Central Act inasmuch as it vests all 
residuary powers of legislation in Parlia- 
ment. ‘The contention based on alleged 
lack of authority of law in Parliament is 
therefore repelled. 


8. The submissions made by Mr. Patel 
appearing for the appellants in Civil 
Appeals Nos. 1925 and 1926 of 1972 alone 
now remain to be considered. He put 
forward two points. The first one was 
that Section 4 of the Bombay Act was 
discriminatory, that the power conferred 
by it was unguided and uncanalised and 
that therefore it was hit by Article 14 
of the Constitution of India. When asked 
as to whether the point had been 
raised before the High Court, Mr. Patel’s 
answer was in the negative and it trans- 
pired that no foundation for the point 


‘had been laid even in the pleadings sub- 
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mitted to the High Court. It was there- 
fore not allowed to be raised by us at 
this late stage, 


Mr, Patel's second point was that in 
view of the proviso to clause (4) of Sec- 
tion 2 of the Bombay Act, the managing 
agents of the factories in question would 
alone be liable and that the assessed cess 
could not be recovered from his clients 
who were owners of the concerned fac- 
tories. The point is wholly without sub- 
Stance and that for two reasons. For one 
thing, no managing agent is involved in 
the two appeals in which Mr. Patel has 
put in appearance. Secondly, clause (4) of 
Section 2 merely defines the term ‘occu- 
pier’ and has nothing to say about the 
person on whom the cess is to be impos- 
ed or from whom it -is to be recovered. 
There are no doubt other provisions in 
the Bombay Act (Section 6, sub-section 
(1) of Section 7 and Section 8) which 
indicate that the authorities assessing or 
recovering the tax are primarily to deal 
with the occupier but those provisions 
have obviously been enacted as a matter 
of convenience both for the said autho- 
rities and the assessees so that an absent 
owner may not be unduly harassed nor 
proceedings delayed by reason of his ab- 
sence and not for limiting to the occupier 
alone the liability to pay the cess. In 
fact sub-section (2) of Section 7 which 
is in the following terms would indicate 
that the liability of the owner of the 
concerned factory is not excluded; 

ve d (1) 


(2) If the occupier fails to furnish in 
due time the return referred to in Sec- 
tion 6 or furnishes a return which in the 
opinion of the prescribed authority is 
incorrect or defective, the prescribed 
authority shall assess the amount pay- 
able by him in such manner as may be 
prescribed and the provisions of sub-~sec- 
tion (1) shall apply as if such assessment 
has been made on the basis of a return 
furnished by the OWNE "ee e | 
Both the submissions made by Mr. Patel| 
are therefore repelled. 

9. In the result all the five appeals 
fail and are dismissed with costs, one set. 
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Appeals dismissed. 
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S. MURTAZA FAZAL ALI AND 
A. P. SEN, JJ. 


Criminal Appeal No. 243 of 1¢79, 
D/- 23-10-1979. 

State (Delhi Admn.), Appellant v. I. K. 
Nangia and another, Respondents. 


(A) Prevention of Food Adulieragon 
Act (1954), S. 7 — Expression “by any 
person on his behalf” — Construction — 
It includes agents and servants. (Pare 9) 


(B) Prevention of Food Adulteration 
Act (1954) S. 17 (2), Explanation — Inter- 
pretation — Word “may” means “must” 
in the context, (Interpretation of Sta- 
tutes.) 


The Explanation to S. 17 (2), although 
in terms permissive, imposes a duty upon 
such a company to nominate a person in 
relation to different establishments or 
branches or units. There can be no doubt 
that this implies the performance of a 
public duty, as otherwise, the scheme 


underlying the section would be unwozk-— 


able. The Explanation lays down be 
mode in which the requirements of $2c- 
tion 17 (2) should be complied with. Nor- 
mally, the word mai implies what is op- 
tional, but for the reasons stated, it 
should in the context in which it appeers, 
mean ‘must’. There is an element of con- 
pulsion. It is a power coupled with a 
duty. (1874-80) 5 AC 214 Rel. on. l 

l (Para 15) 


(C) Prevention of Food Adulterat.on 
Act (1954), Ss. 17, 16 and 7 — Nomination 
under 17 (2) — Prosecution of persens 
not nominated — Maintainability, 


In case of a ‘company prosecution’, the 
company along with its agent, that is, fhe 
person nominated under S. 17 (2) as well 
as the sales manager can both be prose- 
cuted under S 7 (i) read wth 
S. 16 (1) (a). Notwithstanding the nori- 
nation of a person responsible uncer 
S. 17 (2), there can also be prosecution 
of any director, manager, secretary or 
other officer of the company uncer 
S. 17 (4). But in such a case it is neces- 
sary for the prosecution to prove that the 
offence has been committed ‘with fhe 
consent or connivance of, or is attribut- 
able to, any neglect on the part of such 
person’. (Para _6) 


*(Criminal Revn. No. 271 of 1978, D/-23- 
9-1978 (Delhi). 
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State v. L K. Nengia (Sen Ji. 


[Prs. 1-2] S.C. 1977 


Cases Referred: Chronological Paras 


(1978) 1 SCR 257 : AIR 1977 SC 2014 6 
(1874-80) 5 AC 214: 42 LT 546 Julius v. 
Lord Bishop of Oxford 15 


Mr. U. R. Lalit, Sr. Advocate (M/s. R. 
Bana, M. N. Shroff and Miss A. Subha- 
shini Advocates with him), for Appellant; 
Mr. K. L. Arora, Sr. Advocate (M/s. R. 
S. Sodhi and H. C. Gulati, Advocates 
with him), (for No. 1) and Mr. V. B. 
Ganatra, Mr. I. N. Shroff and Mr. H. S. 


Parihar, Advocates (for No. 3), for Re- 
spondents, 
SEN, J.:— In this appeal, by special 


leave, from the judgment of the Delhi 
High Court, two questions arise which are 
one of very general importance. The first 
is, in a case where the manufacturer of 
an article of food is a company, which- 
has nominated a person under sub-s. (2) 
of S. 17 of the Prevention of Food Adul- 
teration Act, 1954, as the person respon- 
sible, whether the sales manager at one 
of its branches can be prosecuted for an 
offence punishable under S. 16 (1) (a) 
read with S. 7 (i) of the Act, when the 
article of food sold at the branch is found 
to be adulterated within the meaning of 
S. 2 (ia) of the Act. The second is, whe- 
ther after the introduction of the new 
S. 17 by Act 34 of 1976, when an offence 
is committed by a campany, which hag 
nominated a person responsible under 
S. 17 (2), it is not permissible to prose- 
cute any other officer of the company not 
being nominated under sub-s. (2), unless 
there is allegation that the offence had 
been committed ‘with the consent or con- 
nivance of, or was attributed to, any, 
neglect on the part of’ such officer. 


2. Upon the first question the facts lie 
within the smallest possible compass. On 
June 23, 1977 the Delhi Administration 
filed a complaint under S. 7 (i) read with 
S. 16 (1) (a) and S. 17 against (1) M/s. 
Ahmed Oomer Bhoy, Ahmed Mills, Bom- 
bay, manufacturers of the well-known 
‘Postman’ brand of refined groundnut oil, 
(2) their distributors M/s. Gainda Mull 
Hem Raj, New Delhi, a partnership firm, 
and its Managing Partner Mehar Chand 
Jain, (3) M/s. Amar Provision & General 
Store, Netaji Nagar Market, New Delhi 
and its owner Amrik Lal, the retailer, 
(4) Y. A. Khan, Manager Quality Control, 
Ahmed Mills appointed by the manufac- 
turers as the person responsible under 
S. 17 (2) of the Act, and (5) the two Sales 
Managers, Delhi Branch of M/s. Ahmed 
Oomer Bhoy, manufacturers, I. K. Nan 
gia and Y.-P. Bhasin. i 


3. It was alleged that on August 31, 
1976, S. D. Sharma, Food Inspector, New 
Delhi Municipal Committee lifted a sam-=- 
ple of ‘Postman’ brand refined groundnut 
oil from M/s. Amar Provision & General 
Store, which was sold/supplied to it by 
M/s. Gainda Mull Hem Raj on August 24, 
1976, and the same by the Public Analyst 
by his report dated September 9, 1976, 
was found to be adulterated due to the 
presence of ‘castor oil’ (mot an edible 
oil), It was further alleged that this 
adulterated article of food was sup- 
plied/sold to M/s. Gainda Mull Hem Raj 
by M/s. Ahmed Oomer Bhoy on Aug. 20, 
1976 through its Sales Managers at Delhi, 
I. K. Nangia and Y. P. Bhasin. 


4. The Metropolitan Magistrate, Delhi 
by his order dated April 1, 1978 found 
that there was a prima facie case against 
M/s, Ahmed Oomer Bhoy, the manufac- 
turers of the ‘Postman’ brand refined 
groundnut oil, their distributors at Delhi 
M/s, Gainda Mull Hem Raj 
‘Amer Provision Store, the retailer, as 
well as against Y. A. Khan, the Quality 
Control Manager, Ahmed Mills, but dec- 
lined to issue any process against the 
respondents I. K. Nangia and Y. P. Bha- 
sin, the two Sales Managers of M/s. 
Ahmed Oomer Bhoy at Delhi observing 
that though they had effected the sale of 
the adulterated article of food ‘they were 
not concerned with the manufacture of 
the article in question but had only ef 
fected the sale thereof’. He accordingly, 
dismissed the complaint against them 
holding that their prosecution was mis- 
conceived, ' 

5. The Delhi Administration moveđ 
the High Court in revision þut it declin- 
ed to interfere, 

6 There can be no doubt that the 
order made by the learned Metropolitan 
Magistrate refusing to issue any process 
against the respondents is wholly un- 
warranted. It cannot þe said that there 
is no material for presuming that these 
tespondents had not committed an offence 
and, therefore, it was not open to the 
learned Metropolitan Magistrate to come 
to the conclusion that there was no basis 
for proceeding against them. The test as 
laid down by this Court in the State of 
Bihar v. Ramesh Singh (1978) 1 SCR 257, 
is that at the initial stage, if there is a 
strong suspicion which leads the Court to 
think that there is a ground for presum~< 
ing that the accused has committed an 
offence, then it is not open to the Court 
to say that there was no sufficient ground 
for proceeding against the accused. 
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7 In the instant case, the allegations 
in the complaint constitute a prima facie 
case against the respondents of having 
committed an offence under S. 7 (i) read 
with S. 16 (1) (a) of the Act. In the com- 
plaint, the material allegations are as 
follows : 


“6. That the adulterated article of 
food was supplied/sold to M/s. Gainda 
Mull Hem Raj on 20-8-76 by M/s. Ahmed 
Oomer Bhoy through its sales managers 
at Delhi I. K. Nangia and Y. P. Bhasin. 


7. That accused Y. A. Khan is the 
Quality Control Manager of accused 
No. 5 and accused I. K. Nangia and Y. P. 
Bhasin are the Sales Managers (Local 
Branch) of accused No. 5 and were in- 
charge of and responsible to it for the 
conduct of its business at the time of 
commission of offences by accused No. 5.” 


The words “were incharge of” and “re- 
sponsible to it for the conduct of its busi- 
ness” are wide enough to include all the 
business activities of M/s. Ahmed Oomer 
Bhoy at Delhi. It is a common ground 
that they have a Delhi Office at 2-A/3, 
Asaf Ali Road, New Delhi. and that the 
two respondents I. K. Nangia and Y, P. 
Bhasin are the Sales Managers, 

& The complaint makes a specific al- 
legation that the respondents were in- 
charge of and were responsible to their 
employers for the conduct of their busi- 
ness at Delhi. S. D Sharma, Food Inspec- 


tor, PW 1 has stated during 
the enquiry mder S. 202 of the 
Code . of Criminal Procedure that 
the adulterated article of food in 


question was sold by them to the distri- 
butors M/s, Gainda Mull Hem Raj vide 
bill No. 62 dated August 20, 1976. Fur- 
ther, he goes on to say, that they were 
incharge of and responsible to M/s. 
Ahmed Oomer Bhoy for the conduct of 
their business in Delhi at that time. 


D Now, the person actually effecting 
the sale of an adulterated article of food 
is directly liable under S. 7 (i) of the Act, 
which reads: 


“7 No person shall himself or by any 
person on his behalf manufacture for 
sale, or store, sell or distribute— 


(i) any adulterated food;” 
The manufacturers, M/s. Ahmed Oomer 
Bhoy, Bombay became liable because 
they were directly selling the adulterated 
article through their branch office at 
Delhi. The respondents, I. K. Nangia and 
Y. P. Bhasin also became liable because 
of the words “by any person on his be- 
half” which include their agents and ser- 


we 
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vants, That appears to be the true con- 
struction of the section. In view of this, 
the learned Metropolitan Magistrate 
could not have dismissed the complaint 
against the respondents. 


10. It appears that M/s. Ahmed Oomer 
Bhoy, Bombay had appointed the accus- 
ed Y. A. Khan, Manager Quality Control, 
Ahmed Mills fo be the person responsible 
for the company under S. 17 (2) on 
‘July 31, 1976. It is argued on the strength 
of S. 17 (1) (a) G) that the respondents 
could not, therefore, be prosecuted for 
the offence committed by M/s. Ahmed 
Oomer Bhoy. This contention, in our 
opinion, needs only to be stated to be 
rejected. Not only does it involve attri- 
buting to the Legislature something 
which was never intended, but it conflicts 
with the ordinary canons of construc- 
tions. 


11. The question turns upon a proper 
construction of the new S. 17, introduced 
by Act 34 of 1976, which insofar as mate- 
rial, reads: 

“17 (1) Where an offence under this 
Act has been committed’ by a company— 

(a) (i) the person, if any, who has 
been nominated under sub-s. (2) to be in 
charge of, and responsible to, the com- 
pany for the conduct of the business of 
the company (hereafter in this section re- 
ferred to as the person responsible), or 


(ii) where no person has been so no- 
minated, every person who at the time 
the offence was committed was in charge 
of and was responsible to, the company 
for the conduct of the business of the 
company; and 


(b) the company, 
shall be deemed to be guilty of the of- 
fence and shall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contained in this 
sub-section shall render any such person 
liable to any punishment provided in this 
Act if he proves that the offence was 
committed without his knowledge and 
that he exercised all due diligence to 
prevent the commission of such offence. 


(2) Any company may, by order in 
writing authorise any of its directors or 
managers (such manager being employed 
mainly in a managerial or supervisory 
capacity) to exercise all such powers and 
take all such steps as may be necessary 
or expedient to prevent the commission 
by the company of any offence under 
this Act and may give notice to the Local 
(Health) Authority, in such form and in 
such manner as may be prescribed, that 
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it has nominated such director or mana- 
ger as the person responsible, along with 
the written consent of such director or 
manager for being so nominated. 


Explanation :— Where a company has 
different establishments, or branches or 
different units in any establishment or 
branch, different persons may be ncmi- 
nated under this sub-section in relation 
to different establishments or branches 
or units and the person nominated in 
relation to any establishment, branck or 
unit shall be deemed to be the person 
responsible in respect of such establish- 
ment, branch or unit. 

(3) x X` x x x 

(4) Notwithstanding anything contain- 
ed in the foregoing sub-sections, where 
an offence under this Act has been com- 
mitted by a company and it is preved ` 
that the offence has been committed with 
the consent or connivance of, or is attri- 
butable to, any neglect on the part of, 
any director, manager, secretary or other 
officer of the company, [not being a per- 
son nominated under sub-section (2)] 
such director, manager, secretary or 
other officer shall also be deemed ta be 
guilty of that offence and shall be liable 
to be proceeded against and punished ac- 
cordingly.” 


12. On the plain meaning of the sec- 
tion, when an offence has been commizted 
by a company, where there is no ncmi- 
nation under S. 17 (2), every person who 
at the time the offence was commited 
was in charge of and was responsible to 
the company for the conduct of the busi- 
ness, is deemed to be guilty of the offence 
and is liable to be proceeded against and 
punished. Notwithstanding the nomina- 
tion of a person under S. 17 (2), any di- 
rector, manager, secretary or other offi- 
cer of the company (not being a person 
nominated under sub-s. (2)) can alse be 
vicariously made liable if it is proved 
that the offence has been commi-cted 
“with the consent or connivance of, or is 
attributable to any neglect on the par: of 
such person.” 


13. It is, however, strenuously urged 
that the company having nominated the 
accused Y. A. Khan, Quality Control 
Manager, Ahmed Mills to be the person 
responsible under S. 17 (2), he is the cnly 
person liable to be proceeded against 
throughout the country and the prosecu- 
tion of the respondents is wholly mis- 
conceived. Our attention has been drawn 
to the nomination form, and it says fhat 
he shall be responsible for the compeny, 


1980 S.C. (Ges, 13-17] 


We are afraid, there is no substance in 
this contention. There is nothing in the 
document to show that the nomination 
is effective not only for the registered 
office of the company at Bombay but also 
for all its branches in different States. 
Such a construction would, in our opi- 
nion, render the Explanation to S. 17 (2) 
_wholly illusory. 


14. Where there is a large business 
- organisation, with a widespread network 
of sales organisations throughout the 
country, it ought to nominate different 
persons for different places or face tha 
consequences set forth in S. 17 (1) (a) (ii). 
The Explanation appended to S. 17 (2) 
does, in terms, contemplate that where 
a company has different establishments or 
branches or different units in any esta- 
blishment or branch, it may nominate 
different persons in relation to different 
establishments or branches or units and 
the person so nominated in relation to 
any establishment or branch or unit shall 
be deemed to be the person responsible 
in respect of such establishment or 
branch or unit. The language of the Ex- 
planation shows a purpose and, therefore, 
a construction consistent with that pur- 
pose must reasonably be placed upon it. 


15. We are clear that the Explanation 
to S. 17 (2), although in terms permissive, 
imposes a duty upon such a company to 
nominate a person in relation to different 
establishments or branches or units. 
There can be no doubt that this implies 
the performance of a public duty, as 
otherwise, the scheme underlying the 
section would be unworkable. The case. 
in our opinion, comes within the dictum 
of Lord Cairns in Julius v. Lord Bishop 
of Oxford, (1874-80) 5 AC 214: 


“There may be something in the na- 
ture of the thing empowered to be done, 
something in the object for which it is 
to be done, something in the conditions 
under which it is to be done, something 
in the title of the person or persons for 
whose benefit the power is to be exer- 
cised, which may couple the power with 
a duty, and make it the duty of the per- 
son in whom the power is reposed to 
exercise that power when called upon to 
do so.” 


The Explanation lays down the mode in 
which the requirements of S. 17 (2) 
should be complied with. Normally, the 
word ‘may’ implies what is optional, but 
for the reasons stated, it should in the 
context in which it appears, mean ‘must’. 
There is an element of compulsion. It is 
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a power coupled with a duty. In Maxwell 
on Interpretation of Statutes, 1ith Edn. 
t p. 231, the principile is stated thus: 

“Statutes which authorise persons to do 
acts for the benefit of others, or, as it is 


sometimes said, for the public good or the 


advancement of justice, have often given 
rise to controversy when conferring the 
authority in terms simply enabling and 
not mandatory. In enacting that they 
may” or “shall, if they think fit”, 

“shall have power”, or that “it shall 
be lawful” for them to do such acts, a 
statute appears to use the language of 
mere permission, but it has been so often 
decided as to have become an axiom that 
in such cases such expressions may have- 
— to say the least — a compulsory force, 
and so would seem to be modified by 
judicial exposition.” (Emphasis supplied). 
Though the company is not a body or 
authority, there is no reason why the 
same principle should not apply. It is 
thus wrong to suggest that the Explana- 
tion is only an enabling provision, when 
its breach entails in ‘the consequences 
indicated above. It is not left to one’s 
choice, but the law makes it imperative. 
Admittedly, M/s. Ahmed Domar Bhoy 
had not at the material time nominated 
any person, in relation to their Delhi 
branch.- The matter is, therefore, square-'- 
ly covered by S. 17 (1) (a) (ii). 


16. On the two questions. formulated, 
the answer is self-evident. The individual 
liability of the sales manager is distinct 
and separate from the corporate liability 
of the manufacturer, In case of a ‘com- 
pany prosecution’, the company along 
with its agent, that is, the person nomi- 
nated under §. 17 (2) as well as the sales 
manager can both be prosecuted under 
S. 7 (i) read with S. 16 (1) (a). Notwith- 
standing the nomination of a person re- 
sponsible under S. 17 (2), there can also 
be prosecution of any director, manager, 
secretary or other officer of the company 
under S. 17 (4). But in such a case it is 
necessary for the prosecution to prove 
that the offence has been committed ‘with 
the consent or connivance of, or is attri- 
butable to, any neglect on the part of 
such person’. 


17. The result, therefore, is that the 
order of the Metropolitan Magistrate is 
set aside and he is directed to issue sum- 
mons to the respondents and proceed 
with ‘the trial according to law, 

Orders accordingly 
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(From: Punjab and Haryana)* - 

V. R KRISHNA IYER AND R. & 
PATHAK, JJ.. 

State of Punjab, Appellant v, Ths La- 
bour Court, Jullundur and others, Re- 
spondents, 

Civil Appeal No. 8 of 197%, D/- 16-10 
1979. 


(A) Payment of Gratuity Act (1972, 
S. 1 (3) — Payment of Wages Act (1936), 
S. 2 (ii) (¢) — Hydel Upper Bari Doan 
Construction Project is an establishment 
=- Payment of Gratuity Act applies to iz. 

S, 1 (3) (b) of Payment of Gratuit7 
Act applies to every establishment with- 
in the meaning of any law for the tima 
being in force in relation to establish- 
ments in a State. Such an establishmen# 
would include an industrial establish- 
ment within the meaning of S. 2 (ii) (gh 
of the Payment of Wages Act. Thus tha 
Hydel Upper Bari Doab Construction 
Project is such an establishment, and 
the Payment of Gratuity Act applies to 
it, l (Para 3) 

(B) Payment of Gratuity Act (1972], 
S. 4 (D (b) — Retirement — Retrench- 
ment is a termination of service and falls 
within the scope of S. 4 (1). 


The definition in S. 4 (1) is framed im 
the widest terms, Except for superannua- 
tion, any termination of service would 
amount to ‘retirement’? for the purpose 
of the Act, Retrenchment is a termination 
of service, It is immaterial that the ter- 
mination is occasioned by the need te 
discharge surplus labour. Hence the re~ 
trenchment of the employee falls within 
the scope of S. 4 (1) of the Payment oi 
Gratuity Act, and the employees arg 
therefore entitled to gratuity under tha; 
provision, AIR 1957 SC 121, Applied. 

(Para SN 

(C) Industrial Disputes Act (1947), Sec, 
tion 33-C (2) — Payment of Gratuity Act 
(1972), S. 7 — Proceedings for payment 
of gratuity due — Applications under 
S. 33-C (2) of Industrial Disputes Act d 
not lie — Civil Writ No. 3166 of 1975, 
D/- 5-6-1975 (Punj & Har), Reversed. 


The Payment of Gratuity Act enacts 
a complete code containing detailed pro- 
visions covering all the essential features 
of a scheme for payment of gratuity. 
Parliament intended that proceedings for 


*(Civil Writ No. 3166 of 1975, D/- 5-6 
1975 (Punj & Har). 
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payment of gratuity due under the Pay- 
ment of Gratuity Act must be taken 
under that Act and not under any other 
Act. Therefore, the applications filed by 
the employee under S. 33-C (2) of the 
Industrial Disputes Act did not lie, and 
the Labour Court has no jurisdiction to 
entertain and dispose of them. Civil Writ 
No. 3166 of 1975, D/- 5-6-1975 (Puni & 


Har), Reversed. (Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1957 SC 121 5 


Mr, Soli J, Sorabji, Solicitor General 
(Mr. O. P. Sharma, Advocate with him), 
for Appellant; Mr. Hardey Singh, Advo-~ 
cate, for Respondents, 

R. S. PATHAK, J.:— In this appeal by 
special leave the State of Punjab av- 
peals against the judgment and order 
of the High Court of Punjab and Har- 
yana refusing to quash an order undar 
Section 33-C (2) of the Industrial Dis- 
putes Act, 1947 for payment of gratuity 
to the respondents under the Payment 
of Gratuity Act, 1972, 


2. The Hydel Department of the Gov- 
ernment of Punjab had undertaken a 
Project described as the “Hydel Upper 
Bari Doab Construction Project”, The r2- 
spondents Nos. 2 to 8 were employed as 
work-charged employees. On completion 
of the work assigned to them they were 
retrenched, and retrenchment compensa- 
tion was paid to them. The employee r2- 
spondents claimed that they were also 
entitled to gratuity, bonus and certain 
other allowances and benefits. The gra~ 
tuity was claimed under the Payment sf 
Gratuity Act, 1972. The claim being dis- 
puted, the respondents applied under 
Section 33-C (2) of the Industrial Dis- 
putes Act, 1947 to the Labour Court, 
Jullundur. The Labour Court made an 
order dated April 30, 1975 that the em- 
ployee respondents were entitled to the 
gratuity claimed by them but not to 
bonus and the other allowances and 
benefits. A writ petition filed by the a>- 
pellant has been dismissed in limine by 
the High Court of Punjab and Haryana. 

3. In this appeal, the learned Adci- 
tional Solicitor-General contends on b2- 
half of the appellant that the Payment 
of Gratuity Act, 1972 cannot be invoked 
by the respondents because the Project 
does not fall within the scope of S. 1 (3) 
of that Act. Section 1 (8) provides that 
the Act will apply to: 

"fa every factory, mine, oilfield, plan- 
tation, port and railway company; 

(b) every shop or establishment with- 
in the meaning of any law for the time 
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being in force in relation to shops and 
establishments in a State, in which ten 
- or more persons are employed, or were 
employed, on any day of the preceding 
twelve months; 


(c) such other establishments or class 
of establishments, in which ten or more 
employees are employed, or were em- 
ployed, on any day of the preceding 
twelve months, as the Central Govern- 
ment may, by notification, specify in this 
behalf.” 

According to the parties, it is clause (b) 
alone which needs to be considered for 
deciding whether the Act applies to the 
Project. The Labour Court has held that 
the Project is an establishment within 
the meaning of the Payment of Wages 
Act, Section 2 (ii) (g) of which defines 


an “industrial establishment” to mean 
any ‘establishment in which any 
work relating to the construction, 


development or maintenance of build- 
ings, roads, bridges or canals. or 
relating to operations connected with 
. navigation, irrigation or the supply 
of water, or relating to the gene- 
ration, transmission and distribution o 
electricity or any other form of power 
is being carried on.” It is urged for the 
appellant that the Payment of Wages 
Act is not an enactment contemplated by 
Section 1 (3) (b) of the Payment of Gra- 
tuity Act. The Payment of Wages Act, if 
is pointed out, is a central enactment 
and Section 1 (3) (b), it is said, refers 
to a law enacted by the State. Legisla- 
ture. We are unable to accept the con- 
tention. Section 1 (3) (b) speaks of “any 
law for the time being in force in rela- 
tion to shops and establishments in a 
State”. There can be no dispute that the 
Payment of Wages Act is in force in the 
State of Punjab. Then, it is submitted, 
the Payment of Wages Act is not a law 
in relation to “shops and establishments”. 
As to that, the Payment of Wages Act 
is a statute which, while it may not re- 
late to.shops, relates to a class of estab- 
lishments, that is to say, industrial 
establishments. But, it is contended, the 
law referred to under Section 1 (3) (bi 
must be a law which relates to both 
‘shops and establishments, such as the 
Punjab Shops & Commercial Establish- 
ments Act, 1958. It is difficult to accept 
that contention because there is no war- 
rant for so limiting the meaning of the 
expression ‘law’ in Section 1 (3) (b). The 
expression is comprehensive in its scope, 
and can mean a law in relation to shops 
as well as, separately, a law in relation 
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to establishments, or a law in relation to 
shops and commercial establishments and 
a law in relation to non-commercial 
establishments, Had Section 1 (3) (b) in- 
tended to refer to a single enactment, 
surely the appellant would haye been 
able to point to such a statute, that is ta 
say, a statute relating to shops and estab- 
lishments, both commercial and non-com- 
mercial. The Punjab Shops & Commer- 
cial Establishments Act does not relate 
to all kinds of establishments, Besides 
shops, it relates to commercial establish- 
ments alone. Had the intention of Par- 
liament been, when enacting Section 1 
(3) (b), to refer to a law relating to com- 
mercial establishments, it would not have 
left the expression ‘establishments’ un- 


~qualified. We have carefully examined 


the various provisions of the Payment of 
Gratuity Act, and we are unable to dis- 
cern any reason for giving the limited 
meaning to Section 1 (3) (b) urged be- ` 
fore us on behalf of the appellant. Sec- 
tion 1 (3) Di applies to every establish- 
ment within the meaning of any law for 
the time being in force in relation to 
establishments in a State. Such an estab- 
lishment would include an industrial 
establishment within the meaning of 
Section 2 (ii) (g) of the Payment of Wages 
Act. Accordingly, we are of opinion that 
the Payment of Gratuity Act applies to 
an establishment in which any work re- 
lating to the construction, development 
or maintenance of buildings, roads, 
bridges or canals, or relating to opera- 
tions connected with navigation, irriga- 
tion or the supply of water, or relating 
to the generation, transmission and dis- 
tribution of electricity or any other form 
of power is being carried on. The Hyde] 
Upper Bari Doab Construction Project is 
such an establishment, and the Payment 
of Gratuity Act applies to it. 


4. The second contention on behalf of 
the appellant is that retrenchment does 
no fall within Section 4 (1) of the Pay- 
ment of Gratuity Act, under which gra- 
tuity is payable to an employee on the 
termination of his employment. The ter- 
mination envisaged occurs either 

"(ai on his superannuation, or 

(b) on his retirement or resignation, 
or 

{c) on his death or disablement due to 
accident or disease.” 

5. Having regard ot the definition of 
‘superannuation’ in Section 2 (r) of the 
Act, it is clear that the case is not one 
under clause (a). Nor, admittedly, is i 
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a case which falls under clause (ck As 


regards clause (b), it is not a ease of re- 
signation. The only question is whethe- 
it can be regarded under clause (b) as a 
case of retirement. The expression re: 
tirement’ has been defined by Sec. 2 (oi 
to mean ‘termination of the service of 
an employee otherwise than on super- 
annuation.’ The definition is framed im 
the widest terms, Except for superannua- 
tion, ahy termination of service would 
amount to ‘retirement’ for the purposes 
of the Act. Retrenchment is a termina- 
tion of service. It is immaterial that the 
termination is occasioned by th? 
need to discharge surplus labour 
That retrenchment implies the dis- 
charge of surplus labour was ex- 
plained in Barsi Light Railway Co. Lie 
v. K. N. Joglekar, AIR 1957 SC 122L 
Nonetheless, it amounts to termination 
of service. We are of opinion that the 
retrenchment of the employee respon- 
dents falls within the scope of Sec. 4 (15 
of the Payment of Gratuity Act, and 
the employee respondents are therefor3 
entitled to gratuity under that. provisior 

6. The third contention raised by Cha 
appellant is that the employee respon- 
dents were not entitled to apply unde? 
Section 33-C (2) of the Industrial Dis- 
putes Act, 1947 for payment of the gra- 
tuity, and should have, if at all, applied 
under the provisions of the Payment o 
Gratuity Act. It is urged that the Pay- 
ment of Gratuity Act is a self-contained 
code incorporating all the essential pro- 
, visions relating to payment of gratuit? 
$ which can be claimed under that Act, 





‘course to any other statute for that pur- 
spose. The contention has force and must 
be accepted. A careful perusal of th2 
relevant provisions of the Payment o 
Gratuity Act shows that Parliament has 
enacted a closely knit scheme providing 
for payment of gratuity. A controlling 
authority is appointed by the appro 
priate Government under Section 3, and 
Parliament has made him responsible fo: 
the administration of the entire Act. Is 
what event gratuity will become pay- 
able and how it will be quantified arə 
detailed in Section 4. Section 7 (1) en- 
titles a person eligible for payment of 
gratuity to apply in that behalf to the 
employer. Under Section 7 (2), the em- 
ployer is obliged, as soon as gratuity be- 
comes payable and whether an applica- 
tion has or has not been made for pay- 
ment of gratuity, to determine (ra 
amount of gratuity and inform the per- 
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son to whom the gratuity is payable spe- 
cifying the amount of gratuity so: deter- 
mined. He is obliged, by virtue of the ` 
same. provision, to inform the controlling 
authority also, thus ensuring that the 
controlling authority is seized at all 
times of information in regard to gra- 
tuity as it becomes payable. If a dispute 
is raised in regard to the amount of gra- 
tuity payable or as to the admissibility 
of any claim to gratuity, or as to the per- 
son entitled to receive the gratuity, Sec- 
tion 7 (4) (a) requires the employer to 
deposit with the controlling authority 
such amount as he admits to be payable 
by him as gratuity. The controlling au- 
thority is empowered, under S. 7 (4) (b), 
to enter upon an adjudication of the dis- 
pute, and after due inquiry, and after 
giving the parties to the dispute a reason- 
able opportunity of being heard, he is 
required to determine the amount of 
gratuity payable. In this regard, the con- 
trolling authority has all the powers as 
are vested in a court while trying a suit 
under the Code of Civil Procedure, 1908 
in respect of obtaining evidentiary mate- 
rial and the recording of evidence. The 
amount deposited by the employer with 
the controlling authority as the admit- 
ted amount of gratuity will be paid over 
by the controlling authority to the em- 
ployee or his nominee or heir; Section 7 
(7) provides an appeal against the order 
of the controlling authority under sec- 
tion 7 (4) to the appropriate Government 
or such other authority as may be speci- 
fied by the appropriate Government in 
that behalf The appropriate Govern- 
ment or the appellate authority is em- 
powered under section 7 (8), after giving 
the parties to the appeal a reasonable 
opportunity of being heard, to confirm, 
modify or reverse the decision of the 
controlling authority. Where the amount 
of gratuity payable is not paid by the 
employer within the prescribed time, the 
controlling authority is required by sec- 
tion 8, on application made to it by the 
aggrieved person, to issue a certificate 
for that amount to the Collector. The 
Collector, thereupon, is empowered to 
recover the amount of gratuity, together 
with compound interest thereon at the 
rate of nine per cent per annum from the 
date of expiry of the prescribed time, 
as arrears of land revenue, and pay the 
same to the person entitled thereto, 


7. It is apparent that the Payment of 
Gratuity Act enacts a complete Code con- 
taining detailed provisions covering all 
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features of a scheme for 
payment of gratuity, It creates the right 
to payment of gratuity, indicates when 
the right will accrue, and lays down the 


principles for quantification of the gra- 
tuity. It provides further for recovery of 
the amount, and contains an especial 
provision that compound interest at nine 
per cent per annum will be payable on 
delayed payment. For the enforcement 
of its provisions, the Act provides for the 
appointment of a controlling authority, 
who is entrusted with the task of ad- 
ministering the Act. The fulfilment of 
the rights and obligations of the parties 
are made his responsibility, and he has 
been invested with an amplitude of 
power for the full discharge of that res- 
ponsibility, Any error committed by 
him can be corrected in appeal by the 
appropriate Government or an appellate 
authority particularly constituted under 
the Act. 


the essential 


8. Upon all these considerations, the 
conclusion is inescapable that Parlia- 
ment intended that proceedings for pay- 
ment of gratuity due under the Payment 
of Gratuity Act must be taken under that 
Act and not under any other. That being 
so, it must be held that the applications 
filed by the employee respondents under 
Section 38-C (2) of the Industrial Dis- 
putes Act did not lie, and the Labour 
Court had no jurisdiction to entertain 
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and dispose of them. On that ground, | 
this appeal must succeed. 


9. In the circumstances, it is not ne- 
cessary to notice the further submission 
on behalf of the appellant that where a 
serious dispute exists in regard to the 
basis of a claim for payment of gratuity, 
no proceedings will lie under S. 33-C (2) 
of the Industrial Disputes Act. 


10. The appeal is allowed, and the . 


order dated April 30, 1975 of the Labour ` 


Court, Jullundur is quashed. Having 
regard to the terms on which special 
leave was granted by this Court to the 
appellant, the appellant shall pay to the 
employee respondents their costs of this 
appeal. l 


D. At this stage we put to the learned 
Solicitor-General, who appeared for the 
State whether in the special circum- 
stances it was not fair that the entire 
amount be paid by the appellant to the 
employees without driving them to a 
separate proceeding. He has fairly stated 
that the appellant is willing to do so and 
the sole object of this litigation was to 
have the law clarified. We, therefore, 
direct the appellant to pay to the em- 
ployee respondents within one month 
from today the amounts that may be due 
to Se if they have not already been 
paid, 


Appeal allowed, ` 
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Kant 70 (Apr) 
Cheramangalath Manakkal Yagna Mooththy 
Namboodiripad v. State 
‘Ker 135 (Sep) 
Chintamani Mahasuar v. Kasinath Mahasuara 
Orissa 93 (Jun) 
Commissioner of Income-tax v. B. M. Edward 
Ker 148 (FB) (Oct) 
Commissioners of Rishra Municipality v. 
Anil Kumar Mustafi 
Cal 87 (Jun) 
Commr. of Sales Tax v. M/s. Mukti Nath 
Singh Ram Lakhan Singh 
All 139 (ŒB) (Oct) 
Courts of their own motion v. Bansi Lal 
Punj 96 (FB) (Jul) 
Damodar Mangalji & Co. (Pvt.) Ltd. M/s. v. 
Tarquino Raul Henriques of Mahim, Bom- 
bay Goa 172 (Nov) 
Damodar Valley Corporation v. Aluminium 
Corporation of India 
Cal 17 (Jan) 
Dhananjoy Das v. University of Calcutta 
Cal 197 (Nov) 
Dhirendra Brahmachari v. Union of India 
Delhi 91 (Jun) 
Dibakar Pradhan v. S. K. Miskini 
Orissa 74 (Apr) 
Divisional Engineer, M. R., T. Operation, City 
Circle, A. P. S. E. Board v. Ikram Ahmed 
Andh Pra 141 (FB) (Oct) 
Enoch Pharma v. State 
_ Ker 146 (FB) (Oct) 
Fatima crepes v, Sayeed-ul-Mulk 
Andh Pra 32 (Jan) 


Gangavathy, Ge R. v. District Magistrate 
Kant 18 (Jan) 
Ganga Ram v. Gurkirtan Kaur , 
Raj 97 (Jul) 

Gaya Singh v. Doman Singh 
Pat 120 GB) (Sep) 
General Manager Heavy -Vehicles Factory, 
Avadi, Madras v. T, Shadrak ` 

Mad 55 (Feb) 


"CG M., Northern Railway v. Presiding Officer, 


Central Govt. Labour Court 
Punj 150 (FB) (Oct) 
Girdharan Prasad Missir v. State of Bihar 
' SC 191 (Noy): 
Girl Pai Gopala Pai v. Raman Pillai Govinda 
Pillai Ker 180 (Nov) 
Gopal Das v. Ram Gopal ` 
All 122 (Sep) 
Gulab Rai Sharma v. Smt. Pushpa Devi 
Delhi 167 (Nov) 
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Haji Wahid Ali v. District Judge 
All 5 (Jen) 
Hari Dev v. State 
Pun; 121 (FB) (Sep) 
Hari Shankar Sharma v. State of Mysore 
SC 157 (Nev) 
Hebburappa Gowda v. B. M. Benakatti 
Kant 176 (Nov) 
Hoechst Aktiengesellschaft a Company v. 
B. S. Chemical Industries (Regd.) 
Delhi 107 (Ja) 


Inabathina Subbarao v. Govt. of Andh. Pra. 
Andh Pra 162 (Nev) 


Jagat Ram and Sons M/s. v. L. Bodhraj 
I & K 133 (Sep) 
Jagdeo Singh v. District Judge 
All 111 (Sep) 
Jagdish Prasad v. Dharam Dass 
All 1 Jan) 
Jagjivanlal v. Leelavathi Bai 
Andh Pra 6 (Jen) 
Jaibunnissa v. Lalankumar ` 
| Pat 188 (Ncv) 
Janapada Sabha, Sagar v. Municipal Council, 


Sagar Madh Pra 52 (Feb) 
Jayanta Kumar Das v. Pandab Charan 
Mohanty Orissa 94 (Jul) 


` Jayarama Reddy, N. v. Government of A. P 

Andh Pra 62 (Apr) 

Jose, G. K. v. Ramathal Mad 183 (Nev) 

Jwala Narasimha Reddy, K. v. Narayana 

Reddy Andh Pra 41 (Feb) 
Jyoti Swarup Agarwal v. State 

All 138 (FB) (Oct) 


Kachru v. Juzar Madh Pra 20 (Jan) 
Kadimcherla Sobhanadri v. Manga Ramdas 
Andh Pra 195 (Nev) 


Ka Drostimai Syiem v. U. Jesto Siemlieh 
Gauhati 118 (Sep) 


Kaimala Bhargavi Amma v. Kundomadathil 
Ravindran Nair Ker 177 (FB) (Nov) 
Kamali Dibya v. Sadasiva Mohapatra 
Orissa 100 (Jul) 
Kandaswamy Gounder v. Sinha Gcunder 
Mad 73 (Arr) 
Karam Singh v. State Pun} 189 (Now) 
Kasturi Lal v. Brij Lal J & K 49 (Fes) 
Katrepalli Ramulu v. Badam Baliah 
Andh Pra 196 (Now) 
Kerala State Electricity Board v. Pylee Itha>- 
piri Ker 179 (Nov) 
Khalid Ibragimovich Bey v. State Bank of 
India, Ahmedabad Guj 131 (Seo) 
Kishori Lal Saklani v. Ranjeet Singh 
All 39 (Fe5) 
Koteswara Rao, Y. v. Madiveda Suryanara- 
yana Andh Pre 7 (Jan) 


Kothandaram, T. K. Dr. v. Secy. to Shch 
Andh Pra 11 (Tow 


Cammiccanan 


-Misiryar Khan v. Acharya 


Kura Narasimha Reddy v. State 
Andh Pra 44 (Feb) 
Kutty Menan, P. V. R. v. Dy. Secretary to 
the Government of A. P. 
Andh Pra 64 (Apr) 


Lachmi Dasi v, Kalidas Mukherjee 
Cal 12 (Jan) 
Lakshmi Sugar and Oil Mills Ltd., Mis v. 
Union ‘of India All 123 (Sep) 

Lalloo Singh v. Badri Narain 

All 80 (Jun) 

Smt. v. Trinath Misra 
Orissa 184 (Nov) 
Lilavathi R. Smt. v. Dandu Bala Narasaiah 
Andh Pra 63 (Apr) 


M. S. Bansal Pvt, Ltd, M/s. v. Bhagwan 
Swarup Mathur All 124 (Sep) 
Madhava Rao, G. S. v. State Transport Ap- 
pellate Tribunal, A. P. 
Andh Pra 40 (Feb) 
Madhav Trading Company v. Union of India 
Delhi 47 (Feb) 
Madhusudan Dayal v. Anand Swarup 
`- All 82 (Jun) 
Mahabir Prasad v. Ramachandra Prasad 
Pat 57 (Feb) 
Mahabir Prasad Jain y. Smt, Pushpa Mala 
All 113 (Sep) 
Mahant Goverdhan Das Babaji v. Raghu- 
nandan Das Babaji Orissa 24 (Jan) 


Laxmi Devi. 


Mahommad Iliyas v. Syed Ali Nawab 


All 194 (Nov) 
Mahommed Siddiq Khan v. Mohammod 
Yousuf ` AU 61 (Apr) 
Mam chang y. Chandrawati 
All 192 (Nov) 
Manchiraju Ramkrishna Paramhamsa v. State 
Andh Pra 8 (Jan) 
Maqbool Hussain v. Ashok Kumar 
J & K 104 (Jul) 
Meenakshi, Smt. v. Selection Committee for 
Admission to Govt. Medical Colleges, 
Bangalore Kant 50 (Feb) 
Mere Ahmad v. Smt. Alvida Begun 
All 160 (Nov) 
Dharam Datt 
Vaidya All 58 (Feb) 
Mohan Jha v. State Pat 202 (Nov) 
Mohan Lal Indoria v. Babu Ram Solanki 
Delhi 48 (Feb) 
Mukunda Jana v. Kanta Mandal . 
Cal 116 (Sep) 
Municipal Commissioners of Howrah v. 
Hindusthan Manufacturing Company 
Cal 109 (Jul) 
Nagappa Channappa Shirur v. State 
Kant 175 (Nov) 
Nageawara Rao, A. B. v. Dy. Commr. En- 


dowments Department 
A ndh Den INA (Tans 


te 
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Nahar Singh v. Chaudhary Jaipal Singh 
All 110 (Sep) 
Namai Chandra v. Chatrapati 
Cal 164 (Nov) 
District Judge, 
All 59 (Apr) 
Raj 78 (Apr) 


Nand Kishore Sharraf v. 
Mathura 
Nand Lal v. State 
Narendra Chandra Deb v. Kamini Mohan 
Deb Gauhati 169 (Nov) 
Narula Transport Service v. State 
Madh Pra 102 (Jul 
Niranjan Panigrahi v. Shyamsundar Pratihari 
Orissa 26 (Jan) 
Palur Ramaiah v. Potta Venkata Reddy 
Andb Pra 42 (Feb) 
Parmatma Prasad Lal v. State 
All 35 (Feb) 
Patil, B. V. v. Commissioner of Commercial 
Taxes Kant 119 (FB) (Sep) 
Patram v. Rameshwardayal 
Madh Pra 182 (Nov) 
Phudoo v. State of Madhya Pradesh 
SC 158 (Noy) 
Pioneer Trading Syndicate, Varanasi, M/s. v. 
Commissioner of Income-tax 
All 137 FB) (Oct) 
Prabhakar Fotu Porob Dessai v. Constancio 
Xavier Jose Joaquim Joao De’Cruz 
Goa 171 (Nov) 
Prabir Chandra Purkait v. Revenue Officer 
‘GA’ Camp. Sonarpur Cal 115 (Sep) 
Prayag Narain Singh v. State 
Pat 95 (Jul) 
Provabati Das v. Joneja, R. R. 
Cal 13 Gan) 
Radha Devi vy. Petroleum Corpo- 
ration Ltd. Cal 16 (Jan) 
Radhamohan v. Udaynath Kandi 
l Orissa 75 (Apr) 
Raghubar Dayal Singhal v. Ashok Kumar 
All 79 (Jun) 
Raghubir Singh v. The Prescribed Authority 
(S. D. O.), Orai All 84 (Jun) 
Raghunath Das v. State 


Bharat 


Orissa 27 (Jan) 


Rajani Kanta: Hazra v. Junior Land Reforms 
Officer Cal 14 (Jan) 
Rama Adhar v. Sura) Narain 
l All 161 (Nov) 
Ramaswamy, C. K. v. G. Vasantha Pai 
r Mad 149 (Oct) 
Ram Devi v. Prakash Narain 
Ail 34 (Feb) 
Rame Gowda, P. v. Registrar of Co-opera- 
tive Societies Kant 201 (Nov) 
Ramji v. State Him Pra 105 (Jul 
Ramkishori Devi Pandey, Mst. v. Laxmi- 
chand Madh Pra 71 (Apr) 
Ramkrishna Gupta v. Shamsundar Gupta 
Madh Pra 181 (Nov) 


Ram Ran Vijay Prasad Sinha v. State 
f Pat 29 (Jan) 
Ram Sarup v. Smt. Asharfi Devi 
Delhi 130 (Sep) 
Ranchoodmal v. Nawratanmal 
Raj 190 (Nov) 
Rangaswami Iyengar, R. v. Postmen’s Co-ope- 
rative Credit Society Mad 72 (Apr) 
Regional Director, Employees State Insurance 
Corporation of India v. Manager, A. C. 
Co, Ltd. Kant 145 (FB) (Oct) 
Reoti v. Ajai Pal Singh All 81 (Jun) 
Robert D’Souza, L. v. Executive Engineer, 
S. Rly. Ker 147 (FB) (Oct) 
Sadiq Ali Khan v. Mohd. Rafi Khan 
Al 31 (Jan) 
Saktipada Dey v. Union of India 
Cal 89 (Jun) 
Saktirani Ghosh y. Gautam Ghosh 
Cal 46 (Feb) 
Saraswathi Shedthi v. Appanna Maistry 
| Kant 19 (Jan) 
Satish Chandra Saha v. Bishnu Pada Saha 
Cal 142 (Oct) 
Saul Dkhar, U. v. State of Meghalaya 
Gauhati 144 (ŒB) (Oct) 
Sethia Mining Manufacturing Corporation 
Ltd. v. Khas Dharamband Colliery Co. 
Ltd. Cal 163 (Nov) 


Shamshuddin, Dr. v, Smt. Dr. Zaibunnisan 
All 140 CFB) (Oct) 
Shanmugham v. Murugan Mad 23 (Jan) 
Shanno Devi, Smt. v. Lt. Governor, Delhi 
Delhi 90 (Jun) 
Shanti Devi, Smt. v. Prem Chand Aggarwal 
Delhi 68 (Apr) 
Sharif v. Suresh Chand All 112 (Sep) 
Sharma, M. L. N. v. Stale of Orissa 
SC 159 (Noy) 
Shedhani v. Ram Swarup All 30 (Jan) 
Shivamurthy v. State Kant 173 (Nov) 
Siddaraudasswymath Hubli, a Public Trust 
v. Sangappa Murusavirappa Koravi 
Kant 69 (Apr) 
Siddhi Bala Bose Library Association, Merha- 
tal v. State Madh Pra 136 (Sep) 
Sirindra Sil v. Sashi Bhushan Acherjee 
Gauhati 200 (Nov) 
All 36 (Feb) 
Sohanlal Rajgharia v. Calcutta Chromotype 
Pyt. Ltd, Cal 45 (Feb) 
Sreekantaiah, K. N. v. Deputy Transfer Com- 
missioner Kant 134 (Sep) 
Sri Raja Velugoti Venkata Varadaraja 
Gopala Krishna Yachandra Bhahadur Varu 
v. Special Tahsildar and Authorised Officer, 
Land Reforms ` Andh Pra 9 (Jan 
Sriramulu, B. v. Y. Ramachandram i 
Andh Pra 155 (Oct) 


Sitaram Tyagi v. State 
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State v. Narendra Nath Cal 165 (Nev) 
State v. Pana Mali Orissa 25 (Jen) 
Sualata Saha, Smt. v. Sushil Chandra Saka 
Cal 117 (Sep) 

Subhash Chandra Raula v. State 
Orissa 99 (Jal 
All 38 (Feb) 
State Trading 


Sunder Lal v. Yaqoob Ali 
Sunny Dealers Pvt. Ltd. v. 
Corporation of India 
Surinder Kumar v. State Punj 152 (FB) (Oct) 
Susheela Bai, H. v. S. A. Mascarenhas 
, Kant 103 (Jul) 
Susiladevi Ammal v. State Mad 21 (Jen) 
Syed Fida Ali v. kant Fatma 
All 3 (Jan) 
Tarachand v. Smt. Sumitra Devi 
All 193 (Ney) 
Tarak Kumar Ghosh v. Kajoria Investment 
& Properties (P.) Ltd. Cal 67 (Aor) 
Tarak Nath Sen v. First Land Acquisition 
Collector Cal 108 (Jul) 
Tarapada Roy, Dr. v. West Bengal Board of 
Secondary Education Cal 128 (Sep) 
Tata Engineering and Locomotive Co. Lid., 
M/s. v. State Pat 186 (Nev) 


Cal 66 (Apr) 


Thangakani Ammal v. A. K. A. Kaja Mohi- 
deen Sahib Mad 101 Gul 
Udayanath Das v. Banshidhar Senapati 
Orissa 185 (Nov) 
Uma Kant Verma v. State Pat 187 (Nov) 
Union of India v. Shyam Shiva Prasad 
Delhi 143 (ŒB) (Oct) 
Union of India v. M/s. Urvasi Enterprises 
Andh Pra 43 (Feb) 
Union of India v. Yelgum Veeraswamy 
i Andh Pra 126 (Sep) 
Usha Alloys and Steel Ltd. v. Bihar State 
Electricity Board Pat 76 (Apr) 
Venkataswamy, K. R. v. State 
Kant 174 (Nov) 


Venkat Reddy, G. R. v. Karnataka Appellate 
Tribunal, Bangalore Kant 51 (Feb) 
Vijai Chand v. Thakurji Radha Krishna 
All 154 (Oct) 
Wagarwalla, L. P. v. M. K. and Co. 
Cal 88 (Jun} 
Wasudev Singh v. Kundan Lal 
Punj 77 (Apr) 


B, gengen 


SUBIECT INDEX 


Administrators General Act (45 of 1963), 
Ss. 9 and 10 — Application under S. 9 — 
Preconditions forits maintainability — Right 
of a person to act as guardian, if can be trea-ed 
‘as his asset All 2A (Jan) 
-———S. ID — See Ibid, S. 9 All 2A (Jan) 
——§. 11.(3) — Applicability — Proceedings 
either under S. 9 or S. 10 not validly met, 
ed — Obligation to award costs to Admin- 
istrator General does not arise All 2B (Jan) 


Advocates Act (25 of 1961), S. 2 (a) — 
Advocate — Duties of 
Punj 96] (FB) (Jul) 
Andh Pra Agricultural Indebtedness (Relief) 
Act (7 of 1977) 
See under Debt Laws 
Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960) 
See under Houses and Rents 


Andhra Pradesh Buildings (Lease, Rent end 
Eviction) Control Rules (1961) 
See under Houses and Rents 
Andhra Pradesh Charitable and Hindu Roli- 
pious Institutions and Endowments act 
(17 of 1966), S. 6 (b) Gi) — See Itid, 
S: 77 - - -Andh- Pra 10 (Jan) 
-———S, 10 — See Ibid, $. 77 
Andh Pra 10 (Jan) 


A. P. Charitable & Hindu Religious Institu- 
tions & Endowments Act (contd.) 


——Ss. 77, 10 and 6 (b) GÌ — Expression 
“Deputy Commissioner having jurisdiction” 
— Meaning Andh Pra 10 (Jan) 


Andhra Pradesh Indebted Agriculturists Land- 
less Labourers and Artisan (Temporary 
Relief) Act (24 of 1976) 

See under Debt Laws p 


Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973) 
See under Tenancy Laws 


Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Rules (1974) 
See under Tenancy Laws 


Andhra Pradesh Land Revenue (Additional 
(Wet Assessment) Act (2 of 1975), S. 9 (1) 
— Right of appeal under S. 9 (2) not illusory 
— Writ not maintainable — Notification 
under Andh Pra 62 (Apr) 
Arbitration Act (10 of 1940), S. 16 — See 
also Ibid, S. 30 Delhi 168B (Nov) 


——Ss. 16, 30 — Error ‘apparent on the face 
of award — Illustration Delhi 168A (Nev) 


—-—-S. 30 — See also Ibid, S. 16 
Delhi 168A (Nov) 
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Arbitration Act (contd.) 
——S. 30 — Grounds for setting aside award 
— Perversity of award — Good ground for 
setting aside award Cal 89A (Jun) 
——Ss. 30, 16 — Setting aside of award in 
part —- Portion of award set aside severable 
— Remittance of award for correction in 
respect of that part is not mandatory — 
Court can make correction to avoid delay 
Delhi 168B (Nov) 


Bankers’ Books Evidence Act (18 of 1891), 
S. 2 (8) — ‘Certified copy” — Banker not 
required to specify from which particular 
book the statement of accounts in question 
has been prepared Cal 15A (Jan) 
——S, 4 — See Evidence Act (1 of 1872), 
S. 34 Cal 15B (Jan) 


Benami — Benami transaction .— See T.P. 
Act (4 of 1882), S. 41 All 3A (Jan) 


Bengal Excise Act (5 of 1909), S. 23 — See 
Hindu Law — Partition Cal 117B (Sep) 


Bengal Municipal Act (15 of 1932) 
See under Municipalities 
Bihar and Orissa Excise Act (2 of 1915), 
S. 24 — See Bihar Weights and Measures 
(Enforcement) Act (1959), S. 17 (3). 
Pat 98 (Jul) 


Bihar and Orissa Motor Vehicles Taxation 
Act (2 of 1930), Ss. 6 and 8 (as amended by 
Ss. 3 (b), 3 (c) and 5 of the Ordinance No. 230 
of 1977) — Expression ‘vehicle’ or “motor 
vehicle’ ought to be interpreted as motor 
vehicle using public roads — So interpreted 
it is not ultra vires Legislature under 
Entry 57 of List IJ of Seventh Sch. to the 
Constitution Pat 186 (Nov) 
S. 8 — See Ibid, S. 6 Pat 186 (Nov) 
Bihar Bhoodan Yagna Act (22 of 1954), 
S. 11 — See Ibid, S. 23 Pat 95 (Jul) 
—S. 13 — See Ibid, S. 23 Pat 95 (Jul) 
——S. 17 — See Ibid, 5. 23 Pat 95 (Jul) 
——Ss. 23, 11, 13, 17 — Donation of certain 
land confirmed by Collector after enquiry — 
Land vests in Bhoodan Yagna Committee — 
Person in possession of land not filing any 
appeal nor producing evidence to show that 
he is recorded raiyat — Order under S. 11 
becomes final — Writ petition challenging 





the order not maintainable — Bhoodan Yagna 


Act prevails upon Santhal Parganas Tenancy 
Act (14 of 1949) Pat 95 (Jul) 


Bihar Buildings (Lease, Rent and Eviction) . 


Control Act (3 of 1947) 

See under Houses and Rents 
Bihar Gramdan Act (4 of 1966), S. 28 — As 
amended by 1978 (Amendment) Act — 
- ‘Establishment of a Gram Sabha for whole or 
part of a Gram-panchayat —- Gram-pancha- 
yat shall not cease to exist but will only 
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Bihar Gramdan Act (contd.) 

cease to function in respect of that area for 

which a Gram Sabha has been established 

Pat 202 (Nov) 

Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act (12 of 1962) 

See under Tenancy Laws 

Bihar Panchayat Election Rules, 1959 
See under Panchayats 

Bihar Panchayat Raj Act (7 of 1948) 

See under Panchayats. 

Bihar Scheduled Castes, Scheduled Tribes, - 
Backward Classes (Annexure D and De- 
notified Tribes Debt Relicf Act (20 of 
1975) 

See under Debt Laws 


Bihar Weights and Measures (Enforcement) 
Act (7 of 1859), S. 17 (3) —- Notification 
making provisions of Act relating to Units 
of Mass applicable to Tirhut Division — 
Inspector calling upon wine dealer to pros 
duce units of measure —- Competency 
Pat 98 (Jub 
Bombay Public Trusts Act (29 of 1950), 
S. 79 See Civil P. C. (1908), S. 9 
Kant 69 (Apr) 
—S, 80 — See Civil P. C, (1908), S. 9 
Kant 69 (Apr) 
Calcutta High Court Rules (Original Side) 
See under High Court Rules and Orders 
Calentta Municipal Act (33 of 1951) ` 
See under Municipalities 
Calcutta Thika Tenancy Act (2 of 1949) 
See under Tenancy Laws 
Calcutta Thika Tenancy (Second Amendment) 
Act (29 of 1969) 


See under Tenancy Laws 
Calcutta University First Regulations (1966), 
R. 19 (b) — Principal of a college — Ap- 
pointment of — Qualifications — Vice-Chan- 
cellor has power to relax Cal 197 (Nov) 
Central Provinces and Berar Local Govern- 

ment Act (38 of 1948) 

See under Municipalities 
Central Provinces and Berar 

Act (2 of 1922) 

See under Municipalities 
Civil Procedure Code (5 of 1508) 
S. 9 — See also 


(1) Municipalities — See Bengal 
Municipal Act (1932), S. 330 

Cal 87A (Jun) 

(2) Orissa Hindu Religious Endow- 
ments Act Or of 1952), S. 41 

Orissa 24 (Jan) 

——§. 9 — Suit rélating to title of properties 

of trust governed by Bombay Public Trusis - 

Act (29 of 1950) — ' Jurisdiction-of Civil 

Court barred Kant 69 (Apr) 


Municipalities 
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Civil P. C. (contd.) 
——Ss. 10, 151 — Stay of a suit — No evi- 
dence that issues in earlier suit are sim lar 
to present suit —- Grant of stay under in- 
herent jurisdiction to avoid multiplicity of 
suits — Not permissible Goa 170 (Nov) 
S. 1t — See also Ibid. S. 115 

All 57A (Feb) 
—§, 11 — Res judicata — Decision of suit 
on merits — Dismissal of appeal on prli- 
minary grounds — Amounts to appeal being 
heard and decided on merits -— Decision 
Operates as res judicata Cal 116 (Sep) 
—-S. 47, O. 21, R. 95 — Auction purchrser 
is deemed as a party to the suit — His sepa- 
rate application under O, 21, R. 95 for pos- 
session is not maintainable All 33 (Feb) 
—-S. 47 — Power of executing Court to 
go into question of jurisdiction of court pass- 
ing the decree Delhi 130 (Sep) 
—~S. 80 — See Municipalities —  Bergal 
Municipal Act (1932), S. 535 





Cal 109 (ul) 
——§. 92 — Applicability — Suit being es- 
sentially one for possession against strangers 
S. 92 does not apply All 154C (Qct) 


—Ss. 100-101 — Finding of fact — Ques- 

tion of benamidar — Mixed question of aw 
and fact — Interference in second appezl 

All 3C (Jan) 

——S. 100 — Finding that certain handwrit- 

ten words were interpolated subsequently in 

lawyer’s notice under S. 3 (1) (a) of U P. 

Act 3 of 1947 — Finding being a pure find- 
ing of fact, does not call for interference 

All 38A (Feb) 

——S, 100 — Second appeal — Plea of 

estoppel — Cannot be — Raised for the 

first time in Second appeal 

Cal 65A (Apr) 

—-S. 100 — Second appeal — ‘Powers to 

remand case for framing issue and taking 

evidence All 110B (Sep) 

——Ss. 100, 100A and 101 — Finding of facts 

— Cannot be interfered with, however gross 

the error may seem to be 

Andh Pra 126A (Sep) 

——S. 107, O. 41, R. 1 — Question of “act 

— Appreciation of evidence — Duty of Ap- 

pellate Court f Cal 142A (Oct) 

S. 115 — See also 
(1) Ibid, S. 148 

(2) Houses and Rents — Karnataka 

Rent Control Act (1961), S. 2£ (1) 

Kant 103D (ful) 

(3) Tenancy Laws — Tamil Nadu 

- Cultivating .. Tenants Protec jon 

Act (25 of 1955), S. 4-A (1) 
Mad 23 (fan) 





Mad 55 (Feb) 


Civil P. C. (confd.) 
—~-S, 115 — Revision — Findings of fact 
Pat 28B (Jan) 
——Ss. 115, 11 and O. 23, R. 1 — Revision 
petition withdrawn — ` Subsequent revision 
petition not barred either by O. 23, R. 1 or 
by principle of res judicata Pat 57A (Feb) 
S. 115 — Findings of fact — No inter- 
ference in revision though different view pes- 
sible All 60 (Apr) 
——S. 115 — Preliminary order — Can be 
agitated against, in appeal or revision prefer- 
red against the final decision 
Ker 179A (Nov) 
——S. 115 — Revision — Court ordering 
remand —- Parties unable to agitate prelimi- 
nary issue — Parties can re-agitate the deci- 
sion of preliminary issue in revision 
Ker 179B (Nov) 
——S. 144 — Illegal and void order as a 
result of fraud played -— Rent Controller 
competent to remedy the wrong 
Andb Pra 63 (Apr) 
—-Ss. 148, 151, 115, O. 41, R. 3 — Return 
of appeal for rectifying certain defects — 
Delay in representation of appeal — Condo- 
nation of — Not S. 148 but S. 151 attracted 
— Revision against condonation — Main- 
tainability Mad 55 (Feb) 
——S. 151 — See 
(1) Ibid, S. 10 
(2) Ibid, S. 148 
(3) Ibid. O. 39, R. 1 
Madh Pra 182 (Nov) 
(4) Houses and Rents — A. P. Build- 
ings (Lease, Rent and Eviction) 
Control Act (1960), S. 10 
Andh Pra 195 (Now 
(5) Limitation Act (1963), S. 5 
Cal 163A (Nov) 
——O. 1, R. 3 — Necessary party — Suit 
for confirmation of pcssession over tank — 
Gram Panchayat never excercising any act of 
possession in relation to tank —- Gram Pan- 
chayat is not a necessaty party 
Orissa 25C (Jan) 
——Q. 1, Rr. 8, 10 and O. 23, R. 1 — O.1, 
R. 8 not exhaustive of all representative suits 
— Petition for removal of trustees by one 
of beneficiaries.on behalf of entire body — 
Withdrawal of appeal against interim order 
— Can be allowed subject to substitution of 
another beneficiary in place of appellant 
Andh Pra 32A (Jan) 


—-Q. 1, R. 8 (3) — Addition of parties — 
Applicant must satisfy -the court that his 
interest will be seriously affected if he is not 
added as a party Orissa 93 (Jun) 





Goa 170 (Nov) 
Mad 55 (Feb) 
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Civil D C. (conitd.) 
—~-O. 1, R. 9 — Non-joinder of sities — 
Customs ‘duty paid by plaintiff on behalf of 
defendant — Suit to recover — Customs 
authorities not necessary parties. 
Cal 66A (Apr) 
——Q. 1, R. 10 — See also 
(1) Ibid, O. 1, R. 8 ` 
Andh Pra 32A (Jan) 
(2) Houses and Rents — A. P. Build- 
ings (Lease, Rent and Eviction) 
Control Act (1960), S. 10 
Andb Pra 195 (Nov) 
‘——QO. 1, R. 10 — Proper party — Suit for 
recovery of commission — One of defendants 
laying claim to commission is proper party 
Delhi 47A (Feb) 


——~QO. 1, R. 10 (2) — Order allowing appli-. 


cation for impleading a person as defendant 
— Validity Goa 172A (Nov) 


—~O. 2, R. 4 — See Houses and Rents — 
W. B Premises Tenancy Act (1956), S. 20 

i Cal 88 (Jun) 

——~QO. 6, R. 2 — See also T. P. Act (4 of 

1882), S. 53-A Goa 172C (Nov) 


—~QO. 6, R. 2 — Plea of duress — Cannot 
be considered in absence of particulars of al- 
leged duress Delhi 199B (Nov) 
O. 6, R. 17 — Amendment of pleadings 
— Prejudice when caused Orissa 94 (Jul) 


——QO. 6, R. 17 — Proposed amendment of 
plaint — Purely consequential — Sufficient 
explanation for not stating all the facts at 
the initial stage —- No prejudice caused to 
the defendants Madh Pra 181 (Nov) 


——O. 7, R. 7 — Suit for injunction restrain- 
ing defendants from flowing water through 
certain plot — Mere mistake in specifying 
number of plot is not by itself sufficient to 
disentitle plaintiffs to relief to which they 
were Otherwise entitled to All 30 (Jan) 
——~—O. 7, R. 14; O. 11, Rr. 15, 16, 21 — 
Order directing plaintiff to produce docu- 
ments relied on in plaint — Non-compliance 
of — Duty of Court Orissa 92 (Jun) 
——QO. 8, Rr. 6 and 6A — Distinction be~ 
tween counter-claim and set-off 

Cal 89B (Jun) 


——O. 8. R. 6A — See Ibid, O. 8, R. 6 





` Cal 89B Ouni" 


——QO. 9, Rr. 3 and 8 and O. 11, R. 21 — 
Calcutta High Court Rules (Original Side}, 
Chap. X, Rr. 35 and 35-A — Suit can be 
dismissed for default or for non-prosecution 
before decree is drawn up 


nr Cal 163B (Nov) - 





O. 9, R. 6 — Ex parte decree — What 
is Delhi 107R Mob) 


` plea 


tion under 


Civil P. C. (contd.) 
——QO. 9, R. 8 — See Ibid, O. 9, R. 3 
Cal 163B (Nov) 


——O, 9, R. 13 — See Ibid, O. 17, R. 2 
Delhi 107A (Jul) 

——QO. 11, R. 15 — See Ibid, O. 7, R. 14 
Orissa 92 (Jun) 

——O. 11, R. 16 — See Ibid, O. 7, R. 14 


Orissa 92 (Jun) 
11, R. 21 — See 
(1) Ibid, O. 7, R. 14 
Orissa -92 (Jun) 
(2) Ibid, O. 9, R. 3 
Cal 163B (Nov) 
——Q,. 17, R. 2; O. 9, R. 13 — Scope of — 
Decision of case under O. 17, R. 2 — Ap- 
plication under O. 9, R. 13 if maintainable 
) Delhi 107A (July 
——Q. 19, Rr. 2 & 3 — Discretion of trial 
Court to allow parties to cross-examine wit- 
nesses who have filed affidavits —- Improper 
exercise — Interference in revision not war- 
ranted Goa 171 (Nov) 
O. 19, R. 3 — See Ibid, O. 19, R. 2 
Goa 171 (Nov) 
——QO, 20, R. 4 — Contents of judgment — 
Court of fact should take up facts in issue 
in order in which they arise and not in re- 
verse order in which they are conclusive of 
the case All 192A (Nov) 
——Q, 20, R. 12 — Mesne profits — Interest 
on All 124C (Sep) 
——Q, 20, R. 18 — Final decree — New 
All 124A (Sep) 
——Q, 21, R. 95 — See Ibid, S. 47 
All 33 (Feb) 


Rr. 99, 100, 101 and 103 — Peti- 
O. 21, Rr. 99, 100 and 101 pend- 
ing at commencement of Amending Act, 1976 
— Provisions of Rr. 99, 100, 101 and 103 as 
amended apply. (Point conceded) 

Andh Pra 114B (Sep) 
——O,. 21, R. 100 — See Ibid, O. 21, R. 99 
Andh Pra 114B (Sep) 


——O, 21, R. 101 — See Ibid, O. 21, R. 99 

Andh Pra 114B (Sep) 

R. 103 — See Ibid, O. 21, R. 99 - 

Andh Pra 114B (Sep) 

—-——Q, 22, R. 1 — See also Houses and 

Rents — J. and K. Houses and’ Shops Rent 
Control Act (14 of 2009), S. 2 (6) 

J & K 49A (Feb) 


——Q. 22, R. 1 — Suit for declaration as 
widow and title as owner of property — 
Claim for declaration of title to property 
deleted — Death of~-plaintiff — Cause of 
action- held survived and application did not 
ahate All 193 (Nov) 





———Q, 21, 


EE 
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——Q. 22, R. 3 — See Houses and Rents — 
Karnataka Rent Control Act (196°), S. 25 
Kant 103A (Ju) 
——Q,. 22, R. 11 — See Houses-and Rens 
— J. and K. Houses and Shops Rent Cor 

trol Act (14 of 2009), S. 2 (6) . 
J & K 49A (Feb) 

—O. 23, R. 1 — See 

(1) Ibid, S. 115 

(2) Ibid, O. 1, R. 8 
Andh Pra 32A (Jar) 
——O. 30, R. 1 — Suit against firm — N> 
relief claimed against partners independently 
of their character as partners — They’ need 

not be individually impleaded as defendants 
J & K 133A (Ser) 
——Q. 30, R. 6 — Appearance of partners 
— Rule does not create independert right m 
a parfner to be individually impleaded as a 
defendant to the suit J & K 133B (Sep) 


O. 30, R. 6 — “All subsequen: proceed- 
ings shall continue in the name of the firn?’ 
— Meaning J & K 133C (Sep) 
——Q. 32, R. 3 — Absence of formal order 
of appointment of guardian — Substantial 


All 37A (Fer) 





representation -~ No prejudice caused Ey 
irregularity — Decree against mmor not a 
nullity All 61 (Ap) 


—O, 37, Rr. I and 3 (as amended by Act 
104/76) — Leave to defend — Grant of — 
Principles to be applied Guj 131 (Sep) 


——Q. 37, R. 3 — See Ibid, O. 37, R. 1 
Guj 131 (Sep) 
——O. 39, Rr. 1, 2 — Ad interim injuncticn 
— Grant of — Principle governing 
Delhi 106 (Jul) 
——O. 39, Rr. 1, 2 and $. 151 — Trial Court 
applying the principle of O. 39, Rr. 1,2 
and relying on provisions of S. 151, grantirg 
temporary injunction — Order appealable 
Madh Pra 182 (Nov) 
—-O. 39, R. 2 — See Ibid, O. 29, R. 1 
Delhi 106 (Jub; 
Madh Pra 182 Noa 
——O Al, R. 1 — See Ibid, S. 107 
Cal 142A (Oct) 
——Q. 41, R. 3 — See Ibid, S. 148 
Mad 55 (Pe 
——O. 41, R. 17 — See Tenancy Laws — 
Andh. Pra. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), S. 20 (3: 
Andh Pra 44 (Fe) 
—O. 41, R. 18 — See Tenancy Laws — 
Andh. Pra. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), S. 20 (34 


Andh Pra 44 (Fed) 


—O. 41, R. 22 — See Tenancy Laws — 
A. P Land Reforms (Ceiling on Agriculta- 


Civil P. C. (contd.) 
ral Holdings) Act (1 of 1973), S. 20 
Andh Pra 127 (Sep) 


——Q. 41, R. 31 — First appeal — Death of 
appellant — Court holding heirs not entitled 
lo continue appeal — Necessity fo give find- 
ings on all issues raised before it 
| J & K 49B (Feb) 
——O. 43, R. I (f) — See Limitation Act 
(1963), S. 5 Cal 163A (Nov) 
——O. 47, R. 1 — High Court in earlier 
proceedings ordering remand only for re- 
considering applicability of S. 4-A (1) (b} of 
Kerala Land Reforms Act — Lower Court 
giving its finding — On revision no other 
point arises for consideration 
Ker 180B (Nov) 


Cochin Abkari Act (1 of 1077) (as amended 
in 1967) — Power to levy duty on alcohol 
wasted during manufacture — Included in 
power to control abuse of alcohol 

Ker 146D (FB) (Oct) 
——S. 12 — See 


(1) Constitution of India, Art. 19 (1) 
OO (ei Ker 146B (FB) (Oct) 
(2) Constitution of India, Sch. 7, 
List I, Entry 84 - 
Ker 146A (FB) (Oct) 
——S. 12A — See 


(1) Constitution of India, Art. 19 (1) 
(f) (ei Ker 146B (FB) (Oct) 

(2) Constitution of India, Sch. 7, 
List 1, Entry 84 ` 

Ker 146A (FB) (Oct) 

——S. 12B — See 


(1) Constitution of India, Art. 19 (1) 
(Ð (œ) er 146B (FB) (Oct) 
(2) Constitution cf India, Sch. 7, 
List 1, Entry 84 
Ker 146A (FB) (Oct) 
——S. 13 — See 
(1) Constitution of India, Art. 19 (1) 
(f) (g) Ker 146B (FB) (Oct) 
(2) Constitution of India, Sch. 7, 
List 1, Entry 84 
Ker 146A (FB) (Oct) 
—-—S. 13A — See 
(1) Constitution of India, Art 
(f) (ei 
(2) Constitution of India, 
List 1, Entry 84 
Ker 146A (FB) (Oct) 


19 (1) 
Ker 146B (FB) (Oct) 
Sch. 7, 


——5S. 14 — See 


(1) Constitution of India, Art. 19 (1) 

(f) (g) Ker 146B (FB) (Oct) 

(2) Constitution of India, Sch. 7, 
List 1, Entry 84 

Ker 146A (FB) (Oct) 
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Cochin Abkari Act (contd.) 
——S§, 68A — See 
(1) Constitution of India, Art. 
(f) (e) 
(2) Constitution of India, 
List 1, Entry 84 
Ker 146A (FB) (Oct; 
Commissions of Inquiry Act (60 of 1952). 
S. 8B — See Constitution of India, Art. 14 
~ Delhi 91C (Jun; 
Commissions of Inquiry (Central) Rules 
(1952), R. 5 (2) (a) — See Constitution of 
India, Art. 14 Delhi 91C (Jur 


Conduct of Election Rules (1961), Form 25 
~~ See Representation of the People Act 
(1951), S. 86 (5) All 311 (Jan: 
~~—~—-R. 63 — Failure to order recounting — 
Duty of High Court All 39E (Feb) 
——R. 63 — Application for recounting — 
Factors that can be taken into account by 
Returning Officer All 39F (Feb: 
~———R, 63 — Recount — Grounds for 

All 39H (Feb: 


Constitution of India, Art. 13 — See Educa- 
tion — Karnataka Medical Colleges (Selec- 
tion for Admission) Rules (1977) and (1978) 

Kant 50B (Feb: 


19 O 
Ker 146B (FB) (Oct 
Sch. 7, 


———Art. 14 — See also 
(1) Houses and Rents — U. P. Urbar 
Buildings (Regulation of Letting, 
Rent and Eviction) Rules (1972), 
R. I1 All 140C (FB) (Octi 
(2) M. P. Ashaskiya Shikshan Sansthe 
(Adhyapakon Tatha Anya Karm- 
chariyon Ke Vetano Ka Sandayai 
Adhiniyam (1978), S. 4 
Madh Pra 136E (Sepi 
(3). M. P. Ashaskiya Shikshan Sanstha 
(Adhyapakon Tatha Anya Karm- 
chariyon Ke Vetano Ka Sandaya) 
Adhiniyam (1978), S. 8 
: Madh Pra 136D (Sep! 
(4) Punjab Municipal (Executive Offis 
cer) Act (1931), $. 3 (7) 
Punj 121 GB) (Sep) 
———-Arts. 14, 19, 20 ©),-21 — Commissions 
of Inquiry Act (1952), S. 8B and Commis- 
sions of Inquiry (Central) Rules (1972), 
R. 5 (2) (a) — Validity —- Not ultra vires 
Delhi 91C (Jun) 
———-Art. 14 — Provincial Small Cause Courts 
Act (1877), S. 17 (1) Proviso — Not discri- 
minatory All 122B (Sep} 
————-Arts. 19 — See Ibid, Art. 14. 
Delhi 91C Ou 
——Art. 19 (1) (c) and (6) — Right to form 
association Obiects of association 
Interference with by law — Permissibility 
Madh Pra 136B (Sep) 


— nine 
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Constitution of India (contd.)} 
geg EE ERR RECH 
Laws — Kerala Debt Relief Act (1977), 
S. 3 Ker 135C (Sep) 
Arts. 19 (1) (f), (oi and 301 — Cochin 
Abkari Act (1 of 1077), Ss. 12, 12A, 12B, 13 | 
13A, 14, 68A and Kerala Spirituous Prepara- 
tions (Control) Rules (1969), Rr. 4, 5, 6 (3) 
and 11 (a) — Object of the Act and Rules 
thereunder is to prevent abuse of alcohol for 
manufacturing spurious drugs — Restrictions 
are reasonable — No contravention of Art. 
cle 19 (1) £ Ker 146B (FB) (Oct) 
ATİ 20 (3) — See also Ibid, Art. 14 
Delhi 91C (Jun) 
——Art. 20 (3) — Proceedings under Com- 
missions of Inquiry Act, 1952 — Nature of 
— There is no accused — Proceedings do 
not attract Art. 20 (3) Delhi 21B (Jun) 
——Art. 21 — See Ibid, Art. 14 
Delhi 91C Gun) 
————Art. 30 (1) — See also M. P. Ashaskiya 
Shikshan Sanstha (Adhyapakon Tatha Anya 
Karmchariyon Ke Vetano Ka Sandaya) Adhi. 
hiyam (1978), S. 6 (a) (i) to (vi) (b), (c) 
Madh Pra 136G (Sep) 
——Art, 30. (1) — Right of minorities to run 
educational institutions Not absolute — 
Permissible regulatory measure — Test to 
determine Madh Pra 136F (Sep) 


———Arts. 141, 226 Change in law by 
Supreme Court after order of remand by 
High Court — Decision rendered after re- 
mand challenged High Court to take 
notice of change in law All 125 (Sep) 


———Art. 141 — Larger Bench of Supreme 
Court observing that all aspects not brought 
to the notice of the Court in its earlier judg- 
ment Anything contrary contained in 
earlier judgment not binding on Courts even 
though it is not specifically overruled 
Andh Pra 141G (FB) (Oct) 
———Art. 163 — See Ibid, Art. 188 
Mad 149A (Oct) 


——Art. 166 — State Government resolution 
— An executive action within the article — 
Cannot be modified by inter-departmental 
letters and circulars. Pat 76B (Apr) 
———Art, 188 — See also Ibid, Art. 226 
Mad 149D (Oct) 
~———-Arts. 188, 163 — Oath or affirmation by 
member of legislative Council of the State — 
Governor’s act or function under Art. 188 
whether results in an act compelling him to 
consult the Council of Ministers under Arti- 
cle 163 Mad 149A (Oct) 
Arts. 188, 193 — Scope Oath or - 
affirmation by member of Legislative Coun- 
cil of the State — Provision of Art. 188 is 


See also Debt 


Fema 


ierg 
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Constitution of Ingia (contd.) 
mandatory -— Art. 193 imposes a penaky 
for not obeying Art. 188 — Doctrine of sub- 
Stantial compliance can be invoked 

Mad 149B (Oct) 


Art. 188 — Oath or affirmation by mem- 
ber of Legislative Council of the State — 
Nominee appointed by Governor — Beth 
the Governors as well as his nominee cas 
concurrently exercise jurisdiction, under Ari- 
cle 188 Mad 149C (Oct) 


——Art. 193 — See Ibid, Art. 188 
Mad 149B (Oct? 


D 





—Art. 226 — See also 
(1) Ibid, Art. 141 All 125 (Sep) 
(2) Employees’ Provident Funds .aad 
Miscellaneous Provisions Act 
(1952), S. 19A 
Raj 153A (FB) (Oct) 
(3) Municipalities — Punjab Munici- 
cipal Act (1911), S. 236 (2) 
Punj 189 (Nev) 
(4) Tenancy Laws — Andh. Pra. Laad 
Reforms (Ceiling on Agricultusal 
Holdings) Act (1 of 1973), S. 22 
Andh Pra 8 (Jan) 
(5) U. P. Disciplinary Proceedings 
(Administrative Tribunal) Rue 
(1947), R. 7 
All 138A (FB) (Oct) 
——Art. 226 — U. P. Imposition of Ceiling 
on Land Holdings Act (1 of 1961), S. 56) 
— Transfer of land by tenure-holder in good 
faith and adequate consideration — Findiig 


of lower Courts that sale-deeds were rot 
saved by S. 5 (6) — High Court cannot 
interfere All 4 (Jan) 

Art. 226 — Territorial jurisdiction — 





Respondents residing at Delhi and cause of 
action also arising at Delhi — Andhra Pra- 
desh High Court cannot entertain writ peti- 
tion Andh Pra 11A (Jan) 
Art. 226 — Quo warranto — Constifu- 
tional or legal competency of Commission of 
Inquiry not challenged —- Quo warranto can- 
not be issued to quash acts of Commission 
Andh Pra 11B (Jan) 
—Art. 226 — Quo warranto — Who can 
apply for Andh Pra 11C (Jan) 
——Art. 226 — Finding of fact — Interfer- 
ence with All 37B (Feb) 
——Art. 226 — Writ petition — Necessary 
parties not impleaded — Effect 
Kant 50A (Feb) 
——Art. 226 — Writ petition against Bihar 
State Electricity Board — Dispute concerned 
with State Government Resolution — Stete 
Government — Whether, a necessary party 
Pat 76A (Afr) 





Constitution of India (contd.) 

Art. 226 — Petition under — 

drawal of, when to be allowed 
Delhi 91A (Jun) 


Arts. 226, 361, 188 — Writ petition by 
a duly elected member to the Legislative 
Council of the State — Petitioner challeng- 
ing that the Secretary to the Government 
prevented him to comply strictly with the 
provisions of Art. 188 — Petition not bar- 
red by Art. 361 Mad 149D (Oct) 
Art. 226 — Writ petition — Declaratory 
telief — If can be granted 


With- 











Mad 149E (Oct) 


-——Art. 226 — Memo No. EA/969(4)/IV-3/75 
— Validity of Memorandum — Delimitation 
of Tahsil Blocks — Held Memorandum 
could not be challenged by Tahsildars 

Cal 166 (Nov) 


——Arts. 226 and 311 — Dismissal from 
service on proof of misconduct — Complaint 
of denial of opportunity to defend not justi- 
fied — Petition challenging the order dismiss- 
ed Kant 173 (Nov) 


Art. 226 — Natural justice — Karnataka 
Land Reforms Act (10 of 1962), Ss. 66 and 
67 — Orders determining surplus land — 
No notices served or opportunity of being 
heard given to petitioner — Held, orders 
violated principles of natural justice 

Kant 175A (Nov) 


——Art. 226 — Laches — Writ petition 
challenging acquisition proceedings — Held, 
unexplained delay was a good ground for 
dismissing writ petition — Decision of Patna 
High Court affirmed SC 191 (Nov) 
Art. 226 (3) — Alternative remedy — 
When bars entertainment of petition 

Kant 201A (Nov) 


Art. 226 (3) — (as amended by 42nd 
amendment) — See also Karnataka Cinema 
(Regulation) Act (23 of 1964), S. 5 
Kant 18 (Jan) 

——Art. 226 (3) — Bar of writ petition — 
Alternative remedy — Available ~—— Petition 
not maintainable Raj 78A (Apr) ` 
——Art. 254 — Applicability —- Pre-Consti- 
tution enactment not covered 

Andh Pra 141C (QB) (Oct) 
Art. 309, Proviso — Punjab Excise and 
Taxation Department (State Service Class 
HI-A) Rules (1956), Rr. 6, Proviso and 13 
— Appoiniment to posts of Assistant Excise 
and Taxation Officers — Rotational system 
of appoiniment cannot be read in quota 
rule as provided in R. 6 in the absenco of 
provision therefor in Rules 
Punj 152A (FB) (Oct) 
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Constitution of India (contd.) 
———Art. 311 — See : 
(1) Ibid, Art. 226 Kant 173 (Nov) 
(2) U. P. Disciplinary Proceedings 
~ (Administrative Tribunal) Rules 
(1947), R. 7 
All 138A, B (ŒB) (Oct) 
——Art. 361 — See Ibid, Art. 226 
` Mad 149D (Oct) 
~——Sch. VI, Para 4 — Jurisdiction of Dis- 
trict Council Court — It can try a suit tri- 
able by subordinate District Council Court 
Gauhati 118 (Sep) 
Sch. VIL, List I, Entry 84; List II, 
Entry 8 — Cochin Abkari Act (1 of 1077), 
Ss. 12, 12A, 12B, 13, 13A, 14 and 68A (as 
amended in 1967) — Validity — Kerala 
Spirituous Preparations (Control) Rules (1969), 
Rr. 4, 5, 6 (3) and II (a) — Rules are intra 
vires — No conflict between Entry 84 of 
List I and Entry 8 of List Il 
Ker -146A (FB) (Oct) 
——Sch. VII, List II, Entry 8 — See also 
Ibid, Sch. VII, List I, Entry 84 
Ker 146A (FB) (Oct) 
——Seventh Schedule, List H Entry 8 — 
Kerala Rectified Spirit Rules (1972), R. 16 (4) 
— Power to levy supervision charges in re- 
spect of sales of non-duty paid rectified spi- 
rit from bonded spirit store — R. 16 (4) 
therefore, is not ultra vires 
i Ker 146C (FB) (Oct) 
Sch. 7, List H, Entry 30 -- See Debt 
Laws — Kerala Debt Relief Act (1977), Pre 
Ker 135A (Sep) 











Sch. 7, List II, Entry 57 — See Bihar 
and Orissa Motor Vehicles Taxation Act 
(1930), S. 6 Pat 186 (Nov) 
Contempt of Courts Act (70 of 1971), 


Ss. 2 (c) and 12 — Criminal Contempt — 
Using of insulting language in face of Pre- 
siding Officer of Court —.Contemners, guilty 
of contempt of Court Punj 96C (FB) (Jul) 
——S. 6 — See Ibid, S. 17 

Punj 96D (FB) (Jul) 
——S. 12 — See Ibid, S. 2 (c) 

Punj 96C (FB) (Jul) 
——S, 12 a —- Punishment for contempt 
— Tender of apology — Mitigating circum- 
stances — Considerations of — Duty of 
Court Punj 96E (FB) (Jul) 
——S. 17 — See also Evidence Act (1872). 
S. 3 Punj 96B (FB) (Jul) 
——Ss. 17, 6 — Criminal contempt — Justi- 
fication for — Plea, if open 

Punj 96D (FB) (Jul) 
——_S. 17 — Court, if authorised to consider 
conduct of third party Punj 96F (FB) (Jul) 
——S. 17 — Proceeding for contempt — 


.Contempt of Courts Act (contd.) - 


Earlier order of Court, if open to adverse 
comment Punj 96G (FB) (Jul) 
———S. 19 (1) (b) — Appellant held guilty of 
contempt by High Court, admonished and 
warned of dire consequences if repeated — 
Appeal to Supreme Court — Lapse of 
7 years — Held warning should be deleted 
and award of costs set aside 

SC 159 (Nov) 


Contract Act (9 of 1872), S. 2 (d) — Con- 
tract in effect. creating trust in favour of 
third person — Such person can sue to en- 
force rights arising under contract 

Delhi 47B (Feb) 


aene: 3, 4 — Acceptance — Completion of 
Cal 66B (Apr) 


————S. 4 — See Ibid, S5. 3 Cal 66B (Apr) 
——S. 16 — See Succession Act (1925), Sec- 
tion 63 ` Cal 46D (Feb) 
——S, 23 — See Hindu Law — Partition 
-Cal 117B (Sep) 
———S. 182 — Commission agent — Types 
of — Right to claim commission on consum- 
mation of transaction Mad 22 (Jan) 


CO-OPERATIVE SOCIETIES 


—Karnataka Co-operative Societies Act (11 of 
1959), Ss. 30 (1), 106 (1) (e) and 2 (a) — 
Appeal against order of Registrar removing 


committee of society — Scope of 
` Kant 201B (Nov) 
——S. 106 (1) (e) and (2) (a) — See Ibid, 


S. 30 (1) Kant 201B (Nov) 
Criminel Procedure Code (5 of 1898), S. 309 
— See Ibid, S. 350 Gauhati 144 (FB) (Oct) 
——Ss, 350, 309 — Khasi Siemships (Admin- 
istration of Justice) Order (1950), P. 4 — 
Trial for offence of murder in tribal areas 
of Meghalaya — Deputy Commissioner or 
Addl. Deputy Commissioner can be equated 
to a Sessions Judge and not to a Magistrate 
— Resort to S. 350 — Not permissible 
Gauhati 144 (FB) (Oct) 


Criminal Procedure Code (2 of 1974), S. 146 
— Initiation of proceedings under S. 145 
— Attachment without hearing parties per- 
missible — Attachment to continue till con- 
clusion of proceedings. 1975 BDCT 856, 
Overruled. Pat 120 (FB) (ep) 
Ss. 200, 202, 227 — Case exclusively tri- 
able by Court of Session — Duty of Mag, 
trate Ker 177 (FB) (Nov) 
——S. 202 — See Ibid, S. 200 
Ker 177 (FB) (Novy) ` 

———S. 227 — See Ibid, S. 200 
i Ker 177 (FB) (Novy) - 
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DEBT LAWS 


——Andh. Pra. Agricultural Indebtedn2ss 
(Relief) Act (7 of 1977), S. 3 (t) — See Debt 
Laws — A. P. Indebted Agriculturists Lard- 
less Labourers. and Artisans (Temporcry 
Relief) Act (1976), S. 2 {e) 


Andh Pra 155A (Oct) ` 


—S. 3 (t) (i) and (ii) — Exclusive clawse 
contained in cl. Gi) — Applies to both men- 
ber and non-member of Scheduled Tribe 
Andh Pra 7 (Jen) 

——Ss. 3 (DD (OU and 4 — Small farmer — 
Who is Andh Pra 155B (Oct) 
——S. 4 — See Ibid, S. 3 © (0) 

Andh Pra 155B (Ost) 
—Andhra Pradesh Indebted Agriculturists 
Landless Labourers and Artisans (Temporary 
Relief) Act (24 of 1976), S. 2 (e) — A. P. 
_ Agricultural Indebtedness (Relief Act (Nc. 7 
of 1977), S. 3 (t) — Execution of money- 
decree — Judgment-debtor claiming relief as 
‘artisan’ under 1976 Act — Power of exect- 
ing Court to give relief claimed 

Andh Pra 155A (Oct) 


~—Bihar Scheduled Castes, Scheduled Trites, 
Backward Classes (Annexure I) and Deneti- 
fied Tribes Debt Relief Act 1974 (20 of 
1975), Ss. 2 (g) 3 — Applicability 
Pat 28A (Jan) 
-—S. 3 — See Ibid, S. 2 (g) 
Pat 28A (Jan) 
—Kerala Debt Relief Act (17 of 1977), Pre- 
amble — Constitutional validity — Act is 
not beyond legislative competence of <he 
State Ker 135A (S2p) 
—— Preamble — "Constitutional validity 
Ker 135E (S2p) 
S. 2 (4) — ‘Debtor’ — Relationship 3e- 
tween subscriber and chitty-holder is one of 
a debtor and creditor Ker 135B (S2p) 





—S. 3 — Constitutional validity — Previ- ` 


sion extinguishing debt is not violative of 
Art. 19 (1) (£) and (g) of the Constitution 

Ker 135C (Sep) 
—-S. 3 — Provision excluding jurisdict on 
of Civil Courts — Not arbitrary 

Ker 135F (S2p) 
——S. 8 — Provision barring legal prazti- 
tioners from appearing before Tribunals — 
Not unreasonable Ker 135 D (Sep) 


—Madhya Pradesh Anusuchit Jati Tatha 
Anusuchit Janjati Rini Sahayata Adhiniyam 
(12 of 1967), S. 2 (4) — Debt — Meaning 
of — Liability owing to creditor subsisting 
on the date of Act would be debt 

Madh Pra 26 (Jan) 


-—-Orissa Money-lenders Act G of 1939), 
S. 18-B (inserted by Act 54 of 1975) — Suit 
for recovery of loan — Order under Sec- 


Debt Laws — 


Orissa Money-lenders Act 
(contd.) 

tion 18-B (2) not produced — Abatement of 

suit without granting money-lender time to 

produce order held not justified 


Orissa 74 (Apr) 


Deed — Construction — Nature of docu- 
ment for purposes of stamp duty — Docu- 
ment to be construed as it is 
All 5A (Jan) 

——-—Construction —- Document whether agree- 
ment of sale or sale-deed. All 5B (Jan) 
Delhi Rent Control Act (59 of 1958) 

See under .Houses and Rents. 
East Punjab Urban Rent Restriction Act 
(3 of 1949) | 

See under Houses and Rents. 


EDUCATION 


-Karnataka Medical Colleges (Selection for 
Admission) Rules (1977) and (1978) — Not 
laws but only executive orders 

Kant 50B (Feb) 
~—-Orissa Education Code, S. 10-A — Degree 
of “Shastri” of Rashtriya Sanskrit Sansthan, 
New Delhi — Degree-holder qualified to be 
Sanskrit teacher Orissa 56 (Feb) 


—-West Bengal Board of Secondary Educa- 
tion Act (5 of 1963), S. 22 — See 
(1) Education — W. B. Board of 
Secondary Education (Manner of 
Hearing and Deciding Appeals by 
Appeal Committee) Regulations 
(1965), Regn. 9 
Cal 128A, C (Sep) 
(2} Education — W. B. Board of 
Secondary Education (Manner of 
Hearing and Deciding Appeals by 
Appeal Committee) Regulations 
(1965), Regn. 9 -(1) (bi ©) 
Cal 128B (Sep) 
-—\yest Bengal Board of Secondary Educa- 
tion (Manner of Hearing and Deciding Ap- 
peals by Appeal Committee) Regulations 
(1965}, Regn. 7 — See Ibid, Regn. 9 
Cal 128A (Sep) 
——Regns. 9 and 7 -—— Disposal of appeal 
without compliance with Regn. 7 is without 
jurisdiction Cal 128A (Sep) 
——Regn. 9 — Appeal Committee —— Powers 
of — Scope — Ground not raised in appeal 
memo —- Maintainability Cal 128C (Sep) 
Regn. 9 (1) (b) @ — Dismissal of 
teacher found not proper by Appeal Com- 
mittee — It should not automatically rein- 
State him Cal 128B (Sep) 








State 
Cen- 


Electricity Act (9 of 1916), S. 37 — 
Government’s Rules operate until the 
tral Board frames its Rules 

Kant 174B (Nev) 
——S, 37, Electricity Rules, 1956, R. 45 and 
Karnataka (Licensing of Electrical Contrac- 
tors and Grant of Certificates and Permits 
to Electrical Supervisors and Wiremen) Rules. 


1976, Rr. 10, 12, 13 and 15 — Grant of 
Licences and Competency Certificates — 
State Board only recommends — Power to 


grant lies with the Government 
Kant 174C (Nov) 


-———§. 37 — Electricity Rules, 1956, R. 45 
— Karnataka (Licensing of Electrical Con- 
tractors and Grant of Certificates and Permits 
to Electrical Supervisors and Wiremen) Rules 
(1976), R. 13 (1) — Rule 13 (1) as relates to 
full time employment of a recognised electri- 
cal supervisor ultra vires the Central R. 45 

Kant 174D (Nov) 


———S§. 37 — Electricity Rules, 1956, R. 45 
— Electricity Supply Act (1948), S. 79 (j) — 
(Karnataka) State Electricity Supply Regula- 
tions, Regn. 15 — Karnataka (Licensing of 
Electrical Contractors and Grant of Certifi- 
cates and Permits to Electrical Supervisors 
and Wiremen) Rules, 1976, R. 13 2) — 
Under Regn. 15 the Contractor had to sub- 
mit completion and test report of new instal- 
lation — State R. 13 (2) invalid to: the ex- 
tent that testing instruments are required to 
be always maintained Kant 174E (Nov) 


———S, 37 — Electricity. Rules, 1956, Rule 45 
and Karnataka (Licensing of Electrical Con- 
tractors and Grant of Certificates and Permits 
of Electrical Supervisors and Wiremen) Rules, 
1976, Rule 18 —- Requirement that wireman 
working under supervision of permit or com- 
petency certificate holder too should hold 
certificate is invalid Kant 174 F (Nov) 


———S, 37 — Electricity Rules, 1956, R. 45 and 
Karnataka. (Licensing of Electrical Contractors 
and Grant of Certificates and Permits of Elec- 
trical Supervisors and Wiremen) Rules, 1976, 
Rule 16 — Contractor’s licence valid for - one 
year — Provision not invalid — Validity for 
3 years suggested 


~——S. 37 (1) — Electricity Rules, 1956, R. 45 
— State. Government’s rules to regulate 
issuance of licences and competency certifi- 
cates intra vires Kant 174 A (Nov) 


Electricity Rules (1956), R. 45 — See 
(1) Electricity Act (1910), S. 37 
Kant 174 C, D, E, F, G (Nov) 
(2) Electricity Act (1910), S. 37 (1) 
Kant 174 A (Novy) 


Kant 174 G (Nov). 
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Electricity Supply Act (54 of 1948), S. 78 (j) 
— See Electricity Act (1910), S. 37 
Kant 174 E (Nov) 


Employees’ Frovident Funds and Miscellanc- 
ous Provisions Act (19 of 1952), S. 1 (3) — 
— Applicability of the Act — Employment 
of 20 or more persons — Computation 
Raj 153 B (FB) (Oct) 
——S. 19-A — Central Government whether 
can issue directions under Section 19-A at the 
instance of private parties 
' Raj 153 A CFB) (Oct) 


Employees’ State Insurance Act (34 of 1948), 
S. 2 (9) and (12) — Hospital attached to and 
maintained by factory exclusively for benefit 
of employees of factory and their families — 
Workers employed in are “employees” with- 
in Section 2 19) Kant 145 (EB) (Oct) 


Evidence Act (1 of 1872), S. 3 — Apprecia- 
tion of evidence — Credibility of witness — 
Determination — Test 
Andh Pra 41 D (Feb) 
———S. 3 — Evidence — Appreciation of — 
Several witnesses —~ Discrepancies 
Delhi 48 C (Feb) 
Lä, 3 — Contempt matter — Evidence of 
Presiding Officer concerned — Value of 
) Punj 96 A (FB) (Jul) 
——~S, 3 — Appreciation of evidence — Con- 
tempt matter —- Issue forming the core of 
the plea of justification raised by contemners 
— Evidence in support thereof pressed up to 
the last stage of arguments — Held, case 
could not be decided without a firm conclu- 
sion thereon — Fact:that parties took con- 
flicting stands was immaterial. (Per S. S. 
Sandhawalia, J.) Punj 96 B (FB) (Jul) 


———S. 34 — Bankers’ Books Evidence Act 
(1891), S. 4 — Books of account — Proof of 
entries in backers’ books Cal 15 B (Jan) 


———S. 85 — Power of attorney duly authenti- 
cated by notary public — Presumption 
Delhi 199 A (Nov) 
———§. 101 — See Succession Act (1925), Sec- 
tion 2 (h) Andh Pra 41 C (Feb) 


——Ss. 101 t 104 — See Houses and Rents 
—- Rajasthan Premises (Control of Rent and 
Eviction) Act (1950), S. 14 Raj 97 (Jul) 
———S. 114 — Adverse inference — Intention 
and knowledge — When intention can be in- 
ferred Cal 65 B (Apr) 
——-S§. 114 — Partition suit — Defendant not 
producing books of account in his possession 
— Adverse inference if can be drawn 
Cal 142 B (Oct) 
———S. 114, Tus. (ei — See Negotiable In- 
struments Ac: (1881), S. 118 
Andh Pra 196 A (Nov) 
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Evidence Act (contd.) 

——§. 115 — See also Houses and Rents — 
-- Madh. Pra. Accommodation Control Act 
(41 of 1961), S. 25 Madh Pra 71 (Apr) 
S. 115 — Estoppel — Bihar Electricity 
Board granting rebate in electric charge oi 
the basis of Government resolution — Rc- 
solution modified — Board is not estopped 
from withdrawing concession 





Pat 76 C (Apr) 


Finance (No. 2) Act (15 of 1965), S 24 (94, 
(10), (11) and (15) — Declaration and pay- 
ment of tax by declarant — Effect. 1975 Tax 
LR 515 (Al), Overruled; (1975) 98 ITR 681 
(Delhi), Dissented from. All 137 (FB) (Oe? 
Forward Contracts (Regulation) Act (74. cf 
1952), Ss. 2 (c) and (i) and 15 (3-A) — Case 
of immediate delivery is not contemplated by 
definition of forward contract contained m 
Section 2 (c) read with Clause (i) 
Cal 156 (Oc:) 
-——S. 15 (3-A) — See Ibid, S. 2 (c) 
Cal 156 (Oc: 
Fundamental Rules, R. 56 (j) — Compulsory 
premature retirement in “public. interest” — 
Adverse remarks — Non-communication cf 
-— Cannot form part of the material on 
which retirement of the officer should be based 
Delhi 143 (FB) (Oe? 
General Clauses Act (10 of 1897), S. 6 — 
See Interpretation of Statutes — Repealirg 
Act Madh Pra 102 (Ju) 
Guardians and Wards Act (8 of 1890), S. 25 
— Custody of minor — Application under 
Section 25 by Muslim father — Welfare cf 
minor is of paramount consideration 
All 160 (No~) 


HIGH COURT RULES AND ORDERS 
-Calcutta High Court Rules (Original Sided, 
Chap. X, R. 35 — See Civil P. C. (1908, 
0. 9, R. 3 Cal 163 B (No~) 
-—Chap. X, R. 35-A — See Civil P. C. 
(1908), O. 9, R. 3 Cal 163 B (Nor) 


Him, Pra. Gram Panchayat (Election) Rules 
(1978) 
See under Panchayats. 


Him. Pra. Gram Panchayat Rules (1971) 
See under Panchayats. 


Him. Pra. Panchayati Raj Act (19 of 1970) 
See under Panchayats. 


Hindu Adoptions and Maintenance Act (78 ef 
1956), S. 12 (c), Proviso — Effects of adop- 
tion — Restrictions on the rights of adopted 
child — Adopted child cannot divest any pez- 
son of any estate which vested in him or her 
before adoption Orissa 100 (Jul) 


Hindu Law — Joint Family — Constitution 
of — Death of Hindu father — His heirs do 
not automatically constitute a Hindu un- 
divided family Cal 117 A (Sep) 
Partition — Hindu undivided family ~- 
Death of father who was carrying on busi- 
ness in country liquor shop — There could 
be no partition of a licenced liquor business 

Cal 117 B (Sep) 
—— Religious endowment — Transfer of pro- 
perty. by shebait — Deed of transfer stating 
that person purported to transfer property as 
mutawalli on behalf of deity — Transferee 
cannot be heard to say that the property was 
not endowed property All 154 A (Oct) 


—— Religious Endowment — Alienation — 
Legal necessity All 154 B (Oct) 
—~Religious Endowment — Private endow- 


ment for sewa and puja of family idol — 
Only members of family are entitled to bene- 
fit of worshipping deity and only heirs of 
original founder are entitled in law to be 
shebaits All 154 D (Oct) 
——-Shebait —- Succession —- General Law 
of inheritance as amended from time to time 
applies to inheritance of shebaiti rights also 

All 154 E (Oct) 


Hindu Marriage Act (25 of 1955), Ss. 10 (1) 
(a), 23 — Petition for separation by husband 
— Desertion by wife — Finding of reasonable 
excuse — Finding based on evidence in Sec- 
tion 488, Cr. P. C. proceedings — Vitiated as 
based on irrelevant evidence All 113 (Sep) 
——S, 13-— Divorce — Grounds — Irretriev- 
able breakdown of marriage, not a ground 
Delhi 167 (Nov) 
——-S. 23 — See Ibid, S. 10 (1) (a) 
All 113 (Sep) 
Hindu Succession Act (30 of 1956), Pre. — 
Consolidating statute — Rule of construction. 
(Interpretation of Statutes.) 
Andh Pra 41 A (Feb) 
—-5. 4 — See Ibid, S. 30 
Andh Pra 41 B (Feb) 
—--—S. 14 — See also Ibid, S. 30 
Andh Pra 41 B (Feb) 
——S. 14 — Hindu Women’s Rights to Pro- 
perty Act (1937), Section 1 — Hindu widow 
acquiring right of maintenance — No parti- 
tion — Right whether becomes ‘absolute 
(Obiter) All 34 (Feb) 
Ss. 30, 14, 4 — Power of widow to dis- 
pose of property under Succession Act — 
Effect of Section 4 Andh Pra 41 B (Feb) 
Hindu Women’s Rights to Property Act (18 of 
1937), S. 1 — See Hindu Succession Act 
(1956), S. 14 All 34 (Feb) 
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HOUSES AND RENTS 


—Andh. Pra. Buildings (Lease, Rent and Evic- 
tion) Control Act (15 of 1960), S. 3 (1) (&) 
and S. 3 (8) — Show cause notice to tenart 
for unauthorised possession — Action drop- 
ped on tenant’s representation — Subsequert 
notice on same grounds incompetent 

Andh Pra 64 A (Apr) 
Ss. 3 (1) (a) and 3 (8) — Notice to tenart 
to vacate premises on ground of sub-letting 
not preceded by show cause notice — Notice 
is invalid Andh Pra 64 B (Apr) 
——S. 10 — See also Civil P. C. (1908), Sec- 
tion 144 Andh Pra 63 (Apr) 
Ss. 10, 12, 13 — Purchase of tenant oc- 
cupied premises — Eviction proceedings pend- 
ing — Application by purchaser for impleac- 
ing — Maintainable 








Andh Pra 195 (Nov) 
——S. 12 — See l 
(1) Ibid, S. 10 Andh Pra 195 (Nov) 
(2) Civil P. C. (1908), S. 144 
Andh Pra 63 (Apr) 
——S. 13 — See 
(1) Ibid, S. 10 Andh Pra 195 (Nov) 
(2) Civil P. C. (19908), S. 144 
Andh Pra 63 (Apr) 
Andie’ Pradesh Buildings (Lease, Rent and 
Eviction) Control Rules (1961), R. 23 (7) — 
— Summary enquiry — Initiation of — Ap- 
plication is not necessary Andh Pra 6 (Jan) 
—Bibar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), S. 11 — T. P. Act 
(1882), S. 106 — Suit for eviction — Whe- 
ther tenant-landlord relationship is substituted 
by mortgagor-mortgagee relationship can te 
decided only on consideration of relevant 
facts, circumstances and evidence in each 
case Pat 188 (Nov) 
S. 11-A — Order for deposit of rent — 
Rent in respect of period prior to suit fer 
eviction cannot be ordered to be deposited. 
(Point conceded). Pat 57 B (Feb) 





—Delhi Rent Control Act (59 of 1958), S. 14 | 


(1), Proviso (a), (c) and 15 — Eviction of 
tenant for non-payment of arrears of rent — 
Death of tenant pending proceeding — Legal 
representative cannot avail of benefit under 
Section 15 (1) Delhi 68 A (Apz) 
S., 15 — See Ibid, S. t4 (1) Proviso (a), 
(c) Delhi 68 A (Apr) 
—East Punjab Urban Rent Restriction Act 
(3 of 1949), S. 13 (3) and (4) — Rented land 
— Eviction of tenant by landlord for his own 
use — Non-user within next 12 months — 
Tenant entitled to restoration of possession 
Pun} 77 (Apz) 
—Jammu and Kashmir Houses and Shops 
Rent Control Act (14 of deer Smt), S. 2 (6) — 
Civil P. C. (5-of 1903), O. 22, R. 11 and R. 1 





Houses and Rents — J. & K. Houses and 
Shops Rent Control Act (contd.} 
— Legal representative of statutory tenant is 
not “tenant” within S. 2 (6) 
J & K 49 A (Feb) 
S. 2 (6) —- Death of statutory tenant — 
Mere acceptance of rent by Jandlord from 
persons in occupation of demised property 
would not make them tenants 
J & K 49 C (Feb) 


——S. 2 (6) — Tenant holding tenancy as 
member of joint Hindu family — Other mem- 
bers of family are not tenants within S. 2 (6). 

J&K 49 D (Feb) 


__Karnataka Rent Control Act (22 of 1961), 
S. 3 (rf) — ‘Tenant? — Legal representatives 
of a tenant residing in a separate premises 
purchased by them after eviction of the tenant 
do not fall within the meaning of the term 
‘tenant’ Kant 103 B (Jul) 
——S, 21 (1) (a) & (h) — See Ibid, S. 50 
Kant 176 A (Nov) 
——S§. 21 (2) — Tenant complying with the 
provisions of Section 29 by paying arrears of 
rent — Decree for eviction cannot be granted 
against him Kant 176 B (Nov) 
S. 25 — Application under — Death of 
applicant — His legal representatives are 
entitled to be brought on record 
Kant 103 A (Jul) 


within 








—-§. 25 (1) — ‘Original tenant’ 
meaning of Section 25 (1) — Who is 
Kant 103 C (Jul) 
——§, 25 (1) — Civil P. C. (5 of 1908), Sec- 
tion 115 — Application under Section 25 (1) 
by original tenant — Death of applicant — 
Rejection of composite application by his 
legal representatives to be brought on record 
and considered for benefit under Section 25 (1) 
— Interference under S. 115 of C. P. C. 
Kant 103 D (Jul) 
S. 50 (1) and S. 21 (1) (a) & (h) — Suit 
for eviction of a tenant under Sections 21 (1) 
(a) and 21 (1) (h) — Decree-on the basis of 
Section 2! (1) (a) — Claim by landlord under 
Section 21 (J) (h) rejected — Revision by 
tenant — Landlord cannot canvass the order, 
rejecting his claim under Section 21 (1) (b) 
Kant 176 A (Nov) 
—Karnataka Rent Control Rules (1961), R. 35 
— See Houses and Rents — Karnataka Rent 
Control Act (1961), S. 50 (1) 
Kant 176 A (Nov) 


—Madhya Pradesh Accommodation Control 
Act (41 of 1961, S. 12 (1) (a) — Suit for evic- 
tion of tenant for default in payment of rent 
— Transfer of suit premises during pendency 
of suit — Transferee gets right to continue 
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Houses & Rents — M. P. Accommodation 
Control Act (contd.) 

the suit on same ground in view of S. 109, 
T. P. Act Madh Fra 53 (Feb) 
—~—Ss, 25 and 26 — Deposit of rent — With- 
drawal by landlord whether amounts to waiver 
of objection regarding limitation for depasit- 
ing rent Madh Fra 71 (Apr) 
———_§S. 26 — See Ibid, S. 25 

Madh Fra 71 (Apr) 


~~Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950), S. 13 (3) (4) — 
See Ibid, S. 22 Raj 190 (Nov) 
~——S. 14 — Decree for eviction — Corpa- 
rative hardship to parties by passing or re- 
fusing to pass the decree — Evidence led. by 
both parties — Held that the question of 
burden of proof ceases to be material 

Raj 97 (Tul) 
——Ss, 22, 13 (3), (4) — Order under Sec- 
tion 13 (3) determining rent and interest and 
direction under Section 13 (4) — Order is 
appealable under Section 22 Rj 190 (Nov) 


—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 2 (2) — “Build- 


ing” — Interpretation — Test for determi- 
Nation ` Mad 101i Cub 
--—S, 8 — Landlady refusing to receive 


rent — Non-deposit of rent by tenant in Bank 
or with Rent Controller — Default was wi_ful 
Mad 133 A (Nov) 

~———S. 10 (3) (a)(ii) — Premises whether re- 
sidential or non-residential — Test to dezer- 
mine Mad 72 (Apr) 
——S, 10 (8} — Building belonging tc 3 
owners — Eviction petition filed by one — 
Written consent of other two co-owners filed 
subsequently — Whether cures initial defect 
Mad 54 (Feb) 

——S. 14 — Bona fide requirement — De- 
molition and reconstruction — Availability of 
sufficient funds — Approved plans, building 


licence, estimate etc. — Held, requirement of: 


landlady was bona fide Mad 183 B (Nov) 


—Uttar Pradesh (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 2 (c) (g) — 
See T. P. Act (1882), S. 116 

All 80 D (Jan) 
——S. 3 (1) (a} to (g) — See T. P. Act (1882), 
S. 116 All 80 D (Jan) 


——§. 3 (1) (a) — Arrears of rent: — Tenant 
not tendering entire arrears of rert — Land. 
lord can refuse to accept the tendered amount 

All 80 C (Jn) 
——§S. 3 (1) fei — Landlord having fulest 
knowledge of sub-letting — No action to 
eject tenant — Held, sub-letting was not wn 
lawful and without landlord’s consent 

All 81 B (Jun) 
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Houses & Rents — U. P. (Temporary) Control 
of Rent & Eviction Act (contd.) i 
S. 7-C — Deposit of rent under — Vali» 
dity of All 81 A (Jun) 
—~S. 7-E (3) and (4) — Landlord failed to 
carry out periodical repairs — Tenant is 
entitled to carry out the repairs at a cost not 
exceeding one month’s rent and deduct the 
amount from rent — Tenant commits no de- 
fault All 1 (Jan) 
—Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent & Eviction) Act (13 of 1972), 
S. 7 — Payment of water tax and house tax 
— Liability for payment of proportionate 
amount of these taxes is fastened upon tenant 
by Section 7T All 82 (Jun) 
——-S, 21 — Bona fide need of landlord — 
In overall assessment of landlord’s need, fact 
that married daughter stayed with him may 
also be considered All 194 (Nov) 
——S. 21 (1) (a) — Bona fide requirement — 





- Determination — Need of landlord ought to 


be considered objectively All 59 (Apr) 


——S. 29-A — Lessee becoming co-owner —~ 
Protection under in suit for partition by other 
co-owners All 124 B (Sep) 
——S. 34 (8) — See Ibid, S. 41 l 
All 140 A (FB) (Oct) 
Ss. 41 and 34 (8) — U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 
tion) Rules (1972), Rule 11 — Rule 11 is 
intra vires the Act — Directly covered by 
Section 34 (8) — Also justified under S. 41 
All 140 A (FB) (Oct) 


—Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Rules (1972), 
R. 11 — See Houses and Rents — U. P. 
Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 41 

All 140 B (FB) (Oct) 


——R. 11, Firstly — Allotment in favour of 
Government servant — Cannot be presumed - 
to be for public purpose except in certain 
contingencies — Priorities given in Rule 11 
— Writ Dem. No. 3445 of 1973 (AID, Over- 
ruled All 140 B (FB) (Oct) 


——R. 11 — R. 11 is not violative of Art. 14 
for classifying applicants for accommodation 
and giving preference to public purpose 

All 140 C (FB) (Oct) 


—West Bengal Premises Tenancy Act (12 of 
1956), S. 2 (7) — Lease of premises to firm 
for occupation by employee — Despite termi- 
nation of lease emplovee in possession — 
Liability of employee and firm for mesne 
profits on eviction Cal 67 (Apr) 
——S. 3 (2) Proviso — Applicability — Only 
valid leases are contemplated by he proviso 

Cal 86 B (Jun) 
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Houses & Rents — W. B. Premises Tenancy 
Act (contd.) 

~——-§, 13 (1) (a) — Sub-letting — Sub-letting 

need not be of the whole premises. but may 

be of part Cal 13 B (Jan) 


S. 13 (1) Gi) — Habitual default — After 
death of original landlord property devolving 
jointly on widow and her minor sons — 
Tenant depositing rent with Rent Controller 
in the name of widow in her individual capa- 
city — Tenant is a habitual defaulter 

Cal 13 A (Jan) 
S. 17 (1) — Order on application by 
tenant under Section 17 (1) — Held without 
jurisdiction. Original Order decided on 22-2- 
"1977 (Cal), Reversed Cal 45 (Feb) 
———S, 20 read with Sch, CI. 1 (1) — Suit not 
only for possession simpliciter but also for 
arrears of rent and mesne profits — Valua- 
tion of, for jurisdiction 








Income-tax Act (43 of 1961), S. 119 — Cir- 


cular under Section 5 (8) of 1922 Act was in 
force during assessment year 1971-72 but 
withdrawn after its expiry and before assess- 
ment order was passed — I. T. O. is bound 
by the circular — I. T. R. No. 35 of 1971 
(Ker), Overruled Ker 148 (FB) (Oct) 
Industrial Disputes Act (14 of 1947), S. 1 — 
Industrial Disputes (Appellate Tribunal) Act 
(1950), S. 3 —- Overriding effect of I. D. Act 
in the State of Hyderabad 

Andh Pra 141 B (FB) (Oct) 


—— Ss. 2 (b) and 19 (3) — Term “award” in 
Section 19 (3) — Interpretation — Includes 
awards made under other enactments as well 
Andh Pra 141 A (FB) (Oct) 
Ss. 2 (00) and 25-F — Automatic termi- 
nation by virtue of Rule 2505 of Railway 
Establishment Manual — No retrenchment — 
(1972) 2 LLJ 568; (1978) 2 LLJ 254 and Writ 
App. No. 201/78 (Keri, Overruled 
(Ker) 147 (FB) (Oct) 


S. 19, Sch. 2, Item 6 —- Award conferring 
benefits of certain amenities on certain work- 
men in view of special nature of their duties 
— It is a condition of service —- General re- 
- vision of pay scales — Effect 

Andh Pra 141 E (FB) (Oct) 
——S§. 19 (3) — See Ibid, S. 2 (b) 

Andh Pra 141 A (FB) (Oct) 
——S. 19 (3) and (6) — Industrial Disputes 
(Appellate Tribunal) Act (1950), S. 3 — 
Award notified under Trade Disputes Order 
on 31-3-1950 remaining effective and binding 
on 26-5-1950 when I. D. Act was extended 
to. State of Hyderabad — Award held con- 
tinued to be binding on parties in absence, of 








Cal 88 (Jun) 


Industrial Disputes Act (contd.) 
notice of termination of award 

Andh Pra 141 D (FB) (Oct) 
——S. 25-F — See Ibid, S. 2 (00) 

Ker 147 (FB) (Oct) 

——S. 33-C (2) — Scope of jurisdiction of 
Labour Court — Cannot, create new right. 
1977 Lab IC 1725 (Andh Pra), Held not good 
law in view of 1972 Lab IC 285 (SC) 

Andh Pra 141 F (ŒB) (Oct) 
——S§. 33-C (2) — Claim under — Heir or 
nominee of deceased workmen, cannot move 
Labour Court under Section 33-C (2). 1972 
Lab IC 733 (Bom) and 1977 Lab IC 1385 


(Pat), Diss. from. Per majority (A. S. 
Bains, J. contra). Punj 150 (ŒB) (Oct) 
—Sch. 2, Item 6 — See Ibid, S. 19 


Andh Pra 141 E (FB) (Oct) 
Industrial Disputes (Appellate Tribunal) Act 
(48 of 1950), S. 3 — See 
(1) Industrial Disputes Act (1947), -S. 1 
~ Andh Pra 141 B (FB) (Oct) 
(2) Industrial Disputes Act (1947), Sec- 
tion 19 (3) & (6) ` 
Andh Pra 141 D (FB) (Oct) 
Interest Act (32 of 1839), S. 1 — Interest —- 
Mortgage deed — Express agreement that no 
interest should be payable — Section -1 is not 
applicable Andh Pra 197 B (Nov) 
Interpretation of Statutes — See Hindu Suc- 
cession Act (1956), Pre 
Andh Pra 41 A. (Feb) 
—Deeming provisions — See Urban Land 
Ceiling and Regulation Act (1976), S. 2 (o) 
Expln. (B) Cal 129 B (Sep) 
—JInterpretation giving constitutional vali- 
dity to statutes to be preferred — See B. & O. 
Motor Vehicles Taxation Act (1930), S. 6 
Pat 186 (Nov) 
—TInternal aid — Statute and its parts — 
Proviso — Qualifies the rule — Two inter- 
pretations possible — One bringing it within 
purview of rule must be accepted and not vice 
versa Punj-152 B (FB) (Oct) 
—Provision of special character qualifies the 
provision of general character 
Pat 29 A 
—Repealing Act — Saving clause 
Madh Pra 102 (Jul) 
Jammu and Kashmir Civil Procedure Code 
(10 of 1977 Smt.), O. 8, R. 1 — See also Ibid, 
O. 8, R. 10 J & K 104 C du) 
—— 0O. 8, R. 1; O. 17, R. 3 — Failure to file 
written statement required to be filed under 
O. 8, R. 1 — Court passing order directing 
x parte proceedings against defendant — 
Order unsustainable — Court bas power 
only to strike out defence and proceed in ac- 
cordance with Order 17, Rule 3 
J &K 104 B Gud 


(Jan) 


J, & K. Civil P. C. (contd.) 
-—0O. 8, R. 9 — See Ibid, O. 8, R. 10 

J & K 104 C (Jul) 
——-O, 8, R. 10 — See also Ibid, O. 43, R. 1 
(b) J & K 104 A (Jul) 
——QO. 8, Rr. 10, 9, 1 — Rule 10 applies "o 
default únder R. 9 and not to one under R. i 

J&K 104 C OO 
——O. 17, R. 3 — See Ibid, O. 8, R. 1 

J&K 104 B JID 
——0. 43, R. 1 (b); O. 8, R. 10 — Appeal — 
Only the judgment pronounced under O. 3, 
R. 10 and not any other order passed under 
that rule is appealable — Order of strikirg 
out defence and for proceeding ex par-e 
against defendant on failure to file written 
statement -— Not an order pronouncing juds- 
ment — Hence not appealable ` 

J & K 104A (Juì 


Jammu and Kashmir Houses and Shops Rent 

Control Act (14 of 2009 Smt.) 

Sce under Houses and Rents. 
Karnataka Cinema (Regulation) Act (23 cf 
1964), Ss. 5, 10 — Power to grant licence 
under Section 5 — Order refusing to regrart 
licence is an order passed under Section 5 — 
Hence appealable under Section 10 — Wrt 
Petition not maintainable Kant 18 (Jar) 
——S. 10 — See Ibid, S. § 

Kant 18 (Jar) 

Karnataka Co-operative Societies Act (11 af 

1959) 

See under Co-operative Societies. 


Karnataka Land Reforms Act (10 of 1562) 
See under Tenancy Laws. 


Karnataka Licensing of Electrical Contractors 
and Grant of Certificates and Permits to 
Electrical Supervisors and Wiremen Rules 
(1976) — See 
(1) Electricity Act (1910), S. 37 
Kant 174 B (Now 
, (2) Electricity Act (1910), S. 37 (1) 
Kant.174 A (Now 
10 — See Electricity Act (1910), S. 37 
Kant 174 C (Novi 


———R 
Li 


——R, 12 — See Electricity Act (1910), S. 37 
Kant 174 C (Nov: 

~——R,. 13 — See Electricity Act (1910), S. 37 
Kant 174 C (Nov. 

———-R. 13 (1) — See Electricity Act (1910) 
S. 37. Kant 174 D (Novy. 
—-R, 13 (2) — See Electricity Act (1910) 
S. 37 Kant 174 E (Nov 
———R. 15 — See Electricity Act (1910), S. 37 
Kant 174 C (Nov. 

-—R, 16 — See Electricity Act_(1910), S. 37 
l Kant 174 G (Nov 

-—R, 18 — See Electricity Act (1910), S. 37 


Kant 174 F (Nov} 
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Karnataka Medical Colleges (Selection for 
Admission) Rules (1977) and (1978) 
See under Education. 


Karnataka Motor Vehicles Taxation Act 
(35 of 1957), Sch. Part A, Item 4-A -—— Owners 
of Motor Vehicles having only special per- 
mits issued under Secticn 63 (b) of Motor 
Vehicles Act—Not exigible to additional tax 
under Sch. Part A, Item 4-A of Taxation Act 
Kant 134 (Sep) 
Karnataka Motor Vehicles Rules (1963), 
R. 127 — See Karnataka Motor Vehicles 
Taxation Act (1957), Sch Part A, Item 4-A 
Kant 134 (Sep) 
Karnataka Municipalities Act (22 of 1964) 
See under Municipalities. 
Karnataka Rent Control Act (22 of 1961) 
See under Houses and Rents. 
Karnataka Rent Control Rules (1961) 
See under Houses and Rents. 
Karnataka Sales Tax Act (25 of 1957) 
See under Sales Tax. 


Karnataka State Electricity Supply Regula- 
tions, Reg. 15 — See Electricity Act (1910). 
S. 37 Kant 174 E (Nov) 
Karnataka Village Panchayats and Local 
Boards Act (10 of 1959) 
See under Panchayats. 


Kerala Debt Relief Act (17 of 1977) 
See under Debt Laws. 


Kerala Land Reforms Aci (1 of 1964) 

See under Tenancy Laws. 
Kerala Rectified Spirit Rules (1972), R. 16 (4) 
— See Constitution of India, Sch 7, List JI, 
Entry 8 Ker 146 C (FB) (Oct) 


Kerala Spirituous Preparations (Control) Rules 
(1969), R. 4 — See 

(1) Constitution of India, Art. 19 (1) (Ñ) (£) 

. Ker 146 B (FB) (Oct) 

(2) Constitution of India, Sch. 7, List I, 

Entry 84 Ker 146 A (FB) (Oct) 

-——R. 5 — See 

(1) Constitution of India, Art. 19 (1) () (g) 

Ker 146 B (FB) (Oct) 

(2) Constitution of India, Sch.7, List I, 

Entry 84 Ker 146 A (FB) (Oct) 
———R. 6 (3) — See 

(1) Constitution of India, Art. 19 (1) (£) (g) 

Ker 146 B (FB) (Oct) 

(2) Constitution of India, Sch 7,-+ List I, 

Entry 84 Ker 146 A (FB) (Oct) 





a} —— See 
(1) Constitution of India, Art. 19 (1) (© (g) 
Ker 146 B (FB) (Oct) 

(2) Constitution of India, Sch 7, List I, 
Entry 84 Ker 146 A (FB) (Oct) 
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Khasi Siemships (Administration of Justice) 
Order (1950), R. 4 — See Criminal P. C. 
(1898), S. 350 Gauhati 144 (FB) (Oct) 
Land Acquisition Act (1 of 1894, S. 6 — 
Acquisition for Andhra Pradesh State Road 
Transport Corporation — Provisions of 
Part VII not followed — Acquisition bad 
Andh Pra 162 (Nov) 
Limitation Act (9 of 1308), Arts. 142, 144 — 
Suit for possession by ejectment of defendants 
— Bar under Arts. 142, 144 when not ap- 
plicable All 3 B (Jan) 
——~Arts. 181 and 182 — Execution applica- 
tion dismissed on account of injunction or 
stay order — Application to set suspended 
execution proceedings in motion—No limita- 
tion applies Andh Pra 114 A (Sep) 
Limitation Act G6 of 1963), S. 5 and Arti- 
cles 122 and 137 — Conditional peremptory 
order for filing affidavit Cal 163 A (Nov) 
——Arts. 64 and 65 — Adverse possession — 
Suit for declaration of title and confirmation 
of possession over tank excavated on plot 


belonging to plaintiffs — Claim of adverse 
possession by State — No evidence of pos- 
session prior to suit — Claim not maintain- 
able .- Orissa 25 B (Jan) 





Art. 65 — See Orissa Survey and Settle- 
ment Act (1959), S. 42 Orissa 25 A (Jan) 
——Art. 111 — Suit by Janapada Sabha for 
possession of strip of land — Adverse pos- 
session — Proof Madh Pra 52 B (Feb) 
——Art. 122 — See Ibid, S. 5 l 

Cai 163 A (Nov) 
——Art. 136 — See Limitation Act (1908), 


Art. 181 Andh Pra 114 A (Sep) 
——Art. 137 — See l 
(1) Ibid, S. 5 Cal 163 A (Novy) 


(2) Limitation. Act (1908), Art. 181 
Andh Pra 114 A (Sep) 
Madhya Pradesh Accommodation Control Act 
(41 of 1961) 
See under Houses and Rents. 


Madhya Pradesh (Anusuchit Jati Tatha Anu- 
suchit Jan Jati Rini Sahayata) Adhiniyam 
(12 of 1967) l 
See under Debt Laws. 


Madhya Pradesh Ashaskiya Shikshan Sanstha 
(Adhyapakon Tatha Arya Karmchariyon 
Ke Ventano Ka Sandaya) Adhiniyam (20 of 
1978) 


-—Pre..— Object is co ensure payment of full 
salary of teachers in private schools in time 
and to provide security of tenure 

Madh Pra 136 A (Sep) 
~——S, 4 — Directions given by Educational 
Officer, — Disobedience -- Power to prose- 
cute Madh Pra 136 E (Sep) 


M. P. Ashaskiya Shikshan Santha (Adhya- 
pakon Tatha Anya Karmchariyon Ke 
Ventano Ka Sandaya) Adhiniyam (contd.) 

S. 5 (4), (6), (7) — Section is not invalid 

— Does not impose undue hardship upon 

private educational institutions l 

Madh Pra 136 C (Sep) 

——S. 6 (a) (i) to (vi), (b) and (c) — Validity 

— Clauses (i) (ii) of Section 6 (a) do not con- 

travene Article 30 (1) — Clauses (iii) and (iv) 

of sub-section (a) and sub-sections (b) and (c), 

however violate, Article 30 (1) - 

Madh Pra 136 G (Sep) 





D 





S. 8 — Power to grant exemption in suit- 
able cases — Not by itself invalid unless 
hostile discrimination is proved 
Madh Pra 136 D (Sep) 
Motor Vehicles Act (4 of 1939), S. 63 (6) — 
See Karnataka Motor Vehicles Taxation Act 
(1957), Sch. Part A, Item 4-A 
Kant 134 (Sep) 
——S. 68-FF — Routes already covered by 
approved scheme — Variations even by way 
of extending those routes — Not permissible 
Andh Pra 40 (Feb) 


- MUNICIPALITIES 
—-Bengal Municipal Act (15 of 1932), Ss. 330, 
331 — Suit for demolition of unauthorised 
construction — Jurisdiction of the Civil Court 
Cal 87 A (Jun) 
Ss. 330, 331 -—— Suit for demolition of 





unauthorised construction — Whether Sec. 4 
of the Specific Relief Act bars the institution 
of suit l Cal 87 B (Jum 


——S§. 331 — See Ibid, S. 330 
Cal 87 A, B (Jun) 
——§. 535 — Calcutta Municipal Act (33 of 
1951), Section 538 — Civil P. C. (5 of 1908), 
S. 80 — Municipality superseded — Ad- 
ministrator appointed — No ground for 
giving notice under S. 535 of Act of 1932, 
Section 538 of Act 1951 and Section 80 of 
Civil P. C. 1908 before filing suit against 
Municipality Cal 109 (Jul) 
-——Caleutta Municipal Act G3 of 1951, S. 538 
— See Municipalities — Bengal Municipal 
Act (1932), S. 535 Cal 109 (Jul) 
-~—Central Provinces & Berar Local Govern- 
ment Act (38 of 1948), Ss. 66 and 182 (2) 
(xxii) — Sale of immovable property be- 
longing to Janapada Sabha — Mode of — 
Sale must be in accordance with provisions 
of Act and Rules Madh Pra 52 A (Feb) 
——-S, 182 (2) (xxii) — See Ibid, S. 66 
Madh Pra 52 A (Feb) 
—Central Provinces and Berar Municipalities 
Act (2 of 1922), S. 38 — See Limitation Act 
(1963), Art. 111 Madh Pra 52 B (Feb) 
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Municipalities (contd.) 
——Karnataka Municipalities Act (22 of 1964), 
——Ss. 18 and 315 — Administrator in ofice 
— Election — Names of elected Councillors 
published in gazette — Term of office of 
new Councillors when commences 
Kant 70 A (Apr) 

S. 18 — General elections —- Names of 
elected Councillors published in gazette — 
Commencement of term from date later than 
publication — Circumstances 

Kant 70 B (Apr) 
SZ 315 — See Ibid, S. 18 

Kant 70 A (Apr) 


—Orissa Municipal Act (23 of 1950), S. 4 — 
See Ibid, S. 417-A (1) (a) Orissa 27 (Jan) 


—S. 337 (8) — Application for renewal — 
Applicant not informed within 30 days about 
rejection of his application —. Application 
for renewal shall be deemed to have bsen 
allowed Orissa 184 (Nov) 
—Ss. 417-A (1) (a), 4 — Constitution of 
notified area — Notice of Governmental in- 
tention must be published in regional language 
in clear terms Orissa 27 (Jan) 





—Punjab Municipal Act (3 of 1911), S. 235 — 


See Ibid, S. 236 (2) Punj 189 (Nov) 


—-Ss. 236 (2), 235 — Modification or altera- 
tion of resolution passed by Municipal Cem- 
mittee by Government — Notice to Munici- 
pality or to persons affected not necessary — 
Civil Writ No. 2415 of 1968, D/- 21-2-1369 
(Dun and 1973 Serv LC 264 (Punj), Over- 
ruled Puny 189 (a 
—Punjab Municipal (Executive Officer) 
(2 of 1931), S. 3 (7) (before its repeal by 
Act 24 of 1973) — Executive Officer of 
Municipality — Termination of service — 
Issue of show cause notice — Not a pre- 
condition — Principles of natural justice ex- 
cluded by necessary intendment. 

Punj 121A (FB) (Sep) 
——S. 3 (7) — Executive Officer of Muniici- 
pality — Power to terminate his  serv-ces 
under S. 3 (7) — Does not attract Art. 311 
— Not violative Art. 14 of Constitution 

Pun} 121B (FB) (ep) 


Negotiable Instruments Act (26 of 1881), <ec- 
tion 118 — Presumption under — Plairtiff 
not producing account books — Defendant 
also producing his kathas but withholding 
his day books -— Held inference could not 
be drawn against plaintiff alone 
Andh Pra 196A (Nov) 

Orissa Consolidation of Holdings and Pre- 

vention of Fragmentation of Land Act 

(21 of 1972) 

See under Tenancy Laws 


Act ` 


Orissa Education Code 
See under Education 


Orissa Gram Panchayat Act (1 of 1965) 
See under Panchayats 


Orissa Hindu Religious Endowments Act 
(2 of 1952), Ss. 41 and 73 (1) — Civil P. C. 
(1908), S. 9 — Religious institution whether 
public or private — Determination of — 
Jurisdiction of Civil Court is expressly bar- 
red Orissa 24 (Jam 
——S. 73 (1) — See Ibid, S. 41 

DW Orissa 24 (Jan) 
Orissa Land Reforms Act (16 of 1968) 

See under Tenancy Laws 


- Orissa Money Lenders Act G of 193% 


See under Debt Laws 


Orissa Municipal Act (23 of 1950) 
See under Municipalities _ 


Orissa Survey and Settlement Act (3 of 1959) 
——S. 42 — Limitation Act (1963), Art. 65 
— Suit based on title and filed after attempt 
to disturb possession — Section 42 of tha 
State Act does not apply — Suit is governed 
by Art. 65 of Limitation Act 

Orissa 25A (Jan) 


PANCHAYATS 


—Bihar Panchayat Raj Act (7 of 1948), 
S. 79 (D) (m) — Bihar Panchayat Election 
Rules (1959), R. 5 (3) — Person choosing to 
contest from a municipality and thus, exer- 
cising his option to remain as a voter of the 
municipality —- He would be disqualified to 
contest the election from Gram Panchayat 
Pat 187C (Nov) 
—Bihar Panchayat Election Rules (1959). 
R. 5 (3) — See Panchayats — Bihar Pancha- 
yat Raj Act (1948), S. 79 (1) (m) 
Pat 187 (Nov) 
—Himachal Pradesh Gram Panchayat (Elec- 
tion) Rules (1978), R. 3 See Panchayats — 
H. P. Panchayat Raj Act (1970), S. 60 
Him Pra 132B (Sep 
——R. 4 — See Panchayats —— H. P. Pan- 
chayat Raj Act (1970), S. 60 
Him Pra 132B (Sep) 
R. 5 — See Panchayats — H. P. Pan- 
chayat Raj Act (1970), S. 60 
Him Pra 132B (Sep) 
——R. 6 — See Panchayats —— H. P. Pan- 
chayat Raj Act (1970), S.. 60 
Him Pra 132B (Sep) 
—Himachal Pradesh Gram Panchayat Rules 
(1971), R. 3 — See Panchayats — H. D Pan- 
chayat Raj Act (1970), S. 60 
Him Pra 132B (Sep) 
——R. 4 — See Panchayats — H. P. Pan- 
chayat Raj Act (1970), S. 60 
Him Pra 132B (Sep) 





Kee ~ SUBJECT INDEX, 
Panchayats — H. P. Gram Panchayat Rules 
(contd.) 


——R. 5 .— See Panchayats — H. P. Pancha- 
yat Raj Act (1970), R. 60 
Him Pra 132B (Sep) 


-——~—-R. 6'— See Panchayats — H. P. Par 
chayat Raj Act (1970), R. 60 
Him Pra 132B (Sep) 


a "Fs See Panchayats — H. P. Paan- 
chayat Raj Act (1970), R. 60 
Him Pra 132B (Sep) 


—-Himachal Pradesh Panchayati Raj Act 
(19 of 1970), Ss. GO and 163 — Powers of 
State Government to: frame Rules in respect 
of Gram Sabha — ‘Government bas 
powers under S. 163 

Him Pra 132A (Sep) 


———-§s. 60 and 163 — Himachal Pradesh 
Gram Panchayat Rules (1971), Rr. 3, 4, 5, 
6 and 7 — Himachal Pradesh Gram Pancha- 
yat (Election) Rules (1978), Rr. 3, 4, 5 and 
6 — Validity of the Rules — They are valid 
— They could validly be framed under $s. 60 
and 163 Him Pra 132B (Sep) 


——S. 163 — See Ibid, S. 60 
Him Pra 132A, B (Sep) 


E Village Panchayats and Local 
Boards Act (10 of 1959), Ss. 2 (20), 5 (3), 
207 — Notification- issued under S. 5 (3) — 
. Notification not “an order” within S. 207 
Kant ai (Feb) 
——S. 5 (3) — See Ibid, S. 2 (20) . 
Kant 51 (Feb) 
—-—S, 207 — See Ibid, S. 2 (20) : 
Kant 51 (Feb) 


—Orissa Gram Panchayat Act (1 of 1965), 
S. 115 — Removal of Sarpanch from office 
— Each and every ingfedient of the charges 
should be established by clear unimpeachable 
evidence beyond reasonable doubt 

Orissa 99 (Jul) 


Penal Code (45 of 1860), S. 53 — Sentence 
SC 158B (Nov) 
ags. 301, 302, 304-A and 307 — Appel- 
lant with intention to kill A, killing B — Àp- 
pellant guilty of murder under S. 302 — 
Case cannot be brought within ambit of 
S. 304-A or S. 307 SC 157 .(Nov) 
———S. 302 — See Ibid, S. 301 
SC 157 (Noy) 
———§, 304-A — See Ibid, S. 301 


301 
SC 157 (Nov) 


Post Office Act (6 of 1898), Ss. 4, 6 — Liabi- 
lity of Post Office — Postal employee com- 
mitting theft of railway receipt. from regis- 


———S. 307 — See Ibid, $. 


such - 


SC 157 (Novy) 
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Post Office Act (contd.) 
tered envelop — Post Office is liable for loss 
sustained Andh Pra 126C (Scp) 
——S. 6 — See also Ibid, S. 4 

Andh Pra 126C (Sep) 
——S. 6 — Loss — Meaning of. AIR 1965 
All 184, Dissented from 

Andh Pra (ep (Sep) 


Probation of Offenders Act (20 of 1958), 
S. 4 — Accused, young man of less than 
20 years at the time of incident — Sentence 
suspended and accused released on probation 
of good conduct SC 158A (Nof). 
Provincial Insolvency Act (5 of 1920), Sec- 
tions 6 (g), 9, 13 (2) — Adjudging debtor 
insolvent — Petition for — Requirements — 
Suspension of payment of debts within Sec- 
tion 6 (g) — Meaning of Cal 164 (Nov) 
-—5S, 9 — See Ibid, S. 6 (g) 
- Cal 164 Ney) 
——S. 13 (2) — See Ibid, S. 6 (g) 
Cal 164 (Nov) 


Provincial Small Cause Courts Act (9 of 
1887), S. 17 (1) Proviso — Permission to 
file secufity in lieu for cash deposit —- Ap- 
plication has to be made prior to presenting 
application for setting aside ex parte decree 
All 112 (Sep) 
S. 17 (1), proviso — Substantial com- 
pliance with, necessary . All 122A (Sep) 
Punjab Excise and Taxation Department 
(State Service Class IH-A) Rules (1956), R. 6 
Proviso — See Constitution of India, Arti- 
cle 309 Proviso -© Punj 152A CFR) (Oct) 


——_R. 13 — See Constitution of India, Arti- 
cle 309 Proviso Punj 152A (FB) (Oct) 


Punjab Land Revenue Act (17 of 1887), 
S. 91 —--Persons entitled to apply under — 
Application to set aside sale can be made by 
third person interested in it — Delay in ap- 
plying —— Held on facts for sufficient cause 
and condoned Delhi 90A (Jun) 


S. 91 — Notice of proclamation — Per- 
sons entitled to —. Third person who bad: 
been moving to avoid. the sale and also -paid 
part of the dues held entitled to notice 

Delhi 90B (Jun) 
S. 91 — Notice of proclamation — Ser- 
vice of — Personal service is essential even 
where there is publication in newspapers 

Delbi 90C (Jun) 

Punjab Municipal Act (3 of 1911) 

See under Municipalities 
Punjab Municipal (Executive 

(2 of 1931) 

See under Municipalities. 
Punjab Police Rules (1934), Vol. III, R. 26.23 
— Person brought to court in handcuffs — 
Handcuffs shall not be removed unless spe- 











Officer) Act 
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Punjab Police Rules (conftd.) 

cially ordered by Presiding Officer (Per 5. S. 
Sandhawalia, J.) Punj 96H (FB) (Jul) 
Railway Establishment Manual, R. 2505 — 
See Industrial Disputes Act (1947), Sec- 
tion 2 (00) Ker 147 (FB) Oct) 
Railways Act (9 of 1890), S. 77 3} — Liabi- 
lity of Railway for damage caused to goods 


consigned —, Railway administration not 
liable for loss caused after termination of 
transit Andh Pra 43 Peti 


Rajasthan Premises (Control of 
Eviction) Act (17 of 1950) 
See under Houses and Rents. 

Rajasthan Tenancy Act (3 of 1955) 

See under Tenancy Laws. 

Representation of the People Act (43 of 

1951), Ss. 77 and 123 (6) — Incurricg op 

authorising expenditure in contravention of 

S. 77 — Evidence and proof 


Rent and 


All 581 “Feb) 
——Ss. 81, 117, 86 — Amendment of petition 
for correcting name of respondent — In ab- 
sence of dispute as to identity of respondent 
to be impleaded, petition was not liable tc 
be dismissed on ground of such amencment 
All 31H (Jan) 
S. 81 — Filing of true copy of election 
petition along with election petition — Re- 
quirement as to — Nature All 39A {Feb) 
——S. 82 — Election petition — Necessary 
parties —- Non-joinder of Returning Cfficer 
— Effect All 39B (Feb) 
——S. 83 (1) (c) — Defective verification of 
pleadings — Proper verification beyond limi- 
tation for filing of election petition, witb 
court’s permission — Effect 





. All 39C (Feb) 
—S. 86 — See Ibid, S. 81 
i All 31H (Jan) 
——S. 86 (5) — Conduct-of Election Rules 
(1961), Form 25 — Non-mention of cerrupt 
practice in the affidavit — Amendmert of 
petition to cure the technical defect can be 
allowed ` All 311 Gan) 
——S. 100 (1) (b) (iii) — Allegations made 
in recriminatory petition as to wrong Tejec- 
tion of votes cannot be considered while 
considering election petition All 39G (Feb) 
—-S. 100 (1). (d) Gii) — -Ballot papers 
stamped with wrong seal issued by elsction 
office through inadvertence — Can be treated 
as valid votes All 58A (Feb) 
——~§. 117 — See Ibid, S. 81 
All 31H (Jan) 
——-§. 123 — Appeal to vote on ground of 
misdeeds or supposed misdeeds of a " party 
by itself does not amount to a corrupt prac- 
tice Delhi 48A (Feb) 


Representation of the People Act (confd.) 

——S, 123 — Corrupt practice — Evidence 
and proof — Standard Delhi 48D (Feb) 
—-——§, 123 (1) (a) (b) OD — Corrupt practice 
of bribery — Proof as to All 31E (Jan) 
S. 123 (1) (A) (B) — Inducement to 
elector to refrain from voting — Evidence as 
to All 31D (Jan) 
——S. 123 (1) (A) (B) — Corrupt practice of 
bribery — Pleadings — Exact date and time 
of occurrence must be stated 





All 58B (Feb) 
S. 123 (1) (A) (B) — Corrupt practice of 
bribery to induce an elector to vote — Evi- 
dence and proof All 58C. (Feb) 


S. 123 (2) — Allegation of exercise of 








undue influence by rival candidate — Proof 
of |. All 31G (Jan) 
——S, 123 (2) Proviso (a) — Threat — Proof 

All 58D (Feb) 
——S§. 123 (3) — Corrupt practice — Appeal 
to a religious symbol — “Symbol” meaning 
of Delhi 48B (Feb) 


-—§. 123 (3) — Appeal to voters on ground 
of religion and caste — Evidence and proof 
All 58E (Feb) 


——Ss. 123 (3) and (3-A) — Creating hatred 
or enmity between different classes of citi- 
gens in a public meeting on ground of reli- 
gion — Evidence and proof 

All 58F (Feb) 
~-—§..123 (5) — Hiring and procuring of 
vehicles for free conveyance of electors tu 
polling, station — Proof All 31F (Jan) 


——§. 123 (5) —: Corrupt practice of procur- 
ing vehicles for carrying voters — Evidence 
and proof — Charge has to be proved like 
criminal charge beyond reasonable doubt 

All 58G (Feb) 
——§,. 123 (5) — Carrying of voters in vehi- 
cle owned by a candidate — Not a corrupt 
practice All 58H (eb) 
———S. 123 (6) — See Ibid, S. 77 

All 58I (Feb) 
———§. 123 (7) — Corrupt practice — Pro- 
curing of assistance of Gazetted Officers for 
furtherance of election prospects —— Proof 
of All 31A (Jan) 
S. 123 (7) — Corrupt practice — Pro- 
curing assistance of Govt. staff for further- 
ing election prospects — Allegation of mix- 





ing of ballot-box relating to another consti- 


tuency — Proof All 31B (Jan) 
———§, 123 (7) — Procuring of assistance of 
Govt. staff for furtherance of election pros- 
pects — Allegation of discrepancy between 
number of ballot papers actually taken out 
from ballot box and as shown in the account 
— Proof All 31C (Jan) 
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representation of the People Act (contd.) 
S. 123 (7) — Corrupt practice — What 
is not All 39D (Feb) 


Representation of the People (Conduct of 
Election) Rules (1961), R. 56 (ii) (b) — See 
Representation of the People Act (43 of 
951), S. 100 (1) Or Gii All 58A (Feb) 
Re-settlement and Rehabilitation of Bhakra 
Dam Dusteces (Grant of Land) Scheme (1971), 
Rules under — R. 14 — Grant of land to 
=n oustee — Appeal against — Who can 
prefer Him Pra 105 (Jul) 


SALES TAX 


—Karnataka Sales Tax Act (25 of 1957), S. 6 
— Purchase tax — Assessee purchasing tax- 
=ble goods from agriculturists — Goods 
wespatched outside State — Liable to pay 
purchase tax. 1975 Tax LR 1610 (Kant), 
Overruled Kant 119 (FB) (Sep) 





—Uttar Pradesh Sales Tax Act (15 of 1948), 


5. 7 (3) — Best judgment assessment — 
Wotice to -assessee — Necessary — Failure 
šo issue notice — Effect. (1963) 14 STC 


£34 (All), Overruled All 139 (FB) (Oct) 


Santhal Parganas Tenancy (Supplementary 
Provisions) Act (14 of 1949) 
See under Tenancy Laws 


Slum Areas (Improvement and Clearance) 
act (96 of 1956), S. 19 — See C. P. C. 
(1908), S. 47 Delhi 130 (Sep) 
Epecific Relief Act (47 of 1963), S. 4 — See 
Municipalities -— Bengal Municipal Act 
11932), S. 330 Cal 87B (Jun) 


——S. 10 — Contract specifically enforceable 
— Illustration All 110A (Sep) 


——-S. 13 — Suit for specific performance of 
=ontract to sell land — Sale requiring previ- 
>us permission under S. 5 (1) (c) (ii) of U. P. 
Consolidation of Holdings Act 

All 161 (Nov) 
——~S. 19 (b) — Purchase of property in pos- 
zssion of tenant — Purchaser not making 
zany enquiry with tenant will be deemed to 
zave notice of prior agreement to sell in 
> vour of tenant All 192B (Nov) 
=tamp Act (2 of 1899) 

See under Stamp Duty 


STAMP DUTY 
—Stamp Act (2 of 1889), Ss. 33, 35 and 36 
— Document produced in Court — Court 


“rdering payment of penalty and deficient. 


gamp — Court later has no power to review 
zs order and impound document 
All 5C (Jan), 


A. L R. 1979 NOC 


Siamp Duty — Stamp Act (contd. 
ch, 35 — See Ibid, S. 33 
All 5C Qan) 


———S. 36 — See Ibid, S. 33 All 5C (Jan) 


Succession Act (39 of 1925), Ss. 2 (h), 67, 68 
— Will — What is —- Contents — Proof — 
Standard of Andh Pra 41C (Feb) | 
——S, 2 (h) — Will — Requirement of law 
Andh Pra 41E (Feb) - 
——Ss. 61, 63 — Proof of execution of will 
— Burden of proof Cal 85 (Jun) 


——§. 63 — See also Ibid, S. 61 

Cal 85 (Jun) 
——S, 63 ~~ Will — Proof of execution and 
attestation — Onus Cal 46A (Feb) 


S. 63 — Will — Proof of execution and 
attestation — Attesting witnesses 

Cal 46B (Feb) 
——S. 63 — Will — Proof of execution and 
attestation — Attesting witnesses — Evi- 
dence of Cal 46C (Feb) 


: S. 63 — Will — Proof of execution — 
Allegations of undue influence — Evidence of 
— Onus Cal 46D (Feb) 
———S, 67 — See Ibid, S. 2 (b) 
Andh Pra 41C (Feb) 
——§, 68 — See Ibid, S. 2 (hb) 
Andh Pra 41C (Feb) 
——S. 211 — See Administrators General 
Act (45 of 1963), S. 9 All 2A (Jan) 
Sugar Undertaking (Taking Over of Manage- 
ment Ordinance (1978), S.3 — “On any 








date in any sugar year” — Meaning 
/ 


All 123 (Sep) 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960) 
See under Houses and Rents 

Tamil Nadu Cultivating Tenants . Protection 
Act (25 of 1955) 
See under Tenancy Laws 


Tamil Nadu Cultivating Tenants 
Grdinance (1976) 
See under Tenancy Laws 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961) 
See under Tenancy. Laws 


TENANCY LAWS 


-Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), Sec- 
tion 3 (j) — ‘Land’ — Meaning of — Whe- 
ther includes tank Andh Pra 9 (Jan) 
——Ss. 9, 10, 14 and 26 — Suit for specific 
performance of agreement of sale — Appli- 
cation for temporary injunction — Grant of 

Andh Pra 42A (Feb) 


Protection . 
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Tenancy Laws — A. P. Land Reforms (Cat, 
ing on Agricultural Holdings) Act (consd.) 
——§. 10 — See Ibid, S. 9 
Andh ‘Pra 42A (F2b) 
E? 14 — See Ibid, S. 9 
Andh Pra 42A (F2b) 
—— 5s. 20, Jis A. P. Land Reforms (Ceil ng 
on Agricultural Holdings) Rules (1974), 
R. 16 (i) (10) — Appeal — Filing of cress- 
objections — Permissible, by invoking O. 41, 
R. 22, C. P. C. in view of R. 16 (1) — Base 
tion 22 or R. 16 (10) does not control pravi- 
sions of R. 16 (1) Andh Pra 127 (Sep) 
-——$s. 20 (3), 22 —- Appeal before Land Ee- 
forms Appellate Tribunal — Tribunal canmot 
dismiss appeal for default 
Andh Pra 44 (Feb) 
——S§, 22 — See also 
(1) Ibid, S. 20 Andh Pra 127 (Sep) 
(2) Ibid, S. 20 (3) Andh Pra 44 (Feb) 
——Ss. 22 and 27 — Rules under S. 27, 
R. 16 (1) — Ceiling case finally disposed of 
cannot be reopened in absence of any provi- 
sions in Act or Rules conferring power of 
review - Andh Pra 8 (Jen) 
———S, 26 — See Ibid, S. 9 
'  Andh Pra 42A (Feb) 
——S. 27 — See Ibid, S. 22 
Andh Pra 8 (Jan) 


—Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Rules (1974), R. 7 +4) 
— Notice at the stage of acceptance of sur- 
render — Individual notice not contemplated 
Andh Pra 42B (Feb) 
R. 16 (framed under S. 27) — Se 
Tenancy Laws — Andhra Pradesh Land 
Reforms (Ceiling on Agricultural Holdings) 
Act (1 of 1973), S. 20 (3) 
Andh Pra 44 (Feb) 
—R. 16 (1} (10) — See Tenancy Laws — 
Andhra Pradesh Land Reforms (Ceiling en 
Agricultural Holdings) Act (1973), S. 20 
Andh Pra 127 (Seo) 
-Bihar Land Reforms (Fixation of Ceiling 





Area and Acquisition of Surplus Land) Act ` 


‘(12 of 1962), Ss. 4 (b), 4 (Ð) — Fixation bf 
Ceiling area — “Daira Land” irrigated or 
capable of irrigation —— Whether excluded 
from purview of S. 4 (e) Pat 29B (Jaa) 
-Calcutta Thika Tenancy Act (2 of 194%), 
Ss. 3, 5, 7-A — Calcutta Thika Tenancy 
(Second Amendment) Act (1969), S. 13 — 
Amendments made are retrospective 

Cal 12 (Jan) 
——S. 5 — See Ibid, S. 3 Cal 12 (Jaa) 
——S. 7A — See Ibid, S. 3 Cal 12 (Jan) 
—Caleutta Thika Tenancy (Second Amend- 
ment) Act (29 of 1969), S. 13 — See Tenancy 
Laws — Calcutta Thika Tenancy Act (2 ef 
1949), S. 3 Cal 12 (Jam) 


eee 36-A and 15 — Proceedings 


Tenancy Laws (contd.) 
—Karnataka Land Reforms Act (10 of 1962), 
S. 66 — See also Constitution of India, Arti- 
cle 226 Kant 175A (Nov) 
——Ss. 66 (1), 67 — Family land ceiling 
area held should be determined under S. 67 
on basis of state of facts on date of order 
of determination Kant 175B (Nov) 
——§, 67 — See 
(1) Ibid, S. 66 (1) Kant 175B (Nov) 
(2) Constitution of India, Art. 226 
Kant 175A (Nov) 
——S. 133 (as amended by Act 1 of 1974) 
— Jurisdiction of Land Tribunal — Defen- 
dants in possession of agricultural land 
claiming to be tenants — Validity of claim 
can be decided only by Tribunal and not by 
civil court. (1975) | Kant LJ 89, Overruled 
Kant 19 (Jan) 


—-Kerala Land Reforms Act (1 of 1964), Sec- 
tion 4-A (1) (b), proviso to (as amended by 
35 of 1969) — Scope Ker 180A (Nov) 


—Orissa Consolidation of Holdings and Pre- 
vention of Fragmentation of Land Act (21 of 
1972), S. 2 (b) and (0) — Land — Land with 
some coconut trees standing thereon — It is 
not an orchard but an agricultural land con- 
solidable under the provisions of the Act 

Orissa 26B (Jan) 
——S. 3 — See Ibid, S. 4 (4) 

Orissa 26A (Jan) 
——Ss. 4 (4), 5{ and 3 — Suit for declaration 
of title and permanent injunction — Second 
appeal — Disputed land within consolidated 
area — Appeal stands abated consequent on 
publication of notification under S. 3 (1} 

Orissa 26A (Jan) 
——S. 51 — See Ibid, S. 4 (4) 

Orissa 26A (Jan) 


—Orissa Land Reforms Act (16 of 1960). 
S. 15 — See Ibid. S. 36-A 
: Orissa 75 (Apr) 
under 
S. 36-A —- Whether can be converted into 
proceedings under S. 15 by virtue of addi- 
tion of sub-section (3) to S. 36-A 
Orissa 75 (Apr) 
—Rajasthan Tenancy Act (3 of 1955), Sec- 
tions 30-DD, 30-E (4) — Transfer of land 
by person holding excess land pend- 
ing ceiling proceedings after December 31, 
1969 — Transferee not entitled to a right of 
being heard Raj 78B (Apr) 
——S. 30-E (4) — See Ibid, S. 30-DD 
Raj 78B (Apr) 
—Santhal Parganas Tenancy (Supplementary 
Provisions) Act (14 of 1949), Pre. — Sea 
Bihar Bhoodan Yagna Act (1954), S. 23 
Pat 95 (Jul) 
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Tenancy Laws (contd.) 
—Tamil Nadu Cultivating Tenants Protection 
Act (25 of 1955), S. 4 (5) — Application by 
tenant for restoration of possession — Main- 
tainability —-. Condition precedent 

Mad 73 (Apr) 
——S. 4A (1) — Tamil Nadu Cultivating 
Tenants Protection Ordinance (1976), 
tion 4 (3) (b) — Civil P. C. (1908), S. 115 — 
Civil revision against order under S. 4-A (1) 
— Tenant entitled to apply to Revenue Divi- 
sional Officer under S. 4 (3) (b) of Ordi- 
nance — Held pending civil revision abates 
by enforcement of the Ordinance 

Mad 23 (Jan) 
—Tamil Nadu Cultivating Tenants Protection 
Ordinance (1976), S. 4 (3) (b) —.See Tenancy 


Laws — Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), S. 4-A (1) 
Mad 23 (Jan) 


—Tamil Nadu “Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 22 — 
Sale after prescribed date for consideration 
of land for ceiling — Held authority should 
take the sale into account if it is fair and 
simple Mad 21A (Jan) 
——Ss. 23, 33 (b) (as amended by Act 32 of 
1974) — Retrospective effect of amendments 
— Partition effected after notified date — 


To be deemed to be void for the purpose of 


calculating ceiling area Mad 21C (Jan) 
S$. 33 (b) — See Ibid, S. 23 
Mad 21C (Jan) 


S. 78 (3) (c) — Additional evidence — 

Landlord not producing sale deed before 

Authorised Officer, not barred from produc- 

ing it before appella: e authority 

Mad 2IB (Jan) 

—Tripura Land Revenue and Land Reforms 

Act (43 of 1960), S. 43 (3} — Presumption 

as fo cerrectness of entries in the record of 

rights — Effect of — Expression “until the 
contrary is proved” — Meaning of 

Gauhati 169 (Nov) 

_Uttar Pradesh Consolidation of Holdings 
Act (5 òf 1954), S. 5 (1) (c) Gi) — See 

(1) Civil P. C. (1908), S. 100 
All 110B (Sep) 
(2) Specific Relief Act (1963), S. 10 

All 110A (Sep) 

S. 5 (1) (c) Gi) — See Specific Relief 

Act (1963), S. 13 All 161 (Nov) 

—Uttar Pradesh Imposition of Ceiling on 

Land Holdings Act (L of 1961, Ss. 3 (2), 5, 

6, 12-A -~ Ceiling area — Computalion of 

All 37A (Feb) 


pe 4, Expln. — Plots treated as single 
crop land under S. 4 — Such a finding must 
be made with reference to requirements of 











Sec-. 


"ch, 6 — See Ibid, S. 3 (2) 


Tenancy Laws — U. P. EEN of Ceiling ` 
‘on Land Holdings Act (contd.) 
Expln. to S. 4 as to availability of assured 


irrigation from any State or private irrigation 


work Ali 84D (Jun) 
——S, 4-A — Irrigated land — Nature of 
inguiry and finding All 36A (Feb) 
5. 4-A — Plots treated as irrigated — 
Requirements of S. 4-A must be fulfilled be- 
fore a plot can be treated as irrigated 

All 84C (Jun) 





——S. 5 — See Ibid, S. 3 (2) , 
All 37A (Feb) 
——S. 5 (b) — Determination of ceiling area 
— Transfer need not be by tenure-holder 
` All 37C (Feb) 
~—S. 5 (3) (a) and (1) — Land ‘held sepa- 
rately by adult sons — Not to be clubbed 
together to find out extent of additional land 
to be allowed All 36B (Feb) 
——§, 5 (6) — See Constitution of India, 
Art. 226 All 4 (Jan) 


All 37A (Feb) 
——S5. 6 (f) — Applicability of 

All 35 (Feb) 
S. 10 — Proceeding under — Ancestral 
land claimed to be Sir and khudkast — 
Petitioner’s two sons in existence on date of 
vesting — Held, the land could not be treat- 
ed to be exclusive holding of petitioner, 
merely because plot stood recorded in his 
name All 84B (Jun) 
—S§. 12-A — SE Ibid, S. 3 (2) 
All 37A (Feb) 


S. 13 — One appeal filed by objector 
and his two sons were impleaded subse- 
quently in proceeding under $. 10 — Appeal 
is maintainable — No separate court-fee is 
required in respect of each appellant 

All 84A (Jun) — 


——S. 13 (2) — Remand order passed by 
appellate Court — Prescribed Authority 
bound by it — Cannot travel beyond it 

All 111A (Sep) 
——S. 13 (2) — Remand order by Appellate 
Court — Final and conclusive — Appellate 
Court bound by it in appeal filed against ‘it 
— Sections 105 and 107, Civil P. C. do not 
apply All -111B (Sep) 
—West Bengal Estates Acquisition Act (1 of © 
1954), S. 2 (b) — West Bengal Land Re- 
‘forms Act (10 of 1956), Ss. 2 (6-A), 14-B — 
Incumbrance — Barga right is incumbrance 
—-Right cannot be claimed after vesting of 
estates in State Cal 165 (Nov) 


——-S. 2 (h) — “Incumbrance” — Meaning 
of —- Barga right is incumbrance — Barga 
right if entitled to any protection 

Cal 14 (Jan) 
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Tenancy Laws — W. B. Estates Acquisition 
Act (contd.) 
—S. 6 — W. B. Estates Acquisition Rules 
(1954), Sch. B, Rule 7 (5) — Notice under 
S. 10 (2} on intermediary — Option uder 
S. 6 not exercised — Lands not in excess of 
prescribed ceiling does not vest in State 
Cal 198 (Mov) 
——Ss. 6 (1) (i), 17 (1), First proviso — Ad- 
judication under — Scope Cal 115 (Gen 
——S. 17 (1) Proviso — See Ibid, S. 6 (1) (i) 
Cal 115 (ep) 


—West Bengal Estates Acquisition Rules 
(1954), Sch. B, R. 7 (5) — See W. B. Estates 
Acquisition Act (1954), S. 6 

Cal 198 (Mov) 


—West Bengal Land Reforms Act (10° of 
1956), S. 2 (6-A) — See West Bengal Estates 
Acquisition Act (1 of 1954), S. 2 (b) 

Cal 165 (Nov) 
S. 14-B — See West ees Estates Ac- 
Ee Act (1 of Ge . 2 (b) 
Çal 165 (Nov) 





Transfer of Property Act (4 of 1882), ©. 3 
— See Specific Relief Act (1963), S. 19 »b) 
All 192B (Nov) 


——S§S. 41 — Benami -—- Benam! transac ion 
— Benamidar -- Burden of proof 
All 3A (fan) 





-S. 42 — Applicability — Doctrine of 
lis pendence applies to suit for specific per- 
formance Orissa 185 (Nov) 
~——S, 53A — Plea of part performance — 
Not pleaded in written statement — Can be 
raised for the first time in appeal if all in- 
eredients of facts are stated Cal 86A (Jun) 


S. 53-A — Defence under — Necessary 
conditions 
——S, 53-A — Defence of protection under 
— Whether pleaded Goa 172C (Nov) 


S. 105 — Seé also Housés and Rents — 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Act (1972), S. Z9A 

All 124B (Sep) 
——5. 105 — Lease for specified period — 
Creation of sub-tenancy. — Determination by 
cflux of time — Refusal by lessor to accept 
rent thereafter -— Plea of sub-tenant that he 
was thika tenant not proved — Held, the 
tenant and sub-tenants were liable to be 
evicted Cal 16 (Jan) 


S. 105 — Permanent lease — Evidence 
of — Compromise decree in eviction cuit 
against tenant — Held, on facts, did dot 
create permanent lease All 79 (Jan) 
—S. 106 — Notice to quit — Mere mean- 
tion of S. 106 in the notice, if amounts to 
termination ‘of tenancy All 38B (F2b) 











Goa 172B (Nov) 
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Transfer of Property Act (contd.) 
S. 106 — Termination of tenancy — 
Notice — Validity Delhi 68B (Apr) 
S. 106 — Lease for running a flour mill 
in an accommodation is a lease for a manu- 
facturing purpose within S. 106 

All 80A (Jun) 


——_S. 106 — Lease — Rent note for one 
year — Period of notice for determination of 
tenancy not mentioned — Normal construc- 
tion of S. 106 would require six months 
notice for determining tenancy 

All 80B (Jun) 


SE 106 and 111 (g) — Monthly tenant 
— Tenant falling! in arrears of rent for more 
than four months — Suit for ejectment after 
notice to quit under Sec. 106 —- Absence of 
notice under S. 111 (ei — Effect 

All 83 (Jun) 
S. 106 — See Houses and Rents — 
Bihar Buildings (Lease, Rent and Eviction) 
Act (1947), S. 11 Pat 188 (Nov) 


S. 109 — See Houses and Rents — 
Madhya Pradesh Accommodation Control 
Act (1961), S. 12 (1) (a) 
Madh Pra 53 (Feb) 
——S. itl (g) — See Ibid, S. 106 
All. 83 (Jun) 
——S. 116 — U. P. (Temporary) Control of 














"Rent and Eviction Act (3 of 1947), Ss. 3 (1) (a) 


to (g) and 2 (c) and (g) — Tenant under rent 
note for a period of one year — Tenant con- 
tinuing in possession -~ Whether tenant 
holding over — Statutory tenant — Eviction 

-AN 80D (Jun) 


(Tripura) Landlord and Tenants Act (1 of 
1226 T. E), S. 78 — Section 78 is attracted 
only when tenant is unjustly and illegally 
evicted by landlord and/or his agents, ser- 
vants or other person sent by him 

Gauhati 200A (Nov) 


ae 78 — Civil suit by dispossessed tenant 
for recovery of possession — There is no 
pericd of limitation for instituting such suit 
Gauhati 200B (Nov) 
Tripura Land Revenue ‘and Land Reforms 
Act (43 ‘of 1969) 
See under Tenancy Laws 


Trusts Act (2 of 1882), Ss. 15 and 37 — 
Care required of Trustee — Power of sale 
conferred on trustees under Trust Deed — 
How to be exercised — Control of Court 

Andh Pra 32B (Jan) 
9. 37 — See Ibid, $..15 

Andh Pra 32B (Jan) 

S. 48.— All Trustees to act collectively 
unless the instrument otherwise provides 

Andh Pra 32C (Jan) | 
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Trusts Act (contd.) ‘ Uttar Pradesh Urban Buildings (Regulation 
——S. 61 — See Civil P. C. (5 of 1908), of Letting, Rent and Eviction) Act (13 of 
O. 1, R. 8 Andh Pra 32A (Jan) 1972) ` 

S, 71 — Beneficiaries obtaining injunc- See under Houses and Rents 

tion against trustees from finalising sale of Uttar Pradesh Urban Buildings (Regulation 
trust properties — Interim injunction dissolv- of Letting, Rent and Eviction) Rules (1972) 
ed — Appeal against — Power of Court to See under Houses and Rents 


accept higher offer received pending appeal 
Andh Pra 32D (Jan) West Bengal Board of Secondary Education 


es Act (5 of 1963) 
S. 82 — See T. P. Act (4 of 1882), S. 41 
All 3A (Jan) See under Education. 


Urban Land Ceiling and Regulation Act West Bengal Board of Secondary Education 
(33 of 1976), S. 2 (o), Expln. (B) — Agri- (Manner of Hearing and Deciding Appeals) 


cultural land — Test for determination — by Appeal Committee Regulation (1965) 
Entry in land records how far relevant ` See under Education. l 


Cal 129B (Sep) 7 EE 

—-S. 27 (2) — Application for permission to ee Estates Acquisition Act (1 of 
sell land claimed to be agricultural Jand — e ) der T 7 
Enquiry as to nature of land whether per- ee UNER GES 
missible Cal 129A (Sep) West Bengal Estates Acquisition Rules (1954) 
Uttar Pradesh Consolidation of Holdings See under Tenancy Laws. 

Act (5 of 1954) l 

See under Tenancy Laws West Bengal Land Reforms Act (10 of 1956) 
Uttar Pradesh Disciplinary Proceedings See under Tenancy Laws. | 
(Administrative Tribunal) Rules (1947), R. 7 West Bengal Land (Requisition and Acquisi- 
(Prior to its Amendment in 1975) — Vali- tion) Act (2 af 1948), S. 3 (1) — Contents of 


dity — Not ultra vires on ground of being requisition order — Purpose mentioned in the 

against principles of natural justice order not being one contemplated by Sec- 
All 138A (FB) (Oct) tion 3 (1) — Order held invalid 

——R. 7 (Prior to its Amendment in 1975) Cal 108 B (Jul) 

— Not violative of Art. 311 of Constitution. _ f . 

1974 All LJ 637, Overruled - — S. 3 (2) Service of notice under Sec- 


| i EE ee 
All 138B (FB) (Oct) tion 3 (2) Mandatory Cal 108 A (Jul) 
——--Rr. 7 and 8 (Prior to its Amendment in West Bengal Premises Tenancy Act (12 of 


1975) — Harmonious construction 1956) . 
All 138C (FB) (Oct) See under Houses and Rents. 
——R, 8 — See Ibid, S. 7 West Bengal Relief Undertaking (Special Pro- 


All 138C (FB) (Oct) visions} Act {13 of 1972), Ss. 3, 4 (b), 6 — 
Uttar Pradesh Imposition of Ceiling on Land Notification under Section 4 suspending suits 


Holdings Act (1 of 1961) against Corporation which was declared as a 
See under Tenancy Laws “Relief Undertaking” — Suit on contract by 
Uttar Pradesh Sales Tax Act (15 of 1948) Statutory body against the “Relief Under- 
See under Sales Tax taking” if covered by the Notification 
Uttar Pradesh (Temporary) Rent and Evic- Cal 17 (Jan) 
tion Act (3 of 1947) —-S. 4 (b) — See Ibid, S. 3 Cal 17 (Jan) 
See under Houses and Rents së ——S. 6 — See Ibid, S. 3 Cal 17 (Jan) 


LIST OF CASES OVERRULED; REVERSED AND DISSENTED FROM IN 


AIR 1979 NOC 
Diss. Dissented from; Over. Overruled in; Revers. Reversed in. 
— wf Ne sa 
196 lé STC gae A) mm C97 A gs NO Lo 8 ADD CD 
AIR 1965 AIl 184 — Diss. AIR 1979 NOC 1975 Tax LR 515 (All) — Over. AIR 1979 
126 B (Andh Pra) (Sepi). (NOC) 137 (All) ŒB) (Oct). 


1971 All LJ 637 — Over. AIR 1979 NOC 136 1977 Cri LI NOC 205 (All) — Revers. AIR 
B. (All) (FB) (Oct). ‘1979 SC 850 (May). 


List of Cases Overruled, Reversed. & Dissented from etc. in A. I. R. 1979 NOC 29 


ALLAHABAD (contd.) 
1978 All LJ (NOC) 56 — Revers. 
SC 1459 B (Sept). 


ANDHRA PRADESH 


1977 Lab IC 1725 (AP) — Held not god 
law in view of 1972 Lab IC 285 (£O). 
AIR 1979 NOC 141 F (AP) (FB) (Oct). 


BOMBAY 


1972 Lab IC 733 (Bom) — Diss. 

NOC 150 (FB) (Punj) (Oct). 
CALCUTTA 

(1977) Original Order, D/-:22-2-1977 (Cal: — 

Revers. AIR 1979 NOC 45 (Cal) (EB). 
DELHI . 

(1975) 98 ITR 681 (Delhi) — Diss. 
1979 NOC 137 (All) ŒB) (Oct). 

1977 Tax LR (NOC) 80: IR (1977) 1 Delhi 
643 — Revers. AIR 1979 Delhi 144 
(June). 


AIR 1979 


AIR 1379 


AIR 


KARNATAKA 
1975 Tax LR 1610 (Kant) — Over. 
1979 (NOC) 119 (Kant) (FB) (Sept). 
(1975) 1 Kant LJ 89 — Over. AIR 
NOC 19 (Kant) (Jan). 


KERALA 


(1971) ITR No. 35 of 1971 (Ker) — Over. 
AIR 1979 NOC 148 (Ker) (ŒB) (Oct). 


AIR 


1979 


KERALA (contd.) 
1972 Lab IC 1588 (Ker) — Over. 
NOC 147 (Ker) (FB) (Oct). 
(1978) W. A. No. 201 of 1978 (Ker) — Over. 
AIR 1979 NOC 147 (Ker) (FB) (Oct). 


AIR 1979 


AIR 1978 NOC 216 (Ker) — Revers. AIR 
1979 SC 234 D (Feb). i 
1978 Lab IC 394 (Ker) — Over. AIR 1979 
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. NOTES 


AIR 1979 NOC 1 (ALL) 
K. N, SINGH, J. 


J agdish Prasad, Applicant v. Dharem 
Dass, Opposite Party. 


Civil Revm, No. 2138 of 1975, DI 24-7~ 
1978, 


U. P. Temporary Control of Rent and 
Eviction Act (3 of 1947), S. 7-E (3) aad 
(4) — Landlord failed to carry out 
periodical repairs — Tenant is entitled to 
carry out the repairs at a cost not ex- 
ceeding one month’s rent and deduct the 
amount from rent — Tenant commits 20 
default, 


In the instant case the defendart- 
applicant who was a tenant himself car- 
ried on the periodical repairs and œ- 
ducted an amount of Rs. 20/- (one month’s 
rent) towards expenses from the rent 
after giving a notice to the plaintif- 
Landlord. 


It was held by the High Court that 
under sub-section (3) of 7~E of the Act 
the defendant-applicant (i. e Tenar-t) 
was entitled to deduct Rs. 20/- as ome 
month’s rent for carrying out the repairs 
as contemplated by the aforesaid sud- 
section (3). It was further held that the 
Additional District Judge committed 
patent error in holding the defendant-ap- 
plicant to be a defaulter. Therefore the 
revision was allowed. 


H. S. Nigam, for Applicant, 
IV/IV/D633/78/PDS 
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SECTION 
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‘AIR 1979 NOC 2 (ALL. 

H. N. SETH AND V. K. MEHROTRA, JJ. 

Administrator General, U. P., Appellant 
v. Master Peter Anthony and others, Res- 
pondents. 

Special 
7-7-1978. 

(A) Administrators General Act (45 of 
1963), Ss. 9 and 10 — Application under 
S. 9 — Preconditions for its maintain- 
ability — Right of a person to act 
as guardian, if can be treated as his 
asset, (Succession Act (1925), S. 211). 


One of the preconditions for the main- 
tainability of an application under S. 9 
is that the deceased must have left assets 
exceeding Rs. 15,000 within the State. 


In the instant case, one of the assets, 
mamely, a house which was claimed to be 
within the State and of a value of more 
than Rs. 15,000 was purchased by the 
deceased in the name of his minor son 
acting as his guardian and again before 
his death the deceased acting as his guar- 
dian had sold it away. In the applica- 
tion made by Administrator General, it 
was stated that he was going to take ap- 
propriate steps to challenge the validity 
of sale of house. It was conceded that if 
the house was left out as an asset of the 
deceased, the remaining assets within the 
State would fall short of Rs. 15,000/-. 


Held, that in the face of the sale deeds, 
the deceased could not be treated as the 
owner of the house; that even if there 
was an agreement of reconveyance by 
the purchasers, it would be the asset of 
minor son and not that of deceased; that 
the right of a person to act as guardian 
of minor person could not be treated as 
his asset which could be left by him on 
his death and that as the deceased did 


Appeal No. 293 of 1975 D/- 


: 2 Notes of 


not on his death leave assets valued at 
more Rs, 15,000/- within the State, the 
application under S. 9 was not maintain- 
able and'consequently the petition under 
S. 10 for interim order was not main- 
tainable. 


Anno: AIR Manual (3rd Edn.), Admin- 
istrators General Act, S. 9 N. 1; S. 10 
NL AIR Manual (3rd Edn.), Succession 
Act, S. 211 N. 1. 

(B) Administrators General Act (45 of 
1963), S. 11 (3) — Applicability — Pro- 
ceedings either under S. 9 or S. 10 not 
validly initiated — Obligation to award 
costs to Administrator General does not 
arise, 


S. N, Sahai, for Appellant, 
IV/JV/D886/78/VSS 


AIR 1979 NOC 3 (ALL) 
S. D. AGRAWAL, J. 


Syed Fida Ali and others, Appellants v. 
Smt. Kanij Fatma and others, Respon- 
dents, 


Second Appeal No. 
DI 25-5-1978. 


(A) T. P. Act (4 of 1882), S. 44 — 
Benami — Benami transaction — Bena- 
midar — Burden of proof — (Trusts Act 
(1882), S. 82 — Benami — Benami trans- 
action). 

Benami transaction has not been defin- 
ed in any Act but the benami system is 
prevalent in India for times past. Ex- 
pression ‘benami transaction’ as umder- 
‘stood in law represents, a transaction 
where a person buys property with his 
money, but in the name of another per- 
son or buys property in his own name, 
but subsequently transfers it in the name 
of another person, without any intention 
in either case to benefit such other per- 
son. The transaction in such a case is 
called benami and the person in whose 
name the transaction is entered is called 
a benamidar. , 


'9178 of 1968, 


The payment of the consideration is 
the real test for determining as to whe- 
ther who is the real owner of the pro- 
perty. The burden to prove that a tran- 
saction is a benami transaction lies on 
the plaintiff and the real test for treating 
a transaction as a benami transaction is 
the source whence the consideration 
came It is mandatory for the plaintif 
who challenges a transaction to show 
the source of consideration. If he is un- 
able to prove cash consideration then 


A LR. 


from the other indicia such as he has to 
in any case establish the source of con- 
sideration. Unless it is established that 
the source of consideration came from a 
person other than the ostensible owner 
the transaction cannot be held to be a 
benami transaction. 

In the instant case the vital issue was 
as to whether N was the real purchaser 
of the suit property and F was a bena- 
midar. It was admitted between the par- 
ties that the land of the disputed house 
was purchased in the mame of F in the 
year 1926 and that the disputed house 
was constructed in the year 1933, The 
sanction of the construction of the dis- 
puted house was in the name of F and 
N came to live in the house in the year 
1936, It was held by the lower Court 
that the defendants have failed to prove 
that the source of money | from which 
the land was purchased and the house 
constructed came from N. The mere fact ` 
that there might have been a motive to 
purchase she land and construct the 
house in the name of F is not sufficient 
to hold the transaction a benami transac- 
tion. There may be many cases where a 
person may like to purchase a property 
and gift it to the person in whose name 
property might be purchased. In order 
to establish a benami transaction, it was 

“mecessary for the Court to further find 
that not only the source of consideration 
expressly or impliedly came from N but 
there was a further intention on the part 
of N to treat himself as the real owner 
and not F. In the absence of this finding 
it could not be held that the transaction 
was a benami transaction, 


Anno: AIR Comm, T. P. Act (2nd 
Edn.), S. 41. Notes 1, 25; AIR Manual 
(8rd Edn.), Trusts Act, S. 82, NL" 


(B) Limitation Act (9 of 1908), Arti- 
cles 142-144 — Suit for possession’ by 
ejectment of defendants — Nothing. on 
record to show that plaintiff was at any 
time dispossessed from suit property — 
No plea by defendants that they were 
in adverse possession of property — 
Defendants, on the other hand contend- 
ing that they were the real owners — 
Held that the suit was neither barred 
under Art, 142 nor under 144, 

Anno: AIR Comm., Lim. Act (3rd 
Edn.), Arts. 142-144, Notes 2. 0. 


(C) Civil P C. (5 of 1908), Ss. 100-101 
— Finding of fact — Question of benami- 
dar — Mixed question of Jaw and fact —~ 
Interference in second -appeal, 

The question of benamidar is not si 
ways a question of fact, -In case there 


Cases 3 


1979 


is no evidence: to: support the finding it 
would not be a finding of fact. If she 
necessary. ingredients required to consti- 
tute a transaction. as a benami transac- 
tion are: not. established then it~ could 
not be treated: as a finding of fact. In 
fact the- case: would be of drawing infer- 
ence from the facts: found on the appli- 
cation of the proper principles. of lew. 
AIR 1955 SC 799 and AIR, 1957 SC 49. 
Rel. on. 

Since a question of holding a transac- 
tion to: De benami transaction certain 
necessary ingredients. have to be estab- 
lished the inference from the proved 
facts would be a mixed question of law 
and fact. In the instant case the finding 
in: regard to consideration was absolutely 
necessary and unless. if was found by 
the Court that the consideration for the 
land and. the: construction of the house 
came: from N it could not be in law held 
to. be a benami transaction.: In the cr- 
cumstances this is a. mixed question -of 
fact and. law which can be gone into in 
second appeal. l 


Anno: AIR Comm., C. P. C. (9th Edm.), 
Ss: 100-101,. N. 28.. 

S. N. Verma, for Appellant; G, P. 
Bhargava and. A. N. Bhargava, for Res- 
pondents. E 


FV/HV/C483/78/LGC 


AIR 1979 NOC. 4 (ALLJ 
M. P. MEHROTRA, J. 

Balbir Singh, Petitioner v. The Stete 
of Uttar Pradesh and others, Respon- 
dents. 

Civil Misc; Writ: Den No, 4837 of 1976, 
D/- 18-5-78 ` 


Constitution: of India, Art. 226 — U. P. 
Imposition of Ceiling on Land Holdinzs 
Act (I of 1961), S. 5 (6) — Transfer Af 
land by tenure-holder- — Transfer in 
good faith and for adequate consideratien 
— Burden on tenure-holder' — Finding of 
lower Courts that sale-deeds were not 


saved. by. S. 5. (6). — High Court cannot’ 


. interfere, 


A finding recorded after taking rele- 
vant. matters: into: consideration cannot be 
interfered: with. The contention that the 
Court was bound! to: take into considera- 
tion the fact of actual possession also 
cannot be accepted: The fact of posses- 
sion may have: relevance in certain cir- 
cumstances: hut obviously the authorities 
below were entitled to record a finding 


Notes: of Cases 4-5 3 


about the genuineness of the transaction 
ignoring the fact that the vendees had 
been put in possession, The mere fact of 
possession will not induce a prescribed 
authority to hold that the transaction 
must necessarily be held to be genuine. 
It is true that if the vendee has not 
been put-in possession then that would 
be a relevant consideration for the pre- 


scribed authority to come to a finding 
that the transaction lacked genuineness 
but the reverse is not true. The mere 


fact that a vendee has been put into 
possession will not close the enquiry and 
the authorities below were bound to con- 
sider the good faith in the transactions 
apart from the aspect of possession, So 
far as the aspect of consideration is con- 
cerned, the trial Court was entitled to 
take into account the fact that nothing 
was paid at the stage of the registration 
of the documents. 


Anno: AIR Comm., Constitution of 
India (2nd Edn.), Arts. 226-32, N. 7. 

J. C. Joshi, for Petitioner; Standing 
Counsel, for Respondents, 


FV/FV/C232/78/MVJ 


H 


AIR 1979 NOC 5 (ALL.) 


(LUCKNOW BENCH) 
T. S. MISRA, J. 


Haji Wahid Ali and another, Petitioners 
v. District Judge, Sitapur and others, 
Opposite Parties, 

Writ Petn. No. 1440 of 1971, D/- 16-5- 
1978. l 

(A) Deed — Construction -— Nature of 
document for purposes of stamp duty — 
Document to be construed as it is. 


(B) Deed — Construction — Document 
whether agreement of sale or sale-deed. 

Where the words used prima facie 
seemed to say that the sale was com- | 
pleted but the document read in its en- 


‘tirety showed that the part amount ac- 


cepted was not advance price but earnest 
money liable to be forfeited and further 
the document recited that the balance 
amount would be paid at the time of 
registration which should be got done 
within one week after buying’ stamp 


- paper, 


Held that the document was only an 
agreement of sale. | 


(C) Stamp Act (2 of 1889), Ss. 33, 35 
and 36 -—— Document: produced in Court 


-— Court ordering payment of penalty 


4 i Notes of Cases 6-8 


and deficient stamp —’ Court later has mo 
power to review its order and impound 
document. 


Anno: AIR Manual (3rd Edn.), Stamp 
Act, S 33, N. 1; S. 35, N. 19; S. 36, N. 2. 

Syed Mohd, Hussain, for Petitioners; 
Girja Shankar Misra (Kanpur), Krishna 
Bahadur Sinha and Mohd Zaibi, for 
Opposite Parties. l 


IV/JV/D516/78/ABO/DVT 


AIR 1979 NOC 6 (ANDH. PRA.) 
= 1978 LS (AP) 221 
CHINNAPPA REDDY, J. 

Jagijivanlal, ‘Petitioner v. Smt. Leela- 
vathi Bai and another, Respondents, 

Civil Revn. Petn. No. 45 of 1977, 
Di 8-6-1978. 

Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Rules (1961), 
R. 23 (7) — Summary enquiry — Initia- 
tion of — Application is not necessary. 

Rule 23 (7) does not refer to any ap- 
plication that should be made either by 
the decree~holder or by the judgment- 
debtor or by the obstructor, It is open 
to the decree-holder to make an appli- 
cation to remove the obstruction. It is 
open to the obstructor to file an applica- 
tion to protect his premises. It is also 
open to the Court to hold a summary 
enquiry on the basis of the report of the 
Bailiff, even if no avplication is filed ei- 
ther by the decree-holder or by the 
judgment-debtor, 


R. Babu Ram Dayal, for Petitioner; 


Bankatlal Mandhana, for Respondent 
No. 1, 


HV/IV/D428/78/CWM 


AIR 1979 NOC 7 (ANDH. PRA.) 
MADHUSUDAN RAO, J. 


Yarlagadda Koteswara Rao, Petitioner 
v, Madiveda Suryanarayana, Respondent, 


Civil Revn. Petn. No. 3684 of 1977, 
D/- 11-4-1978. 

Andhra Pradesh Agricultural īm- 
debtedness (Relief) Act (7 of 1977), S. 3 
(t) (i) and (ii) — Exclusive clause con- 
tained in cl. (ii) — Applies to both mem- 
ber and non-member of Scheduled Tribe. 

Where a person other than the mem- 
ber of Scheduled Tribe was holding the 
land as permitted in S. 3 (t) (i) of the 
Act for getting declared as “Small far- 
mer” but his annual household income 
other than the agricultural income was 


A. LR, 


more than as stipulated in the exclusion 
clause contained in S. 3 (t) (ii) of the 
Act, he could not be declared as “small 
farmer”. Even though there is no comma, 
semicolon after the word “dry” in 
S. 3 (t) Gi) before the start of exclusion 
clause, “but does not include any person 
whose annual household income other 
than from agriculture exceeds one 
thousand and two hundred rupees in two 
years within three years immediately 
preceding the commencement of this 
Act”, the clause could not be held appli- 
cable only to the members of Scheduled 
Tribe covered by S. 3 (t) Gi) only and 
not to the non-members, The exclusion 
clause if held applicable only to the 
Scheduled Tribes it would mean that 
if the mon-member of Schedule 
Tribe receive annual household in- 
come of say Rs. 50,000/- other than 
agricultural income they could be de- 
clared "small farmers”, but a member 
of Scheduled Tribe getting an household 
income of say, just Rs. 1,300/- other than 
agricultural income could not be 
declared so, when both did not 
have more land than permitted. In this 
way a poor. tribal would be 
denied the benefit of the enactment 
while a rich non-~tribal could get it, 
which would be violative of Art. 46, 
Constitution of India and consequently 
run counter to the very purpose as 
declared in S. 2 of the Act 

Mannava Venkata Rao, for Y. B, Tata 
Rao and K. Kakulaswami, Advocates, for 
Petitioner. 


FV/GV/C500/78/AMG/DVT 


AIR 1979 NOC 8 (ANDH. PRA) 
= (1978) 1 Andh LT 470 


= RAMACHANDRA RAJU, J. 


Manchiraju Ramakrishna Parama- 
hamsa, Petitioner v. State of Andhra 
Pradesh and another, Respondents. 


Writ Petn. No, 1932 of 1977, DI 13-3- 
1978. 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 19753), 
Ss. 22 and 27 — Rules under S. 27, 
R. 16 (1) — Ceiling case finally disposed 
of cannot be reopened in absence of any 
provision in Act or Rules conferring 
power of review — Fresh order of Land 
Reforms Tribumal passed after reopening 
case is invalid and without jurisdiction 
and has to be quashed. - (Constitution of 
India, Art. 226). 


1979 


The power to review is not an in- 
herent power. It must be conferred b7 
law either specifically or by necessary 
implication, There is no provision in tha 
Act or in R. 16 D of. the 
Rules from which it can be gathered 


that the Tribunals under the Act can re- 


view their own orders. AIR 1970 SC 127%, 
Rel, on. 


M. Dwarka Nath, for Petitioner; Ad 
vocate-General, on behalf of Respondents. 


GV/HV/C988/78/KSB 





AIR 1979 NOC 9 (ANDH. PRA) 
= (1978)-1 Andh LT 472 


RAMACHANDRA RAJU, J. 


Sri Raja Velugoti Venkata Varadarab 
Gopala Krishna Yachandra Bhahadur 


Varu, Petitioner v, Special Tahsildar ani’ 


Authorised Officer, Land Reforms, Nek} 
lore, Respondent. 


Civil Revn, Petn. No, 2885 of 197", 
D/- 8-3-1978. 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973, 
S. 3 (j) — ‘Land’ — Meaning of — Whe- 
ther includes tank. l 


For any property to be attracted by 
the definition it must first be a land be- 
cause the definition starts with the words 
‘land’ means. Land.” Therefore, any- 
thing which is not ordinarily known a 
land cannot be brought under the def- 
nition. A tank is not land since a tanz 
is called a tank and not called a land. 
Though a tank is necessarily to be dg 
in or formed out of land still, when once 
a tank is dug or formed thereafter it i 
not called a land just like a land is no 
more called a land after it was omce 
built upon. It may be true that the tanx 
in question may be in the midst cf 
lands and the water in it is utilised fcr 
purpose of irrigating the lands of tke 
petitioner, and therefore, it may be said 
that the tank is used for. purposes anc. 
lary to his agriculture, That does mat 
mean a tank which is not  ordinaribky 
known as land would become land siw- 
ply because its water is used for irrige- 
tion of lands. It may be a different 
matter if a tank is silted up and has be- 
come disused and there is no water m 
it in which case the bed of the tank mey 
be called-a tank bed land and it is capable 
of cultivation. In such a Case the tark 


S. 6 (b) over which he is 
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bed. land may attract the definition’ of 
‘land’ given under S. 3 (j) of the Act. 


V. Rajagopala Reddy, for Petitioner; 
Govt, Pleader for GAD on behalf of 
Respondent, 


GV/GV/C641/78/ABO/DVT 


AIR 1979 NOC 10 (ANDH. PRA) . 
CHINNAPPA REDDY, J. 


A. B. Nageswara Rao, Petitioner v. 
The Dy. Commr., Endowments Depart- 
ment, Kakinada and others, Respondents. 


Writ Petn. No, 3473 of 1977, DI 14-2- 
1978. 


Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act (17 of 1966), Ss. 77, 10 and 6 (b) (ii) 
— Expression “Deputy Commissioner 
having jurisdiction” —— Meaning, 


The expression “Deputy Commissioner’ 
having jurisdiction” occurring in S. 77 
means the Deputy Commissioner having 
territorial jurisdiction over the insti- 
tution or endowment concerned and has 
no reference to the list published under 
required te 
exercise certain powers and functions 
under S. 10. Consequently the order of 
the Deputy Commissioner appointing an 
Executive Officer under S. 77 (2) in res- 
pect of a math within his territorial 
jurisdiction while dealing with the appli- 
cation for registration of the math in 
question cannot be said to be without 
jurisdiction. 

The expression ‘Deputy Commissioner 
having jurisdiction” occurring in S. 77, 
means the Deputy Commissioner having 
territorial jurisdiction over the area as 
stipulated by S. 5. Otherwise, it will lead 
to the anomalous: position that while 
there is a quasi-judicial Tribunal consti- 
tuted to decide certain disputed ques- 
tions in regard to institutions and endow- 
ments mentioned in the list published 
under 5. 6(b), there Is, oo such quasi- 
judicial Tribunal and, in fact, there is no 
provision for the decision of such dis- 
putes im’ regard to institutions and 
endowments mentioned in the lists publi- 
shed under S. 6 (a), S. 6(c) and S. 6(d). 
That surely was not the intention of the 
Legislature. -Section 38. provides for the 
submission of applications for registra- 
tion of charitable and religious insti- 
tutions and endowments to the Assis- 
tant Commissioner > within whose sub- 
division such institutions or endowments 
are situated. Though under S. 11 the 
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powers and functions: of the Assistant 
Commissioner extend only to institutions 
and endowments included. in the lists 
published under S, 6(c), it cannot be 
doubted that applications for registration 
whether they relate to institutions and 
endowments in the list published under 
S. 6 (e) or under Ss, 6 (a), (6) (b) or 6 (ei 
to be made to the Assistant Commissioner 
only. 

C. Poornaiah and K.B.R, Krishna 
Murthy; for Petitioner; Advocate-Gene- 
ral and V. R, Reddy, Govt. Pleader for 
F. & A: (for Nos. 1 and 2), M. Audi- 
narayana Raju (for No, 3) and P., M 
GopalaiRao (for No. 4), for Respondents. 


FV/GV/C512/78/JDD/SNV 


AIR 1979 NOC 11 (ANDH. PRA.) 
KONDAIAH AND LAKSHMAITAH, JJ. 

Dr. T, K. Kothendaram, Petitioner v. 
The Secy. to the Shah Commission and 
others, Respondents. 


Writ Petn. No. 416 of 1978, DI 8-2- 
1978. 


(A) Constitution of India, Art, 226 — 


Territorial jurisdiction — Respondents 
residing at Delhi and cause of action also 


arising. at Delhi — Andhra Pradesh High . 


Court cannot entertain writ. petition. 


Anno: AIR Comm., Constitution God 
Edn.). Art 226, N. 41. 


(B) Constitution of India, Art. 226 — 
Quo warrantee — Constitutional or legal 
competency of Commission of Inquiry 
mot challenged —- Quo warranto cannot 
be issued to quash acts of Commission. 

A writ of quo warranto lies against a 
person who claimed or usurped an. office 
to enquire by what authority he sup- 
ported his claim sa that, the right of the 
office might. be determined. 


The acts constituting the Commission 


of Inquiry are different from the acts. 


committed by the Commission, Whereas 
the former are amenable to quo warranto 
furisdiction of the High’ Court. the latter 
are not. When the acts constituting the 
Shah Commission were not questioned, in 
a quo warranto petition, the acts done by 
the Shah Commission in directing the 
prosecution of certain persons under 
Ss. 178 and 179 of the Penal Code cannot 
be questioned in a petition filed seeking 
the writ of quo warranto as the quash- 
ing of the acts done by the Commission 
are outside the object, purpose or office 
of quo ~warranto. Therefore the petition 
filed under Art, 226° of the Constitution 


A. I R. 


requesting the Court to restrain the res- 
pondents from proceeding further with 
the prosecution is not maintainable in 
law as the relief thus sought for its: out- 
side the nature, scope and ambit of the 
writ of quo warranto, 


Anno: AIR Comm., ‘Constitution (2nd 
Edn.), Art. 226. N. 148, 


(C) Constitution of India, Art, 226 — 
Quo warranto — Who cam apply for. 


In a writ of quo warranto the peti- 
tioner meed not show that any right of 
his has been infringed. But, nevertheless 
he must show that he has some interest 
in maintaining the writ petition. That 
interest should be not the one shared by ` 
him along with the public but it must 
be a special one. 


Anno: AIR Comm., Constitution (2nd 
Edn.), Art. 226, N. 153. 


Chinta Subbarao, for Petitioner, 
FV/IV/C167/78/JHS/RSK. 


} 


AIR 1979 NOC 12 (CAL) 


MURARI MOHAN DUTT AND 
D C., CHAKRAVORTY, JJ. 


Smt. Lachmi Das, Petitioner v, Kalidas 
Mukherjee and another, Respondents. 
CR No. 1420 of 1975, D/- 21-7-1978. 
Calcutta Thika Tenancy Act (2 of 1949), 
Ss, 3, 5, T-A — Calcutta Thika Tenancy 
(Second Amendment) Act (1969), S. 13— 
Amendments made are retrospective — 
Order of eviction of thika tenant on 
ground under S. 3 (iv) subject to pay- 
ment of compensation passed prior to 
Amendment Act — Application for assess- 
ment of compensation pending when 
Amended Act came into force — Effect. 
An order of eviction of a Thika tenant 
on the ground that the land was requir- 
ed by landlord for purposes of building 
and development was passed by the Thika 
Controller subject to payment of com- 
pensation to the Thika tenant and this 
order was confirmed in appeal, During 
the pendency of an application by the 
landlord for assessment of compensation 
the Calcutta Thika Tenancy (Second 
Amendment) - Act, 1969 came into force 
on 10-10-1969 and the tenant taking 
advantage of S. 7-A inserted by the 
Amendment Act filed an application for 
setting aside the order of eviction but it 
was dismissed as barred by Limitation 
under S. 7-A (1) and the order of dis- - 
missal was confirmed in appeal. The 
question involved was whether the pend- 


1978 ` 


ing’ application for assessment of cor- 
pensation could be disposed of on meri-s 
in view of the amendments made in ER 
Act. 


Held: (i) When ‘the ground for evic- 
tion is the requirement of the landlord, 


the application under S. 5 cannot Ce 
finally disposed of by the Thika Cor- 
troller so long as the compensation is mot 
paid to the thika tenant. In the instart 
case, therefore, the proceeding for evic 
tion of the petitioner was pending on 
the date of commencement of the 
Amendment Act, In view of S, 13 of the 
Amendment Act, all the amendments 
made to the Act are retrospective’ in 
operation. The ground on which the pet= 
tioner ‘prayed for the eviction of the 
opposite party is not a- ground for evic- 
tion under the amended ‘provision cf 
S. 3. In the facts and circumstances cf 
this case, the effect of S. 13 is that an 
order for eviction of the petitioner car- 
not be made by the Thika Controller 
on the ground which is no longer avai- 
able to the opposite party. Hence, the 
case has to be sent back to the Thika 
Controller for a fresh decision in the 
light of amended S. 3 read with S. 13 cf 
the Amendment Act. AIR 1978 SC 835, 
Foll. 


(ii) Even though the tenant’s ne 
tion under S. 7-A was dismissed by the 
Thika Controller and the order of dic 
missal was upheld by the Subordinate 
Judge, the order of dismissal cannot de 
prive him of the benefit of the amenc= 
ment of the ground for eviction under 
S. 3 of the Act read with S. 13 of the 
Amendment Act, 
for ` ap additional remedy and even 
though a thika tenant fails to avail him- 
self of such additional remedy, yet he 
cannot be prevented from invoking fo 
his aid any other remedy under the pro- 
visions of the Act as amended, AIR 19% 
SC 835, Foll. 


Biswajit Ghosh, Jayanta Bhattacharya 
and Mrs. Gita Mukherjee (Lulwani), for 
Petitioner; S. N. Mukherjee and mei 
Banerjee, for Respondents, 


HV/HV/D208/78/KSB 


Section 7-A provides: 
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AIR 1979 NOC 13. (CAL.) 
= 1978 Cal, HC (Ny 259 
SALIL KUMAR DATTA, J. 


Smt. Provabati Das and others, Peti- 
tioners v. R. R. Joneja, Opposite Party. 


A. F. A. D. No. 508 of 1972, D/- 28- 2- 
1978. 


(A) West Bengal Premisės Tenancy Act ` 
(12 of 1956), S. 13 (1) (i) — Habitual de- 
fault — After death of original landlord 
property devolving jointly on widow and 
her minor sons — This fact evident from 
counterfoil of receipts. given to tenant 
though names of other owners apart from 
widow not specified — Knowledge as to 
existence of other owners clear from such 
receipts — Tenant depositing rent from 
1959 to 1966 with Rent Controller in the 
name of the widow — Deposit in ber 
favour in individual capacity and not 
representative capacity — Deposits in- 
valid — No proper tender of rent — 
Tenant is a habitual defaulter. 


(B) West Bengal Premises Tenancy Act 
{12 of 1956), S. 13 (1) (a) — Sub-letting 
— Sub-letting need not be of the whole `, 
premises but may be of part — Once ex- 
clusive possession is found with a person 
other than the tenant the onus to show 
that it is not sub-letting shifts upon the 
tenant — Failure on part of the tenant 
to produce relevant evidence entitles a 
Court to draw an adverse inference 
against him. 


Sub-letting like lease is a transfer by. 
the lessee of a right to enjoy the leased 
property in whole or in part for a cer- 
tain time or in perpetuity in considera- 
tion of .a price paid or promised or 
money, share of crop, service or other 
thing of value. If a person is given an 
exclusive right of enjoyment of property 
or a portion thereof for considera- 
tion of anything of value, such right 
may amount to an interest in property 
as sub-lease or sub-letting, When a per- 
son is found to be in possession of 
property apparently exclusive under a 
tenant it may not always be possible for 
the landlord to establish that such part- 
ing of possession amounts to sub-letting. 
In such case, when ‘possession by any 
person under a tenant is not disputed, 
it will be for the tenant to establish that 
in spite of the possession of the pre- 
mises or portion thereof by such person 
under him, there is no- sub-letting as. 
contemplated in law, as the relevant 
facts are within his special knowledge. 
Failure Zo produce relevant.evidence on 
this aspect may entitle: the. Court to 
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make an adverse inference against him, 
AIR 1949 PC 278, Rel. on. 

Dr, S. Das, Mrs. Monjuli (Sengupta) 
Choudhury, for Petitioners; Hirendra 
Chandra Ghosh, Mrs, Gian Kaur, for Op- 
posite Parties, 


CV/CV/B101/78/ABO/GDR 





AIR 1979 NOC 14 CAL) 


= (1978) 2 Cal LJ 30 


SANKAR PRASAD MITRA, C. J. AND 
SALIL KUMAR DATTA, J. 


Rajani Kanta Hazra, Petitioner v. The 
Junior Land Reforms Officer and others, 
Respondents. 

C. R. No. 3358 (w) of 1971, DI 10-2- 
1978. 

West Bengal Esiate Acquisition Act 
(1 of 1954), S. 2 (bh) — “Incumbrance” — 
Meaning of —- Barga right is incumbrance 
— Barga right if entitled to any protec- 
tion, 

From the definition in S., 2 (h) it is 
clear that the rights of a raiyat or an 
under-raiyat or a non~agricultural tenant 
are not included within the definition of 
‘incumbrance’, But ‘incumbrance’ includes 
all other rights or interests of whatever 
nature barring land allowed to be retain- 
ed by an intermediary. The definition is 


of widest amplitude. It does not give 
protection to anyone except raiyats, 
under-raiyats, mon-agricultural tenants 


and to lands allowed to be retained by 
an intermediary under S, 6. A barga 
right is mot entitled to any protection 
and is an ‘incumbrance’ and when the 
vesting takes place, it takes place with- 
out the barga right. 

Mrs. Sipra Sarkar (Gayen), for Peti- 
tioner; Swadesh Bhushan Bhunia and 
Ranjit Kumar Roy, for Respondents, 


CV/CV/B137/78/DLD 


AIR 1979 NOC 15 (CAL) 


MRS, PADMA KHASTGIR, J. 

Allahabad Bank, Plaintiff v. Bharat 
Vegetable Products Ltd, and others, 
Defendants, 

Suit No. 1704 of 1956, D/- 18-7-1978. 

(A) Bankers’ Books Evidence Act (18 
of 1891), S. 2 (8) — ‘Certified copy’ — 
Certificate appended to — Banker not 
required to specify from which particular 
book the ‘statement’ of accounts in ques- 
tion has. been prepared, 


A. LR, 


The Bankers’ Books Evidence Act does 
not require the bank to specify which 
particular book or under which name 
that particular book is referred to or is 
maintained, It is enough if the certificate 
states: thatthe said statement of accounts 
have been prepared from the books of 
accounts maintained by the bank in the 
regular course of business and those 


. books are still in possession of the bank, 


Anno: AIR Manual (3rd Edn.), Ban< 
kers’ Books Evi, Act, S. 2, NL 


(B) Evidence Act (1 of 1872), S. 34— 
Bankers’ Books Evidence Act (1891), S. 4 
— Books of account — Proof of entries 
in bankers’ books — Certified copy of 
entries — Banks claim not only sup- 
ported but also corroborated amply by 
statement of accounts and oral evidence 
—- Held, evidence was:sufficient to charge 
debtor with liabilities. 


Under S. 34 Evidence Act the books of 
accounts are only corroborative evidence. 
Original entries alone would not be suffi- 
cient to cherge any person with liability 
and as such copies produced under S. 4 
of the Bankers’ Books Evidence Act ob, 
viously cannot charge ony person with 
liability. In the instant case, however, 
the bank has rested its claim not only 
on the books of accounts of the plaintiff 
bank but also relied on oral and other 
documentary evidence like confirmation 
slips, balance-sheet and correspondences. 
Moreover, apart from those evidences 
tendered the defendants in their cross- 
examination save and except challenging 
three or four items have not challenged 
the said entries on any. ground whatso- 
ever. AIR 1967 SC 1058, Rel. on. 


Anno: AJR Manual (3rd Edn.), Evi 
Act, S. 34, Notes 2, 3; Bankers’ Books 
Evi. Act. S. 4, N. 1. 
IV/JV/D694/78/LGC 


AIR. 1979 NOC 16 (CAL. 


MRS. MONJULA BOSE, J. 

Radha Devi, Plaintiff v. Bharat Petro- 
leum Corporation Ltd. and another, 
Defendants. . 

Suit No. 485 of 1974, D/- 5-6-1978. 

T, P. Act (4 of 1882), S. 105 — Lease 
of premises for specified period — Crea- 
tion of sub-tenancy — Determination: be 
efflux of time — Refusal by lessor to 
accept rent thereafter — No evidence 
that tenant and ‘the sub-tenant acted 
on any representation made by lessor 


1979 


and altered their position to their detri- 
ment — Plea of sub-tenant that he was 
thika tenant not proved — Held, that tie 
tenant and sub-tenants were liable to 3e 
evicted and there. was no question of 
applicability of equitable doctrine. in 
their favour. 

Anno: AIR Comm, T. P. Act (4th Edr.), 
S 105 N. 38. 

Prabir Sen, Prodesh Mullick and Pra- 
tap Chatterjee, for Plaintiff; D. K. San 
and M. Ahmed, for Defendants, 


GV/GV/C619/78/MVJ 





‘AIR 1979 NOC 17 (CAL) 
SABYASACHI MUKHARJI, J. 


Damodar Valley Corporation, Petitioner 
v. The Aluminium Corporation of Inda, 
Respondent. 


Suit No. 317 of 1975 DI 3-4-1978, 


West Bengal Relief Undertaking (Spe- 
cial Provisions) Act (13 of 1972) Ss. 3, 4 
(b), 6 — Notification under S. 4 suspend- 
ing suits against Corporation which was 
declared as a “Relief Undertaking” — 
Suit on ‘contract by Statutory body 
against the “Relief Undertaking” if cover- 
ed by the Notification. 


The purpose of the notification was to 
ensure continued running of the relief 
undertaking unhampered by demands 
_from creditors and continued running of 
such kind of undertaking very often was 
possible only with aid from Government 
or statutory bodies. Viewed in that con- 
text in view of the specific mention of 
the rights, privileges, obligations and 
liabilities accruing or arising under tne 
contracts which have been made effective 
under the notification but which have 
not been specifically excluded by the ex- 
clusion clause, the effect is that the con- 
tracts so far as their rights to the par- 
ties under the contract are concerned, 
they are excluded, that is to say, they 
remain -operative and effective, But so 
far as the “rights or privileges or clairas 
arising under the contract” they remain 
within’ the purview of the notificatien 
and do not come under the (second) noti- 
fication, and continue to remain suspend- 
ed. Application for stay of suit was él~ 
lowed, 


GV/IV/C632/78/KNA/VBB ` - 
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- AIR 1979 NOC 18 (KANT. 
: (1978) 2 Kant LJ 19 
M. RAMA JOIS, J. 


N. R. Gangavathy, Petitioner v., The 
District Magistrate, Dharwar and others, 
Respondents. 


Writ Petn. No. 10666 of 1976, D/- 9-3- 
1978. 

Karnataka Cinema (Regulation) Act (23 
of: 1964), Ss. 5, 10 — Power to grant 
licence under S. 5 — Power to regrant 
licence is implicit — Order refusing to 
regrant licence is an order passed under 
S. 5 — Hence appealable under S. 19 — 
Writ Petition not maintainable in view 
of Art. 226 (3) of Constitution of India 
— (Constitution of India, (as amended by 
42nd amendment) Art, 226 (3)). 

Anno: AIR Comm. Const. of India 
(2nd Edn.), Art. 226 N. 19. 

R. U. Goulay and Jayavittal Kolar, for 
Petitioner, V. C. Brahmarayappa, Govt. 
Pleader, (for Nos, 1 and 2) and U. L., Na- 
rayana Rao, (for No.3), for Respondents. 


EV/EV/B805/78/DVT 


AIR 1979 NOC 19 (KANT) 


: (1978) 1 Kant LJ 501 
E. S. VENKATARAMIAH AND 
N. VENKATACHALA, JJ. 
Saraswathi Shedthi, Appellant v. Ap- 
panna Maistry and another, Respondents. 


Misc ‘Second Appeal No. 135 of 1975, 
D/- 1-3-1978. ` 

Karnataka Land Reforms Act (10 of 
1962), (as amended by Act 1 of 1974), 
S. 133 — Jurisdiction of Land Tribunal 
— Defendants in possession of agricul- 
tural land claiming to be tenants — Va- 
lidity of claim can be decided only by 
Tribunal and not by civil court, (1975) 1 
Kant LJ 89, Overruled. 

M. Gopalakrishna Shetty, for Appel- 
lant; D Vishwanatha Shetty, for Respon- 
dents. - 


EV/GV/B808/78/MBR/RSK 


AIR 1979 NOC 20 (MADH. PRA.) 

G. L. OZA AND P. D MULEY, JJ. 

Kachru, Petitioner v. Juzar and others, 
Opposite Party. 

Mise, Civil Petn. Case No: 82 of 1977, 
D/- 25-1-1978. | 

M. P. Anusuchit Jan- Jati. Rini Saha- 
yata Adhiniyam (1967), S. 2 (4) — Debt 
e Meaning of — Liability, owing to cre- 
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ditor subsisting on the date of Act would 
be debt. << 


In order to bring any transaction with- 
in the mischief of the definition what is 
required is that there should be liabili- 
ties owing to a creditor, This liability 
may be in cash or kind; may be secured 
or unsecured;- or may be in a decree or 
order of civil court, but it should be sub- 
sisting on the appointed date, In the in- 
stant. case the petitioner was the creditor 
and there was a liability of money in 
his favour. The amount was payable in 
instalments as per the compromise dec- 
ree. In case of default an alternative 
mode of payment in kind by way of 
transfer of agricultural land was also 
provided. The liability was subsisting on 
the date on which the Act was extended 
to Scheduled Caste. Held that the trans- 
action would clearly be a debt under 
S. 2 (4) the debtor being a person De- 
longing to a scheduled caste, The Debt. 
Relief Court had, therefore, jurisdiction te 
adjudicate the claim of the respondent. 
1973 MPLJ (Notes ) 130 and AIR 1973 
Madh Pra 12, Ref. 


C. M. Chafekar, D. D. Vyas, for Peti- 
tioner; P. D. Saxena, for Respondent 
No. 1; Shilkumar Nigam, Dy. G. A., for 
the State. 


DV/EV/B481/78/JDD/MVJ 


AIR 1979 NOC 21 (MAD.) 
: (1978) 91 Mad LW 507 


RAMAPRASADA RAO Ag. C. J. 


Susiladevi Ammal and others, Peti- 
tioners v. State of Madras, by the Col- 
lector of Tanjore, Respondent. 

Civil Revn. Petn, No. 2684 of 1974, DI. 
26-4-1978. 

(A) Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act (58 of 1961), 
S. 22 — Sale after prescribed date for 
consideration of land for ceiling — Held 
authority should take the sale into ac- 
count if it is fair and simple. 


(B) Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act (58 of 1961), 
S. 78 (3) (c) — Additional evidence — 
Landlord not producing sale deed before 
Authorised Officer, not barred from pro- 
ducing it before appellate authority. 

The fact that the sale deed was not 
produced before the Authorised officer, 
but only before the appellate authority 
would not disentitle the landlord from 
pursuing their remedies to satisfy the 
statutory: authorities that the sale deed 


A. ER, 
was a genuine one and that the subject- 
matter of the sale deed ought to be ex- 
cluded for the purpose of fixing the 
ceiling limit. S. 78 (3) (c) also enables 
the appellate authority to consider addi- 
tional evidence if the situation warrants. 

(C) Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act (58 of 1961) 
(as amended by Act 32 of 1974) Ss. 23, 
33 (b) — Retrospective effect of amend- 
ments — Partition effected after notified 
date — To be deemed to be void for the 
purpose of calculating ceiling area. 

By the Amendment Act 32 of 1974, a 
restrospective effect was given to the 
new provision made under it under the 
amended Section 33 (b) of the Act and 
any sub-division whether by a partition 
or otherwise effected on or after the noti- 
fied date and before the publication of a 
notification under sub-sec, (1) of S. 18 of 
the Act shall be deemed to have been 
void, amd accordingly the authorised offi- 
cer shall calculate the ceiling area of 
such person as if no such transfer or 
sub-division had taken place. AIR 1973 
Mad 389, Rel. on, l 


M. Kumaraswami Pillai, for Petitioner} 
K. Venkataswami, Addl. Govt, Pleader, 
for Respondents. 


IV/IV/D658/78/DLD 


AIR 1979 NOC 22 (MAD.) 


NAINAR SUNDARAM, J. 
.Banwarilal and Company, Petitioner vg 
Sundaram Spinning Mills, Respondent. 
C. R. P. No. 1089 of 1975, D/- 25-2- 
1978. 


Contract Act (9 of 1872), S. 182 —« 
Commission agent — Types of — Right 
to elaim commission — Commission on 
consummation of transaction — Agent is 
not entitled to commission on the simple 
basis - that it had brought about privity 
of contract between the parties. 

There are two types of agency. If the 
relation of buyer and sellar is really 
brought about by the act of the agent, 
he is entitled to commission although the 
actual sale has not been effected by him. 
In other words, the commission becomes 
due if the broker has induced im the 
party for whom he acts the contracting 


mind, the willingness to open negotia- 
tions upon a reasonable basis. This 
would be a case of broker simpliciter: 


The second type of agency is one usually 
characterised as “commission agency” in 
which the agent has a more active part 


1978 


not only with ‘reference to bringing about 
the privity .of contract between his 
principal and third party purchaser, mot 
also his responsibility continues till she 
completion of the contract by delivery of 
the goods and by payment of the sale 
price, and the completion in the abeve 
sense alone gives him the basis to de- 
mand and .earn his commission, 


Held (on considering the correspond- 
ence that passed 
filed by the defendant (principal)) taat 
the implications of those documents 
pointed out that the agency in the in- 
stant case was mot an agency simplicier, 
‘but something more, in that the plaintiff 
had taken over the responsibility of 
seeing to the fruition of the contrects 
and it had the responsibility .of not only 
‘bringing about the privity of contract 
but also the responsibility to see to zhe 
fruition of the contract. It could earn its 
commission only if the ‘transactions ware 
put through, goods were delivered end 
the prices were paid, i 

Anno: AIR Manual (3rd Edn.), Cen- 
tract Act S. 182 N. 2, 4 & 7%. 


HV/IV/D346/78/VBB 


AIR 1979 NOC 23 (MAD) 
:91 Mad LW 422 
SURYAMURTHY, J. 

Shanmmugham, Petitioner v, Murugan, 
Respondent, 

C. R. P. 1966 of 1975, DI 12-1-1978. 

Tamil Nadu Cultivating Tenants Pro- 
tection Act (25 of 1955), S. 4-A (1) — 
Tamil Nadu ‘Cultivating Tenants Prot2c- 
tion Ordinance (1976), S. 4 (3) (b) — 
. Civil P. C. (1908), S. 115 — Civil reis op 
against order under S. 4-A (1) of Tamil 
Nadu Cultivating Tenants Protection act 
— Tenant entitled to apply to Reverue 
Divisional Officer under S. 4 (3) (b) of 
the Ordinance — Held pending civil revi- 
sion abates by enforcement of the Ordi- 
nance. ` 

R. G. Rajan, for Petitioner; E Padma- 
nabhan, for Respondent, g 


IV/1V/D656/78/DLD/VBB 


AIR 1979 NOC 24 (ORISSA) 
: (1978) 46 Cut LT 30 
R. N. MISRA AND K. D PANDA, Jc. 


Mahant Goverdhan Das Babaji, Appel- 
lant v. Raghunandan Das Babaji and 
others, Respondents. 


' First Appeal No.. 168 of 1969, Di 28-1- - 
1978, ) 


Notes | of 


between the partes, . 


Cases 23-25 11 


‘Orissa Hindu ‘Religious Endowments 
Act (2 of 1952), Ss. 41 and 73 (1) — Civil 
P. C. (1908), S. 9 — Religious institution 
whether public or private — Determina- 
tion of — Jurisdiction of Civil Court is 
expressly barred. AIR 1971 Orissa 246 
(FB), Rel, on, 

Anno: AIR Comm. Civil DC (9th Edn,), 
S. 9 N. 53. 

R. C. Misra and Mrs. A. K. Padhi, for 
Appellant; R. Ch. Mohanty, P. K. Pat- 
naik and S. Mohanty, for Respondents, 


GV/GV/C810/78/ABO/DVT 


AIR 1979 NOC 25 (ORISSA) 
P. K. MOHANTI, J. 
State of Orissa and another, Appellants 
v. Mst. Pana Mali and others, Respon- 


. dents, 


Second Appeal No, 53 of 1976, D/- 2-3- 
1978, ` 


(A) Orissa Survey and Settlement Act 
(3 of 1959), S. 42 — Limitation Act 
(1963), Art. 65 — Suit based on title and 
filed after attempt to disturb possession 
— S. 42 of the State Act does not apply 
— Suit is governed by Art. 65 of Limi- 
tation Act, _ 

Where the suit for declaration of title 
and confirmation of possession based on 
title in fact the plaintiffs claimed that 
the tank belonged to their ancestor and 
filed it after there was attempt to dis- 
turb their possession, S. 42 had no appli- 
cation and the suit was governed by 
Art. 65 of the Limitation Act. 


(B) Limitation Act (36 of 1963), 
Arts. 64 and 65 — Adverse possession — 
Suit for declaration of. title and confirma- 
tion of possession over tank excavated 
on plot belonging to plaintiffs — Claim 
of adverse possession by State — No 
plea of adverse possession — No evid- 
ence of possession prior to suit — Claim 
not maintainable — Entries in record of 
rights of submergence of land of plain- 
tiffs are immaterial. — 

Anno: AIR Comm, Lim, Act (5th Edn), 
Arts. 64, 65 N. 99. 


(C) Civil P. C. (5 of 1908), O. 1, R. 3 
— Necessary party — Suit for confirma- 
Don of possession over tank filed when 
Govt. engineer started renovating it 
through contractor — Gram Panchayat 
never exercising any act of possession in 
relation to tank despite transfer thereof 
in its favour in record — Gram Pancha- 
yat is not a necessary party. o 

Where the suit for declaration of title 
and confirmation of possession was based 
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on title in that the plaintiffs claimed that 
. the tank belonged to their ancestor and 
filed it after there was attempt to dis- 
turb their possession, S. 42 had no appli- 
cation and the suit was governed by 
Art. 65 of the Limitation Act. 

Anno: AIR Comm. C. P.C. (9th Edn.), 
O. 1, R. 3, N. 14A. 

Standing Counsel, for Appellants 
N. Mukherjee and B. S. Mohapatra, for 
Respondents. 


DV/DV/B672/78/DLD/SNV 


AIR 1979 NOC 26 (ORISSA) 
Ap Cut LT 427 
P. E MOHANTI, J. 


Niranjan Panigrahi and others, Appel- 
lants v. Shyamsundar Pratihari, Respon- 
dent. 


Second Appeal No. 343 of 1974, D/- 
2-3-1978. 

(A) Orissa Consolidation of Holdings 
and Prevention of Fragmentation of 
Land Act (21 of 1972), Ss.4 (4), 51 and 3 
— Suit for declaration of title and per- 
manent injunction — Second appeal — 
Disputed land within consolidated area 
— Appeal stands abated consequent on 
publication of notification under S.3 (1). 

It is clear from the provisions of SG 51 
of the Act that the Civil Courts juris 
diction to entertain suits involving decla- 
ration of rights and interests in the lands 
situate within consolidation areas has 
been barred for the duration of consoli- 
dation operations. The consolidation 
authorities have been vested with 
the powers to decide such questions in 
the course of consolidation proceedings. 
In the instant case the suit land being 
situate within the consolidation area, 
the appeal for declaration of title in res- 
pect thereof stood abated under S. 4 (4) 
on the publication of the Notification is- 
sued under S. 3 (1) of the Act. 


(B) Orissa Consolidation of Holdings 
and Prevention of Fragmentation of Land 
Act (21 of 1972) S. 2 (b) and toi — Land 
— Land with some cocoanut trees stand- 
ing thereon — It is not an orchard but 
an agricultural land consolidable under 
the provisions of the Act. 

G. Rath and R. K. Rath, for Appellants; 
D Mohanty and N.C. Mohanty, for 
Respondent 


DV/DV/B431/78/JDD 





A. I. R.. 


AIR 1979 NOC 27 (ORISSA) 
: 45 Cut LT 434 


R. N. MISRA AND P. K. MOHANTI, JJ, 

Raghunath Das and others, Petitioners 
v. State of Orissa and others, Opposite 
Parties. 


O. J. Cs, Nos. 241 and 249 of 1977, D/~ 
27-2-1978. 

Orissa Municipal Act (23 of 1950), - 
Ss. 417-A (1) (a), 4 — Constitution of 
notified area — Notice of Governmental 
intention must be published in regional 
language in clear terms. 

When the notification under S. 417-A 
(1) (a) was published in English and not 
in a language which the people of the 
locality understood and also did not indi- 
cate specifically that Government evinced 
the intention of constituting a notified 
area the notification was defective and 
deprived the residents of the locality of 
an adequate oppportunity of raising ob- 
jections recognised by the statute and 
was therefore liable to be quashed, AIR 
1972 Orissa 35 and AIR 1968 SC _ 90, 
Rel. on. 


R. K. Mohapatra and R. Mohanty, for 
Petitioners; Addl. Govt, Advocate, Ashok 
Das and M. S. Panda, for Opposite Par- 
ties. 


DV/DV/B429/78/AS/SSG 


AIR 1979 NOC 28 (PAT) 
 MADAN MOHAN PRASAD, J. 


Birahim Mian and after him Bibi 
Jumartani and others, Petitioners v. 
Ramji Prasad, Opposite Party. 

Civil Been Mo 1295 of 1976, D/- 1-5- 
1978. 


(A) Bihar Scheduled Castes, Schedul- 
ed Tribes, Backward Classes (Annexure 
I) and Denotified Tribes Debt Relief Act 
1974 (20 of 1975), Ss. 2 (g) 3 — Appli- 
cability. 

A person in order to take advantage 
of S. 3 must not only be a person be- 
longing to the scheduled castes, or sche- 
duled tribe or a backward class or a de~ 
notified tribe, but must also be a landless 
agricultural labourer. In other words, he 
must fulfil two qualifications and one by 
itself, will not attract the operation of 
the law. ' ; 

(B) Civil P. C.: (5 of 1908), S DS — 
Revision — Findings of fact, 

It is well settled that the High Court 
will not interfere with a finding of fact 
by the lower Court. 


1979 


Shivanand Prasad ` Sinha’ and’ Ram 
Shankar Prasad, for Petitioners; Sheo 
Shankar Dayal and Ramji Sharan, for 
Oppposite Party, 


GV/IV/D57/78/KNA 





AIR 1979 NOC 29 (PAT 
: 1978 BLJR 349. 


S. SARWAR ALI AND 
S. K. CHOUDHURI, JJ. , 
Ram Ran Vijay Prasad Sinha, Peti- 
tioners v. The State of Bihar and others, 
Respondents, 


Civil Writ Juri. Case No. eg of 1977, 
DI 2-2-1978. 


(A) Interpretation of Statutes — Provi- 
sion of special character qualifies the pro- 
vision of general character. 


Where there are two provisions in an 
Act, one of whichis specific or of a special 
character and the other of a general 
character the specific or special provision 
qualifies the general one and ought to be 
applied in preference to and unaffected 
by the general one. AIR 1953 SC 125, 
Ref. 


(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), Ss. 4 (b), 4 (e) — 
Fixation of Ceiling area — “Daira Land” 
irrigated or capable of irrigation — Whe- 
ther excluded from purview of S 4 (ei, 


If the intention of the legislature was 
to exclude ‘Diara land’, irrigated or cap- 
able of irrigation, from the purview of 
S. 4 (e) it could have so enacted in 
S. 4 (e) by stating that the ceiling area 
would be thirty-seven and a half acres 
in respect of Diara land not covered by 
S. 4 (a) and (b) ete, in the same way as 
it has been done in S. 4 IO of the Act. 
The failure to do so leads to the conclu- 
sion that the intention of the legislature 
was to treat all Diara lands in a sepa- 
rate category and to fix the ceiling area 
in relation thereto at thirty-seven and a 
half acres. 

Ram Suresh Roy and Dhurandhar 
Pd, Choudhary, for Petitioner; Rambalak 
Mahto. (G. P. 4) and Ashutosh Jha, J.C, 
to G. P. 4 (for the State), 


EV/EV/C30/78/DLD/SNV ' 
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AIR 1979 NOC 30. (ALL.) 
: (1978) 4 AN LR 718 
DEOKI NANDAN, J. 


Shedhani and others, Appellants v. 
Ram Swarup and others, Respondents. 


Second Appeal No. 2554 of 1968, Di. 
1-5-1978. 

Civil P. C. (5 of 1908), 0.7 R.7 — 
General or other relief — Suit for in- 
junction restraining defendants from 
flowing water through certain plot — 
Courts below restoring position to pre- 
existing state of affairs — Mere mistake 
in specifying number of plot is mot by 
itself sufficient to disentitle plaintiffs to 
relief to which they were otherwise en- 
titled. to — Decree of courts below not 
disturbed. 


Anno; AIR Comm, Civil P.C, (9th Edn.), 
0.7 R. 7 N. 2. 

R. 5. Singh, for Appellants; G, P. Bhar- 
gava and A. N. Bhargava, for Respon- 
dents. 


GV/IV/D19/78/SSG 





AIR 1979 NOC 31 (ALL, 
M. P. MEHROTRA, J. 


Nawab Sadiq Ali Khan, Petitioner v, 
Mohd. Rafi Khan and others, Respon- 
dents. 


Election Petn. No. 4 of 1978, 31-8-1978. 


(A) Representation of the People Act 
(43 of 1951), S. 123 (7) — Corrupt prac- 
tice — Procuring of assistance of Ga- 
zetted Officers for furtherance of election: 
prospects — Proof of. 


Where only general allegation of pro~ 
curing assistance of Gazetted Officers 
and members of the police force was 
made by the election petitioner but no 
question relating to it was put to the 
best witnesses: like Returning Officer and 


‘the Assistant Returning Officer examined 


by the petitioner himself and the Return- 
ing Officer, on the contrary, claimed to 
have taken all precautions to ensure fair 
and impartial election and to avoid irre- 
gularities during the counting of ballot 
papers and the material basic facts such 
as which officer or members of govern- 
ment staff was guilty of particular alle- 
gation had not been revealed nor the 
name of the polling statidn or the count- 
ing table where alleged suspicious ballot 
papers were found had been stated in the 
petition, the allegation of procuring as- 
sistance could not be said to have’ been 
proved. 
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Anno: AIR Manual (8rd Edn.), Repre- 
sentation of the People Act, S. 123, N. 29. 


(B) Representation of the People Act 
(43 of 1951), S. 123 (7) — Corrupt prac- 
‘tice — Procuring assistance of Govt, staff 
for furthering election prospects — Alle- 
gation of mixing of ballot-box relating to 
another constituency — Proof, 


Where the election petitioner ‘while 
alleging procuring’ of assistance of ‘Govt. 
-staff though stated that slips on the bal- 
lot-box and also inside the ‘tballot-box 
related to another constituency but re- 
frained from putting any question in ‘that 
‘behalf to the best witnesses like Return- 
ding Officer and Assistant Returning Off- 
cer examined by himself and ‘did oct 
state the basic facts such as the number 
ef the counting table where the alleged 
discrepancy was noticed and failed ta 
summon the original slips or the ballot 
box nor filed the order passed on the 
complaint regarding the discrepancy, the 
allegation could not be said to be proved. 

Anno: AIR Manual (8rd Edn.), Repre- 
sentation of the People Act, S. 123, N. 29. 


(C) Representation of the People Act 
(43 of 1951), S. 123 (7) — Procuring of 
assistance to Govt. staff for furtherance of 
election prospects — Allegation of discre- 
pancy between number of ballot papers 
actually taken out frem ‘ballot ‘box and 
as shown in the account — Proof, 


Where the certified copy of the form 
‘No. 16 or form No 20 was not ‘filed by 
the petitioner in order to substantiate his 
allegation that there was difference in the 
number of the ballot papers ‘taken ou 
from a particular ballot-box and the 
number as shown in the account of such 
ballot papers, it would be.a vital gap in 
the evidence of the petitioner in respect 
of such allegation and mo amount of oral 
evidence cotild make up such lacuna, 


‘Anno: AIR Manual (8rd Edn.), Repre- 
sentation of the People Act, S. 123, N. '29. 


(D) Representation of the People Act 
(43 of 1951), “S. 123 (1) (A) (B) — Induce- 
ment to elector to refrain from voting — 
Evidence as to, 


The promise made by a candidate that 
he would change the shape of his consti- 
tuency, :if elected, could not be said to 


have induced the electors to refrain from ` 


exercising their. right to vote. 
Anno: AIR Manual (8rd -Edn.), Repre- 
sentation of the People Act. S. 123, N. 5. 
(E) Representation of the People Act 
(43 of 1951), -S. 123 (1) (a):(b) (i) — Cor- 
rupt practice of bribery — Proof as to. 


Cases 31 


that he did 


A LR, 


The withdrawal of the candidature 
which is referred to in S. 123 (1) (a) is 
to be read ‘with the withdrawal of the 
candidature under S. 37 and, therefore, 
the retirement from the contest after the 
last date for withdrawal of candidature 
under S. 37, will not attract the applica- 
bility of S, 123 (1) (a). AIR 1975 SC 43, 
Rel. on. 


Where it was alleged that a candidate ` 
published a pamphlet stating that he 
withdrew his candidature in favour of 
another candidate, then, even assuming 
publish such a pamphlet, 
such publication would not prove the cor- 
Tupt practice envisaged by 8.123 (1) (a) 
against the latter candidate when the 
pamphlet contained nothing showing that 
the candidate withdrawing his candida- 
ture did so after having received any 
monetary or other consideration. 


Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act, S. 123, N. 6. 


(Œ) Representation of the People Act 
(43 of 1951), S. 123(5) — Hiring and pro- 
curing of vehicles for free conveyance of 
electors to polling station — Proof, 


‘Where no witness of the election peti- 
tioner stated that payment in respect of 
hire charges of the vehicles in which the 
voters were carried to the polling station 
was made by the elected candidate or by 
his election agent or by anyone else with 
the consent of the candidate or his elec- 
tion agent, the charge of procuring of vehi- 
cles for conveyance of electors to the pol- 
ling station could be said to have been 
proved, (Case law discussed). 


Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act, S. 123, N. 24. 


(G) Representation of the People Act 
(43 of 1951). ‘S. 123 (2) — Allegation of 
exercise of undue influence by rival can- 
didate — Proof of. 


Where none of the petitioner’s witnes- 
ses testified that the alleged incidents of 
attack on the office of the party to which 
the petitioner belonged and the workers 
of such party took place with the con- 
sent of the elected candidate rival candi- 
date, then. even if certain attacks of the 
alleged ‘kind had taken place, the allega- 
tion of corrupt ‘practice of undue influ- 
ence could not be said to baue ‘been 
proved against the elected candidate, 
AIR 1959 SC 855, Rel. .on. 


Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act, S. 123, N. 7. 


1979 


(H) Representation of the People Act 
(43 of 1951), Ss. 81, 117, 86 — Amend- 
ment of petition for correcting name cf. 
respondent in petition, schedules and: 
documents and tender and: for initialling 
erasures — In the absence of dispute zs 
to identity of respondent to be implea¢- 
ed, petition was not liable to be dismiss- 
ed on. ground of such amendment.. AIS 
1964 SC 1027, Rei on. 

Anno: AIR Manual (3rd Edn.); Hemes 
sentation of the People Act, S. 381, N. 14% 
S. 117, N. 1; 5.86, N. 2. 

(I) Representation of the- People Act, 
(43 of 1951), S. 86 (5) — Conduct of eles- 
tion Rules (1961), Form 25. — Non-mem- 


tion of corrupt practice im the affidavit 
— Amendment of petition to: cure the 
technical defect can: be. ANES: AIR. 1975 


SC 968, Rel. on. . 
Anno: AIR Manual (3rd Edn J, Repre- 
sentation of the People Act, 5: 86, NG 
S. N. Misra, R. Asthana, 5, C. Aga~ 
wal, for Petitioners; M.. Quadeer, Manzu- 
rul Islam, for Respondents. 


IV/JV/E144/78/SNV. 


AIR 1979 NOC 32 (ANDH: PRA) 
= (1978) 2 Andh LT 124 


MADHAVA REDDY AND 
NARASINGA RAO, JJ. 


Fatima Fronzia and another, Appeli- 
lants v. Sayeed-ul-Mulk and others, Res= 
pondents. 


A. A. O. No. 147 of 1978 and C. M. D 
Nos. 4248; 6064 and 6259 of 1978, Di 15- 
6-1978. 


(A) Civil P. C. (5 of 1908), O. 1, Rr. 3, 
10 and O. 23, R. 1 — O. 1, R. 3 not ex- 
haustive of all representative suits — 
Petition for removal of trustees by ore 
of beneficiaries on behalf of entire body 
— Withdrawal of appeal. against interim 
order —- Can be allowed. subject. to. subst=- 
tution of another beneficiary in place. ef 
appellant — (Trusts Act (2 of 18823, 
S. 61). 

Order 1, Rule 8, Civil P, C. is not ex~ 
haustive. of representative suits — A 
representative suit falling within O. L, 
R. 8, Civil P. C. may not be withdrawn 
without leave of the Court for the eut 
itself is instituted after notice tc all such 
persons. on whose behalf it isi. instituted 
and consequently withdrawal could ke 
only after notice to them. But, those are 
not the only suits which cannot 3e allow- 


Notez of Cases 32 


‘beneficiary: tœ come on. record, 


15i 


ed to be: withdrawn without notice- to. 
the others having similar interest in- the 
subject-matter; there: are other suits. also. 
which fall into this class-‘and. such suits 
are, suits for partition, suit for accounts, 
suits. for specific performance, im all. of. 
which not merely the plaintiff but even 
the defendant may be entitled to some. 
relief, Included in such suits are also 
suits by trustees. which may affect the 
entire body of the trustees and the bene- 
ficiaries, Such suits, or appeals which 
are merely continuation of the suits,. 
cannot be allowed to be withdrawn, with- 
out reference to others having a similar 
interest for, that would set at naught all 
proceedings: While the plaintiff is um- 
doubtedly dominus litis and may with-- 
draw and put an end to the proceedings 
unconditionally, still in the aforemention- 
ed’ cases if any party interested: seeks to 
come on record and continue the pro- 
ceedings, beis entitled to do so. Nay, it 
would be the duty of’ the Court to per- 
mit such person to come on record; thaf 
would not merely avoid multiplicity of 
proceedings but would’ effectively safe~ 
guard the interest of all concerned, AIR 
1934 Mad 337, Foll. 


Where more than one ‘beneficiary. is 
entitled under a trust one of them is 
entitled to apply on behalf of all. the 
beneficiaries and such a proceeding 
would be a representative one as is clear 
from item. (b). to. S. 61. Trusts Act, AIR 
1973 Mad 25, Rel.. on.. 

Petition for discharge of the trustees 
under: the: Nizarm Jewellery. Trust was 
filed by one of the eight beneficiaries 
under: the Trust by challenging. the- ac- 
tiom taker De the- Trustees to bring the 
Jewels to sale, Am interim injunction 
obtained at the imstance of the benefi- 
ciaries having. been. dissolved he filed an 
appeal against that order, but subse- 
quently: sought permission to withdraw, 
the appeal. 


Held that the proceeding, started E 
the appellant. being on behalf of the en- 
tire body. of beneficiaries; the uncondi- 
tional withdrawal of. the appeal and 
other proceedings at this stage by the 
appellant would, undoubtedly affect . the 
interest of all the- beneficiaries. The 
High Court which is: enjoined: to. protect 
the interests of all the beneficiaries 
under a: Trust, cannot. terminate the pro- 
ceedings. by refusing leave: to the other 
It is an 
eminently fit case in which the third 
party petitioner who is. one of the bene- 
ficiaries under the aforesaid Trust. should.. 
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be allowed to come on record and con- 
tinue the proceedings. AIR 1934 Mad 
337 and AIR 1960 Amdh Pra 572 and AIR 
1935 PC 185, Rel. cn, 


Anno: AIR Comm, C. P. C, (9th Edn.), 
O. 1, R.8 N. 2A and O. 23, R. 1, N. 15A; 
AIR Manual (8rd Edn.), Trusts Act, S. 61, 
Ny I 


(B) Trusts Act (2 of 1882), Ss. 15 and 
37 — Care required of Trustee — Power 
of sale conferred on trustees under 
Trust Deed — How to be exercised — 
Control of Court. 


The Trustees are bound to deal with 
the Trust property as carefully as a man 
of ordinary prudence would deal with 
such property if it were his own, Where 
the Trustees have been given power in 
the matter of sale, but where it is not 
exercised in good faith, such power may 
be controlled by the Court. If they have 
not exercised due care and caution that 
is reasonably expected of a person in 
that position in a matter like this, . then 
although their action may not be posi- 
tively mala fide, or, as rashly alleged by 
the petitioner vitiated by any corrupt 
move, still it cannot be sustained by the 
Court, 


Anno: AIR Manual (3rd Edn.), Trusts 
Act, S. 15, N. 1 and S. 37, N. 1. 


(C) Trusts Act (2 of 1882), S. 48 — All 
Trustees to act collectively unless the 
instrument otherwise provides, 


Under S. 48, Trusts Act all trustees 
shall have to act collectively unless the 
instrument otherwise provides. Where 
para 20 of the instrument of trust pro- 
vided that in all discretionary matters. 
the votes of the majority of the trustees 
for the time being voting in the matter 
shall prevail arid be binding on the 
minority as well as on those trustees 
who may not have voted, 


Held that the above paragraph does 
not dispense with requirement of the 
matter being placec for the consideration 
of all the Trustees, the decision of the 
Trustees have to be arrived at by voting 
which implies that all of them must be 
present, take part in the deliberations 
and vote. If on such voting there is no 
unanimity, the decision would be by 
majority. It does not dispense with the 
meeting of all the Trustees, It does oo: 
permit a majority of the Trustees alone 
sitting and sending their decision to the 
others for confirmation. Until all the 
Trustees have considered the matter, 


Cases 32 


A. LR. 


there could not have been a valid deci- 
sion by majority. AIR 1954 Nag 92 and 
AIR 1962 SC 633 and ILR (1954) Mad 
537, Rel. on 


Anno: AIR Manual (8rd Edn.), Trusts 
Act, S. 48, NL 


_(D) Trusts Act (2 of 1882), S. 71 — 
Petition by ‘beneficiaries to discharge 
trustees anc for injunction against trus- 
tees from finalising sale of trust proper- 
ties — Ex parte ad interim injunction 
dissolved — Appeal against — Power of 
Court to accept higher offer received 
pending appeal. 

The Trustees appointed under the 
Nizam’s Jewellery Trust had in exercise 
of their discretionary powers of sale 
under the ceed had negotiated for sale 
of 37 jewels for a sum of Rs. 14 crores 
and odd, A beneficiary under the trust 
applied for the discharge of the trustees 
for breach of trust and obtained an ad 
interim injunction against the trustees 
not to complete the sale by delivery of 
the jewels, The ex parte injunction was, 
however, dissolved at the instance of the 
trustees, In appeal against the order dis- 
solving the interim injunction a tender 
for purchase of the jewels offering 20 
crores and dd rupees was received, The 
question wes whether the offer could be 
accepted by the Court and the trustees 
restrained to complete the sale. 


Held that in the facts and in the cir- 
cumstances of the case the offer of 
Rs. 20.25 crores ought to be accepted and — 
the sale of 37 Jewels completely im 
favour of such tenderer. Once the discre- 
tionary power of the Trustees is found 
to be not properly exercised, the Court 
ought to set it at naught, And when the 
Trustees have already decided to sell the 
Jewels, neither the beneficiaries nor the 
trustees can have any objection to the 
sale of the Jewels at a higher price 
which would benefit the Trust and all 
the beneficiaries. AIR 1926 Mad 280 and 
(1950) 2 All ER 193 and (1878) 7 Ch D. 
754, Ref. tc. 

Anno: AIR Manual (8rd .Edn.), Trusts 
Act, S. 71, N. 1. 

V. B. Shagal and J. V. Suryanarayana 
Rao, for Appellants; Advocate-General, 
Syed Sadatulla Hussain, Rajani Patel, 
Shiv Shankar and D. Subashan Reddy, 
for Respondents. 
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AIR 1979 NOC 33 (ALL.) 
S. J. HYDER, J. 


Altaf Husain, Appellant v. Mukhtar 
Ahmad, Opposite Party. 


Second Appeal No, 2092 of 1973, D- 
26-9-1978. 


Civil P. C. (5 of 1908), S. 47, O 21, 
R. 95 — Auction purchaser is ‘deemed 
as a party to the suit — His separate 
application under O, 21, R. 95 for posses- 
sion is not maintainable. 


The third party auction-purchaser who 
fs not a decree holder is also deemed o 
be party to the suit in which the decree 
was passed and in execution whereof 
he has purchased the property at a. court 
auction. 


When a decree-holder arene the 
property in execution of the decree with 
the permission of the court, he retaias 
his character of a party to the suit until 
the delivery of VE of the properiy 
to him 


The purchaser at a sale in exéeuticn 
of a decree whether he is decree-holder 
or not is unquestionably a party to the 
suit. All questions arising between aus- 
tion-purchaser and judgment-debter 
must be determined by the executicn 
court and not by a separate suit. Case 
law discussed. 


Anno: AIR Comm. C, P. C. (9th Edn) 
S. 47 N. 4, O. 21 R. 95 N. 1. 


"RM Zaidi, for Appellant; 
Mobin, for Opposite Party, 
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Mohd, 


a 





AIR 1979 NOC 34 (ALL.) 
DEOKI NANDAN, J. 
Smt. Ram Devi, Appellant v. Prakash 
Narain and others, Respondents. 
Second Appeal No, 2104 of 1968, D- 
8-5-1978. 


Hindu 
S. 14 — Hindu Women’s Rights to Prc- 
perty Act (1937), S... 1 — Widow cf 
coparcener who died before coming inw 
force of H. W. Rights to Property Act — 
No partition between the coparceners 
proved though alleged — Widow acquir- 
ed mere right to maintenance and cf 
residence’ in the joint family house — 
Such a right does not ripen into ful 
ownership of property within. S. 14 be- 
cause such a right cannot be said to ba 


1979 Notes/2 II 


Succession Act (30 of 1950, 
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property ‘within 
(Obiter). 


Anno: AIR Manual (3rd Edn.), Hindu 
Succession Act, S. 14, N.. 4. 


Babu Ram Avosthi, for Appellant, 
GV/HV/D 177/78/AGT 


the meaning of S. Lä. 





AIR 1979 NOC 35 (ALL. 
K, P. SINGH, J. 


Parmatma Prasad Lal, Petitioner v. 
State of Uttar Pradesh and others, Res- 


' pondents,” 


Civil Mise. Writ Petn, No. 2624 of 1976; 
Di 23-10-1978. 

U, P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 6(f) — 
Applicability of. 

Where the case of the petitioner was 
that he was only the sarvarakar of the 
land and the land belonged to Ram Janaki, 
held that the Ceiling authorities ought to 
have determined first whether the peti- 
Doner beid land on 8-6-1973 andas such 
whether he could be treated as a tenant 
thereof, The provisions of S. 6(f) are 
not attracted to such a case. 

K. N. Tripathi, for Petitioner; 
ing Counsel, for. Respondents, 


KV/LV/F 81/78/ABO/VBB 


Stand- 


AIR 1979. NOC 36 (ALL. 
K. P. SINGH, J. 


Sitaram Tyagi, Petitioner v. State of 
U, P. and others, Respondents, 


Civil Misc, Writ Petn. No. 
1975, D/- 22-9-1978. 


(A) U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 4-A — Irri- 
gated land — Nature of inquiry and 
finding. 


Held the appellate authority has not 
indicated in its judgment as to whether 
the whole area of the plot claimed by 
the petitioner as unirrigated had actually 
grown two crops in any of the relevant 
years, i.e., from 1878: Fasli to 1380 Fasli. 
The appellate authority could not record 
a finding that the plot could be termed 
as capable of producing two crops by 
merely relying upon the Revenue ex- 
tracts. It should have. made investigation 
into the class and composition of the 
soil of the disputed plot. No doubt the 
appellate authority has’ observed about 
some of the plots that the class and 
composition of their soil is such that 
they are capable of growing at least two 


-8115 of 
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crops in an agricultural year but the 
appellate authority has not indicated the 
data on the basis of which it has arrived 
at the aforesaid conclusion, The appellate 
authorty should have indicated necessary 
data on the basis of which it has arrived 
at the conclusion that. the plots ‘were 
capable of growing at least two crops. 
1978 All WC 205 : 1978 Al LJ NOC 18, 
Foll, 

(B) U. P. Imposition of Ceiling on 
Land Holdings Act (1961), Section 5(3)(a} 
— Scope — Land held separately by 


adult sons — Not to be clubbed together . 


to find out extent of additional land to 
be allowed, 


If each adult son had only 2.19 acres 
land and the tenure-holder was entitled 
to get A and odd acres land on count of 
his each adult son, it was proper for the 
appellate authority to have calculated 
as to what additional land the petitioner 
was entitled on count - of bis each son. 
The land held by each son of the peti- 
tioner should have been ` aggregate to 2 
hectares in accordance with the provi- 
sions of Section 5 (3) (a) and (b) of the 
Ceiling Act, The appellate authority has 
obviously erred in holding that the peti- 
tioner is not entitled to additional land 
on the ground that his all adult sons 
had together more than six. hectares of 
land. 


V. K. S. Chaudhari, for Petitioner. 
Standing Counsel, for Respondents, 


KV/LV/F24/78/ABO/VBB 


AIR 1979 NOC 37 (ALL.) 


M. B. FAROOQUI, J. 

Alamgir Singh, Peėtitioner v. State of 
U. D and others, Respondents. 

Civil Mise. Writ Petn. No. 877 of 1977, 
D/- 21-9-1978. 

(A) U. P.. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Ss. 3 (2) 
5, 6, 12-A — Ceiling area — Computation 
of. 


Reading S. 3 (2) with Ss, 5 and 6 it is 
clear that for the purpose of determining 
ceiling area, the holding of a person shal! 
consist of all lands of one or more of 
the following categories; (a) land held De 
him in his own right whether:in his own 
name or ostensibly in the name of an= 
other person, (b) land which but for 
transfer made after 24-1-1971 he would 
have held in his own right, (c) land 
which but for a pertition made after 24- 
1-1971, he would have held in his own 


A. I. K 


right, excluding Jand ‘exempted under 
S. 6. The size of the holding would de= 
pend upon aggregate of the land held by 
him or deemed to be held by him minus 
lands transferred to any person mention- 
ed in S. 5 (2) if the transfer was bona 
fide and for adequate consideration, 
When surplus land includes lands trans- 
ferred or partitioned the determination of 
excess land is to be done under cl. (d) 
to proviso to S. 12 (A). 


(B) Constitution of ‘India, Art, 226 == 
Finding of fact — Interference with. 

A concurrent finding that a land-~hold- 
er had failed to establish that transfer 
of his land was bona fide and for ade- 
quate consideration, when not vitiated by 
any error of law will not be interfered 
with in writ jurisdiction, 

Anno: AIR Comm., Const. of India, 
Art. 226, N. 7 (h), , 

(C) U. P, Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 5(3)(b} 
— Determination of Ceiling area — 
Transfer need not be by tenure-holder, 


Sub-sec. (3}(b) of S. 5 takes in all the 
transfers made after 24th Jan., 1971, ir- 
respective of the fact whether they were 
made by the tenure holder or by any onë 
else. The land covered by any such 
transfer shall be liable to be included in 
the holding of a person provided, of 
course, but for the transfer, the land so 
transferred would have been held by him 
on the relevant date viz, 8~6-1973. For 
the words, “any transfer of land mada 
after 24th day of Jan., 1971”, one cannot 
read “any transfer of land made by the 
tenure holder after the 24th day of Jan., 
1971.” Such a course is not permissible 
unless it is absolutely necessary to do so, 
Moreover, any such construction will 
frustrate the object of this sub-section 
and even make its operation discrimina- 
tory. 

Sripat Narain Singh, for Petitioners 
Standing. Counsel, for Respondent, 
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AIR 1979 NOC 38 (ALL) 
V. K. MEHROTRA, J. 

Sunder Lal, Appellant- V, Yaqoob Ali, 
Respondent. 

Second Appeal No. 2981 of 1972, Di 
13-1 1-1978. 

(A) Civil P. C. (5 of 1908), S.. 100 ke 
Concurrent findings. of fact — Finding 
that certain handwritten words were in- 
terpolated subsequently in lawyers notice 


1979. 
under S23 (OD (ai of U. P: Act 3 of 1947 


read with S.-106 of T. P. Act — Finding | 


of Courts below being a pure finding vf 
fact, does not call. for interference in se- 
cond appeal. 

Anno: AIR Comm., C. P, C. (9th Pem 
S. 100, N. 54. 

(B) T. P. Act (4 of 1882), ‘Ss. 106 — 
Notice to quit — Mere mention of S. Lë 
in the notice, if amounts to termination 
of tenancy, 


Section 106 does not. obviate the neces~ 
sity of terminating the tenancy. either in 
express or implied terms. A mere men- 
tion of S. ‘106 in the notice without there 
being a recital express or implied termi- 
nating the tenancy of the person to 
whom the notice is addressed, is not sufi- 
cient in law to bring about the: termim- 
tion of tenancy. AIR 1963 All 366, Dist. 


Anno: AIR Comm., T. P, Act (4th Edr.},. 


S. 106, N. 19. pi 

Dhan Prakash, for Appellant; Santosh 
Kumar and A. K. Banerjee, for Respon- 
dent. ge A 
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AIR 1979 NOC 39 (ALL,) - 
_M. P.. MEHROTRA, J. 
' Kishori Lal Saklani, Petitioner v, Ran- 
feet Singh, Respondent, . 


Election Pein, No. 3 of 1977, D/- 21-8- 
1978. 


(A) Representation of the People Act 
(43 of 1951), S. 81 — Filing of true cozy 
of election petition along with election 
petition — Requirement as to — Natuze. 

- Non-filing of- true copy of amendəd 
election petition does not amount to con- 
travention of requirement of S. 81 Di 


Under Section 87.the Court can allow 
amendments to be made in the election 
petition at any stage by invoking the cid 
of O. 6, R. 17, C, P. C. It has not been 
anywhere laid down that after. such 
amendment a fresh, 
amended petition should again be filed 
in the court by the petitioner. AIR 1957 
SC 444, Foil. 


Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act, S. 81, N. 13. 


(B) Representation of the People Act 
(43 of 1951), S. 82 — Election petition — 
Necessary parties — Non-sotnder of Re- 
turning Officer — Effect. 


Non-joinder of Returning ‘and Assistant 
Returning Officers as respondents dces 
not lead to contravention of S. 82 even 
when certain allegations are made against 
them in election petition. . Under S. 32 


true copy of tne 
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only the candidates and no-one else have 
to be Joined as GE to the. peil 
tion, 


Anno: AIR’ Manual rä Eän. d Repre- 
sentation of the. People Act, SG 82, N. 1. 


{C) Representation -of the. People Act 
(43 of 1951), S. 83 (1) (c) — Defective 
verification of pleadings in election ‘peti- 
tion — Proper verification beyond limita- 
tion for filing of petition, with court’s 
permission — Effect. 


Where the election petition was not 
sworn before the- Oath Commissioner as 
per EE of U, P. Amendment of 
O. 6, R; 15 (1) of C. P.C. but the same 
was so SEH with the permission of the 
Court beyond limitation for filing of elec 
tion petition, the defect in initial verifica- 
tion would be deemed to have been re- 
medied due to amendment permitted by 
the Court. 


_ The Court can at any stage permit tha 
defective verification in the pleadings (ir- 
respective of the nature of such defect 
or infirmity) to be cured by its order 
passed during the pendency of the pro- 
ceedings, It will be in the nature of an 
amendment of the pleadings under O. 6. 
R. 17, C. P, C. and will have a retrospec- 
tive effect from the date of the filing of 
the plaint or the petition. It is well set~ 
tled that the. amendment of pleadings has 
retrospective effect except where new 
parties are impleaded, in which case 
under S, 21 of the Limitation Act, 1963 
the period of limitation against the im- 
pleaded party or parties is deemed to com- 
mence from the date of such impleadment, 

Anno: AIR Manual (8rd Edn.), Repre- 
sentation.of the People Act, S. 83, N. 5. 


(D) Representation of the People Act 
(43 of 1951), S, 123 (7) - — Sadik practice 
— What is not. 


. Mistakes. in the Ge of ballot 
papers and in the preparation of result 
sheet, i. e., form No, 20, and wrong rejec- 
tion of application for recounting do not 
constitute any of the corrupt practices 
contemplated by S. 123: `- 

Anno: AIR Manual (3rd Edn.), ‘Repre- 
sentation of the People Act, S. 123; N. 29, 

(Œ). Conduct of Election Rules (1961), 
R, 63 — Failure to order E ~ 
Duty of High Court, _ 

Even if a Returning Officer ‘is not. justi- 
fied to refuse an application for re-count 
under R. 63, it does not ipso facto follow 
that the High Court must in, an; election 
petition allow an application for inspec- 
tion, scrutiny and recounting on the. mere 
ground that the recounting should have 
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been done under R. 83. AIR 1975 SC 693, 
Rel. on., AIR 1974 SC 87; AIR 1970 sc 
1302; 1967 ALJ 808; AIR 1962 SC 1694 
and "AIR 1954 SC 210, Disting. 


(F) Conduct of Election Rules (1961), 
R. 63 — Application for recounting — 
Factors that can be taken into account 
by Returning Officer. : 


It is not correct to say that the Re- 
turning Officer, while considering the de- 
mand for recounting, cannot take into ac- 
count the fact whether any objection is 
raised or is not raised in the course of 
counting by a candidate .who subsequently 
moves an application for recounting. The 
correct position is that the said aspect of 
the matter will not be conclusive or deci- 
sive and a candidate may claim recount- 
ing if he sets out grounds in his applica~ 
tion in support of his claim for recount- 
ing. However, the Returning Officer can, 
while deciding whether the suggested 
ground for recounting is genuine and real 
or whether it is a mere pretext, take into 
consideration that no protest was made 
in respect of the alleged irregularity by 
the candidate or his: agent who would 
have, in the normal course, protested 
against such irregularity on the earliest 
occasion when it came to the notice of 
such candidate or his agent. Such a 
consideration by the Returning Officer 
cannot be said to be irrelevant. É 


(G) Representation of the People Act 
(43 of 1951), S. 100 (1) (b) (iii) — Allega- 
tions made in the recriminatory petition 
‘by the respondent as to wrong rejection 
of votes cannot. be considered while con- 
sidering election petition: AIR 1964 SC 
1200 and AIR 1975 SC 2182, Rel, on. 


Anno: AIR Manual (8rd Edn.), Repre- 
sentation of the People Act, S. 100, N, 5. 


(H) Conduct of Election Rules Ae 
R. 63 — Recount — Grounds for,. ` 


The , mere ground that .the margin of 
votes between the returned candidate and 
the defeated candidate is narrow will not 
in itself, justify an application for in- 
spection, scrutiny and recount in the 
election petition. There must be some 
“plus point” in conjunction with the nar- 
row margin to justify an order for in- 
spection. AIR 1975 SC 2117 (discussing 
the entire case lawon recount), Rel. on. 
Election Petn. No. 7 of 1977, D/- 15-2-1978 


(Mad) and (1972) 2 Mad LJ 118, Explain~ 


ed and Disting. ` 
IV/KV/D935/78/SNV ` 





‘with respect to matters dealt by it. 


ALS 


AIR .1979 NOC 40 (ANDH. PRA.) 
RAMACHANDRA RAO, J. 


G. S, Madhava Rao, Petitioner v, State 
Transport Appellate Tribunal, A. P. and 
others, Respondents, 

Writ Petns. Nos 1713, 1721, 
4710 of 1977, D/- 1-8-1978, 

Motor Vehicles Act (4 of 1939), S. 68 FF 
~~ Routes already covered by approv- 
ed scheme — Variations even by way of 
extending those routes — Not permis- 
sible. AIR 1969 Pat 192, AIR 1974 SC 
1940, Foll. 

T. Venkataramana and C. Ananda Rao, 
Standing Counsel, for A. P, S. T. R. C, 
for Petitioner; I. Balaih, Govt, Pleader, 
for Respondents. 


JV/JV/E506/78/AMG/DVT 
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‘AIR 1979 NOC 41 (ANDH. PRA.) 
_ = (1978) 1 ANDH L. T 407 
KONDAIAH AND LAKSHMAIAH, JJ 7 
K. Jwala Narasimha Reddy and ane 
other, Appellants v. Narayana Reddy and 
others, Respondents, ` | 
Appeal No. 600 of 1974, D/- 7-3-1978, 
(A) Hindu Succession Act (30 of 1956), 
Pre — Consolidating statute — Rule of 
construction. (Interpretation of Statutes.) 
Being a consolidating statute, the 
Hindu Succession Act, 1956 is to be inter- 
preted as containing in complete form 
the whole body of law on the subject it 


‘deals with, including "Testamentary Sucs 


cession” among Hindus, uninfluenced by 
considerations derived from the previous 
state of law... It.is to be read as a-self- 
contained code and a complete enactment 
1891 
AC 107 and AIR 1925 Cal 34, Foll. : 

Anno: AIR Manual (3rd Edn. }, Hindu 
Succession | Act, Pre., N, 1. 

(B) Hindu Siicesssion Act (30 of 1956), 
Ss. 30, 14, 4 — Power of widow to dispose 
of property under Indian Succession Act 
— Effect of S. 4, 

A Hindu widow who becomes under 
S. 14 of the Hindu Succession Act, 1956, 
full owner of the property she inherited 
with limited interest from her husband 


- prior to the coming into force of the Act, 


is entitled under S. 30 of the Act to dis- 
pose of that‘ property by will in accord, 
ance with the provisions of the Indian 
Succession Act, 1925. The overriding ef- 
fect secured to the aforesaid provisions of. 
law through S..4.thereof over any text, 


rule .or interpretation. of Hindu Law or 


any custom or usage as part of that law, | 


1979 


should ‘not be lost sight of while inter- 
preting the aforesaid provisions of the 
Hindu Succession Act or anything done 
thereunder, 

Anno: AIR Manual (8rd Edn,), Hindu 
Gë Act, S. 4, N. 1; S. 14, N. 16 

N, 1. 

(C) Succession Act (39 of 1925), Sec- 
tions 2 (h), 67, 68 — Will — What is — 
Contents — Proof — Standard of — 
Doctrine of suspicious circumstances in- 
validating a will explained. (Evidenc> 
Act (1 of 1872), S. 101): Se? 

A will is a legal declaration of the in- 
tention of a testator with respect to his 
property which comes ‘into effect afte? 
his death. A testator can make a will 
only when he is in such a state of mind 
that he knows what he does. He shall 
have to sign or affix his mark to the wil 
and the signature’ or the mark shall ba 
so placed that it shall appear that it was 
intended thereby to give effect to th2 
writing as a will. The will shall have ts 
be attested by two. or more witnesses. 

A will ïs said to be proved when tha 


court either believes it to exist or conse 


ders its existence so probable that a pru- 
dent man ought, under the circumstances 
of the particular case, to act upon tha 
supposition that it exists. The criterion 
thus adopted by the Evidence Act is that 
of the objective standard of a hypotheti 
cal prudent man for the measure of Groo, 
In other words, the standard of proof re- 
quired is one that satisfied a normal pru- 
dent person but not one of the mathe- 
matical certainty. The method and man 
ner of proving a will does not therefor3 
differ from that of proving any other 
document. As a will becomes effectiv2 
after the death of the testator, that circum 
stances only .unlike in the case of other 
documents introduces an element af 
solemnity ‘in the enquiry pertaining t3 
its validity.. 


Where suspicion arises ‘from the naturs 
of the case put forward by ` the person 
claiming under the will, he alone about? 
remove that suspicion which his casa 
creates. If, however, suspicion against 
the will arises from the facts and circum- 
stances of the case put forth by the op- 
posite side, then the court should se? 
whether those facts and circumstances 
giving rise to such a suspicion are prov- 
ed before calling upon the claimant under 
the will to explain or remove such a sus- 
picion. The intention of the testator as 
declared in the will disposing his pro- 
perty is of paramount importance. Th2 
very first question to be considered & 
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whether the dispositions: in the will are 
natural, fair, reasonable and probable, 
That goes a long way in effecting the 
theory of vitiating suspicious circum- 
stances. : Doctrine of suspicious circum-~ 
stances invalidating a will explained, 
Case law discussed. 

The suspicions on the basis‘ of which a 
will can be invalidated should be legiti~ 
mate and well founded. They must be in- 
herent in the transaction itself which is 
challenged, Mere conflict of testimony 
cannot be raised to the level of. legitimate 
and well-grounded suspicious circum- 
stances. which are capable of vitiating the 
execution of the will itself. 

Held on consideration of facts and cir- 
cumstances of the case that the testatrix 
executed the will in accordance with law 
in a sound and disposing state of mind 
and the will contained the legal declara- 
tion of the intention of the testatrix with 
respect to her property. 


Anno: AIR Manual, (3rd Edn.), (i) Suc- 
cession Act, S. 2, N. 7; S 67, NL 
(ii) Evidence Act, S. 101, N. 106. 


(D) Evidence Act (1 of 1872), S. 3 — 
Appreciation of ` evidence — Credibility 
of witness —— Determination — Test. 

A .person’s power to: speak the truth 
depends upon his knowledge, and his 
power of'expression. That knowledge de- 
pends partly on- his accuracy in observa- 
tion, partly on his memory, partly on his 
presence of mind; his power of expres- 
sion depends upon an''infinite number of. 
circumstances and varies in relation to 
the subject of which he has to speak. 
Moreover, a man’s will to speak the 
truth depends upon his education, his 
character, his courage, his sense of duty, 
his relation to the particular facts as to 
which he is to testify, his humor for the 
moment and so many other circumstances. 
So much so, any one single circumstance 
cannot be taken to be decisive or deter- 
minative but it is the cumulative effect 
of all’ the circumstances that shall have 
to be taken into account while judging 
the credibility or otherwise of the wit« 


ness, 
Anno: AIR Manual 
dence Act, S, 3, N. 32. 


(E) Succession Act (39 of 1925), Sec- 
tion 2 (h) — Will — Requirement of law. 
The requirement of law is that the- 
testatrix must be shown to have known 
what she was doing at the time when 
she did with regard to the contents and 
the execution of. the-will in question. It- 
is not as if the demands of Jaw are that 


(3rd Edn.), Evi- 
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she should enjoy perfect health which in 
the nature of things is impossible. What 
was needed is that the testatrix must ba 
having such a state of mind that she knew 
what she was doing. The sound state of 


health is different from sound state of `. 


mind required legally of testatrix to vali- 
date the will, AIR 1921 Bom 193 and 
AIR 1965 Punj 204, Foll, 

Anno: AIR Manual (3rd Edn.), Suc- 
cession’ Act, 5S. 2, N, 7, 


A. Panduranga Rao, for Appellants; 
Upendralal Waghray, P. Yadagiri Rao 
and M.’ Rama Rao, for Respondents, 


FV/FV/C172/78/SSG 





AIR 1979 NOC 42 (ANDH. PRA.) 


LAKSHAMAIAH AND 
JEEVAN REDDY, JJ. 


Palur Ramaiah and others, Petitioners 
v. Potta Venkata Reddy and others, Res- 
pondents. 


"A A. O. No, 371 of 1978, Di 7-9-1978. 


(A) A P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
Ss. 9, 10, 14 and.26 — Suit for specific 
performance of agreement of sale — Ap- 
plication for temporary injunction — 
Grant of injunction likely to impinge 
upon action taken under S, 15 and orders 
passed under Ss, 9 and 19 — No such in- 
junction held, could be granted by Civili 
Court. 


(B) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Rules (1974), 
R. 7 (4) — Notice at the stage of accept- 
ance of surrender — Individual notice 
not contemplated. 


Rule 7 (4) does not provide for an jin- 
dividual notice to persons in possession. 
In the absence ‘of any provision providing 
for service of individual notice on -per- 
sons in possession, in the Rules or the 
Act, it is not possible to hold that ser- 
vice of such notice at the stage of ac- 
ceptance of surrender 
that, the absence of such notice vitiates 
the surrender. 


S. Subrahmanyam, for Petitioners; c. 


Pattabhi Rama Rao (for Nos. 4 to 25), 


for Respondents, 
JV/KV/E582/78/CWM 


tt ee 


` 


is obligatory and ` 


A. LS. 


AIR 1979 NOC: 43 (ANDH. PRA) 
MUKTADAR, J. 


Union of India, Appellant v. M/s. Urvasi 
Enterprises, Respondent. 

Second Appeal No. 77 of 1977, D/- Ai 
3-1978, 

Railways Act (9 of 1890), S. 77 (3) — 
Liability of Railway for damage caused 
to goods consigned — Railway administra- 
tion not liable for loss caused after termi- 
nation of transit — Suit for eames — 
Burden of proof. , 


A careful réading of S. 77 (3) will show 
that Railway, Administration will not be 
liable for any damage caused to the goods 
after the termination of transit. There- 
fore, in order to escape liability, the Rail- 
way Administration is .duty bound to 
prove that the destruction or damage was 

caused after the termination of the tran- 
sit period. AIR 1966 SC 395, Disting. 

Anno: AIR Manual (8rd ‘Edn.), Rail- 
ways Act, S. 77, N. 10. 

P. Venkatarama Reddy, for Appellant; 
P. Ramakrishna Raju, for ii ca 


GV/GV/C648/78/PNK/VBB 





AIR 1979 NOC 44 (ANDH, PRA.) 


MADHAVA REDDY, J. 


Kura Narasimha Reddy and others, 
Petitioners v. The State of Andhra Pra- 
desh, Respondent. 


Civil Revn. Petns. Nos. 2870 and 2871 
of 1977, D/- 14-2-1978. 


A. P. Land Reforms (Ceiling on Agri- 
eultural Holdings) Act (1 of 1973), Set- 
tions 20(3), 22, Rule 16 framed under 
Section 27 — Appeal before Land Re- 
forms Appellate Tribunal — Tribunal 
cannot dismiss appeal for default -—— It 
must give decision on merits — Appli- 
cability of provisions of O. wv Rr. 17 
and 18 Civil P. C. — (Civil P. C. (1808), 
©. 41, Rr. 17, 18). 


Tn the context. of Section 20(3) read 
with R. 16 it would be clear that the 
Land Reforms Appellate Tribunal. cannot 
dismiss an appeal filed by the declarants 
against the order of the Land Reforms 
Tribunal, in default, The words “shall 
pass such orders on the appeal as if 
deems fit” occurring in Section 20(3) 
read in the context of the proceedings 
before the Appellate Tribunal hearing an 
appeal against the orders of the Land 
Reforms Tribunal or the Revenue Divi- 
sional Officer, must be deemed Io De an 
order on the merits of the appeal and 
not dismissal of the appeal for default, 


1978 © 


Section 20(3) ‘which requires the’ Appel- 
late Tribunal ‘to pass orders. on’ tha 
appeal” and R,:'16(4) which requires. "a 
decision” to be recorded in writing, 
therefore, must imply that: that order or 
decision shall be on merits: of. the appeal 
and not an order dismissing ‘for default. 


AIR 1969 SC 1068 and (1970) 25 STC 425, | 


and W. P. No. 2137 -of 1976, D: 30-8-1977 
(Andh Pra), Rel, on, 

Though there is no express provision 
excluding the’ application of O. -XLI 
Rr. 17° and 18 of the Code of Civil 
Procedure, inasmuch as Section 20(5) 
requires’: an order to be rendered - 
the appeal” and R. LGL requires tha 
Appellate Tribunal to- record a “deck 
sion” in writing, it must be. held (het 
it is under an obligation to dispose of the 
appeal on merits, and. not dismiss: the 
appeal for appellant’s default of appear 
ance for, the proceedings before the 
Appellate Tribunal shall . be governed 
only “as far as may be, by. - the provi- 
Sions of the Civil P. C., 1908”. 


Section 20(3) requires the ` Appellate 


Tribunal to pass such orders on the 
appeal as-it ‘deems fit, Rule 16(4) made 
in this behalf directs that all decisiors 
of the Appellate Tribunal eball be in 


writing.and shall set forth the reasons. 


for the same, The same Rule applies t 
the Land Reforms Tribunal before whom 
declarations are filed and which is er- 
joined to determine whether: 
rants hold any land in excess. of tha 
ceiling area to which they are entitle] 
and to direct surrender of lands held in 
excess of the ceiling area. Whatever 
meaning is attributed to. the words 
decisions” occurring in ‘R. 16(4) in rele- 
tion to the decisions ‘rendered by tha 
Appellate Tribunal, would equally apply 
to the decisions of the Land Reforms 
Tribunal. If the decision, which is requir- 
ed to be given by the Appellate Tribunel 
upon the appeal, is taken to include even 
an order- dismissing the appeal. for 
default, then the Land Reforms Tribunal 
also should be deemed to have the power 
to dismiss for default an enquiry . into 
the Declaration, That would render th 
working of the Act impossible.., 


Anno: AIR Comm. C. P, C. (Sth Edn) 
O. 41 R. 17 N. 2, O., 41, R. 18 N. 1. 

' M-N. Subba Reddy, for Petitioners. in 
both petitions; Govt.. Pleader for G, A C. 
on behalf of SRR ER 
tions. 
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AIR 1979 NOC-45. (CAL) 


SANKAR PRASAD MITRA, C, J. AND 
: SALIL KUMAR DATTA, J; - ` 


`" Gobanlal Rajgharia and others, Appel- 
lants v. Calcutta Chromotype Pvt. Ltd. 
and others, Respondents.  - res 


A. O. O, No, 194 of 1977, D/--18-8- den 


West Bengal Premises Tenancy Act (12 
of 1956), S ISO — Order on applica- 
tion by tenant under S. 17 (1) — Held 
without jurisdiction, Original Order 


decided on '22-2-1977 (Cal), Reversed, 


At the stage for deposit or payment 
of rent under Section 17(1) when no 
application for determination of the rent 
payable is made by the tenant under 
sub-section (2), the court is not required 
in law to adjudicate or determine as to 
whether the amount. for’ which leave for 
deposit is prayed for by the tenant under’ 
sub-section (1) represents the’ correct 
amount or not, or, to pass any directions 
in respect thereof. In fact, no -application 
is required to be made nor any order 
of. the court is necessary for such deposit 
in court under Section 17(1) as Rule 42A 
of Chapter XXIV of the Original Side 
Rules indicates whereby a deposit under 
the-said Sec. 17.(1) is to be made by the 
tenant upon a requisition to the Regis- 
trar in Form No, 7 appended thereto. 
When and if such application is made 
under Section (XO) to the Court for 
deposit of rent due and if the court 
passes any order thereon, such order is 
purely a formal order without any 
adjudication by or imprint of court as. 
to the validity of such deposit, which the 
tenant makes at his risk, involving, penal 
consequences of sub-section (3) of Sec- 
tion 17..in case the Court finds that such 
deposit was not. in accordance with sub- 
section (1) or Clause (al or (b) of sub- 
section (2A), (1975) 79 SS WN ap, Dis- 
tinguished. | 


The order of the dees Court was, 
therefore, held to be without jurisdic- 
tion and was set aside. Original Order 
decided on/ 22-2-1977 (Cal), Reversed. 

D N. Sen with Prodosh Mallick and 
K. L. Kandoi, for Appellants; J. N. Roy 
with P. K, Pal. and Gautam Mitra, for 
Respondents., l 
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AIR 1979 NOC 46 (CAL, 
. MRS. PADMA KHASTGIR, J. 
Saktirani Ghosh v. Gautam Ghosh. 


Testamentary Suit No. 5 of 1977, Di. 
13-7-1978. E D 

(A) Succession Act (39 of 1925), S. 63 
— Will — Proof of execution and attes- 
tation — Onus, 


The mode of proving a will does not 
ordinarily differ from that of proving any 
other document except as to the special 
requirement of attestation prescribed by 
S. 63 of the Succession Act. Proof in ei- 
ther case cannot.be mathematically pre- 
cise and certain and so the test should 
be one of the satisfaction of a vrudent 
mind in such matters. The onus must be 
on the propounder and in the absence of 
suspicious circumstances surrounding the 
execution of the will, proof of testament- 
ary capacity and signature of the testa- 
tor as required by law may be sufficient 
to discharge the onus, 


From the language of the will in the 
instant case, one cennot but come to the 
conclusion that the testator was in full 
possession of his mental capacity and 
testamentary capacity to dispose of his 
properties in accordance with his own 
will. The signature and the scribe of the 
will has not only been proved by the 
propounder, the attesting witnesses but 
also by the most of the witnesses called 
by the caveator including himself. 


In this case not only the testator had 
full physical and mental capacity but he 
had also a sound disposing mind. He had 
independent advice of the lawyer who 
drafted the will. The Testator had 
enough time to consider his disposition 
not only after the draft was given to him 
for approval but he had _ scrupulously 
copied the will, made corrections on it, 
initialled the corrections and knew and 
understood what he was doing. The cir- 
cumstances and antecedents of the exe- 
cution of the said will show that he deli- 
berately disinherited his eldest son. As 
such, such execution will not affect the 
validity of the disposition. The law al- 
lows a court to presume in favour of the 
genuineness of a holograph will. A man 
who copies the draft does not copy it 
for the sake of any exercise in handwrit~ 
ing. If the testator had not approved the 
draft there was no point in actually copy- 
ing it out and executing the will. 

The test before the court is, while 
determining the question as to whether 
the instrument produced before the cour’ 
Ae the last will of the testator the court 


A LR, 


is thereby deciding a solemn question’ 
and it must be fully satisfied that it had’ 
been validly executed by the testator. 
The test is satisfaction of judicial con- 
science. No hard and fast or inflexible 
rules can be laid down for appreciation. 
of such evidence. From the proof of the 
Signature of the deceased it will be pre- 
sumed that the testator knew the provi- 
sions of the instrument he has signed 
and that presumption is liable to be re 
butted by proof of suspicious circum- 
stances, What is a suspicious circum- 
stance is a question of fact depending on 
the peculiar circumstances of each case. 


Suspicions can never be allowed to pre- 
vail over evidence and circumstances. In 
the instant case there were no such cir- 
cumstances to come to the conclusion 
that the testator did not appreciate what 
he was doing by bequeathing the pro- 
perties under the will as stated therein. 
From the evidence it cannot be said that 
the propounder took any prominent part 
in execution of the will or there was any 
suspicious circumstances attending to the 
execution of the will. 


From the evidence as tendered both by ` 
the propounder and the caveator in this 
suit it was clear that the relationship be- 
tween the mother, daughter and the 
youngest son with the eldest son, the cave- 
ator, was very much strained. There 
were constant quarrels and fights be- 
tween the two brothers. As a result 
whereof either at the intervention of the 
family friends and relations or otherwise 
as deposed by the propounder of the will 
the caveator had to leave the house and 
stay at his quarter. Thus it was clear 
that because of the utter bitterness the 
testator had no other alternative but to 
deprive his eldest son not only to pro- 
tect his property but also to protect his 
wife and other children from his clutches. 

The caveator has not been able to 
throw any suspicion towards the execu- 
tion of the will. On the contrary, the 
caveator has miserably failed to prove 
undue influence or that the testator did 
not have testamentary capacity or the 
will is not the offspring of the testator’s 
own volition. Case law discussed, 

Anno: AIR Manual (3rd Edn.), Suc- 
cession Act, S. 63, N. 11. 

'(B) Succession Act (39 of 1925), S. 63 
— Will — Proof of execution and attes- 
tation — Attesting witnesses. 
` There can be no objection if the testa- 
tor chose a solicitor of the High Court 


` and the attending physician to be the at- 
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testing witnesses in the. will. It is usual. 


and very: common practice that when- 
ever a will is challenged the. mental and 
physical capacity of the testator is. chal- 
lenged: as such the testator took the pre- 
caution of keeping a lawyer of the Eigh 
Court and also his 
as attesting witnesses to his will. 

Anno: AIR Manual (8rd Edn.), 
cession Act, S. 63, N. 11. ` 


(C) Succession Act (39 of 1925), S. 63 
vc Will — Proof of execution and atłes- 
ag -= Attesting witnesses — Evidence 
o 


Under the law of Evidence one of the 
attesting witnesses’ evidence is suffic:ent 
to prove the will: as such non-calling of 
the doctor whois the other attesting wit- 
ness could not be a ground for withheld-~ 
ing the grant of probate of will. A zes- 
pectable solicitor of the High Court bas 
come and given evidence stating the zir- 
cumstances under which he received in- 
structions from the | testator, prepared a 
draft which was not only approved of by 
the testator but also which was copied 
in the will in toto and the testator exe- 
cuted the will in his presence and in the 
presence of the other attesting witnesses 
who signed in each other’s presence. 


Euc~« 


There is no reason to reject his evidence ` 


as both the conditions of execution 
and attestation of the will have been suf- 
ficiently proved. 


Anno: AIR Manual (8rd Edn), Sucees= 
sion Act, S. 63, N. 11. 


(D) Succession Act (39 of 1925), S. 63 
sc Will — Proof of execution — Allega- 
tions of undue influence — Evidence of 
en Onus. (Contract Act (1872), S. 16:. 


Undue influence must be an infiuence 
exercised either by coercion or by freud, 
It is not enough to show that the testa- 
tors will was dominated: by ‘the pro- 
pounder, In’ relation to other matters or 
transaction, it must “be shown further 
that the influence was exercised on the 
particular occasion and the will was the 
result of that influence. Once it is estab- 
fished in the case of unnatural and in- 
officious will that the testator was free 
and had. a sound disposing mind, the 
court cannot injectitsown ethics of what 
is or is not a moral or a fair dis- 
position, Undue influence must be estab- 
lished by positive evidence. It is not 
enough to prove general timidity or in- 
temperance of the testator .or to show 
that there was a motive and opportunity 
for the exercise of undue influence by 
. persons propounding.. the will and that 


attending physician 
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some of them had in ‘fact benefited by 
the will to the exclusion of all other re- 
lations of equal or near degree. Even 
mere presence of the propounder at the 
time of the execution of the will is not 
enough to show that she has taken pro- 
minent part- in execution of the will. 
General assertion of the wife’s command-_ 
ing character and of the husband’s weak- 
ness is not enough. -The mere fact that 
the testator acted heartlessly by not giv- 
ing his property to -his eldest son but 
gave to his wife and other children, alone 
would not force the court to presume un- 
due influence on the part of the wife and 
other family members. Mere disinherit- 
ing one heir and preferring another is 
not sufficient to establish a case of un- 
due influence. If there is no suspicious 
circumstance in a case’ the court should 
grant probate even if the will to some 
extent may be unnatural and might have 
deprived some near relation. AIR 1960 
Cal 551, Foll. 


From the evidence on record, in the 
instant case, it cannot be said that any 
undue influence was exercised on the 
testator, 

Anno: AIR Manual (8rd Edn.), (1) Sue- 
cession Act, S..63, N, 11; (2) Contract Act, 
S. 16, Notes 1, 11. 


EE 





AIR 1979 NOC 47 (DELHD 
= ILR (1978) 2 DELHI 74 
M. S. JOSHI, J. 


Madhav Trading Company, Plaintiff v. 
Union of India and others, Defendants. 

Suit No, 536 of 1973, DI 2-3-1978.. 

(A) Civil P. C. (5 of 1908), O. 1, R. 10 
mone Proper party — Suit for recovery of 
commission — One of defendants laying 
claim to commission is proper party even 
in absence of privity of contract between 
him and plaintiff, 

Anno: AIR Comm., Civil PC (9th 
Edn.), O. 1, R. 10, N. 14. 

(B) Contract Act (9 of 1872), S. 2 (d) 
=- Suit by strangers to contract. — Con- 
tract in effect creating trust in favour of 
third person — Such ` person can sue to 
enforce rights arising under contract, 

Anno: AIR: Manual (8rd Edn. Lk Con- 
tract Act, S.-2' (d), N. 12. 


PB R. Maheshwari with Suresh Sethi, 
for Plaintiff; K. N. Kataria (for No. 3), 
B. R. Batla (for No. 2), for Defendants, 


EV/FV/C115/78/MBR/RSK 
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AIR 1979 NOC 48 (DELHI). - 
= LL R, (1978) 2 DELHI 48 
SS CHADHA, J. PS 
Mohan Lal Indoria, Petitioner v. Babu 
Ram Solanki, Respondent, 


Election Petn. No, 2 -of 1977, D/- 6-35 
1978. 

(A) Representation of ‘the People Act 
{43 of 1951), S. 123 — Corrupt practice — 
Appeal to vote on ground of misdeeds or 
supposed misdeeds of a party by itself 
Zoes not amount to a corrupt practice. 

Anno: AIR Manual (8rd Edn.), Repre- 
sentation of the People Act, S. 123, N. 4, 


(B) Representation of the People Act 
(43 of 1951), S. 123 (3) — Corrupt prac- 
Hice — Appeal to a religious symbol — 
“Symbol” meaning of -— Portrait of 
Durga Mata seated on a lion — Use of 
and appeal to this symbol whether 
mounts to corrupt practice: within Sec- 
tion 123 (3). 


Symbol is.the term given to a visible 
abject representating to the. mind the 
semblance of something which is not 
shown but realised by association with 
ct. A symbol stands for or. represents 
something material or abstract. In order 
so be a religious symbol, there must ba 
visible representation of a tung which is 
religious. 


The portrait of Durga Mata seated on 
a lion is a visible representation. The 
idols of Durga Mata find place in all 
temples/Mandirs. The symbol is thus so~ 
tially rooted and socially supported. The 
symbol represents the Shakti — the power 
and satisfies the test to make it a religi- 
>us symbol: Durga Mata seated on a lion 
is respected and held in high esteem and 
her qualities and deeds as perceived by 
‘She Hindus amongst electorate are bound 
to arouse the religious sentiments. The 
use of and an appeal to this religious 
symbol tends to arouse religious setis 
ment which is bound to further the pros- 
pects of election thus transgressing Sec- 
tion 123 (3)... AIR 1908 DC 183 and AIR 
1965 SC 669, Foll. 


The symbol standing. by. itself may not 
be an- appeal in the name of religion but 
when used in the manner on the board 
in question will amount-to the use of or 
an appeal to religious symbol for further- 
ance of the prospects at the election. I} 
was held that there was no difficulty in 
reading into the language of the appeal 
and the promise of the “Vishal Bhagwati 
Jagaran” in case of success, that the reli- 
gious symbol, if displayed, was for the 


ALR, 


furtherance of the ‘prospects of election 
of the returned . candidate.. The Board 
contained an appeal to the voters and 
also the portrait of Durga Mata seated 
on a lion and showed the returned candi- 
date in a lying pose in a hospital bed. The 
overall effect of the religious symbol is 
to be considered in the light of the ap- 
peal made by the- returned candidate 
from bed of the Hospital and his: address 
to the sisters, brothers, friends and resi- 
dents of the constituency. “The returned 
candidate states that.he would have come 
personally to the people at their door- 
step in order to make an appeal for Gast, 
ing their vote in his favour but he is 
helpless as he has been advised not to 
move. The electorate of the constituency 
are requested to fight his election as they 
are to represent’ him and his success is 
their success. The greetings to the elect- 
ors are given by the words “Jai Mata Di”, 


‘Thereafter there is a promise of a “Vishal 


Bhagwati Jagaran” if the returned candi- 
date and his two companions are declar- 
ed elected. By the promise of ‘Vishal 
Bhagwati Jagaran” the electors are clear- 
ly told that the blessings of Durga Mata 
would be invoked if they make him and 
his companions. successful. A reference 
to a deity venerated in Hindu religion 
and the promise of “Vishal Bhagwati 
Jagaran” in case of success necessarily 
amounts to an appeal to the religious 
sentiments of the electorate. The elect- 
ors are clearly told in unequivocal terms 
that they will receive the blessing of the 
deity portrayed at the Jagaran when the 
three candidates are declared elected. 
In other words, it is an appeal to the 
religious sentiments by the use of the por- 
trait for furtherance of the prospects ei 
the election. 

(However on SE of the evi- 
dence it was held that the evidence of 
the petitioner was not credible-and trust- 
worthy to establish the factum of dis- 
play of the Board in question as alleged 
by the petitioner.) 

Anno: AIR Manual (3rd Edn.) . Repra 
of the People Act, S, 123, N. 11. 


(CH Evidence Act (1 of 1872), S. 3 — 
Evidence — Appreciation of — Several 
witnesses — Discrepancies. 

In examining oral evidence with a 
view to test whether ' the several wit- 
nesses who bear testimony on the same 
facts are worthy of credit regard is ts 


be had to the deposition on material 
facts, 7 
The minds of human beings are so 


differently constituted and so much in= 


~ 
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fluenced - by‘ “differences: of experience 
that the same facts viewed may produce 
in different individuals 
degree of belief. Then the minor discre- 
pancy may arise because of failure to 
recall with accuracy the events deposed 
because of extent of interest, The minor 
discrepancies are bound to occur ‘in 
=- human testimony and mathematical pre- 
cision in the’ statement of witnesses, can- 
not be expected, ` ; 


(D) Representation of. the Peoplé Act 
(43 of 1951), - S. 123 — Corrupt practice 
— Evidence and proof — Standard. 


Apart: from the discrediting Gre mm 
stances, in civil cases what is required 
or considered sufficient is preponderance 
of probability while in election petitons 
as in criminal cases owing: to Ser ous 
consequences, the persuasion of the œm- 
mission of corrupt practice must amount 
to such a moral certainty:: as convinces 
the mind of the. Court, as . reasonable 
men beyond all reasonable doubt. 

‘Anno: AIR Manual (3rd. Edn}, Repre, 
of the People Act, S, 123, N. 3. 

Rp Bansal with K. L., Kohli, for 
Petitioner; D. D. Chawla with GC L. 
Choudhary, for Respondent, `` 
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AIR 1979 NOC 49 (J. AND K.) 
_ G., M. MIR, J. 
Kasturi Lal and others, Appellants e 
Brij Lal and others, ‘Respondents. 


Civil Second Appeal NO: 53 of SEN 
D/- 20-4-1978. 


(A) J. & K. Houses and Shops Kent 
Control Act (14 of 2009 Smt.) S. 2 (6) 
— Civil P. C. (5 of 1908), O. 22, R. 11 and 
E, 1 — Legal representative of statutory 
tenant is not “tenant” within S. 2 (6) — 
Interest of statutory tenant is perscnal 
— Appeal by statutory tenant aga-nst 
decree. for his eviction — His legal 
representatives cannot continue appeal. 

The legal representative of a contrac- 
tual tenant alone has ` been included in 
the definition of “tenant” in S. 2 (6). The 
legal representative of a tenant whose 
tenancy has been determined and who 
holds the status of a statutory tenan is 
not a tenant within S, 2 (6). The interest 
of a statutory . tenant in the demised 
premises is personal and not heritable. 
Therefore on the death of the statutory 
tenant during the pendency of the appeal 
filed by him against the decree for his 


eviction his heirs or legal representa<. 


Notes of 


yery.. different 
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tives cannot : continue the appeal. “AIR 
1965- SC 414 and AIR 1972 SC 2526 and 
AIR 1976 SC 2229, Expl.. > 


Anno: AIR Comm. C. P., C, ' (9th Edn.) 
O. 22 - R: I N, 5; R, 1i-N. 2. 

(B) Civil P. C. (5. of 1908), O. 41 R. 31 
— First appeal — Death of appellant — 
Court holding heirs not entitled to conti- 
nue appeal — It ought to return findings 
on all issues raised before trial court be- 
fore dismissing appeal — High Court 
can give finding on issues not decided 
by lower appellate court, | 

On the death of the appellant during 
the pendency of first appeal the appel- 
late Court before dismissing the appeal 
on the ground that the heirs of the 
deceased had no locus standi to continue 
with the -appeal ought to return its find- 
ings on all the issues raised in the case 
eee it would serve any purpose or 
not. l 

Anno: AIR Comm. C, P. C. (9th Edn.) 
O AR 31 N. 6 and N. 12, 


‘(C) J.&K. Houses and Shops Rent 
Control Act (14 of 2009 Smt.) S. 2 (6) — 
Death of ‘statutory tenant — Mere 
acceptance of rent by landlord from 
persons in occupation of demised pro- 
perty would not make them tenants. 


(D) J.&K. Houses and Shops Rent 
Control Act (14 of 2009 Smt.) S. 2 (6) — 
Tenant holding tenancy as member of 
joint Hindu family — Other members of 
family are not' tenants within S, 2 (6). 

[Note — Leave to file letters patent 
appeal has been granted in this case] 

R, DP Sethi, for Appellants; S. P. Gupta, 
for Respondents, 


HV/JV/D1 e6/"@IGNBIWNG 





AIR 1979 NOC 50 (KANT) ` 
K. D PUTTASWAMY, J. 

Smt, Meenakshi, Petitioner v. The 
Selection Committee . for Admission to 
Govt, Medical Colleges, Bangalore and 
another, Respondents, 

Writ Petm, No, 9059 of 1978 D/- 
21-8-1978. - 


(A) Constitution of India, Art, 226 — 
Writ petition — Necessary parties — 
Not impleaded — Petition not maintain- 
able, 

Anno: AIR Comm: ` Constitution of 
India (2nd Edn.), Art, 226, N. 43(B). 

(B) Karnataka Medical Colleges (Selec- 
tion for Admission) Rules, (1977) and 
(1978) — Not laws but only executive 


28 Notes of Cases 51-52 


orders — Framing of 1978 Rules — 1977 
Rules stand impliedly repealed. (Consti- 
tution of India, Art. 13) — (1977) 2 Kant 
L. J. 293 Rel. on. 

Anno: AIR Comm, Constitution of 
India (2nd Edn.), Art. 13, N. 1. 


Murlidhar Rao, for Petitioner, 
JV/KV/E 593/78/GSN/DVT 





AIR 1979 NOC 51 (KANT.) 
M. RAMA JOIS, J. 


G R. Venkat Reddy, and . another, 
Petitioners v. Karnataka Appellate Tri- 
bunal, Bangalore and others, Respon< 
dents, 

Writ Petn, No, 
14-7-1978. 


Karnataka Village Panchayats and 
Local Boards Act (10 of 1959), Ss. 2(20), 
5(3), 207 — Notification issued under 
S. 5(3) — Notification not “an order” 
within S. 207 — Revision against said 
notification not maintainable. 


In view of the wordings of sub~sec, (3): 
of Section 5, the determination of terri- 
torial divisions is required to be made 
through a. notification published in the 
official gazette, and not by an. order, The 
word ‘notification’ is defined in sub- 
sec. (20) of 5S. 2 to mean, a notification 
published in the official . gazette. There- 
fore, the word ‘order’ contained in Sec-« 
tion 207, cannot be construed as includ- 
ing a notification issued under sub-sec- 
tion (3) of Section 5 of the Act. 


When, under the provisions of the Act, 
determination is required to be express- 
ed in the form of a notification, and the 
word ‘notification’ is defined in the Act 
itself, it cannot be construed as an 
‘order’ falling within the meaning of 
that word used in Section 207 of the Act. 

Therefore it must be held that the 
Tribunal has no jurisdiction to entertain 
any revision petition under Section 207 
of the Act against a notification issued 
by the Deputy Commissioner, or the 
Commissioner, determining the territorial 
divisions of a Panchayat, in exercise of 
the powers conferred under sub-sec, (3) 
of Section 5 of the Act. 


W. K. Joshi, for Petitioners; K, Rama- 
subbiah, (for 3 to 8, 11 and 13) B. B. 
Mandappa, Govt. Pleader Ge 2 and 15}, 
for Respondents. 


TV/SVIE 596/78/PNK/VBB, 


7547 of 1978, D/» 


‘in the near future for 


ALR. 


AIR 1979 NOC 52 (MADH. PRA.) 
R. K. TANKHA AND C. P. SEN, JJ. 


Janapada Sabha, Sagar and ` others, 
Appellants v. Municipal Council, Sagar, 
Respondent. 


First Appeal No. 28 of 1972, Dj- 
1-8-1978. 


(A) C. P. & Berar Local Government 
Act (38 of 1948), Ss. 66 and 182 (2) (XXI) 
=- Sale of immoveable property belong- 
ing to Janapada Sabha — Mode of — 
Sale must be in accordance with provi- 
sions of Act and Rules — Contract to 
sell veterinary dispensary to Municipal 
Council — Held was not enforceable in 
absence of Wee of Sabha in terms 
of R. 2. 


Under Section 182(2) (XXII), the “State 
Government has framed Rules regarding 
transfer of property belonging to Sabha. 
Rule 2 says that the Sabha might pass 
a resolution that ‘any property belonging 
to it, other than the property vested in 
it by a notification under Section DI. or 
placed under its management under sub= 
section (2) of Section 67, is no ionger 
required or is not likely to be required 
the purposes of 
the Act and the Chief Executive Officer 
may thereupon transfer such property 
by sale, exchange or leases. Therefore, 
for a valid sale, there has to be ‘a prior 
resolution of the Sabha. Rule 3 further 
says that the transfer of property refer< 
red to in Rule 2 by lease or sale shali 
not be made except by a public auction. 
So, even if there is a resolution by the 
Sabha for sale of any of its property, 
the same is to be by a public auction. 
This being the mode prescribed for 
transfer of the ‘property by the J anapada 
Sabha under the mandatory provisions 
of the Act and the Rules, the sale can 
only be effected in the manner as men 
tioned in the Rules. 


In the instant case in pursuance to the 
memorandum of the State Government 
dated 27-1-1954 the management of the 
Veterinary dispensary was taken over by 
the Municipal Council and a direction 
was given to the Collector by the State 
Government to fix a compensation pay= 
able by the Municipal Council to the 
Janapada Sabha for transfer of the said 
property. In view of this the Collector 
convened: a joint meeting of the -office« 
bearers of the Municipal Council and 
the Janapada Sabha and ultimately, in 


_the meeting - held on 18-11-1964 and 


attended by the President, .Vice-Presi¢ 


1979 
dent and the Chief Municipal Officer’ of 


the Municipal Council on the’one hand: 


and the Chairman and the Chief Execu- 
tive Officer of the Janapada Sabha on 
the other, it was agreed that the price 
of the Veterinary dispensary premises to 
be payable by the Municipal -Council to 
the Janapada Sabha would be Rupees 
56,000/-. The Chairman and the Chief 
Executive Officer of the Janapada Sakha 
were not authorised by the Janapada 
Sabha to negotiate the price of tha 
Veterinary dispensary premises, but they 
attended the meetings at the instance of 
the Collector. This price was not accept- 
able to the Janapada Sabha URi- 
mately, by a resolution’ dated 15-6-1£65 
the Janapada Sabha ` resolved that they 

no longer desire to transfer the premises 
of the Veterinary dispensary to the 
Municipal Council and that the Munizi- 
pal Council should vacate the seid 
premises. a 


Held that ere was no valid contract 
binding on the Janapada Sabha and the 
agreement dated 18-11-1964 was void 
for two reasons: firstly because there 
was no resolution’ passed by the Jara- 
pada Sabha for sale of the Veterinary 
dispensary premises in terms of Rule 2 
and secondly because there was no com~ 
pleted contract and it was only at me 
negotiation stage, 


At no stage the Janapada Sabha 
accepted the price of Rs. 56,000/- tor 
transfer of the premises of the Vete-i- 
nary dispensary to the Municipal Couns 
cil. The price’ agreed upon by the Char- 
man and the Chief Executive Officer of 
the Janapada Sabha could have no legal 
sanctity in the absence of any ratifica- 
tion by the Janapada Sabha. The nego- 
tiations, therefore, broke down over the 
price to be paid by the Municipal Com: 
cil and no valid and enforceable cc 
tract was brought into force. There ke 
ing no enforceable. contract, no decree 
for specific performance could be granted 

in favour of the Municipal Council. AIR 
1962 Madh Pra 40 and AIR 1862 SC 
554, Foll. 


(B) Limitation Act (36 of 1963), Art. DI 
ec Suit by Janapada Sabha for posses- 
sion of strip of land — Defendant Mumi- 
cipal Council shown to have constructed 


pakka drains on the strip of land and- 


further shown to be in possession of the 
same for more than 30 - years — Held 
that Janapada Sabha had lost its - tiile 
by adverse possession and the land 


ight to 
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having vested in ` Municipal Council on 
construction: of drains — (C. P. & Berar 
Municipalities Act (2 of. 1922), S. 38). . 
Anno: AIR Comm.. Limitation Act 
(1963), (5th 1976 Edn.), Art, 111, N, 4. 
Y. S. Dharmadhikari, for Appellants; 


. J. P. Sanghi, for Respondent, 


IV/KV/E 251/78/GDR 





AIR 1979 NOC 53 (MADH, PRA.) 
"ss 1978 JAB. L. J. 609 


J, P. BAJPAI, J. ` 
Ashok: ` Kumar, Appellant v. ‘Ram 
Charan and others, Respondents. 
Second SE No. 136 of 1974, a 
10-7-1978. 


M. P. “Accommodation Control Act (41 


‘of 1961), S. 12(1)(a) — Suit for eviction 


of tenant for default in payment of 
rent — Transfer of suit premises during 
pendency of suit — Transferee gets 
continue the suit on same 
ground in view of Section 109, T. P Act 
»— (Transfer of Property Act (1882), Sec- 


‘tion 109) — 1968 M. P. L. J, 276 Disting. ` 


Anno: AIR Comm. T D Act (th 
Edn.), S. 109, N. 5. 


K. L. Mangal, for ‘Appellant; S, B, 


‘Mishra, for Respondents, 


{V/JV/E 196/78/AMG _ 





AIR 1979 NOC 54 (MAD. 
= (1978) 2 MAD, L. J. 234 
RAMAPRASADA RAO, C, J, 

V. P. Abdul Rahman and others, Peti- 
tioners v. Ganga Chandrasekharan, Res- 
pondent, 

C. R. D Nos. 985, 980 and 1278 of 
1978 D/~: 23-€-1978. 


T, N. Buildings (Lease & Rent Con- 


trol) Act (18 of 1960), S. 10(8) — Build- 


ing belonging to 3 owners — Eviction 
petition filed by one of them without 
requisite permission from. the others — 
Written consent of the other two co- 
owners filed subsequently at a later 
stage —- Whether cures the initial defect 


in presenting the petition for eviction — 


Entitlement . of the owner referred to in 


sub-section (8) of Section (0 has to be 


construed liberally and not literally — 
Assuming sub-section (8) applies to co- 
owners, held post facto consent in writ- 
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ing ‘reflects the position that there. was 
‘such’ ‘previous’ consent as eae gis 
by the sub-section, ` 


IV/IV/D 711/78/AGT 





AIR 1979 NOC 55 (MAD.) 
= (1978) 91 MAD. L. W. 586 
ISMAIL, J. 
General Manager, Heavy Vehicles 
Factory,. Avadi, Madras and another, 
Petitioners v. T. Shadrak, Respondent, 


C. R. P. No, 400 of 1978 D/- 16-6-1978, 


Civil P. C. & of 1908), Ss. 148, 151, 
415, O. 41, R. 3 — Scope of S. 148 and 
©. 41, R. 3 — Return of appeal for 
rectifying certain defects — Delay in 
re-presentation of appeal — Condonation 
of — Not S. 148 but S. 151 attracted — 
Considerations applicable to »S. 5 wof 
Limitation Act, if applicable — Revision 
against condonation — Maintainability. 


Section. 148 C. P, C, fis general in 
nature and certainly that will come into 
operation only where the court fixes a 
time, the alteration or extension of which 
will have the effect of. affecting the 
rights of somebody else. But, when there 
is no delay in the proper presentation 
of the appeal papers, but there is a 
delay only in the representation of the 
appeal papers, there is no question of the 
interest of anybody else ‘being affected 
and, therefore, the court being called 
upon to give notice. AIR 1933 Mad 358 
Foll. 


When .papers (memo of appeal) filed 
before a court are returned for „rectifying 
certain defects, ` such a return is not 
always made under O Ai R. 3 C. P., C, 
which has only a limited application. 
O. 41 R. 3(1) is concerned only with the 
return made on the ground that the 
memorandum of appeal has not been 
drawn up in the manner prescribed in 
Rr. 1 and 2 of O. 41, and all other Tre- 
turns will be outside oO, 41, R. 3, .Obvi-~ 
ously those returns will be only in the 
exercise of the inherent powers of the 
court under Section 151 and consequently 
the condonation of the delay in repre- 
sentation or memorandum of appeal after 
such return will also be in the exercise 
of the inherent powers of the court 
under Section 151.- C. P. C, and there- 
fore, Section 148 CC P. €. will not ba 
attracted. 

Section 5 of the Limitation Act im- 
posés an EES ‘on the court ‘itself 


‘revision 


A.S, 


suo motu to reject a proceeding if it is 
barred by limitation. That strictness is 
not available or applicable-to a case of a 
delay. in the re-presentation of tha 
proceeding in question, Consequently, the 
provisions and considerations applicable 
to excusing the delay under Section 5 
of the Limitation Act will not apply To 
the question of excusing the delay in 
re-presenting. the ` papers and therefore 
in an application: for excusing the delay 
in re-presenting the papers in any 
proceeding, whether it be a suit, a civil 
petition, a first appeal or a 
second appeal in any court, notice to 
the respondent in the main case is not 
necessary and even if such notice is 
given to the respondent and he is heard 
and overruling his objection the delay 
is condoned, he cannot be said to have 
been . aggrieved in the sense of there 
being a judicial determination against 
him so as to entitle him to approach tha 
High Court under Section 115 C. P. C. 


. Anno: AIR Comm ( CG P.C. (9th 
Edn.) S. 148, N, 1 and 14A; S. 151, 
N. 2(R); S 115, N. 5A and 27B, O. AL 
R. 3 N. 2; Gi) Lim, Act (5th Edn), Ss. 5 
N. 2A, SA. 


K. N. Balasubramanian, for Petitioners; 
V. Ratnam for Advocates Association; 
Raghavan for Bar Association; M, 
Gomathi for Women Lawyers Association, 


JV/JV/E 484/78/SSG ` 





AIR 1979 NOC 56 (ORISSA) 
= (1978) 46 CUT. L. T. 365 ` 
S. ACHARYA AND P, K. MOHANTI, JJ. 
Bhikshyakari Bisoi, Petitioner vy. State 
of Orissa and others, Opposite Parties. 
O, J. C. No. 190 of 1978 D/- 10-8-1978. 
Orissa. Education Code, S, 10-A — 
Degree of “Shastri” of Rashtriya San- 
skrit Sansthan New Delhi — Person 
holding — Qualified to be Sanskrit tea- 
cher -— Refusal to approve not justified. 


K. K. Jena and A K. Baral, for Peti- 
tioner; Govt. Advocate and N. P, Parija, 
for Opposite Parties, 


IV/IV/E 193/78/ABO 


1979 


. ATR- 1979 NOC 57 (PAT.) 
= 1978 B. L. J. 390 
MADAN MOHAN PRASAD, J. 


Mahabir Prasad Jhunjhunwala, Pet- 
tioner v. Ramachandra Prasad Choudhary. 
and others, Opposite Party. 


Civil Revn. No. 14 of 1977, D/- 5-1-1973. 


Civil PC G of 1908), Ss. 115, OI ard 

O. 23 R. 1 — :-Revision petition- witk- 
drawn — Subsequent revision petiticn 
not barred either by O. 23 R. 1 or y 
principle of res sue f 


O. 23 R. 1 deals with 3 E 
where a claim is made, and ` withdrawn 
or a part of claim is abandoned. A peti- 
tion asking a Court to ‘find that a parfi- 
cular order of a Court below which is er- 
roneous: in law or on facts is not tanta- 
mount fo he making and asserting of a 
claim by way of o suit. Where there was 
no giving up of. any claim-.;deliberately 
by withdrawal ‘of the“earlier application, 
principle underlying O. 23, R. 1 cannot 
be applied. The litigant when he cals 
upon the Court to adjudicate-a petitien 
under S. 115, Civil P. C., however, in- 
vokes a discretionary power of High 
Court. The Court may refuse.to adjuci- 
cate. upon a matter which it is called 
upon to do by a petition under S. 115 of 
the said Code. The analogy. between a 
suit and an EEN in SE -is fel~ 
lacious. 


It is well known that. the pandpie of 
res judicata applies "ole when the matter 
is heard and finally decided by a compe- 
tent Court, That being | essential to tne 
_ ule, where there has been no adjudica- 
tion of the matter obviously there will >e 
no application of res judicata. Where a 
revision petition is withdrawn,’ subsequent 
revision petition is not barred on the prin- 
ciple- of Tes judicata, 


` (B) Bihar Buildings We, Rent and 
Eviction) Control Act (3 of 1947), S. 1LA 
— Order for deposit of rent — Rent in 
respect of period prior to suit for evic- 
tión cannot be ordered to be deposited. 
(Point conceded). | 


Messrs D P. Rajgarhia and S, K, Saren, 
for Petitioner; Messrs Mahesh Prasad and 
Vijayeshwar Prasad, for Opposite Party. 


EV/FV/C 34/78/VSS/LGC 
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sentation of the People Act ee 
N. 3. 
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AIR 1979 NOC 58 (ALL) 
H. N. KAPOOR, J 
| Misiryar Khan, Petitioner v. Acharya 
Dharam Datt Vaidya and others, Respon- 
dents, `. | 
Election: Petn.- No. 
12-1978. 


(A). aere of. the People Act 
(43 of 1951), S. 1006 (1) (d) (iii) — Ballot 
papers stamped ‘with wrong seal issued 
by the election office through. inadvert- 
ence — Can be treated. ‘as valid votes. 
(Representation of the "People (Conduct 
of Election) Rules (1961), R. 56 GO (b)). 


Where the. High Court is satisfied that 
the ‘stamping .instrument: was actually 
issued by. the.-election office the ballot 
papers which have been stamped with 
such instrument - can be treated os valid- 
votes, 


28 of 1977. D/- 15- 


In the instant case 40 or 50 ballot 
papers had been , stamped with the seal 
which was. wrongly issued by the election 
office. , 


Held that ‘since the said Sech was actu- 
ally used. in the previous election it was 
an instrument ‘supplied by the -election 
officer for the purposé within the mean- 
ing of R. 56 (ii): (b) and since the result 
of the election had ` not been materially 
affected the said ballot papers could be 
treated as valid votes, AIS 1975 sc 2182 
Foll. ` 


Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act (1951); S. 100, 
N.S i BECH ' l 


(B) Representation of the People Act 
(43 of 1951), S. 123 (1) (A) (b) — Corrupt 
practice of bribery to induce an elector 
to vote — Pleadings —.Exact date and 
time of: occurrence must. be stated. — 

Anno: ‘AIR Manual: (8rd Edn.), Repre- 
SE ‘of the People Act (1951), S, 123, 

o Ce ue E d CAE f 


(C) Representation of the People Act 


_ (43 of 1951), S. 123 (1) (A) (b) — Corrupt 


practice of bribery to induce an elector 
to vote —:Evidence and: proof, 


The evidence of such witnesses should 
not be relied upon who did not tell any- 
body . about receiving the money for 
voting. but discloses the same for the 
first time in the High. Court. AIR E 
SC 587, Foll. 


Anno: AIR Manual (ard Edn, d Repre- 
, 123, 
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(D) Representation of the People Act 
(43 of 1951), S. 123 (2) Proviso (a) — 
Threat — .Proof — Solitary witness alleg- 
_ ing threatening by returned candidate of 
expulsion from caste — Exact date and 
time not stated — Witness found un- 
reliable —~ Corrupt practice held was not 
proved, 


Anno: AIR Manual’ (rd Edn.), Repre- 
E of the People Act (1951), S. 123, 
8 


(E) Feirstein of the People Act 
{43 of 1951), S. 123 (3) — Appeal to voters 
on ground of religion and caste — Evi- 
dence and proof — It is not possible for 
any candidate to win over a staunch 
supporter of any other candidate by in- 
dulging in such corrupt practices, 


Anno: AIR Manual (8rd Edn.), Repre- 
sentation of the People Act (1951), S, 123, 
N, 14. 


(F) Representation of the People Act 
(43 of 1951), Ss. 123 (3) and (3-A) — 
Creating hatred or enmity between diffe- 
rent classes of citizens in a public meet- 
ing on ground of religion — Evidence and 
proof — Witness deposing about alleged 
meeting for first time in Court — His 
evidence must be viewed with suspicion. 
AIR 1977 SC 587, Foll, 


Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act (1951), S. 123, 
N. 14-A, 


(G) Representation of the People Act 
{43 of 1951), S. 123 (5) — Corrupt practice 
of procuring vehicles for carrying voters 
— Evidence and proof — Charge has to 
be proved like criminal charge beyond 
reasonable doubt — Witness stated to 
have received Rs. 5) for carrying voters 
in his bullock-cart — From where voters 
were carried and names of such voters 
not stated —- Complaint also not made to 
presiding officer regarding carrying of 
voters — Evidence held fell short of prov- 
ing corrupt practice. 1978 UJ (SC) 862, 
Pott, 


Anno: ATR Manual (3rd Édn.), Bette, ` 


sentation of the FOODIE: Act (1951), 5, 123, 
N. 24. 


(H) Representation of the People Act 
(43 of 1951), S. 123 (5) — Carrying of 
voters in vehicle owned by a candidate — 
Not a corrupt practice, 


Carrying of voters by a candidate in his 
own vehicle is not a corrupt practice as 
in such a case it cannot be said that the 


Se 


ALR, 


vehicle was hired or procured. (1968) 35 
Ele LR 129 (Delhi), Rel. on. 


Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act (1951), Secs 
tion 123, N. 24. 


(I) Representation of the People Act 
(43 of 1951), Ss. 77 and 123 (6) ~—- Incur- 
ring or authorising expenditure in contra- 
vention of S. 77 — Evidence and proof — 
Allegation that various vehicles were 
hired by returned candidate but hiring 
charges were suppressed — There being 
no definite evidence by petitioney and in 
view of sufficient explanation by return- 
ed candidate charge held was not proved. 

Held that sufficient explanation had 
been given by a returned candidate as to 
why the vouchers filed along with the 
return of expenses mentioned the regis- 
tration numbers of the various vehicles 
which were used during the election cam- 
paign. There was no evidence whatso- 
ever to establish that all those vehicles 
had been actually hired, 


Held further that though the numbers 
of the jeeps belonging to the AICC had 
not been given but a definite statement 
had been made by the respondent that 
petrol used to be supplied to the various 
vehicles which were being used in the 
constituency by the Congress leaders or 
even the candidates of other constituency, 
Under these circumstances in the absence 
of definite evidence on the point that cer- 
tain vehicles had been actually hired and 
then utilised, it was. not possible -to hold 
that they had been actually hired simply 
because petrol coupons in respect of such’ 
vehicles had been filed. On the other 
hand it showed bona fides of the respon- 
dent that no expenses whatsoever had 
been suppressed, whether they were in- 
curred in supplying petrol to the vehicles 
owned by the respondent or which were 
used by other leaders and the party cans 
didates. 


Anno: AIR Manual (3rd Edn.), Repres 
sentation of the People Act (1951), Sece 
tion 123, N. 25 and S. 77, N. 1, 


LV/LV/F385/78/GDR 


1979 


AIR 1979 NOC 59 (ALL) 
K. C. AGRAWAL, J. 


Nand Kishore Sharraf, Petitioner v, 
The District Judge, Mathura and others, 
Respondents, 

Civil Misc, Writ No, 119 of 1977, 
30-10-1978. 

U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 21 (1) (a) — Bona fide require- 
ment — Determination of — Considera- 
tions for determination — Need of lard- 
lord ought to be considered objectively. 


' While deciding an application filed bya 

landlord seeking eviction of a tenant on 
the ground of bona fide requirement, cb- 
jective decision on the question has to be 
taken by a Court. It cannot surrencer 
its decision merely on the fact that sir.ce 
the landlord demands his premises, he is 
entitled to get it as. of right. The ce- 
mand of a landlord can be capricious, wn- 
fair and absurd. This is for a court to 
decide that he requires it genuinely Vor 
his occupation and that the application 
was not actuated by oblique or malicicus 
intention. Mere ipse dixit of landlcrd 
cannot be relied upon. Further, a court 
is required to make a reasonable approech 
to such-a problem. It must address it- 
self about the genuineness of the need 
set forth by a landlord in the application 
and to decide whether the same is un- 
reasonable or bona fide. 
the question of bona fide requirement of 
a landlord the nature and character of 
the landlord's: accommodation at the time 
when the petition is filed and the size, 
scope and character of his requirements 
are relevant. In considering all these 
things court has also to bear in mind that 
the demand of the landlord is not unrea- 
sonable. In considering reasonableness, 
he must act in a broad, common-sense 
way as man of the world, and come to 
his conclusion giving such weight as he 
thinks right to. the various factors in the 
situation.. Accordingly, a court dealing 
with an application filed under Sec- 
tion 21- (1) (a) is required to consider the 
need objectively -and should not surren-~ 
der its- judgment to the desire of ihe 
landlord mentioned in the application, 
AIR 1974 SC 1596, Foll. 


N. C. Upadhya, for Petitioner; 
dhan Sahai, Standing Counsel and J, C, 
Gupta, for Respondents. 


KV/LV/F33/78/JDD/VBB 


D/- 
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In considering’ 


Janar- 
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AIR 1979 NOC 60 (ALL) 
K. N, SINGH, J. 


Bal Govind Kaya and others, Appli- 
cants v. Jamuna Prasad and others, Oppo- 
site Party,” 


Civil Revn. No. 459 of 1975, D/- 30-8- 
1978, 


Civil P. C. (5 of 1908), S. 115 — Error 
of law and fact — Findings of fact re- 
corded by lower courts — Not open to 
interference by High Court in exercise 
of jurisdiction under S. 115 — Fact that 
it was possible to take different view 
than that taken by Lower Courts is im- 
material —. Finding about testimony of 
postman as to endorsement of refusal on 
registered ‘envelope — On circumstances, 
Courts below finding that envelope wag 
not tendered to the addressee — Held 


findings did not suffer from any illega- 


lity or material irregularity — Scope of 
S. 115, explained. AIR 1971 SC 2324, 
Rel. on, 


Anno: ALR Cote: CoP. Di Edn, ); 
S. 115, N. 13. 


K. L. Grover, for Applicants; H, S. 
Joshi, for Opposite Party, 


KV/KV/E828/78/SSG 





AIR 1979 NOC 6&1 (ALL.) 
(LUCKNOW BENCH) 
MAHAVIR SINGH, J, 


Mohommad Siddiq Khan and others, 
Revisionists v, Mohammad Yousuf, Op- 
posite Party. 


Civil Revn. No, 67 of 1977, D/- 
1978. 


Civil P. C. (5 of 1908), O. 32, R. 3 — 
Decree against minor — No formal order 
regarding appointment of guardian-ad- 
litem — Minor effectively represented by 
his guardian and no prejudice was caused 
to him by the irregularity — Decree not 
a nullity. AIR 1954 All 599; AIR 1960 
Raj 189 and AIR 1965 Cal 562, Foll, 


12-5- 


_ Anno: AIR Comm. Civil P, C, (9th 
Edn.), O. 32, R. 3. N. 6, 
Nasrullah, for Revisionists; K, B. 


Sinha, for Opposite Party, 
IV/IV/D770/78/AMG/DVT 
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AIR 1979 NOC 62.(ANDH, PRA.) 


CHINNAPPA REDDY AND 
CHENNAKESAV REDDY, JJ, 


N. Jayarama Reddy and others, Appel- 
lants v. The Government of A, P, and 
others, Respondents, 


W. A. No, 618 of 1976 and W. P. 
Nos. 2461, 2462, 2463, 295, 182 and 1622 of 
1977, D/ 16-3-1978, 


A, P, Land Revenue (Additional Wet 
Assessment) Act (2 of 1975), S. 9 (1) — 
Notification under — Aggrieved persons 
having remedy of filing an appeal under 
sub-section (2) — Writs by aggrieved 
persons whether maintainable on the 
ground that remedy of appeal was il- 
lusory. 


A notification was issued under Sec- 
tion 9 (1) declaring certain tank to be a 
“Government source of irrigation” by 
which an additional land revenue was 
sought to be levied on persons getting 
irrigation from that source, The aggriev- 
ed illiterate persons came to know about 
the publication of notification after their 
right to appeal under sub-section (2) had 
expired, therefore, they filed writs chal~ 
lenging the validity of the notification, 


Held that, the writs were not maintain- 
able. The mode of informing the ag- 
grieved persons about the declaration of 
“Government source of irrigation” Le 
through the publication of notification in 
the Gazette could not be said to be un- 
satisfactory way of fastening a perpetual 
liability on illiterate petitioners. Publi- 
cation of Gazette in our country is the 
best recognised mode of publishing a law, 
whether it is a statute, rule or notifica- 
tion affecting generally the public or 
large group of persons. If the legis- 
lature has choosen and statute prescribes 
publication in the Gazette as a mode of 
publishing a notification and if the legis- 
lature prescribe that limitation for filing 
an appeal under sub-section (2) should 
run from the date of publication in the 
Gazette then on tha account neither the 
remedy of appeal and the limitation for 
an appeal could be permitted to be ignor- 
ed nor could it be concluded that the 
right of appeal i.e. other remedy was il- 
lusory, and the writs were maintainable. 
Thus existence of right of appeal, a 
remedy provided by S. 9 (2) would be a 
bar to the exercise of jurisdiction under 
Art. 226, Constitution of India. W. P. 
No. 3588 of 1976, D/- 5-11-1976 (Andh 
Pra), Affirmed. 


A. LR. 


P. Babul Reddy, for A 
ppellants; Govt. 
Pleader for Revenue (NS), on behalf of 
Respondents. 


GV/GV/C989/ 78/AMG/DVT 


Wee el 


AIR 1979 NOC 63 (ANDH. PRA.) 
JEEVAN REDDY, J. 
Smt. R. Lilavathi and others, Peti- 
tioners v. Dendu Bala Narasaiah and n- 
other, Respondents, 
Civil Revn, Petn, No. 
2-3-1978, 


Civil P. CG (5 of 1908), S. 144 — 
Thoroughly illegal and void order as a 
result of fraud played — Rent Controller 


3021 of 1977, Di 


has power to remedy the wrong. 
(A. P. Buildings (Lease, Rent and 
Eviction Control) Act (15 of 1960), 


Ss, 10, 12, 13%. 


_ Where as e result of fraud played on 
the House Rent Controller an order of 
eviction was made against the respon- 
dent, dead or the date of the Petition, 
and his legal representatives were forcib« 
ly evicted from the premises in execution 
of the order, the Rent Controller, it was 
held, had the power to remedy the wrong 
and direct restoration of possession to 
the legal representatives. The new 
tenant found inducted by the landlord 


within 4 days of the forcible eviction to 


overreach any court order was also order- 
ed to be evicted. AIR 1977 SC 1569, Foll 


Anno: AIR Comm. C. D C, (9th Edn.),‘ 
S, 144, N. 3A. 


Challa Sitaramayya, for Respondents, 
GV/HV/C637/78/TVN/SNV 


AIR 1979 NOC 64 (ANDH. PRA.) 
CHINNAPPA REDDY, J. 
P. V. R. Xutty Menan, Petitioner v, 
Dy. Secretary to the Government of A, P, 
and others, Respondents, 


Writ Petn, No. 333 of 1978, D/- 20-2- 
1978. 

(A) A. P. Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), Sec- 
tion 3 (1) (a) and S, 3 (8) — Notice to 
show cause against dispossession issued 
to a tenant on basis that his possession 
was contrary to S. 3 (1) (a) — Action 
dropped on tenants representation — 
Subsequent notice on same basis is in- 
competent, 


1979 


Where the tenant was in occupation of 
the premises since 1973 and :n 1977 a 
notice was issued to him to show cause 
why he should not be summarily dispcs- 
sessed on the basis that his possession 
was unauthorised and in coniravention 
of S. 3 (1) (a) but on the tenant’s repre- 
sentation that action might not be takən 
after such a long lapse of time the action 
was dropped by the authorities, a sub- 
sequent notice to show cause against 
summary dispossession on seme basis 
would be incompetent because dropping 
the action meant that the tenant’s pcs- 
session for purposes of S, 3 (1) (a) te- 
came regularised, 


(B) A. P. Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1360), Sec- 
tions 3 (1) (a) and 3 (8) — Notice to 
tenant to vacate premises on ground of 
sub-letting not preceded by show cause 
notice — Notice is invalid. 


A notice under S, 3 (8) asking the 
tenant to straightway vacate the pre- 
mises on the ground that he had sub--.et 
the same and instructing the estate o-fi- 
cer to summarily dispossess zhe tenent 
would be invalid and must be quasked 
when it was not preceded by a show 
cause notice to the tenant. 

M. Jagannadharao, for Petitioner; Gov, 
Pleader for GAD (for Nos. 1, 2 and 6) 
and Smt. K. Sarala Devi (for No, 5), “or 
Respondents, : 


DV/EV/B604/78/GNB/SNYV, ` 





AIR 1979 NOC 65 (CAL). 
JYOTIRMOYEE NAG, J. 
Anwara Begum, Appellant e Nasiran 
Bibi and another, Respondents. 
A. P A, D No, 1568 of 1968, Df- 
15-9-1978, 


`. (A) Civil P. C. {5 of 1908), Section 100 
»— Second appeal — Plea thar a party is 
estopped from denying its own title — 
Not raised before Lower Courts — Can- 
not be allowed to be raised in, Secend 
appeal, | 


Anno: AIR Comm, C, P, C, (9th Edn.), 
S. 100, N. 60, 


(B) Evidence Act (1 of 1872), S. 114 — 
Adverse inference — Donor fully knew- 
ing that donee is claiming tille through 
him and not objecting to it — No ad. 
verse inference can be drawn for pon- 
examination of donor — His intention 


Notes of Cases 65-66 35 


can be inferred from the facts and cir- 
cumstances of the case. 


Anno: AIR Manual (8rd Edn,), Evi. 
Act S. 114 N, 92; 

Balai Ch. Roy, B. Chatterjee, and 
M. K. Roy, for Appellant; R. K. Baner- ` 


jee, A. Banerjee, and Bhaskar Ghosh, for 
Respondents, 


AW/AW/A197/ 79/DVT 





AIR 1979 NOC 66 (CAL) 


MRS. PADMA KHASTGIR, J, 


Sunny Dealers Pvt. Ltd., Plaintif v. 
State Trading Corporation of India, 
Defendant. 


Suit No, 319 of 1974, D/- 17-7-1978, 


(A) Civil P. C. (5 of 1908), O. 1, R. 9 
— Non-joinder of parties — Customs 
duty levied on defendant S — Notices 
served on S — Plaintiff paid the amount 
of duty to S as under the agreement he 
was liable to pay customs duty to S 
when demanded by customs authorities 
— Duty was received from S — Protest 
was made by S and in fact order of re- 
fund was also made in favour of S — 
— Suit against S for recovery of the 
said amount — Customs authorities not 
made a party to suit — Held, it could 
not be said that plaintiff had no cause of 
action against S or that the suit was 
bad in absence of customs authorities, 


Anno: AIR Comm, Civil P, C, (9th 
Edn.) O, 1, R. 9 N. 5. 
(B) Contract Act (§ of 1872), Ss. 3, 4 


— Acceptance — Completion of. 


Under an agreement between the 
plaintiff and the defendant, State Trad- 
ing Corporation, the ‘plaintiff was liable 
to pay customs duty to defendant when 
demanded by the customs authorities, 
The plaintiff paid the same to the defen- 
dant when it was demanded by the 
customs authorities, The cheque ‘was 
sent with certain conditions. The defen- 
dant has accepted the said cheque and 
has also performed some of the condi- 
tions as laid down in the letter, The 
defendant did not choose to refute those 
conditions in its reply. Duty was receiv- 
ed from the defendant and order of 
refund was also made in favour of the 
defendant, The plaintiff filed a suit 
against the defendant for refund of the 
amount as per conditions, 


Held that the contract was made at the 
moment the money was appropriated and 


Ka S 


no reply was given denying or disputing 
the conditions attached to the sending 
of the cheque. The acceptance of the 
conditions ` must be implied from the 
conduct of the defendant. If the defen- 
dant company did not accept those terms 
nothing prevented them from writing a 
letter and deny or dispute the same. 
Now, after the law of limitation has set 
in, it did not lie for the defendant to 
take the defence that as there was no 
such acceptance, as such, the defendant 
was not liable to make payment to the 
plaintiff. It was mnobody’s case that the 
plaintiff would remain liable and defen- 
dant would keep the money even when 
no customs duty was payable in respect 
of the same, AIR 1952 Cal 691, Rel, on, 


Anno: AIR Manual (8rd Edn.) Con- 
tract Act, S. 3 N., 1, S. 4 N. 2, 


.S. K. Gupte with B. K. Jain, for Plain- 
tiff; H. M. Dhar, with Hiranmoy Dutt, 
for Defendant, 


IV/JV/D696/78/LGC 


AIR 1979 NOC 67 (CAL) 


=- PRADYOT KUMAR BANERJEE AND ` 


BIMALENDRA NATH MAITRA, JJ. 


Tarak Kumar Ghosh, Appellant v. 
Kajoria Investment & Properties (P) 
Ltd., and another, Respondents. 

A F. O. D Nos. 246 of 1974, with 
F. A. Nos, 305 and 515 of 1974, D/- 
20-3-1978, 


W. B. Premises Tenancy Act (12 of 


1956), S. 2 (7) — Liability for mesne pro- 


fits — Lease of premises to firm — Em- 
ployee of firm occupying premises — 
Lease terminated by firm — Employee 
continuing in possession — Liability of 
employee and firm for mesne profits on 
eviction. 

Tenancy ofthe suit flat was taken by 
the firm for use and occupation ofits em- 
ployee, accepting the liability to pay- 
ment of rent and other charges during 
its continuance. The firm informed the 
landlord that the services of the em- 
ployee were terminated and the lease 
would terminate on certain subsequent 
date. The employee continued to be in 
possession after such date. The landlord 
instituted a suit for eviction and mesne 
profits against the firm and the employee. 


Held that the suit should be decreed 
as against the firm (defendant No, 1) for 
eviction and also for mesne profits from 
the date of determination of the tenancy 
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A LR, 


till the date of delivery of possession as 
the firm was the tenant in respect of 
the premisés in question and not the 
employee (defendant No, 2). But as the 
employee was made party to the’ proce- 
eding and continued to be in possession 
he would also be bound by the said 
decree as against eviction and the firm 
would be entitled to be reimbursed by 
him for the rent between the determi- 
nation of tenancy till the delivery of 
possession. 


Padmabindu Chatterjee and Abja 
Keshab Chatterjee, (in F, A. No. 246 of 
1974). S. C. Das Gupta, BE Bhattar-~ 
charjee and Bijitendra Mohan Mitra, (in 
F. A No. 515 of 1974), S. C. Das Gupta, 
B. K. Bhattacharjee and B. M, Mitra, (in 
F, A. No. 305 of 1974), for Appellant, 
S. C. Mitter, (for No. 1), B. K. Bhatta~ 
Chariee and Bijitendra Mohan Mitra, 
(for No. 2) (in F. A. No. 246 of 1974), 
SG C. Mitter and Janendra Mitra, (for 
No. 1), B. P. Chatterjee, Tara Kr, 
Majumdar and Abja Keshab Chatterjee, 
(for No. 2.) Gn F. A. No. 515 of 1974) S. CG 
Mitter, J. K. Dutta and D P, Agarwalla, 
(in F. A. No. 305 of 1974), for Respons 
dents. 


HV/IV/D287/78/AS/WNG 


AIR 1979 NOC 68 (DELHI) 
= (1978) 2 Rent L. R. 278 
R. N. AGGARWAL, J. 


Smt, Shanti Devi and others, Appel~ 
lants v. Prem Chand Aggarwal and an- 
other, Respondents, 


S, A. O. No. 107 of 1978, D/- 19-7-1978. 


(A) Delhi Rent Control Act (59 of 
1958), S. 14 (1), Proviso (a), (c) and 15 — 
Eviction of tenant on ground of non- 
payment of arrears of rent — Death of 
tenant pending proceeding — Benefit of 
S. 15(1) cannot be availed of by his legal 
representative. i 


If a tenant, in arrears of rent, fails to 
pay the arrears within two months of 
the notice of demand, he incurs a dis- 
ability of eviction under clause (a) to 
the proviso to Section 14(1) but he can 
get rid of this disability by complying 
with the order made under Section 15(1). 
Thus, if the tenant makes payment or 
deposits the rent, as required by Sec- 
tion 15(1) no order for the recovery of 
possession can be made on the ground 
specified in clause (a) of the proviso to 
Section 14(1). 


1979 


The language employed in Section 15(1) 
clearly shows that an order under fec- 
tion 15(1) applies only to a tenant. Aiter 
the death of a statutory tenant his legal 
representatives brought on the record 
cannot claim the status of tenant as no 
rent is payable by them. From the 
above, it would follow that the legal 
representatives of a deceased statutory 
tenant are not bound to comply with an 
order under Section 15(1). 


Where in spite of the notice of demand 
the tenant had not paid the arrears of 
rent and the tenant had thus incurred 
the disability of eviction, the benefi- of 
protection from eviction available to the 
tenant who died pending the proceecing 
would not be available to his legal 
representatives brought on record. Hence 
the landlord would be entitled to an 
order for eviction as against them, AIR 
1974 Delhi 171 (FB), AIR 1972 SC £526 
and AIR 1978 Delhi 92 Rel. on. AIR 1976 
SC 2229 Dist, 


(B) T. P. Act (4 of 1882), Section 106 — 
Termination of tenancy — Notice — 
Validity. 


In a suit for eviction the tenant con- 
tended that as there were two tenants 
according to landlord the notice was 
invalid as no notice of termination was 
served on the other tenant, 


Held that as the notice of terminaczion 
was admittedly served on the contes-ing 
tenant according to whom he alone was 
the tenant and as the other tenant had 
not put in any appearance, the notice 
was valid, 


Anno: AIR Comm, 
Edn.), S. 106, N. 37. 

O. P. Tiagi, for Appellants; J. P. 
Sharma, for Respondents, 


IV/JV/E215/78/KSB 


T. P, Act “4th 


AIR 1979 NOC 69 (KANT) 

: M. P. CHANDRAKANTARAJ URS, J. 
Siddaraudaswymath Hubli a Public 

Trust, Petitioner v. Sangappa Murusa- 

virappa Koravi, and others, Respondercts. 
Civil Revn, Petn, No. 2340 of 1378, 

D/- 27-10-1978 ` , 


Civil P C. G of 1908), S. 9 — Suits 
expressly barred — Suit relating to title 
of properties of trust governed by Bem- 
bay Public Trusts Act (29 of 1950 — 
Jurisdiction of Civil Court barred — 


Notes of 
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(Bombay Public Trusts Act (29 of 1950), 
Ss. 79 and 80). 


Suits relating to the properties of 
trusts governed by the Act regarding 
title can only be adjudicated in accord- 
ance with Section 79 of the Act, and in 
view of Section 80, there is complete 
ouster of the jurisdiction of the Civil 
Court. (1964) 1 Kant LJ 563, Rel, on; 
(1961) 63 Bom LR 312, Disting. 8 

Anno: AIR Comm, Civil P. C. (9th 
Edn.), S. 9, N. 50, 


U. L, Narayana Rao, for Petitioner, 
K, A, Swamy, for Respondents, 


LV/AW/F489/78/VBB 





AIR 1979 NOC 70 (KANT) 
M. RAMA JOIS, J. 


S. P. Channappa Setty, Petitioner v. 
The State of Karnataka and another, 


~Respondents. 


Writ Petn, No 5626 of 1978, 
24-7-1978. 


(A) Karnataka Municipalities Act (22 
of 1964) Ss. 18 and 315 — Administrator 
in office — Genera] elections held and 
names of elected Councillors published 
In gazette —- Term of office of new 
Councillors commences on. expiry of 
term of Administrator and not on publi- 
cation of their names nor on subsequent 
date of election of President by Coun- 
cillors — Commencement of term of 
office cannot be postponed by subse- 
quently extending term of Administrator 
retrospectively. 


D/- 


When general municipal elections are 
held the names ofthe elected Councillors 
are published in the official gazette while 
the Administrator appointed by the Govt. 
under S, 315 is in office, the term of 
office of the new Councillors commences 
under S, 18 on expiry of the term of the 
Administrator and not on the date of 
publication of their names in the official 
gazette nor from any subsequent date 
of the first meeting of the Councillors 
in which the President is elected because 
S. 18 makes no provision to this effect. 
Once the term of office of the Council- 
lors commences as above in terms of 
5. 18 it cannot stand postponed to any 
subsequent date either on account of any 
Court ordér restraining the-Councillors 
from discharging their functions or on 
account of extending the term of office 
of the Administrator retrospectively by a 
notification issued by the Govt. after the 
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commencement of their term of office 
because once the term of office of the 
Councillors commenced under S. 18 the 


Govt. has no power to appoint an Ad- ` 


ministrator under S. 315 until their term 
comes to an end in accordance with law. 


(B) Karnataka Municipalities Act (22 
of 1964) S. 18 — General elections held 
— Names of elected Councillors publish- 
ed in gazette — Circumstances under 
which term of office of Councillors com- 
mences from date later than such publi- 
cation indicated. 


According to the terms of Section 18 
the term of office of the Councillors 
elected at general elections is 4 years 
and commences from date of publication 
of their names in the official gazette 
under Section 20. The circumstances 
under which the term of office of the 
councillors commerces from date later 
than such publication are (1) if the term 
of outgoing Councillors is not over by 
the date on which the names of the new 
Councillors are published in the official 
gazette their term commences from the 
date of expiry of the term of outgoing 
Councillors (2) if an Administrator ap- 
pointed under Secticn 315 was in office 
on the date of publication of the names 
of the elected Councillors the commence- 
ment of the term of their office would 
stand postponed to the date of expiry 
of the term of the Administrator. (8) if 
there had been any supersession of the 
Council for any specific period under 
Section 316 the term of office of the 
new Councillors would stand postponed 
till the date of expiry of the period of 
supersession, ; 

S. Vijaya Shankar, for Petitioner; B. B. 
Mandappa, Govt. Pleader, for Respon- 
dents Nos. 1 and 2, J. Nagaraj for R. 5, 
Mahendra, for Applicant for Lal 


LV/AW/F477/78/GNE/VBB ; 





AIR 1979 NOC 71 (MADH. PRA.) 
= 1978 Jab LJ 442 
(GWALIAR BENCH) 

A. R. NAVKAR, J. 

Mst. Ramkishori Dəvi Pandey and an- 
other, Appellants v. Laxmichand and an- 
other, Respondents, 

Misc, Appeal No. 38 of 1976, D/~ 4-4- 
1978. 

M. P. Accommodation Control Act (41 
of 1961), Ss. 25 and 26 — Jurisdiction of 
Rent Control Authority to proceed under 


A.I. R, 


S. 25 — Condition precedent for — 
Withdrawal by landlord of rent deposit- 
ed in Court — Whether estops landlord 
from raising objection as regards limita- 
tion prescribed for depositing rent — 
(Evidence Act (1 of 1872), S. 115). 


It is clear from S. 25 that it is the de- 
posit of rent within the limitation pre- 
scribed by S, 26, i.e. within 21 days from 
the date of commencement of the tenancy 
which gives -urisdiction to the Rent Con- 
trolling Authority to proceed under Sec- 
tion 25 and impose fine and not the ap- 
plication made under S 25 (2). The im- 
portance in 5. 25 is given to deposit and 
not to the application. Therefore, unless 
deposit is made according to S, 26 the 
Rent Control Authority gets no juris- 
diction to decide dispute regarding non- 
acceptance ofrent. In such acase, with- 
drawal of arrears ofrent deposited in the 
Court by the landlord would not amount 
to waiver of objection as regards limitation 
within which the rent is to be deposited 
as there is no estoppel against law and 
the amount deposited is for payment 
to the landlard. 

R. K. Dixi, for Appellants; N, K, Jain, 
for Respondents. 


GV/HV/C794/78/JDD/SNV 





AIR 1979 NOC 72 (MAD) 


= (1978) 91 Mad LW 403 
= ILR (1978) 3 Mad 187 


NAINAR SUNDARAM, J, 


R. Rangaswami Iyengar, Petitioner v, 
Postmen’s Co-operative Credit Society 
and another, Respondents, 


C. R. P. No. 3281 of 1974, DI 27-4-1978. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (3) (a) (iii) 
—Premises whether residential or nons 
residential — Test to determine. 


The true test is that of dominant pur-« 
pose and principal user. If the building 
has been predominantly used for non- 
residential purposes, then it can be said 
that it will assume the character of a 
non-residential building. Where the 
landlord was using only a room of the 
petition premises for running a type- 
writing institute and was residing in the 
other portions of the building and some 
other portior. was also let out, the mere 
user of a room in the residential build- 
ing for non-residential purposes will not 
make the building as a whole non-resi- 
dential building so as to bar the landlord 


1979 


from availing of the provisions of Sec- 
tion 10 (3) (a) (iii). ATR 1952 Mad 413 (FB) 
and AIR 1949 Mad 785, Rel. on. 


S. Navaneethakrishnan, for Petitione:, 
HV/IV/D253/78/AS/WNG 





AIR 1979 NOC 73 (MAD) 
= (1978) 91 Mad LW 477 
NAINAR SUNDARAM, J. 
Kandaswamy Gounder and another, 
Petitioners v. Sinna Gounder and others, 
Respondents. 
C. R. P. 1649 of 1974, D/- 12-4-1978. 
T. N. Cultivating Tenants Protection 
‘Act (25 of 1955), S. 4 (5) — Application 
by tenant for restoration of possession —— 
Maintainability — Condition precedent 


When a cultivating tenant is evicted 
by the landlord on the ground other than 
under S. 3 (4), the former is entitled ta 
file application under S. 4 (5) for restora- 
tion of possession. However, the eviction 
of the tenant need not be forceful, he 
may just be dispossessed, by whatever 
means by the landlord, 


_N. Varadarajan, for V. C, Viraraghaven, 
for Petitioners; OG M. Nathan, for Res- 
pondents. 


IV/IV/D850/78/AMG/DVT 





AIR 1979 NOC 74 (ORISSA) 
R. N. MISRA AND B. K. RAY, JJ. 
Dibakar Pradhan, Petitioner v, S. X, 
Miskini, Opposite Party, 
Civil Revn, No, 275 of 1977, D/- 23-1- 
1978, 


Orissa Money-lenders Act (3 of 1933), 
S. 18-B (inserted by Act 54 of 1975) — 
Suit for recovery of loan — Order under 
S. 18-B (2) not produced, due to late 
publication of notification under Ser- 
tion 18-B (1) — Abatement of suit witi- 
out granting money-lender time to pro- 
duce order under S., 18-B (2) held mot 
justified. AIR 1977 Ori 43 and Second 
Appeal No. 42 of 1973, D/- 26-7-1976 
(Orissa), Referred. 


S, Misra-2, for Petitioner, 
LV/AW/¥F433/78/AS/VBB 
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AIR 1979 NOC 75 (ORISSA) 
R. N. MISRA AND B. K. RAY, JJ. 
Radhamohan and others, Petitioners v. 
Udayanath Kandi and others, Opposite 
Parties. 
Original Jur. Case No, 367 of 1978, D/- 


24-7-1978, 


Orissa Land Reforms Act (16 of 1960), 
Ss. 36-A and 15 — Proceedings under 
S. 36-A — Whether can be converted into 
proceedings under S. 15 by virtue of addi- 
tion of sub-section (3) to S. 36-A. 


Different forms have been provided 
under the Rules made under the Act for 
applications to be made under Ss. 15 and 
36-A of the Act. To maintain an applica- 
tion under S. 15, thera must be a pre- 
existing dispute and the application has 
to be made within a specified period of 
limitation from the date when the cause 
of action arose. For making an applica- 
tion under 5, 36-A, no pre-existing dis- 
pute is necessary and different periods of 
limitation have been prescribed. Merely 
because by the Amending Act of 1976, 
sub-section (3) has been added to S. 36-A 
which indicates that in a proceedings 
under S, '36-A, the Revenue Officer will 
have power to decide a dispute regarding 
existence of relationship of landlord and 
tenant or as to the identity of tenant, 
the proceeding under S. 36-A can not be 
converted to one under S. 15. 

R. C. Patnaik and P. K. Misra, for 
Petitioners; S. Misra-1, and S. K, Nayak, 
for Opposite Parties, 


IV/JV/D910/78/JDD/LGC 


AIR 1979 NOC 76 (DAT) 
= 1978 BLJR 568 
(RANCHI BENCH) 
HARI LAL AGARWAL AND 
SATYESHWAR ROY, JJ. 
M/s. Usha Alloys and Steel Ltd., Peti- 
tioner v. Bihar State Electricity Board, 
Respondent. 


Civil Writ Jur, Case No, 149 of 1976(R), 
DI 13-7-1978. 


(A) Constitution of India, Art. 226 — 
Writ petition against Bihar State Elec- 
tricity Board — Dispute concerned with 
State Government Resolution — State 
Government — Whether, a necessary 
party. 

In a writ petition against the Electri- 
city Board against the recovery of. the 
amount of electricity charges claimed 
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due to withdrawal of rebate granted on 
the basis of State Government resolution 
it was pleaded that the State Government 
should be added as a party. It was held 
that the petitioner as’ a consumer was 
not concerned with the internal arrange- 
ment between the Board and the State 
Government. As the petitioner relied on 
the Government resolution which was ac- 
cepted by the Board and the petitioner, 
the State Government was not a neces- 
sary party. 

Anno: AIR Comm. Constitution of 
India (2nd Edn.), Art, 226, N. 43B. 

(B) Constitution of India, Art. 166 — 
State Government' resolution — An exe- 
cutive action within the article — Cannot 
be modified by inter-departmental letters 
and circulars. 

Anno: AIR Comm. Constitution of 
India (2nd Edn.), Art. 166, N. 2. 

(C) Evidence Act (1 of 1872), S. 115 
— Estoppel — Bihar Electricity Board 
granting rebate in electric charge on the 


basis of Government resolution — Con- 
sumers acting on the resolution and con- 
séquential concession by Board — Gov- 


ernment resolution modified — Electri- 
city Board withdrawing rebate conces- 
sion — Board is not estopped from with- 
-drawing concession, AIR 1971 SC 1021, 
Dist. 

Anno: AIR Manual (3rd Edn), Evi- 
dence Act (1872), S. 115, N. 113. 

K. D. Chatterjee, Debi Prasad, A M. 
Sahay, A. Sahay, Mrs. Priti Sinha and 
Miss Indrani Choudhury, for Petitioners; 
Ram Nandan Sahai, Sinha and R. K, 
Choudhury, for Respondents, 


JV/TV/E448/78/MNT/DVT ` 


AIR 1979 NOC 77 (PUNJ. AND HAR.) 
= (1978) 2 Ren. CR 170 
GURNAM SINGH, J. 
Wasdev Singh, Jullundur, Petitioner v. 
Kundan Lal, Respondent. 
Civil Revn. No. 709 of 1976, D/- 25-5~ 
1978, 


East Punjab Urban Rent Restriction 
Act (3 of 1949), Ss. 13 (3) and (4) — Rent- 
ed land — Eviction of tenant by landlord 
for his own use — Non-user by landlord 
within next 12 months — Tenant entitl- 
ed to restoration of possession under Sec- 
tion 13 (4). 

The words ‘for his own use’ in Sec- 
tion 13 (3) (a) Gi) has to be read with 


A. LR. 


para’ (b) and when so read the words 
imply that the landlord requires the rent-~ 
ed land for his own business or trade. 
Hence, where the landlord after getting 
the rented land vacated under an order 
of eviction under S. 13 (3) (a) (ii) on the 
ground that he would construct house 
over it and start his practice as a lawyer, 
neither constructed any house nor start- 
ed his practice within 12 months as re~- 
quired by S. 13 (4) the tenant will be en- 
titled to get restoration of possession 
from the landlord under S. 13 (4). 


H. L. Sarin with M. L. Sarin, for Peti- 
tioner; Bhagirath Dass with S. K. Hiraji 
and B. K. Gupta, for Respondent. 


IV/KV/D708/78/KSB 


AIR 1979 NOC 78 (RAJ) 
= 1978 RAJ. L. W. 198 
M. L. SHRIMAL AND M. L. JAIN, J. 


Nand Lal and others, Appellants v, 
State of Rajasthan and others, Respon~ 
dents. 

Civil Special Appeal Nos. 47 and 49 of 
1977 D/- 4-2-1978, 


(A) Constitution of India, Art. 226 (3) 


— Bar of writ petition — Alternative 
remedy -— Available —- Petition not 
maintainable, 


Where the petitioner has alternative 
remedy available under the Rajasthan 
Tenancy Act, the recourse must be taken 
to that remedy for redress and not to a 
petition under Art. 226. It is not the 
object of Art. 226 to convert High Court 
into an appellate or revisional court, 
After 42nd Amendment the bar is impos- 
ed on entertainment of writ petition 
where other remedies are open for re- 
dress, AIR 1977 Punj 314 (FB), Refer-« 
red, 


Anno: AIR Comm, (2nd Edn.) Consti 
of India Art. 226 N. 74, - E 


(B) Rajasthan Tenancy Act (3 of 1955), 
Ss. 30-DD, 30-E (4) — Transfer of land 
by person holding excess land pending 
ceiling proceedings after December 31, 
1969 — Transferee not entitled to a right 
of being heard. 


G. L, Pareek, for Appellants, 
GV/IV/C908/78/PNK/SNV. 
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AIR 1979 NOC 79 (ALL.) 
DEOKI NANDAN, J. 


_Raghubar Dayal Singhal, Appellant v. 
Ashok Kumar and others, Respondents, 


Second Appeal No. 1980 of 1969, D/- 
3-3-1979. 


T. P, Act (4 of 1882), S. 105 — Perna- 
nent lease — Evidence of — Compromise 
decree in eviction suit against tenant — 
Held, on facts, did not create permanant 
lease. 


A suit by the Karta of a joint Hirdu 
family against a tenant for eviction tər- 
minated with a compromise decree. It 
was not registered. The terms therzof 
were that the landlord would be paid zhe 
whole rent due, that the tenant would 
have right to sub-let, that in case che 
tenant paid the rent regularly, the land- 
lord would have no right to eject him on 
the ground of sub-letting of his own resi- 
dence, that the tenant could continue, on 
payment of rent from month to morth, 
along with sub-tenant, as tenant and Cat 
if he paid the rent regularly every 
month he would not be liable to eject- 
ment. It further provided that the land- 
lord would have no right to increase zhe 
rent in future and that the compromise 
would be binding on his heirs and legal 
representatives. 


Held that, the terms of this compro- 
mise did not amount to grant of perma- 
nent lease. It only created a tenamcy 
from month: to month restricting "be 
right of the landlord to evict on he 
grounds of sub-letting or the landlord’s 
needs of residence. The tenancy was 
terminable by notice under S. 106 of be 
T. P. Act. The fact that the compromise 
was not registered‘ also indicated that no 
permanent lease was intended to be cre- 
ated. Therefore, the decree passed on 
such compromise was not invalid as it 
did not amount to alienation of the zo- 
parcenary property without legal necs- 
sity. 


Anno: AIR Comm. T. P. Act (4th Edi- 
tion}, S. 105, N. 48 and N: 52. 


NM D Ojha, for Appellant: A. N. Verma, 
for Respondent. 


CW/DW/B724/79/BBB/WNG 
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AIR 1979 NOC 80 (ALL) 
= 1979 (U. P.) RCC 187 
B. N. SAPRU, J. - 

Lalloo Singh, Appellant v. 
Narain and another, Respondents. 

Second Appeal No. 2585 of 1972, D/- 
14-2-1979. 

(A) T. P. Act (4 of 1882), S. 106 — 
Lease for running a flour mill in an ac- 
commodation is a lease for a manufactur- 
ing purpose within S. 106. AIR 1973 Raj 
337 and AIR 1966 All 541, Rel. on. 

Anno: AIR Comm. T. P. Act (2nd Edi- 
tion), S. 106, N. 13. 


(B) T. P. Act-(4 of 1882), S. 106 — 


Badri 


Lease — Rent note for one year — 
Period of notice for determination of 
tenancy not mentioned — Normal con- 


struction of S. 106 would require six 
months notice for determining tenancy. 

Anno: AIR Comm. T. P. Act (2nd Edi- 
tion), S. 106, N. 16. 


(C) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion 3 (1) (a) — Arrears of rent — 
Tenant not tendering entire arrears of 
rent —— Landlord can refuse to accept 
the tendered amount. AIR 1960 All 544, 
AIR 1963 SC 250 and (1977) 3 All LR 
364 : AIR 1977 NOC 312, Rel. on. . 

(D) T. P. Act (4 of 1882), S. 116 — 
U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), Ss. 3 (1) (a) to (el 
and 2 (c) and (g) — Tenant under rent 
note for a period of one year — Tenant 
continuing. in possession — Whether 
tenant holding over — Statutory tenant 
-— Eviction. 

Before a tenant can be held to be hold- 
ing over, within the meaning of Sec. 116 
of the T. P. Act, it must be found that 
the tenant desired to continue as a tenant 
and the landlord ‘agreed to continue. 
The payment of rent can in certain cir- 
cumstance under the normal law, be evi- 
dence that a fresh tenancy has come into 
being after the expiry of the period of 
original lease. On the facts of the in- 
stant case Lie tenant was ‘not holding 
over. Even though the tenant may not 


have been holding over after the expiry 


of the original lease, he continued as a 
statutory tenant, and could not be eject- 
ed except either with the permission of 
the District Magistrate; or on one of the 
grounds mentioned in Sec. 3 (1), Cis. (a) 
to (g) of the Act. 

From the definition of the words “land- 
lord” and “tenant” it is clear that even 
a statutory tenant is a tenant within the 
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meaning of the Act as he is a person by 
whom rent is payable to the landlord. 


A perusal of S. 3 cf the Act indicates 
that no tenant, whether he is a contrac- 
tual tenant or a statutory tenant can be 
evicted from an accommodation through 
a civil court without the permission of 
the District Magistrate except on one of 
the grounds mentioned in Cls. (a) to (g) 
of sub-section (1) of 5. 3. 


A contractual tenant whose lease ex- 
pires by efflux of time ceases to be con- 
tractual tenant on the expiry of the 
terms of the lease. However, such a 
person cannot be evicted from the ac- 
commodation, as he becomes a statutory 
tenant on the expiry of the lease; unless 
of course it is found that a fresh con- 
tract of tenancy has been entered into 
between the tenant and the landlord. 


In the instant case the tenant was in 
arrears of rent for more than fifteen 
months when the notice of demand was 
served upon him by the landlord, and 
he failed to pay the arrears within a 
period of one month from the date of 
the service of the notice of demand. 
Therefore it must be held that the tenant 
became liable to eviction on a suit filed 
by the plaintiff landlord without the per- 
mission of the District Magistrate, as the 
case fell within the scope of S. 3 (1) (a) 
of the Act. 

Anno: AIR Comm. T. P. Act (2nd. Edi- 
tion), S. 116, Notes 1, 6. 


B. Dixit and R. S. Chauhan, for Ap- 


pellant; S. N. Agarwal, for Respondents. ` 


CW/CW/B58/79/MVJ 


AIS 1979 NGC 81 (ALL.) 
DEOKI NANDAN, J. 


` Reoti, Appellant v. Ajai Pal Singh and 
others, Respondents. 

' Second Appeal No. 1148 of 1977, D/- 
31-1-1979. 


:: (A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion 7-C — Deposit of rent under — 


Rent demanded by plaintiffs (landlords) 
by notice dated 23-7-1969 — Service of 
notice on. defendant (tenant) on 30-7-69 
— Demanded rent tendered on 28-8-69 
by defendant to plaintiff’s counsel through 
whom notice had been served — Plain- 
tiffs counsel refusing to accept the same 
— -Deposit of rent under S. 7-C was 
valid. 


A. ER 

(B) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion 3 (i) (e) — Sub-letting — Landlord 
having fullest knowledge of sub-letting 
— In spite such knowledge for 15-16 
years, landlord not taking any action to 
eject tenant — Held, sub-letting was not 
unlawiul and without landlord’s consent. 
AIR 1966 All 214, Foll. 


V. K. Gupta, for Appellant; Radha 
Krish and Prakash Krish, for Respon- 
dents. 


BW/BW/A663/79/SSG 


See cet Pad 


AIR 1979 NOC 82 (ALL.) . 
V. K. MEHROTRA, J. 
Madhusudan Dayal, Applicant v. 
Anand Swarup, Respondent. 


Civil Revn. No. 1166 of 1975, D/- 15-1- 
1979. 


UD Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 7 — Payment of water tax and 
house tax — Liability for payment of pro- 
portionate amount of these taxes is fasten- 
ed upon tenant by S. 7 “in addition to 
and as part of the rent”. 


Gp. Srivastava, . for Applicant; 
A. K. Yog, for Respondent. . 
BW/BW/A847/79/SSG 22, th 


AIR 1979 NOC 83 (ALL) 
= (1979) 5 All LR 139 
P. N. GOEL, J. . 
Abrar Husain, Appellant v. 
Rahim, Respondent. 


Second Appeal No. 2958 of 1968, D/- 
3-1-1979. 


T. P. Act (4 of 1882), Ss. 106 and 111 (g) 
— Monthly tenant — Tenant falling im 
arrears of rent for more than four months 
— Suit for ejectment after notice to quit 
under S. 106 — Absence of notice under 
S. 111 (g) — Effect — Suit nevertheless 
maintainable. (Civil P. C. (1908), Ss. 100, 
100A and 101 — Legal error in judgment 
of appellate Court — Interference in se- 
cond appeal). 


Abdul 


Where a monthly tenant breaks an ex- 
press condition in the lease by making 
a pucca construction on the premises and 
also falls in arrears of rent for more than 
four months, the plaintiff Landlord can 
sue the tenant for possession by termi- 
nating the tenancy by a simple notice to 
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quit under S. 106, T, P Act for non-pay- 
ment of rent and it is not necessary to 
serve a notice of determination of 
tenancy under S. 111 (g) for breact of 
the condition not tò make pucca zon- 
struction. The first appellate Court 
makes a legal error in reversing the 
decree for ejectment for want of netice 


under S. 111 (g), entitling the High Court - 


‘in. second appeal to restore the trial 
Court's ‘decree. 


L. P. Naithani, for Apana 
AW/AW/A222/79/KSB 


AIR 1979.NOC 84 (ALL.) 
M. P. MEHROTRA, J. 
Raghubir Singh and others -Petiticners 
v. The Prescribed Authority (S. D. O.), 
Orai, and others, Responden:s, 


Civil Misc. Writ No.. 3141 of 1977, D/- 
1-1-1979.- 


(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1941), S. 13 — 
One appeal filed by objector and his two 
sons who were impleaded subsequent_y in 
proceeding under S. 10 — Appecl is 
maintainable — No separate court fee is 
required in respect of each appellant. 


(B) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 19 — 
Proceeding under -— Anczstral land 
claimed to be Sir and khudkast — Peti- 
tioner’s two sons claiming tc have vest- 
ed share on account of the fsct that they 
were in existence on date o? vestins — 
Held, the authorities were not justified 
in treating the land to be exclusive hold- 
ing of petitioner, merely kecause plot 
stood recorded in his name. 


(C) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 4-4 — 
Plots treated as irrigated — Reqaire- 
ments of S. 4A must be fulfilled befere a 
plot can be treated as irrigated. 1978 All 
LJ 25, Foll. 


(D) 0. P: Imposition of Ceiling on 
Land Holdings Act (1 of 1961). S. 4, Expln. 
— Plots treated as single crop land 
under S. 4 — Such a finding mug be 
made with reference to requiremenis of 
Expln. to S. 4 as to availability of as- 
sured irrigation from any State or pri- 
vate irrigation work. 
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M. C. Misra, for Petitioners; V. K. 
Chaudhary and Standing Counsel, for 
Respondents. 


BW/BW/A851/79/SSG 


AIR 1979 NOC 85 (CAL) 


SANKAR PRASAD MITRA, C. J. AND 
SALIL KUMAR DATTA, J. 


Biswanath Mullick, Appellant v. Netai 
Chandra Mullick and others, Respon- 
dents. 


A. F. O. D. No. 235 of 1977, D/- 7-3- 
1979. 


Succession Act (39 of 1925), Ss. 61, 63 
— Proof of execution of will — Burden 
of proof, 

What is meant by satisfaction of judi- 
cial conscience of the Court is nothing 
more than the full- satisfaction of the 
Court that the will was validly executed 
by the testator who is no longer alive. 
While no hard and fast or inflexible rules 
can be laid down for appreciation of 
evidence, the essential thing is that the 
propounder of the will has to prove the 
due and valid execution of the will and 
if there are any suspicious circumstances 
surrounding the execution of the will 
the propounder must remove the said sus- 
Picions from the mind of the court by 
cogent and satisfactory evidence, which 
again depends upon the facts and cir- 
cumstances of each case and on the 
nature and quality of the evidence ad- 
duced by the parties. The judicial ap- 
proach, where a will is charged with sus- 
picion, enjoins a reasonable scepticism 
shorn both of obduracy in disbelief and 
credulity in belief. The proof of a will 
is not a matter of mere dispute between 
the contending parties as in ordinary - 
actions, It is, on the other hand, a mat- 
ter for satisfaction of the judicial con- 
Science of the court by removal by the 
propounder of all suspicious circum- 
stances, if any, in relation to the prepa- 
ration, execution and attestation of the 
will as will lead to the inevitable con- 
clusion that the impugned will was duly 
executed by the testator and attested by 
the witnesses. It is to be emphasised 
that in a case in which a person who has 
the largest benefits underthe willis tak- 
ing a prominent part in its execution 
along with his close relations, the Court 
must be satisfied, irrespective of the con- 
tentions of the caveators, that the will 
was executed according to law: 

Held that the dispositions, under the 
wil] on the face were unnatural, unfair 
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and unreasonable. Apart from the 
legacy, the genesis of the will, its prepa- 
ration execution and attestation cast 
doubts in the minds of the court about 
the will being a testament made on her 
own volition by the testatrix. There 
were suspicious circumstances attending 
the execution of the will. It was diff- 
cult to resist the conclusion that it was 
not possible for the testatrix, surround- 
ed as she was all through by interested 
persons with the invariable presence of 
one of her sons always near her, to act 
voluntarily and as free agent even if it 
was assumed that she understood the con- 
tents of the will and its effect on per- 
sons who had also a claim on her bounty. 
If however the propounders could prove 
by satisfactory evidence that the will 
was signed by the testatrix, andthat the 
testatrix at the relevant time was in 
sound and disposing state of mind, that 
she understood the nature and effect of 
her dispositions and put the mark of her 
own free will and the will was thereafter 
attested, the improbable, unnatural and 
inequitable bequests by themselves 
would not invalidate the will, though the 
court would be vigilant in examining the 
evidence adduced by the propounders in 
such circumstances, It was clear that 
though the will was executed by the test- 
atrix by putting her mark thereon and 
she had the requisite testamentary capa- 
tity, even so the will did not contain or 
2xpress her wishes and dispositions, so 
that she did not understand or realise 
aature and effect of her dispositions con- 
-ained in the will when she put her 
mark in execution thereof. The inevit- 
able conclusion was that the will was ob- 
zained by fraud and was thus void un- 
der S. 61. The testatrix was kept in the 
Delief that the impugned will contained 
1er dispositions while, it was otherwise. 
Though there was a long period of time 
Defore her death when the testratrix 
sould revoke the will there was no oc- 
easion for disclosing the dispositions by 
“he testatrix to others as being made 
under undue influence when she labour- 
ed under the satisfaction that the will 
contained her dispositions. AIR 1959 SC 
43 and AIR 1977 SC 74, Rel. on. 

H. M. Dhar and N. K. Mitra, for Ap- 
pellant; D. K. Dey and N. G. Chatterjee 
ifor No. 1), P. K. Mullick and Pramathes 
Bose (for No. 2) and Mrs. K. Dhar (for 
Ho. 4), for Respondents. 


DW/DW/B848/79/DHZ , 7 ESS 
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AIR 1979 NOC 86 (CAL.) 
M. M. DUTT AND R. K. SHARMA, JJ. 


Ambika Pada Chowdhury, Appellant 
v. Sm. Radha Rani Basu, Respondent. 

F., A. T. No. 2640 of 1978, D/- 16-2- 
1979. : 

(A) T. P. Act (4 of 1882), S. 53A — 
Plea of part performance — Not pleaded 
in wriiten statement — Can be raised 
for the first time in appeal if all ingre- 
dient facts are stated. AIR 1973 Cal 1 
(FB), Foll, 

Anno: AIR Comm. T. P. Act (4th Edi- 
tion), S. 534A, N. 20. 

(B) West Bengal Premises Tenancy Act 
(12 of 1956), S. 3 (2) Proviso — Applica- 
bility — Only valid leases are contem- 
plated by the proviso. 


The lease referred to in the proviso to 
S. 3 (2) must be a valid lease. An unre- 
gistered lease which is invalid and - can- 
not be relied on by the landlord is not a 
lease within the meaning of the proviso 
to S. 8 (2). 

Ranjit Kumar Banerjee and Madan 
Mohan Goswami, for Appellant; Hirendra 
Chandra Ghosh and Sushanta Kumar 
Kundu, for Respondent. 


CW/CW/B228/79/JR/WNG 


AIR 1979 NOC 87 (CAL.) 
B. N. MAITRA, J. 


Commissioners of Rishra Municipality, 
Appellant v. Anil Kumar Mustafi, Res- 
pondent. 

A. F. A. D. No. 1475 of 1971, D/- 13-2- 
1979. 


(A) Bengal Municipal Act (15 of 1932), 
Ss. 330, 331 — Suit for demolition of 
unauthorised construction —- Jurisdiction 
of the Civil Court — (Civil P. C. (1908), 
S. 9). 


The Civil Courts have the jurisdiction 
to try the suit filed by the Commissioner 
of Municipality for mandatory injunction 
io demolish unauthorised construction as 
from the scheme of the Act it is clear 
that there is no express or implied bar 
in this regard. The Act does not lay 
down that all actions in respect of such 
demolition shall be determined by the 
Magistrate alone and not by the Civil 
Court. No finality has been given to the 
orders passed according to the provi- 
sions of Ss. 330 and 331 of the Act, as is 
given to the orders passed in accordance 
with the provisions of S. 150. The use 
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of the word “may” in both Ss. 330 and 
331 shows that it is not obligatory tor 
the Commissioner to goto the Magistrate 
alone.to ask for demolition and as such 
it is not the only remedy provided tor 
in the Act. AIR 1940 PC 105 and AIR 
1964 SC 436 and AIR 1969 SC 78, Ref. 


Anno: AIR Comm. C. P. C. (9th Edi- 
tion), S. 9, Notes 50, 55. b 


(B) Bengal Municipal Act (15 of 1922), 
Ss. 330, 331 — Suit for demolition of 
unauthorised construction — Whetker 
S. 4 of the Specific Relief Act bars the 
institution of suit — (Specific Relief Art, 
S. 4). 


Section 4 of the Specific Relief Act 
Says that specific relief can be granted 
only for the purpose of enforcing indiri- 
dual civil right and not for the mere 
purpose of enforcing a penal lew. Under 
the Bengal Act, demolition is not a peral 
provision. Therefore S. 4 of the Speciic 
Relief Act is not a bar to the institution 
of suit for demolition of unauthoris2d 
construction. 

Sailendra Bhushan Bakshi, for Appel- 
lant. 


CW/DW/B382/79/BBB/DHZ 


AIR 1979 NOC 88 (CAL.) 
MRS. MONJULA BOSE, J. 


L. P. Wagarwalla and another, Plain- 
tifs v. M. K. and Co. and another, D2- 
fendants. 


Suit No. 34 of 1978, D/- 15-1-1979. 

West Bengal Premises Tenancy Act (i2 
of 1956), S. 20 read with Sch Cl. 1 (1) 
--Suit not only for possession simplic- 
ter but also for arrears of rent ard 
mesne profits — Valuation of, for juris- 
diction — (Civil P, C. (1908), O. 2, R. 4. 

In a suit for recovery of possassion as 
also a claim for arrears of rent ard 
mesne profits, the value of the suit mey 
be in accordance with the valuation ef 
suit premises if the plaintiff had so chc- 
sen it. But this does not prevent 
him from valuing the same on the bass 
of aggregaté claim in the suit. AIR 19%6 
SC 479, Disting. 

P. Chatterjee, for Plaintiffs; D. K. Dez, 
for Defendants. 


CW/DW/B537/79/JIS/SNV 
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AIR 1979 NOC 89 (CAL.) 
= (1979) 1 Cal HN 129 
SABYASACHI MUKHARJI, J. 
Saktipada Dey, Petitioner v. Union of 
India, Respondent. 


Matter No. 40 of 1978, D/- 13-12-1978. 

(A) Arbitration Act (10 of 1940), S. 30 
— Grounds for setting aside award — 
Perversity of award — Good ground for 
setting aside award. 

The jurisdiction of the court to set 
aside an award on ground of perversity 
is a very limited one, and must be exer- 
cised with caution. But in an = appro- 
priate case, when perversity is apparent 
on the face of the record, such an award 
is liable to be set’ aside by the Court in 
an appropriate action. In the instant case 
the award was found not to be perverse 
(1949) 53 Cal WN 828, Dist. 

Anno: AIR Manual (8rd Edn.),- Arbi- 
tration Act. S. 30, N. 7. 

(B) Civil P. C. (5 of 1908), O. 8, Rr. 6 
and 6A — Distinction between counter 
claim and set off. | 

Counter claim in law normally is a 
claim which a party defendant or oppon- 
ent claims in excess of the claim of the 
suitor. Set-off is a right to adjust the 
claims of the suitor or the claimant 
against certain rights or dues of the 
claimant. AIR 1942 Cal 559, Foll. 

Anno: AIR Comm. Civil P. C. (9th 
Edn.), O. 8 R. 6A N. 2. 

Bhaskar Gupta, for Petitioner; 
Sen, for Respondent. 
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AIR 1979 NOC 90 (DELHI) 
H. L. ANAND, J. 
Smt, Shanno Devi, Petitioner v. The 
Lt. Governor Delhi and others, Respon- 
dents. 


Civil Writ Dein No. 843 of 1973, Di 
17-1-1979. 


(A) Punjab Land Revenue Act (17 of 
1887), S. 91 — Persons entitled to apply 
under — Application to set aside sale 
can be made by third person interested 
in it — Delay in applying — Held on 
facts for sufficient cause and condoned. 

The Rehabilitation Finance Administra- 
tion of the Céntral Government advanc- 
ed a loan to A and B. On default of its 
repayment, the said Administration start- 
ed recovery proceedings during which a 
plot of land allotted by the Rehabilita~ 
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tion Department to A was attached. A’s 
mother approached the Ministry of Fin- 
ance and persuaded the Government tc 
-compound the matter and to waive z 
substantial part of the dues. She alsc 
paid half of the settled dues. Negotia- 
tions with the Government for further 
relief continued. However, an auction 
Sale of the plot was held and confirmed. 
A’s mother applied after the prescribed 
period under S. 91 (1) for setting aside 
the sale. The question in issue in the 
present case was whether she had locus 
standi to apply and whether the delay 
in applying could se condoned as for 
sufficient cause. 


Held that in addition to the obvious 
sentiment for a son in difficulty, she was 
deeply interested in the property, its 
preservation, as inceed in protecting the 
interests of the son because she was her+ 
self responsible for its allotment to him. 
could look to the property, as indeed 
the son, for her own maintenance in olc 
age by virtue of a legal right to suck 
maintenance and, ebove all, had made 
valiant efforts to have the liability com- 
pounded and stall the sale paying in the 
process 50% of the total principal 
amount. In short, she was a person whe 
was vitally interest2d in the auction be- 
ing avoided and would, therefore, be 
naturally interested in challenging suck 
an auction and could be said to be =€ 
person aggrieved by the auction and by 
the confirmation of the auction sale. She 
had, therefore, locus: standi to- apply un- 
der S. 91. 


A notice of the intended sale was ad- 
mittedly sent to the mother, even thougk 
her locus standi to move for setting 
aside the sale had been challenged. The 
notice was received undelivered with the 
remarks of the postal authorities that 
“the petitioner has been out of statior. 
for about 15 days and her present where- 
abouts were not known.” If a persor 
left his last known address and went 
out of station for 15 days, it is difficult 
to justify the conclusion that such a per- 
son. could not be served with a notice in 
the ordinary manner. There was no per- 
sonal service on A and the allegation 
that his whereabouts were not known 
were wholly unfounded in view of the 
fact that the Collector, as well as the 
Rehabilitation Administration, had 
throughout been dealing with the mother 
There was no possible source for the 
mother to come to know of Der actual 
sale,- There was, therefore, sufficient 


ro rotes 


ALR 


cause for the delay in invoking Sec. 91 


and the delay ought, therefore, to. be 
condoned, 

(B) Punjab Land Revenue Act {17 of 
1887), S.-95 — Notice of proclamation 


— Persons entitled to — Third person 
who had been moving to avoid the sale 
and also paid part of the dues held en- 
titled to notice. 

(C) Punjab Land Revenue Act (17 of 
1887), S. 91 — Notice of proclamation — 
Service of — Personal service is essential 
even where there is publication in’ news- 
papers. 

Publicaticn in newspapers is an inde- 
pendent requirement of sub-sec. (3) of 
S. 81 and not a substitute of a notice re- 


quired to ke served on the default un- 


der sub-sec. (1) of that section. This 
publication was not any substituted man- 
ner of service on a person, who could 
not be served in the ordinary manner. 
P. C. Khanna, for Petitioner; P. D. 
Bhargava (Zor Nos. 1 and 2); R. N. Ko- 
vind (for Nos. 3 and 4) and B. N. Kirpal 
and Madan Lokur (for No. 5), for Res- 
pondents. 
CW/CW/B182/79/JR/WNG 





AIR 1979 NOC 91 (DELHI) 


PRAKASH NARAIN AND 
MES. LEILA SETH, JJ. 


Dhirendre Brahmachari, Petitioner v. 
Union of India and others, Respondents. 


Civil Writ Petn. No. 635 of 1978, D/- 
15-1-1979. 

(A) Conscitution of India, Art. 226 — 
Petition under — Withdrawal of, when 
to be allowed. l 

Once rule has been issued under Arti- 
cle 226 it has either to be made absolute 
or discharg2d. The proceedings in writ 
jurisdiction may be civil proceedings but 
they are proceedings in the realm of 
public law. Even in certiorari, specially 
when there is no compromise, once rule 
nisi has been issued it has to be made 
absolute if there is no valid return by 
the end of the day. Where there is ‘a 
return all that the Court is called upon 
to decide is whether it is a valid return. 
If it is valid, the rule must be discharg- 
ed. If it is not valid, the rule has to- be 
made absolute. In an appropriate case 
leave may be granted but where the 
the court feels that the judicial process 
has been ebused or the application for 
leave to withdraw is not bona fide, leave 
has to be refused and judgment pro- 
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nounced, The petitioner’s belated r2- 
quest for leave to withdraw the petition 
cannot be called bona fide. The Court, 
therefore, declines to grant leave io 
withdraw the petition and proceeds to 
judgment. ILR (1977) 2 Delhi 23, Rel. 
on. 

' (B) Constitution of India, Art. 20 6) 
— Proceedings under Commissions of In: 
quiry Act, 1952 — Nature of — There is 
no accused — Proceedings do not attract 
Art. 20 (3). i : 


The petitioner invoked the provision of 
the Constitution by declining to take oath 
and give testimony when called upon to 
do ao before a Commission appointed un- 
der the Commissions of Inquiry Act, 
1952. The Commission being of the view 
that the said action of the petitioner can- 
stituted an offence under Ss. 178 and 179 
of the Penal Code directed the lodging 
of a complaint against the  petition=r. 
The petitioner claimed that the lodging 
of the complaint was illegal and with- 
out jurisdiction inasmuch as. the alleged 
refusal of the petitioner was in further- 
ance of the right guaranteed under Arti- 
cle 20 (3) of the Constitution and so 
could not constitute an offence. 


Held it is well settled that in proceed- 
ings of Commissions under the Commis- 
sions of Inquiry Act there is no accuser, 
and no specific- charges for trial- before 
the Commission. The Commission ın- 
der the Act is merely a fact finding bcdy 
meant to instruct the mind of the =p- 
propriate Government. The report end 
proceedings of the Commission are not 
documents of a judicial nature. A Com- 
mission should not deal with a matter if 
a. civil or criminal Court is already seiz- 
ed of it. But this rule would rot be at- 
tracted where there is only a possibility 
of prosecution.. Merely because there 
was a possibility of the petitioner beng 
prosecuted for an alleged offence in con- 
nection with unlawful import of an cir- 
craft or alleged avoidance of paymen: of 
customs duty, it could not be said tnat 
in the larger context of subversion of 
established procedure the Commission 
Was not empowered to go into the mat- 
ter referred to- it by the notification ap- 
pointing it. 


~ Two conditions must be ‘satisfied be- 
fore invoking aid of Cl. (3) of Art. 2C of 
the Constitution. First, the proceedings 
must be in the nature of criminal pro- 
ceedings before a Court of law or a 
judicial tribunal. Second, the person in- 
voking Art, 20. (3) must be an accused, 
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The observatioris in the proceedings of 
the Commission either by the Commis- 
sion or by a counsel cannot be regarded 
as formal accusation or an accusation so 
as to attract Art. 20 (3). Evidence may 
have been placed before the Commis- 
sion of what may constitute offence but 
the scope of the inquiry was not akin to 
criminal trial or even police investigation 
under S. 161 of the Cr. P. C. The issu- 
ance of notice or summons or the phra- 
seology thereof would not make the pe- 
titioner an “accused” or the proceedings 
in regard to him a “prosecution”. Clzar- 
ly, therefore, the petitioner could, not 
invoke Art. 20 (3). In view of the >ro- 
visions of Ss. 4 and 5 of the Commissions 
of Inquiry Act, on the petitioner declin- 
ing to give testimony on oath.the Com- 
mission acted legally and within juris- 
diction in lodging the complaint. ©The 
complaint having been lodged it was the 
duty of the Magistrate to inquire into it. 
No doubt a person, to whom a notice is 
issued under S. 8B has the option notto 
produce evidence in what may be called 
his defence but that is something quite 
distinct from declining to take oath when 
called upon by an authority entitled to 
do so and when the person required to 
give evidence is present before that au- 
thority. In order to complete the irves- 
tigation the Commission could summon 
the petitioner and inasmuch as the peti- 
tioner was present before the Commis- 
Sion he could be called upon to give 
testimony on oath. On his declining to 
do so the Commission chose to lodge: a 
complaint under Ss. 178 and 179, LP.C. 
There was no violation of Art. 14 of the 
Constitution. Case law discussed. 


Anno: AIR Comm. Const. 
(2nd Edn.), Art. 20 N. 5, 


(C) Constitution of India, Arts. 14, 19, 
20 (3), 21 — Commissions of Inquiry Act ` 
(1952), S. 8B and Commissions of Inquiry 
(Central) Rules (1972), R. 5 (2) (a) — 
Validity — Not ultra vires — (Commis- 


of [ndia 


_Sions of Inquiry Act (1952), S. 8B) 


— (Commissions of. Inquiry (Central) 
Rules (1972), R. 5. (2) (a)). 


Section 8B of the Act is a provision 
giving statutory recognition to the rule of 
natural justice. It cannot be said to be 
ultra vires of Arts. 14, 19, 20 (3) and 21 
of the Constitution by ans. stretch of 
imagination. Indeed, this section embo- 
dies the principle of justness and fàir~ 
ness and that would be in accordance 
With the established principles of the 
rule of law. An option given to a party 
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and a duty imposed on a Commission 
can, in no way, be unconstitutional. 
Rule 5 (2) (a) of the Rules enables the 
Commission to call upon any person who 
in its opinion should be given an oppor- 
tunity of being heard in the inquiry to 
furnish to the Commission a statement 
relating to such matters as may be spe- 
cified in the notice. So long as the no- 
tice is with regard to matters which are 
within the competence of the Commis- 
sion to inquire into, it cannot be invalid. 
The principles of the rule of law embo- 
died in Arts. 14, 19, 20 (3) and 21 of the 
Constitution do not envisage that an in- 


quiry under a valid law be stultified. In- ` 


deed, the power as given by R. 5 (2) (a) 
is in furtherance of the principles of 
rule of law and anyone receiving a no- 
tice, in order to uphold the rule of law, 
should comply with it. The notice has 
to be construed fairly and in accordance 
with the maxim ut res magis valeat, 
quam pereat (that an act may avail ra- 
ther than perish.) Rule 5 (2) (a) cannot 
be said to be in conflict with S. 8B of 
the Act. l 

Anno: AIR Comm. Const. of India 
(2nd Edn.), Arts. 14, N. 42, Art. 19, N. 2, 
Art. 20 N. 5 Art. 21 N. 2 

A K. Sen Sr. Advocate with Bisham-« 
ber Lal, for Petitioner; Soli J. Sorabjee 
Addl. Solicitor General with K. N. Kata- 
ria (for No. 1) and Karl Khandvalwala 
with S. C. Malik (for No. 2), for Res- 
pondents. 


CW/CW/B174/79/DHZ 


AIR 1979 NOC 92 (ORISSA) 
S. ACHARYA, J. 

M/s. Bishnu Ballab Panda, Petitioner 
v. Food Gorporation of India, Opposite 
Party. 

Civil Revyn. No. 173 of 1978, D/- 23-1- 
1979. 


Civil P. C. (5 of 1908), O. 7 R. 14, O. 11 
Rr. 15, 16, 21 — Order directing plaintiff 
to produce documents relied on in plaint 
— Non-compliance of — Duty of Court. 

The provisions of O. 7, R. 14 and 0.11 
Rr. 15, 16 and other rules connected 
therewith are not empty formalities. 
They are based on wholesome reasons 
and principles and trial courts should 
not treat non-compliance of the said pro- 
visions in a light-hearted manner, more 
so when compliance of the same is in- 
sisted by the defendant. In a matter of 


A. TR. 


this nature, after passing an order for 
the production of documents and after 
receiving the petition under Rule 21 of 
Order 11, the Court should insist on the 
production all the documents referred to 
and relied on by the plaintiff in the 
plaint, or should pass an order under 
R. 21 of O. 11. Hence, an order directing 
the defendant to file written statement 
when only “some documents” were filed 
by the plaintiff was not justified. In 
such- a case, the Court should have eer, 
cised its power under O. 11, R. 21. 


Anno: AIR Comm. C. P.-C. (9th Edn.), 
O. 7, R. 14, N. 3: O. 11, R. 21, N. 1B. 


R. C. Patnaik and D K. Misra, for Pe- 
titioner; G. Bohidar, S. K. Mund, G. N. 
Mohapatra and U, C. Mohanty, for Op- 
posite Party. 


CW/CW/B151/79/AS/SNV 


AIR 1979 NOC 93 (ORISSA) 
P. K. MOHANTI, J. 


Chintamani Mahasuar and others, Pe- 
titioners v. Kasinath Mahasuara and 
others, Opposite Parties, 


Civil Revn. No. 487 of 1978, D/- 5-1- 
1979. 

Civil P. C. (5 of 1908), O. 1, R. 8(3) — 
Addition of parties — Applicant must 
satisfy the court that his interests will 
be seriously affected if he is not added as 
a party. 


Under Order 1, Rule 8, sub-rule (3) 
any person on whose behalf or for whose 
benefit a suit is instituted or defended is 
entitled to apply to the Court to be 
made a party to such suit and the Court 
has a discretion, if it thinks fit, to add 
him as a party. But if all other per- 
sons similarly interested would be entitl- 
ed as of right to be addéd as parties, the 
very object of the rule would be defeat- 
ed. A person applying under Order 1, 
Rule 8, sub-rule (3) for being added as a 
party must satisfy the Court that his 
interests wili be seriously affected if he 
is not added as a party. He must show 
that the person representing him in the 
suit has acted in some way which is 
prejudicial to his interest. 

Anno: AIR Comm. C. P. C. (9th Edi- 
tion), O. 1, R. 8 N. 18. 


B. K. Mohanty, for Petitioners: S. 
Mantry, S. Misra (No. 2), B. Das and K. K, 
Rath, for Opposite Party. 
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AIR 1979 NOC 94 (ORISSA) 
S. ACHARYA, J. 


Jayanta Kumar Das and others, Peti- 
tioners v. Pandab Charan Mohanty and 
l “others, Opposite Parties. 


- Civil Been No. 51 of 1978, 
~ 1979, 

Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of pleadings — Changing 
the nature and character of suit and the 
stand taken by the plaintiff in the ori- 
ginal suit and forcing the defendant to 
file written statement without sufficient 
material in the plaint —- Liable to be 
rejected. bs 

For the purpose of adjudicating the 
questions relating to the prayer for issu- 
ing a permanent injunction  restrairing 
the defendants from charging the neme 
of the club and for rendition of accounts 
of the club, the questions as io whether 
a certain person is the Marfatdar of the 
deity and whether that deity is the 
owner of the land on which the club 
house is situated would not arise for œn- 
sideration or decision either direct- 


DI %1- 


ly or indirectly. The effort of the 
plaintiffs in asking for an amend- 
ment of the plaint to the above 


effect is evidently to change the nature 
and cause of action of the suit in its ən- 
tirety by the introduction of entirely 
new facts, cause of action and claims, 
requiring adjudication of different facts 
and matter absolutely foreign or irrele- 
vant to the suit in question as it stood 
before this prayer for amendment was 
- made. Moreover, by the amendrrent 


_ matters relating to the right, title and 
interest of -third person, not so far a 


party to the suit, in respect of a parti- 
cular plot of land are sought to be ad- 
judicated in this suit. Decision on the 
above matters would not in any way 
facilitate the final adjudication in the 
controversies between the parties which 
are agitated in the suit. If this amend- 
ment is allowed, not only the nature 
and the character of the suit, but also 
the stand taken by the plaintiffs in the 
original suit will be completely chanced. 

If such amendment is allowed, the de- 
fendants shall be forced to file their 
written statement in respect of the mat- 
ter without sufficient material in the 
plaint. Further, if the amendment is al- 
lowed, the suit may suffer from misjoin- 
der of causes of action, and, witkout 
doubt, the trial of the case will be de- 
layed, and a simple suit for permarent 
injunction and rendition of accounts will 
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be converted to a complicated suit. for 
declaration of right, title arid interest- of 
a third person in resvect of certain mat- 
ters not required to be adjudicated for 
deciding the issues involved in the suit. 
All that certainly will cause prejudice 
and. injustice to the .defendants in the 
suit. AIR .1978 SC 484, Distinguished. 

Anno: AIR Manual (3rd Edn.), Civil 
P. C, 0O. 6 R. 17, N. 10. 

S. Mohanty and A. S.. Naidu, for P 
titioners; M. N. Das, M. M. Das and: S. 
Moharana, for Opposite Parties. 


CW/CW/B137/79/GSN;/LGC 


AIR 1979. NOC 95 (PAT.) 

B. P. JHA AND B. S5. SINHA, JJ.. 

Prayag Narain Singh, Petitioner v. 
State of Bihar and others Opposite Party. 

C. W. J. C.. No. 1149 of. 1975, D/- 5-1- 
1979. o 

Bihar Bhoodan Yagna Act - ‘(22 of 1954) 
Ss. 23, 11, 13, 17 — Donation of certain 
land confirmed by Collector after enquiry 
—- Land vests in Bhoodan Yagna Com- 
mittee — Person in possession of land- 
not filing any appeal nor producing evi- 
dence to show that he is recorded raiyat 
— Order under Sec. 11 becomes final — 
Writ, petition challenging the order not 
maintainable —, Bhocdan Yagna Act pres 
vails upon Santhal Parganas Tenancy 
Act (14 of 1949) — (Santhal Parganas 
Tenancy Act (14 of 1949), Pre.). ` 

Madan Mohan Prasad Singh, for Pe-' 
titioner; Naseem Ahmad, Standing Coun- 
sel No 2 and H. Ansar Jr. Counsel 4o- 
Sr. Counsel. No. 2 and Sankat Haran 
Singh (for Nos. 5 and 6), for Opposite 
Party. 
CW/CW/B193/79/BBB/DVT 


AIR 1979 NOC 96 (PUNJ. & HAR.) 
= ILR (1978) 2 Punj & Har 63 
FULL BENCH 


S. S. SANDHAWALIA, 
PREM CHAND JAIN, 
M. R. SHARMA, R. N. MITTAL 
AND SURINDER SINGH, JJ. 

Courts of their own motion, Petitioners 
v. Bansi Lal and ancther, Respondents. 

Criminal Original No. 12-CRL. of 1977 
DI. 20-3-1978. 

(A) Evidence Act (1 of 1872), S. 3 — 
Contempt matter — Evidence of Presid- 
ing Officer concerned — Value of. 

Per S. S. Sandhawalia, J.:— As 
gards any. incident or happening 


` re- 
in a 
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Court of Law, the version of the Presid- 
ing Officer is entitled to pre-eminence 
and obvious acceptance and it is only in 
the rarest case that it should be disre- 
garded. Thus, in respect to such an in- 
cident giving rise to contempt proceed- 
ings, the Presiding Officer clearly falls 
in the category of the wholly truthful 
and reliable witness. His solitary oral 
testimony indeed is sufficient to sustain 
the version more so when it is forth- 
Tightly and credibly given. AIR 1957 sc 
614, Rel. on. 

Anno: AIR Manual (3rd Edn.), 
Act, S. 3, N. 30. 

(B) Evidence Act (1 of 1872), Sec. 3 — 
Appreciation of evidence — Contempt 
matter — Issue forming the core of the 
plea of justification raised by contemn- 
ers — Evidence in support thereof press- 
ed up to the last stage of arguments — 
Held, case could not be decided without 
a firm conclusion thereon — Fact that 
parties took conflicting stands was im- 
material. Per S. S. Sandhawalia, J. — 
(Contempt of Courts Act (76 of 1971), 
S. 17). 

Anno: AIR Manual (8rd Edition) Evi. 
Act, S. 3, N. 30, 

(C) Contempt of Courts Act (70 of 
1971), Ss. 2 (c) and 12 — Criminal Con- 
tempt — Using of insulting language in 
face of Presiding Officer of Court — 
Contemners, guilty of contempt of Court. 


On 24-8-1977 at 11.30 A.M. when A 
was produced before the Court of the 
Chief Judicial Magistrate presided over 
by C, he (i.e.A) forthwith got recorded 
in his statement that the Presiding Of- 
ficer was a part and parcel of a criminal 
conspiracy to kill him. Thereafter A in 
the crowded Court rcom contemptuously 
shouted in face of the Presiding Officer 
that he was a party to the conspiracy 
hatched by certain executive authorities 
to kill him and also insultingly levelled 
the charge that he had pre-judged the 
issue of his remand and agreed with the 
police authorities to entrust his personal 
custody to them for a period of five 
days and that he was convinced that 
the Presiding Officer was going to do so, 
Thumping heavily and insultingly at the 
bar of the Court, A then declared that 
the Presiding Officer was a liar and fur- 
ther reiterated that he was a criminal 
. and thereafter concluded that no justice 
could be expected from such a liar and 
a criminal. B appearing as the counsel 
of A at the identical time made common 
cause with his client. He also addressed 


Evi. 
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the Court to the effect that he did not 
expect any justice from it because he 
was a party to the conspiracy to kili his 
client A. B also alleged that the rejec- 
tion by the Presiding Officer of the ear- 


lier application of A for admission to a ~ 


well-equipped hospital had - convinced 
him that his client could not get any 
justice from the Court. He followed up 
his allegation by refusing to argue the 
matter before the Chief Judicial Magis- 
trate. 

Held that by using insulting language 
in the face of the Presiding Officer of 
the Court and by using words deroga- 
tory of the Office of the Chief Judicial - 
Magistrate, both contemners A and B 
respectively were guilty of gross con- 
tempt of C’s Court under S. 12. 


(D) Contempt of Courts Act (70 of 
1971), Ss. 17, 6 — Criminal contempt — 
Justification. for — Plea, if open. 

Per Majority (M. R. Sharma, J. leav- 
ing the matter open): No plea of justifi- 
cation or truth against a charge of con- 
tempt of Court can be allowed to be 
established by evidence both as re- 
gards the superior and the subordinata 
Courts within India. All evidence sup- 
posedly led on the plea of justification 
in the present case must be scrupulous~ 
ly excluded from consideration, The plea 
of justification and the leading of the 
evidence thereon virtually constitute a 
fresh action of contempt deliberately and 
designedly pursued on behalf of the 
contemners. AIR 1935 All 38; AIR 1942 
Lah 105 (FB), ILR (1959) Andh Pra 1282: 
SC 1965 Ker 49 and AIR 1974 SC 710, 

oll. 

It is the pernicious tendency of con- 
tempt to poison the fountain of justice 
and to create distrust and destroy the 
confidence of the public in the Courts 
which is sought to be stemmed -by the 
law of contempt. The primary principle 
underlying the same, therefore, is to up- 
hold the majesty and the dignity of the 
law Courts and their image in the minds 
of the public. The law of contempt is 
not for the sake of Judges as individuals 
or to vindicate their honour as private 
persons but basically because they are 
the medium through which justice is 
conveyed to the people. Therefore it is 
a fundamental fallacy to conceive an ac- 
tion of contempt as if it were a lis bet- 
wixt the Presiding Officer of a Court on 
one hand and the contemner on the 
other. 

(E) Contempt of Courts Act (70 of 
1971), S. 12 (1) — Punishment for con- 


1979 
tempt — Tender of apology — Mitizat- 
ing circumstances — Considerations 2f— 


Duty of Court. 


= Per Majority (S. S. Sandhawalia and 
P. C. Jain, JJ. Contra): The spirit of 


.. ©. 6 allows a contemner to bring on re- 


cord the mitigating circumstances when 
an enquiry against him is being held by 
the High Court. In order to punish a 
contemner for levelling false accusations 
against the Presiding Officer of a Ccurt, 


the Court has to consider the circumstan-. 


ces in which he uttered these werds, 
the state of his mind and the mitigating 
grounds, if any, while making a decision. 
(On consideration of the mitigating cir- 
cumstances, the apologies tendered by 
the contemners were accepted). 


R. N. Mittal, J. (concurring): In zase 
the contemner wants to bring some miti- 
gating circumstances to the notice of 
the Court so that his apology may be 
accepted or he may be treated leniently, 
he can do so. Conviction for contempt 
is not punitive or vindictive but otjec- 
tive. Mercy of the Court is, however, 
always available to the contrite. 


Per Surinder Singh, J. (concurring) : 
The law confers upon a delinquent fac- 
ing a charge of contempi of Court to 
make reference to any facts or circum- 
stances which would tend to explain as 
to why he behaved in a particular man- 
ner’ during the alleged incident. 


(F) Contempt of Courts Act DI of 
1971), S. 17 — Court, if authorisec to 
consider conduct of third party. 


Per S. S. Sandhawalia, J.:— The hal- 
lowed rule of judicial procedure is that 
no person who is not a party or has not 
been impleaded in a proceeding can be 
adjudicated upon behind his back. Both 
the rules of natural justice and of justice 
according to law seem to be one or the 
point that no person or party is to be con- 
demned unheard. The system of juris- 
prudence as administered in India has 
always prided itself on the fact that there 
cannot be any criminal trial in absentia. 
There is no rule or principle.-which 
authorises a Court to consider and pro- 
nounce on the conduct of a third party 
without giving him least opportuni-y of 
being heard and then to hold- thac the 
findings arrived at are confined to the 
Particular case, 

(G) Contempt of Courts Act (70 of 
1971), S. 17 — Proceeding for contempt 
— Earlier order of Court, if open te ad- 
verse comment. 


Haryana, for Petitioners; 
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Per 5. S. Sandhawalia, J. :— When cer- 
tain orders were passed in the exercise of 
his judicial discretion by the Chief Judi- 
cial Magistrate and they are well reason- 
ed orders against which admittedly no 
appeal or revision was even later taken 
up by the parties and therefore they had 
achieved finality it is not open do the 
Court of Law in collateral judicial pro- 
ceedings to adversely comment on an 
earlier judicial order or proceeding 
which is not before it in appeal or revi- 
sion, In the proceedings for contempt, 
Courts are not warranted to sit on judg- 
ment as to the correctness, the form and 
contents of an earlier judicial order and 
as to what it should or should not have 
contained. An order or judgment cf this 
nature is entitled to respect on the as- 
sumption that it has been truly and cor- 
rectly rendered if not varied by a superior 
Court. The Court is precluded from exa- 
mining the propriety of the orders and 
the conduct of the Chief Judicial Magis- 
trate in rendering them or to adversely 
comment on the same. AIR 1971 SC 1132, 
Rel. on. 


(H) Punjab Police Rules (1933), 
Vol. HI, R. 26.23 — Person brought to 
court in handcuffs — Handcuffs shall not 
be removed unless specially ordered by 
Presiding Officer. (Per S. S. Sandha- 
walia, J.). 

(D) Advocates Act (25 of 1961), S. 2 (a) 
e Advocate — Duties of. 

Per S. S. Sandhawalia, J.:i— An Advo- 
cate is an officer of the Court and with ~ 
that privilege responsibility must follow 
in its wake. His primary allegiance is to 
the Court and it is no part of the profes- 
sional duties of an Advocate to act mere- 
ly as a mouthpiece of his client. A mem- 
ber of the bar should use best efforts to 
restrain and prevent his client from re- 
sorting to any unfair or sharp practice. 
AIR 1955 SC 19 and AIR 1969 Ori 117, 
Foll. 


Anno: AIR Manual (3rd Edn.), 
cates Act, S. 2 (a), N. 1. 


S. L. Mahunta, Advocate General with 


Advo- 


A S. Nebra, Addl. Advocate General and 


Naubat Singh, Dy. Advocate General, 
K. 5. Thapar 
with Ch. Dalip Singh, (for No. 1) and 
Respondent No. 2 in person (M. C. Bhan- 
dare and M. S. Liberhan with him), for 


Respondents, 
IV/KV/E175/78/SSG 


. T 
~ TET wet 


-ÀIR 1979 NOC 97 (RAJ.) 
. (JAIPUR BENCH) 
M. L. JAIN, J. 


Ganga Ram, Appellant v. Smt. 
kirtan Kaur, Respondent. 


Second Appeal No. 3 of 1978, D/- 29-3- 
1978. 


Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 14 — 
Decree for eviction -— Comparative 
hardship to parties by passing or refus- 
ing to pass the decree — Determination 
of — Onus of proof — Evidence led by 
hoth parties — Held that the question of 
burden of proof ceases to be material — 
(Evidence Act {1 of 1872), Ss. 101 to 104). 
AIR 1974 SC 1059; AIR 1978 SC 29 and 
AIR 1969 NSC 88, Referred. 

Anno: AIR Manual (8rd Edn), Evi. 
Act, Ss. 101 to 104, N. 70. 

R. P. Garg, for Appeiani A. K. Gupta, 
for Respondent. 


EV/EV/B926/78/AS/SNV 


Gur- 


AIR 1979 NOC 98 (DAT/ 
B. P. JHA AND B. S. SINHA, JJ. 


Bindeshwari Prasad Chaudhary, Peti- 
tioner v. The Collector, Sitamarhi and 
others, Respondents. i 


‘Civil Writ Jur. Case No. 1854 of 1976, 
D/- 5-2-1979. g 

` Bihar Weights and Measures (En- 
forcement); Act (7 of 1959), S. 17 (3) — 
-` Notification making provisions of Act re- 
- lating to Units of Mass applicable to 
Tirhut Division — Inspector ` calling 
upon wine dealer to produce units of 
measure — Competency. (Bihar and 
Orissa Excise Act (2 of 1915), S. 24). 


By the notification dated 11-10-1960 
the provisions of Bihar Act (7 of 1959) 
so far as they related to units of mass 
only; were made applicable to Tirhut 
Division ahd the provisions relating to 
the Units of measure namely litre ete: 
were not made applicable. Therefore, 
an Inspector of Tirhut Division could not 
issue a notice upon a dealer in wine, for 
producing weights, litre, measures etc. 
for inspection. 


Further Bihar Act (7 of 1959) is a spe- 
cial Act ‘dealing with standards of 
weights and measure, while Bihar and 
Orissa Excise Act (2 of 1915) is a general 
provision for dealing with excise cases. 
The special provisions would prevail 
upon the general provisions, 


t 
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A.L R. 


Pradumanya Narain Singh and Rama- 
ballabh Singn, for Petitioner; ‘Tarkesh- 
war Dayal, Govt. Pleader (No. 2) and 
Arun Kumar Singh, Jr. Counsel to Govt. 
Pleader (No. 2), for the State. 


EW/EW/C348,79/VSM/DVT 


‘AIR 1279 NOC 99 (ORISSA) 


S. ACHARYA AND J. K. 
MOHANTY, JJ. 


Subhash Chandra Raula, Petitioner v. 
State of Orissa and others, Opposite Par- 
ties. 


Original Jur. Case No. 920 of 1978, D/- 
8-1-1979. 

Orissa Gram Panchayat Act (1 of 1965), 
S.115 — Removal of Sarpanch from 
office — Each and every ingredient of 
the charges should be established by 
clear unimpeachable evidence beyond 
reasonable doubt.. 


The Sarparch can be removed, from 
office only wnen-the Government are of 
opinion that the circumstances specified 
in sub-section (1) of S. 115 exist. The 
charges against the Sarpanch cannot be 

established by a mere balance of proba- 
bilities and after giving due considera- 
tion and effect to the totality of the 
materials and the circumstances on the 
record, if there is some reasonable doubt 
as to the veracity of the charges, the 
same must be held as not proved. The 
allegations on which the Sarpanch is 
sought to be removed from his office and 
also has beer. disqualified to stand for 
election for cne year, should be proved 
beyond reasonable doubt. As the charges 
that have been imputed, if proved, will 
visit the Sarpanch with penal cense- 
quences of removal from office and also 
disqualification to stand for election, 
those should be proved beyond all rea- 
sonable doubt before the verdict of the 
electorate is set at naught. Onus, there- 
fore, rests on the authority to establish 
each and every ingredient of the charge 
by clear, unequivocal and un-impeach- 
able evidence beyond reasonable doubt. 
In the instant case the above principles 
have not beer kept in view while arriv- 
ing at the finding against the Sarpanch. 

S. S. Basu, for Petitioner; Standing 
Counsel, for Opposite Parties. 


CW/CW/B135/79/GSN/LGC 


1979 
AIR 1979 NOC 100 (ORISSA) 
K. B. PANDA, J. 


Kamali Dibya and another, Appellants 
v: Sadasiva Mohapatra and others, Ees- 
_ pondents. 


Second Appeal No. 
23-2-1979. 


68 of 1976, D/- 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 12 (c) Proviso — Eff2cts 
of adoption — Restrictions on the rights 
of adopted child — Adopted child can- 
not divest any person of any _ esiate 


which vested in him or her before ad-. 


option. 


In a suit filed by reversioners aga_nst 
a Hindu widow it was decided that the 
alienation of property by her was not 
for legal necessity and hence was illegal. 
After that she adopted a child. 


Held under such circumstances and 
under the mandatory provisions of sta- 
tute, an adopted son could not reagi-ate 
the matter and claim the share in pro- 
perties which had already vested in other 
persons. Before the passing of Hindu 
Adoptions and Maintenance Act, 1356, 
if a child was adopted by a widow, he 
was treated as a natural born child and 
consequently he could divest other m2m- 
-bers of the family of the rights vested 
in them prior to adoption but after pass- 
ing of the law some restrictions were 
put on the right of adopted child, eifher 
by a male Hindu or female Hindu and 
not merely in a case of adoption b~ a 
female Hindu. According to these zes- 
trictions under S. 12 (c) Proviso, the ad- 
opted child was strictly restricted to di- 
vest any property of any person which 
had already vested in him. AIR 1967 SC 
1761, Rel. on. 


Anno: AIR Manual (3rd Edn.), Hindu 
Adoptions and Maintenance Act, S. 12, 
N. 1. 


©. C. Mohapatra, S. Rath and S. K. 
Nayak, for Appellants; R. N. Das, P. K. 
Das, M. Manwar and J. Mohanty, Ve 
Respondents. 


DW/DW/C138/79/KJK/DVT 
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AIR 1979 NOC 101 (MAD) 
= (1978) 2 Mad LJ 377 
NAINAR SUNDARAM, J. 


Thangakani Ammal and others, Peti- 
tioners v. A. K. A. Kaja Mohideen Sahib 
and another, Respondents. 


Civil Revn. Petn. No. 1127 of 1975, D/- 
10-3-1978. 


T. N. Buildings (Lease and Rent Con- 
trol) Act (18 of 1960), S. 2 (2) — “Build- 
ing” — Interpretation — Test for deter- 
mination. 


To tie down the definition of ‘building’ 
to only structures having roofings may 
not be in consonance with the modern 
notions of living and carrying on trade. 


The real test would be how one party 
intended to give and how the other 
party intended to take the structures. 
If the structures, as they stood and de- 
mised, though not with a roofing were 
so demised to serve a useful purpose, 
residential or non-residential, as they 
stood, they may come within the mean- 
ing of ‘building’ under the Act. If the 
structures, as they stood and demised 
are capable of occupation as falling with- 
in the residential class or within the 
class connected with commercial indus- 
try in some way or other, they may come 
within the definition of ‘building’. If 
however, the structures which could not 
fit with the conventional meaning of a 
*building’ were demised and they could 
not be occupied and utilised for resi- 
dential or non-residential purposes as 
they stood and were demised, they can- 
not come within the definition of ‘build- 
ing’ under the Act. Hence, not only the 
nature of the structures, but also the 
manner and the purpose for which they 
were let out as they stood and demised 
will be the deciding factors depending 


upon the facts of such case. Case Law 
discussed. 
K. Parasaran, for M/s. Raj and Raj 


and J. Kanakaraj, for Petitioners; P. S. 
Ramachandran, for Respondents. 


AW/AW/A7/79/CWM 
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AIR 1979 NOC 102 (MADH. PRA.) 
= 1978 MP LJ 654 
A. P. SEN, C. J. AND G. P. SINGH, J. 


Narula Transport Service and others, 
Petitioners v. State of Madhya Pradesh 
and others, Respondents. 


Misc. Petn. No. 1125 of 1975, D/~ 28-3- 
1978. 


Interpretation of Statutes — Repealing 
Act — Saving clause. (General Clauses 
Act (10 of 1897), S. 6). 


A saving clause that preserves the 
operation of repealed Act for “things 
done or omitted to be done” even in the 
absence of other savings as contained in 
5. 6 of the General Clauses Act must be 
liberally construed. Such a saving 
clause preserves the legal effects and 
consequences of the things done though 
these effects and consequences project 
into post repeal period. AIR 1966 SC 
1607, AIR 1961 SC 41 and AIR 1967 sc 
1742, Foll. 

Anno: AIR Manual (8rd Edn.), 
Clauses Act, S. 6, N. 13. 


Y. S. Dharmadhikari, for Petitioners; 
NS Dabir with A. G. Dhande (for No. 3) 
and J. M. Sood, Govt. Advocate (for 
Nos. 1 and 2), for Respondents. 


GV/JV/D46/78/JHS/RSK 


Gen. 


AIR 1979 NOC 103 (KANT.) 
K. 5. PUTTASWAMY, J. 


H. Susheela Bai and others, Petitioners 
v. S. A. Mascarenhas, Respondent. 


Civil Revn. Dein. No. 2603 of 1975, D/- 
31-1-1979. 


(A) Karnataka Rent Control Act (22 
of 1961), S. 25 — Application under — 
Death of applicant — His legal repre- 
sentatives are entitled to be brought on 
record. (C. P. C. (5 of 1908), O. 22, R. 3). 


On the- death of an applicant under 
S. 25, if an application to bring his legal 
representatives is made, to effectively 
determine the proceedings, the court has 
to bring on record the legal representa- 
tive of the deceased and then determine 
whether the proceeding can be conti- 
nued by him or not, without rejecting 
the application on the ground that the 
legal representative would not fall with- 
in the meaning of the term ‘tenant’. AIR 
1973 Mys 228, Disting. 


Anno: AIR Comm. C. P. ©. (9th Edi- 
tion), O. 22, R. 3, N. 9. 


A. I. R. 


(B) Karnataka Rent Control Act (22 
of 1961), S. 3 (r) — ‘Tenant?’ — Legal re- 
presentatives of a tenant residing in a 
seperate premises purchased by them 
after eviction of the tenant do not fall 
within the meaning of the term ‘tenant’. 


(C) Karnataka Rent Control Act (22 
of 1961), S. 25 (1) — ‘Original tenant’ 
within meaning of S. 25 (1) — Whe is. 

The wife and children of the tenant 
who are his legal representatives can- 
not be considered to be the original 
tenants and, therefore, they cannot 
claim the benefit of S. 25 (1) and, hence, 
cannot after tenant’s death prosecute 
the application presented by the tenant 
under §. 25 (1). 


(D) Karnataka Rent Control Act (22 
of har dee . 25 (1) — Civil P. C. (5 of 
1908), S 115 — Application under Sec- 
tion 25 om by original tenant — Death 
of applicant — Rejection of composite 
application by his legal representatives 
to be brought on record and considered 
for benefit under S. 25 (1) — Rejection 
-— Interference under S. 115 of C. P. C. 


Where the original tenant who had 
filed an application under S. 25 (1) after 
his eviction expired and his legal repre- 
sentatives filed a composite application 
for being brought on record and being 
considered for the benefit under S. 25 (1) 
and the court rejected the application at 
the threshold on ground that the legal 
representatives were not ‘tenant’, the 
High Court would not interfere with 
that order, even if erroneous, in the 
interest of justice when the original 
tenant has already secured alternative 
accommodation and his legal representa- 
tives were living comfortably in that ac- 
commodation. 


H. G. Hande, for Petitioners; M. 
Gopala Krishna Shetty, for Respondent. 
BW/BW/A938/79/SNV 


AIR 1979 NOC 104 (J. & K.) 
MIAN JALAL-UD-DIN, C. J. 
Maqbool Hussain, Petitioner v. Ashok 


“Kumar and others, Respondents. 


“Civil Revn. No. 111 of 1978, D/- 9-1- 
1979. 


(A) J. & K. Civil P. C. (10 of 1977 


peal — Only the judgment pronounced 
under O. 8, R. 10 and not any other order 


1979 


passed under that rule is appealable — 
Order of striking out defence and for 
proceeding ex parte against defendant 
on failure to file written statement — 
Not an order pronouncing judgment — 
Hence not appealable. AIR 1931 Lah 77, 
. AIR 1925 Oudh 567, Foll. . 


(B) J. & K. Civil P. C. (10 of 1377 
Samvt) O. 8, R. 1; O. 17, R. 3 — Failure 
to file written statement required to be 
filed under O. 8, R. 1 — Court passing 


order diřėctinig ex parte proceedings 
against defendant — Order unsustzin- 
able — Court has power only to strike 


out defence and proceed in accordance 
with O, 17, R. 3. AIR 1938 Bom ¢70, 
Foll. l 

(C) J. & K. Civil P. C. (10 of 1377 
Smvt) O. 8, Rules 10, 9, 1 — R. 10 ap- 
plies to default under R, 9 and not to 
one under R. 1. AIR 1945 Mad 299, IR 
1918 Mad 1163, Foll. 


G. A. Tak, for Petitioner; S. S. Letar, 
for Respondents. 


DW/DW/B852/79/AMG/LGC 


AIR 1979 NOC 105 GHIM. PRA.) 


T. U. MEHTA, C. J. AND D. B. 
LAL, J. 


Ramji, Petitioner v. State of Hima- 
chal Pradesh and others, Respondents. 


Civil Writ Petn. No. 132 of 1978, 2/- 
2-1-1979. 


Re-settlement and Rehabilitation of 
Bhakra Dam Oustees (Grant of Land 
Scheme (1971) — Rules under, Rule 14 
— Grant of land to an oustee — Appeal 
against — Who can prefer.. 


Three categories of persons can pre- 
fer an appeal under R. 14. 

(i) Those who have any legal or 
equitable right in the land granted. 

- (ii) Those who are eligible oustees as 
defined by the rules. 

(iii) Those who are the residents of 
the. estate or the corporate bodies swch 
as Panchayat or Co-operative Socie ies 
interested in the estate. 


The persons covered by the aforesaid 
categories can prefer appeal under R. 14 
even if they have not filed any objection 
during the course of the original pro- 
ceedings contemplated by R. 10. “The 
reason is that R. 10 contemplates an 2x- 
peditious procedure and specifically 
states that right holders including "he 
Panchayat and the Forest Departmant 
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need not be served with any notice of 
the application for grant. Under the 
circumstances, the residents of the estate 
or other Corporate bodies in the estate 
would in a particular case, not be know- 
ing about the existence of any applica- 
tion for grant under the scheme and if 
their legal right or interest is affected by 
the grant, a serious prejudice would be 
caused to them. AIR 1971 SC 335; AIR 
1976 SC 578, Foll. 


Advo- 
for the 


G. K. Gautam, for Petitioner; 
cate General and S. S. Ahuja, 
State. 


DW/EW/C240/79/JIS/SNV 


AIR 1979 NOC 106 (DELHI) 
SULTAN SINGH, J. 


J. N. Bhambani and another, Plain- 
tiffs v. M/s. Indian Overseas Bank, New 
Delhi and others, Defendants, 


I. A. No. 3319 of 1978 in Suit No. 983 
of 1978, D/- 17-1-1979. 


Civil P. C. (5 of 1908), O. 39, Rules 1, 
2 — Ad interim injunction — Grant of 
— Principle governing. 


It is a well recognised principle for 
the grant of equity relief that plaintiff 
must come to the court with clean hands 
and he must disclose all facts for and 
against him in order to claim the dis~ 
cretionary relief of injunction. - In the 
instant case, plaintiff No. 1 suppressed 


the fact of dismissal of the application ` ` 


for temporory injunction on 17th March, 
1976 and therefore he is not entitled to 
a fr esh injunction. 


Besides the plaintiffs have no prima 
facie case. They are not in possession of 
the property and the balance of conve- 
nience is therefore not in their favour; 
there is thus no question of any injury to 
the plaintiffs as they are not in posses- 
sion of property. 


Anno: AIR Comm. C. P. C. (9th Edn.), 
O. 39, Rr. 1, 2, Notes 3, 6, 21. 

A. P. S. Ahluwalia, for Petitioners; 
K. L. Sethi, for Defendant No. 7. 
CW/CW/B160/79/AGT 
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AIR 1979 NOC 107 (DELHI 
D. K. KAPUR, J. 


Hoechst Aktiengesellschaft, a Com- 
pany organised and* existing under the 
laws of Federal Republic of Germany 
and another, Plaintiffs v. M/s. B. S. 
Chemical Industries (Regd.), New Delhi, 
Defendants. 


Suit No. 790 of 1975 and I. A. No. 4122 
of 1978, D/- 10-1-1979. 

(A) Civil P. C. (5 of 1908), O. 17, R. 2; 
0. 9, R. 13 — Scope of — Decision of 
case under O. 17, R. 2 — Application 
under O. 9, R. 13 if maintainable. 


If the case is complete or substantially 
complete, then the Court has discretion, 
under O. 17, R. 2 to decide the case on 
merits. In such a case, the Court can 
record a decision on the merits even if 
the plaintiff is absent, and similarly can 
decide the case on merits when the de- 
fendant is absent. In neither case will 
the decision be considered to be dismissal 
of the suit in default or the passing of an 
ex parte decree. Therefore in such cir- 
cumstances, the application under O. 9, 
R. 13 does not lie because the decision is 
one on merits as if the party was pre- 
sent. 

Anno: AIR Comm. C. P. C. (9th Edn.), 
O. 17, R. 2, N- 1 and O. 9, R. 13, N. 2. 


(B) Civil P. C. (5 of 1908), O. 9, R. 6 
— Ex parte decree — What is. 

An ex parte decree is one in which the 
defendant does not appear at all and the 
plaintiff is heard in the absence of the 
defendant from the very beginning of 
the suit. T 

Anno: AIR Comm. C. P. C. (9th Edn.), 
O. 9, R. 6, N. 2. 

Anoop Singh, for Flaintiffs; R. N. Pra- 
bhakar, for Defendants. 


CW/DW/B156/79/SSG 





AIR 1979 NOC 108 (CAL.) 
SABYASACHI MUKHARJI, J. 
Tarak Nath Sen and others, Peti- 
tioners v. First Land Acquisition Collec- 

tor and others, Respcndents, 

Matter No. 628 of 1978, D/- 14-2-1979. 

(A) West Bengal Land (Requisition 
and Acquisition) Act, (2 of 1948), S. 3 (2) 
— Service of notice under S. 3 (2) — 
Mandatory. 

It is only after either the owner or the 
eccupier or both has or have failed to 


A. L R. 


place the premises in question, at the 
disposal of the Government, that posses- 
sion can be taken by the Government. 
Where the owner of the property was 
not served with any notice before taking 
possession by the Government pursuant 
to the order of requisition, there is - 
breach of mandatory provision of the 
requirement of notice under S. 3 (2). 
(1974) 78 Cal WN 397 and AIR 1974 Cal 
162, Disting. . 

(B) West Bengal Land (Requisition 
and Acquisition) Act (2 of 1948), S. 3 (4) 
— Contents of requisition order —- Pur- 
pose mentioned in the order not being 
one contemplated by S. 3 (1) — Order 
held invalid. 

In the order of requisition all that was 
stated was that in the opinion of the re- 
quisitioning authority, it was thought 
necessary for the purpose of “creating 
better living condition in the area” to re- 
quisition the premises. It did not stipu- 
late that it was for construction or re- 
construction of dwelling places either for 
the people residing in such area or for 
any other area. 

Held that the order of requisition was 
not for the purpose contemplated by Sec- 
tion and therefore not valid. 

Ajit Panja, for Petitioners; Gopal ` 
Chakravorti and Shyamal Sen, for Res- 
pondents. 


CW/DW/B656/79/BBB/WNG 


AIR 1979 NOC 109 (CAT) 
B. N. MAITRA, J. 

The Municipal Commissioners of How- 
rah, Appellant v. Hindusthan Manu- 
facturing Company, Respondent. 

Second Appeal No. 722 of 1971, D/- 
15-3-1979. 

Bengal Municipal Act (15 of 1932), 
S. 535 — Calcutta Municipal Act (33 of 
1951), S. 538 — Civil P. C. (5 of 1908), 
S. 80 — Municipality superseded — 
Administrator appointed — No ground 
for giving notice under S. 535 of Act 
1932, S. 538 of Act 1951 and S. 80 of 
Civil P. C. 1908 before filing suit against 
Municipality. AIR 1958 Madh Pra 355, 
Rel. on. Case law discussed. 

Anno: AIR Comm. Civil P. C. 
Edn.), S. 80, N. 7. 

5. C. Pyne and R. N. Dutta, for Appel- 
lant; Bhaskar Ghosh, for Respondent. 


DW/DW/B984/79/VSM/WNG 


(9th 


1979 © 


AIR 1979 NOC 110 (ALL.) 
B. N. SAPRU, J. 


Nahar Singh, Appellant v. Chaudhary 
Jaipal Singh and others,. Respondents. 


Second Appeal No. 2690 of 1977, D/- 
27-3-1979. 

(A) Specific Relief Act (47 of 1963), S2c- 
tion 10 — Agreement to sell agricultural 
plots — Condition therein that seller would 
execute a sale deed in respect of n2w 
plots in case he is allotted the same after 
consolidation operation — Buyer is entitl- 
ed to decree for specific performance in 
respect of new plots — (U. P. Consolida- 
- tion of Holdings Act (5 of 1954}, S. 5 (c) 
(ii)). AIR 1977 SC 1226, Disting. 

(B) Civil P. C. (5 of 1908), S. 100 — Suit 
_ for specific performance of an agreement 
to sell agricultural plots — No pleading by 
the defendant in his written statement 
about whether there was a transfer of a 
whole holding — No issue framed by the 
trial Court — No decision on this quest:on 
— Question raised for the first time in 
second appeal — Case was remitted to the 
lower Court for framing ‘issue and takng 
fresh evidence. AIR 1974 All 106 (FB); 
AIR 1971 All 87 (FB), Ref. to. (U. P. Con- 
solidation of Holdings Act (5 of 1954), S2c- 
tion 5 (c) (ii). 


B. D. Madhyan, for Appellant; V. S. 
Saxena, for Respondents. 


EW/EW/C397/79/JJS/DVT 


AIR 1979 NOC 111 (ALL.) 
M: P MEHROTRA, J. 
Jagdeo Singh, Petitioner v. District Juc ge 
and others, Opposite Parties. 
Civil Misc. Writ Petn. No. 8819 of 1977, 
D/- 26-3-1979. a 


(A) U. P. Imposition of Ceiling On Lend 
Holdings Act (1 of 1961), S. 13 (2) — Re- 
mand order passed by appellate Court — 
Prescribed Authority bound. by it — Can- 
not travel beyond it — Though certain 
contentions raised no findings recordec in 
remand order — Those contentions st:nd 
rejected by implication. - 

(B) U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), Ss 13 (2) — Re- 
mand order passed-by Appellate Court — 
Final and conclusive — Appellate Court 
bound by it in the appeal filed against he 
orders of Prescribed Authority in seccnd 
instance — §s. 105 and 107, Civil P. C. 
do not apply. 


1979 Notes/4 (2) 1X 


Notes of Cases 110-114 57 


R. R. K. Trivedi, for Petitioner; Standing 
Counsel, for Opposite Parties. 


DW/EW/C102/79/BBB/VBB 


AIR 1979 NOC 112 (ALL. 
V. K. MEHROTRA, J. 
Sharif, Applicant v. Suresh Chand and 
others, Respondents. 
oa Revn, No. 2098 of 1975, D/- 28-2- 


Provincial Small Cause Courts Act (9 
of 1887), S. 17 (1) Proviso — Permission to 
file security in lieu of cash deposit — Ap- 
plication has to be made prior to presenting 
application for setting aside ex parte de- 
cree. 

Triloki Nath, for Applicant; H. S. Joshi, 
for Respondents. 


DW /EW/B965/79/GSN/DVT 


AIR 1979 NOC 118 (ALL. 
DEOKI NANDAN, J. 
Mahabir Prasad Jain, Appellant v. Smt. 
Pushpa Mala, Respondent. 


Second Appeal No. 709 of 1967, D/- 
31-1-1979. 


Hindu Marriage Act (25 of 1955), Ss. 10 
(1) (a), 28 — Petition for separation by hus- 
band — Desértion by wife — Finding of 
reasonable excuse to wife to live separate 
based on evidence in proceeding under 
S. 488 Cr. P. C. — Finding is vitiated in 
law as based on irrelevant evidence. 


Vishnu Sahai and B. Dayal, for Appel- 
lant; R. N. Bhalla, for Respondent. 


CW/DW/B732/79/AS/MV] 


_AIR.1979 NOC 114 (ANDH. PRA.) 
= (1978) 2 APLJ (HC) 294 ` 
MADHUSUDAN RAO AND 
PUNNAYYA, JJ. 


M. R. Brahmaiah, Appellant v. Mohd. 
Ibrahim Khan, Respondent. 


A. A. O. Nos. 361, 362, 269 and 270 of 
1977,-D/- 11-8-1978. 

(A) Limitation Act (9 of 1908), Arts. 181 
and 182 — Execution application dismissed 
on account of injunction or stay order — 
Application to set suspended execution 
proceeding in motion — No limitation ap- 
plies — (Limitation Act (36 of 1963), Arti- 
cles 136 and 137). 

(B) Civil P. C. (5 of 1908), O. 21, Rr. 99, 
100, 101 and, 103 — Petition under O..21, 


Dr, 99, 100 and 101 pending at commence- 
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Writ Petn. No. GERBER AKT AJNE 
1978. 

Sugar Under taking (Taking Over of 
Management) 978), S. 3 — “On 
any date in any sugar year” — Meaning. 


60 Notes of Cases 124-196 


In Section 3 {1) (bi the term “on any 
date in any sugar year” read with what is 
mentioned in the brackets following the 
words, makes it clear that this date must- 
fall within the current sugar year, which 
will mean that it must be some date dur- 
ing the period commencing Ist of Oct., 
1978 and ending with 80th Sept. 1979. The 
arrears of cane price have to be in respect 
of the sugar-cane purchased during this 
year up to this date which will mean the 
price of the sugar-cane purchased from Ist 
day of Oct. 1978 till the date of notice. 


S. K. Srivastava, for Petitioners. 
BW/FW/B82/79/MBR - 


AIR 1979 NOC 124 (ALL.) 
H. N. SETH AND V. K. MEHROTRA, JJ. 


M/s. M. S. Bansal Pvt. Ltd. and another, 
Appellants v. Bhagwan Swarup Mathur 
and others, Respondents. 


First Appeals Nos. 213 and 297 of 1977, 
D: 19-12-1978. 


(A) Civil P. C. (5 of 1908), O. 20, R. 18 
— Final decree — New plea. 


Where a plea was open to a party to the 
suit, but it did not take it in the written 
statement and instead contested the suit 
on other grounds, it cannot, at the stage 
of preparation of final decree, take up that 
plea. 


(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (18 of 
1972), S. 29A — Lessee becoming co-owner 
— Suit by other co-owners for partition 
and possession after expiry of lease by 
efflux of time — Defendant cannot get any 
protection under S. 29A. (Transfer of Pro- 
perty Act (4 of 1882, S. 105). 


(C) Civil P. C. (5 of 1908), O. 20, R. 12 
— Mesne profits — Interest on. 


Even if it is open to the court to award 
interest over and above the amount of 
mesne profits, it has to do so while passing 
the preliminary decree. Once the preli- 


minary decree does not make any provi-. 


sion for it, the same cannot be allowed at 
the stage of preparation of final decree. 


V. P. Misra, for Appellants. 
BW/EW/A600/79/JHS 


A.L R- 


AIR 1979 NOC 125 (ALL.): 


= 1979 Rev Dec 40 
R. B. MISRA, J. 


Anant Ram Gupta and others, Petitioners 
v. The Asstt. Director and others, Respon- 
dents. 


Writ Petn. No. 1938 of 1971, D/- 23-8- 
1978. 


Constitution of India, Arts. 141, 226 — 
Law declared by Supreme Court — Ap- 
plicability of, to pending case — Change 
in law by Supreme Court after order of 
remand by High Court — Decision ren- 
dered after remand challenged — High 
Court to take notice of change in law. 


The Court can take into consideration 
the subsequent amendment in law which 
has been given retrospective effect, in a 
pending case. Likewise the law declared: 
by the Supreme Court on the same prin- 
ciple would be applicable to a case even 
if the remand order had taken a contrary 
view. 


S. N. Agarwal, for Petitioners; Devendra 
Swarup, Standing Counsel, for Respon- 
dents. 


LV/AW/F387/78/AS/SNV 


AIR 1979 NOC 126 (ANDH. PRA.) 
= 1979 LS (AP) 108 
CHENNAKESAV REDDY, J. 


Union of India and another, Appellants 
v. Yelgum Veeraswamy and others, Res- 
pondents. 


Second Appeal No. 416 of 1977 and 
Cross-objections, D/- 28-12 1978. 

(A) Civil P. C. (5 of 1908), Ss. 100, LOOA 
and 101 — Finding of facts — Cannot be 
interfered with, however ` gross the error 
may seem to be. 


(B) Post Office Act (6 of 1898), S. 6 — 
Loss — Meaning of — It does not cover 
wrongful loss or loss caused by unlawful 
means — It means only such loss as is oc- 
casioned by involuntary or unintentional 
acts of public servant or by act of Vis 
Major. AIR 1965 All 184, Dissented from. 

(C) Post Office Act (6 of 1898), Ss. 4, 6 
— Liability of Post Office — Postal em- 
ployee committing theft of railway receipt 
from registered envelope — Post Office is 
liable for Icss sustained. 


Upendralzl Waghray, for Appellants; S. 


Parvatarao, for Respondent No. 1. 


DW/FW/C205/79/RSK ss’ 


1979: 


AIR.1979 NOC 127 (ANDH. PFA.) 
RAMACHANDRA RAO AND P. 
RAMCHANDRA RAJU, JJ. 

Adimulam Sriramulu, Petitioner v. The 
State of Andhra Pradesh, Respondent. 
Civil Revn. Petn. No. 3017 of 1977. D/- 
14-12-1978. 
e A. P. Land Reforms (Ceiling on Agzicul- 
tural Holdings) Act (1 of 1973), Ss. 2, 22 


== A. P. Land Reforms (Ceiling on Agri- 


cultural Holdings) Rules (1974), R. 16 (1) 
(10) — Appeal — Filing of Cross-objections 
— Permissible, by invoking O. 41, R. 22, 
C P. C. in view of R. 16 (1) — S. £2 or 
R. 16 (10) does not control provisions of 
R. e (1). (Civil P. C. (5 of 1908), GQ. 41, 
R. 22). 


P. .Venkatrama Sarma, for Petitioner: 
Govt. Pleader, for Transport, for Respon- 
dent. 


CW/CW/B359/79/AMG/MVJ 


AIR 1979 NOC 128 (CAL.) ` 
= (1979) 1 Cal LJ 387 
B. C. BASAK, J. 
Dr. Tarapada Roy and others, Petiticners 


v. West Bengal Board of Secondary Educa- 
tion and others; Respondents. 


C. R. No. 7543 (W) of 1974, with Appli- 
cation, D/- 28-2-1979. 


W. B. Board of Secondary Educetion 
(Manner of Hearing and Deciding Appeals 
by Appeal Committee) Regulations (1965), 
Regns. 9 and 7 — Disposal of appea by 
Appeal Committee — Prior decision whe- 
ther further enquiry into the case is neces- 
sary or not is condition precedent — Dis- 
posal of appeal without compliance with 
R. 7 is without jurisdiction — (W. B. Beard 
of EE Education Act (5 of 1263), 
S. 22). 


(B) W. B. Board of Secondary Education 
(Manner of Hearing and Deciding Appeals 
by Appeal Committee) Regulations (1£65), 
Regn. 9 (1) (b) G) — Dismissal of teacher 
found not proper by Appeal Committee — 
It should not automatically reinstate him 
— Appeal Committee should apply its 
mind and determine whether reinstatement 
is justified — (W. B. Board of Seconcary 
Education Act (1963), S. 22). 


(C) W. B. Board of Secondary Educa- 
tion (Manner of Hearing and Deciding Ap- 
peals by Appeal Committee) Regulations 
(1965), Regn. 9 — Appeal Committee — 
Powers of — Scope — Ground not raised 


‘Committee may allow the 


Notes of Cases 127-129. - 6l- 


in appeal memo — Maintainability — 
(W. B. Board of Secondary Education Act 
(1963), S. 22). 

In a fit and proper . case the Appeal 
appellant to 
amend his “grievances” by way of addi-- 
tion or alteration and/or allow the appel- 
lant to urge some new point. In the instant 
case held that in absence of any prayer by 
the appellant, the Appeal Committee was 
not entitled to decide the appeal on mate- 
rials beyond the scope of the appeal itself. 


Saktinath Mukherjee and Pradipta Roy, 
for Petitioners; Samar Datta, Sujit Laik, 
(for No.-7) and Paritosh Mukherjee, (for 
Nos, 1 and 2), for Respondents. 


FW/FW/C936/79/DVT 


AIR 1979 NOC 129 (CAL. 
= 1978 Cal HN 1003 
SABYASACHI MUKHARJI, J. 


Bishnu Kr. Mitra, Petitioner v. Sub-divi- 
sional Officer, Howrah and others, Res- 
pondents. 


C. O. No. 3311 (W) of 1978, D/- 8-11- 
1978. 


(A) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), S. 27 (2) — Applica- 
tion for permission to sell land claimed to 
be agricultural land — Enquiry as to 
nature of land whether permissible. 


There is no specific provision in the Act 
whereby an authority under the Act is em- 
powered to hold an enquiry into the ques- 
tion as to whether any particular land is 
agricultural land or not or whether such 
land is mainly used for agriculture or not, 
but such an enquiry, being an incidental 
requirement of the implementation of tne 
Act, should be implied. This is a social 
welfare legislation passed with the con- 
currence ot several States and the machi- 
nery provision of the Act should be liber- 
ally construed. 


(B) Urban Land (Ceiling and Regulation) 
Act (33 of 1976), S. 2 (o) Explanation (B) 


' — Agricultural land — Test for determina- 


tion — Entry in land records how far re- 
levant. (Interpretation of Statutes  — 
Deeming provision). 


In determining heke a land is TA 
cultural land the present criterion and not 
the potentiality of the land is material. If 
a land is originally used for the purposes of 
agriculture or purposes subservient to or 
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29-9-1978. SIE 
Livi Pn EAG PWP ORTER. T and, 
Ela anendeL by Act SIE 
tordofend TT esto td: be 
applicd./3 AED 1 salut (e2ctbloH feusthoe 
Sé Wi AC vend Bisa dun) BP 
a SC ds E MEEN i fa SE as, 
Onratter q of Vi Ha Kë d “the: 
3 suit fa a E ‘i Ra fence’ A ipt 


ty "fri EI br ves Siesta atid the Conr: 
satisfied about it, it would refuse EK 
leye Ga role: of A e"Sourtbewsiies! diffi- 
ll gnile oi tHosereasks wherdthbtetis a 
disclosure of probable defence which nay’ 
be made goodHf an Aoppantuaty Vr wiven 
to the defendant to substantiate his case. 
It is in this gray area that the discretion 
of the GobkDisctol beQreealatedshby known 
and recogigged jpringinleptep) = 

Girish Patel. fore aRetibioners; A. H. 
MSD Vnepngt, al, es? 3G 
GWZEWZBI79779AGWM4 Ia gasa jaa At y 


Smabooctzoafl zzaio bas non 
och din KOU to (V7 Chey off H 3 
AIR 1979 NOC P THES. L Wa" 
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HES E, SE Tifa; ` 


alesse 7 KA 
L A nee aie) Aren 5 ie 
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AGES GF 1970) Sengen 163 22Powe''s 
of State Government to frame Rules -ifsreé- 
Meet ob, Grayh Sabhaio+ .Goyernmmentyhas 
sua po wersisndesS, AGS ns sak ho soe) 
SR (Pëäcleg oe Jasi aPHAchiiyues À RAj 
WER ELD òf iTIS GO nd 168 Hirehal 
PrgdesyGzaint Ke (1974), 
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Gr: att pinch Leen (Election) RUOTS), 
ee the | Ralés 
Gltberg fare pafi 2 They ~cott "blei 
be framed under Salt Agpoitaoub sy 
-sohidér Siiumofer Retitionérs Gin. Valthe 
“‘Rétrpiblelidcats Geer? foncthesStatein 
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to 0S) ALK LIED NOG Ha GAVRA of 
-mi jon al cook? KOUWAL,§: 2} é.c Yel 


Velo TOR AAO! dën: eitim. 

L. een Diegedpgtngubs S$BViig 2001 

e guile ut, e 1978x 8 JA: 

oy Sf e SCH Bé ugeg RA 

lo 69), RA däs 

Gr e KC SC ay doe 
E D ZE slgpende en ina SEN t 

p: 

In SE ally imp. eee KEE 

(B) Civil P. C. (5 of 1908), 80, R. 6 


sthzAppearanedide Geert Zon (nes 
motreneaterintependenk bight rinia panityey 
to dm individisHy(dnableadedt asnaichfeit 
danty tp | ilenguit amoijooid — bk d (aval 
EEN 
mo GAl Lsubsequentiproceedings shall con; 
tinue in the namel ofrthes fiuri toe-eien: 
ing. 
_—Earlupasinerstat’ äu indiviiluab‘tigad to 
patlinete fonts anbehalohtithdctirta bgotil 
dhSavrittey statempabhdn bekalf-ofethgfitrh, 
noimatich (pn sameguis evenyincobsist: 
ent suiththe: onestiken byl dinethes:partier. 
TheyplainGshalli have Bei negt All, -such 
defenses suecessiillytipierdér torgetiai ale: 
er Ces against, therdinmirAgaimthetridecree 
shallsbesnassedoonlyiagainst thes fitm;Leven 
ifthe, pastnerslinve;appeaned-indixidaally 
abdifileds sepaunte, Waittdninstatement non 
behalfrebche dirtmiRhiscis theclogicel sin 
isveneri foiled dravinsciromedthe expression 
abuti ail Lpulgservensbapréceedingsy shall, 
nhyeribe lastbisobtigh@siigthe nanteled Alte 
fiin” msedbinthchuleaoizivorq s to wib 
Amar Chand, for Petitioners; M/S oI} 
Bhagotra and V. K. Chopra, for Respon- 
déatee nedalid2 ayblesdeA 2 .M Cu 
Se nožsqsyibA) 
e 05) Ton bnp (d) (nygbnsa sA oreiai 
Ale bag (d) (vi) o A (3) 3. EE 
ss ich IH LP NOG WW Vd 
1D. AO GHANDRASHE e pad ND 
onver) Sal VENKATARAMBABY «J. die 
sikalno SARANAN Aa Dër dot 
tioners F The Ging? Transf SERN tis 
SONA pue He BF neal tib}on: ei Bangalore 
andep (ES Gd M ce tot opt 
de PbtrsViNios21281429989811 8291 AER 
161 Hani F01 dof 197691898 HEET 3248) 
99503 22512959) 2285, 5257, Zepp 1839 add 
3400 of 1977 and 2993 and 3290 to 3298 
1978, D/- 24-1-1979 quer Ease NEA 
Karnataka Motor Vehicles Taxatior. Act 
(85 of 1957), Sch. Part A Eem ZA — 
Owners of Motor—Vehicles having only 
special permits issued under S. 63 (B) of 
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MotorMebirlesActiNotexigibleto nddi- ` 
Sexe Sol Rarbaoliem Së 
Taxation & © — Motos, ehictes: ett c(t pot 


See alc) aby dg Jaar ght 
cl > 
“us9w45a ek au vide — (È) A 
RANCA dë Ta d S Ge 
tion ot We ot Pb el 3 
ct read with Rule GR 
Zu Jovi bkäak we Age Rises Ge 
qoiditperent Düäailaee ceneiietitenfiihge Be. 
Hitt Ehenfelentien 4.Adab pagrtet sgt 
Schade gReoth inatak bin dio Pr Miele 
aaa) Abt Qhhieh «pplelo couuvspicles 
coverah by) aontretonaydage Morits cean- 
HahdisiapRliaa so wabisles:opprated_umler 
special nexmits issued) watley9:,63,() ofthe 
Motor Vehicles Act. oaldenozesgoamn 
Jr moren Sma MG AP rale, (2950 
o HD RS AORAR RLI MaRan 
Sagvamyidinorstyat serge ker 
Dëmerga Ba bodalo eegen de. RUDA, 
veeaig dnialb.cases- onellespanderitin TE 
KEE HSC Jid lo noit 
OI do VI) bA Zatlatl jot laang (4) 
to aoijoibaiwi gaibuloxs noiivord — & .2 
AIR WBO TE JEE livid 
Muotuapew 0 AA .NAMBIYAREGJe AND 
si MoCHANDRASE K HARA AARM 2 LI 
Cheramangalathe>>opardkent Jopas 
Mooththy Nambëotitigad aad \ Vor. 
Petitioners v. State of Kerala, Respondent. 


O. P. Nos. N aa etc. and 2958 
of 1978, D/- ne 12-1 - 

(bi, AC ala D peh SN Vd GL of Yo77, 
Preamble -“\@ohsHtdtibnal validity — Act 
is (ën legisthtivelcdmpktente of thd 
State (constipution pf get, A0 SdhyiBist 
M-bmba Abnos gedio bas Istsdiel 
iphone ressgietl doadebeik alima, 
the Gmpugnéd tam péi e o MegislAtiori With 
respect to matters in this list or in thatthe 


rT E da: 


KEERI 7 vagad 
GE 
| pital GC SCH Kg heg. 
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Ri f pei Ae E AD 
measures taken NH Së oa 
the(kiite Ja miietdr3o gay ier Vial 
Ace- Gelisiinetaicsa? oi lei facto 
theddihneandrediyieen GB SEIN Ee) 
däëirerbtden Bond tte ër Lesieerke 2 as- wé 
ali bar PV-of deeg thekersh Ars 
Byhirihebssandolitpliep slozds eaaulpyaal 
affect the question. Be 
ed FheeAchuvadimithinstheldagislative (Gom- 
petench ofthe State aidar Entryci0;dbist 
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I of the 7th Sch. of the Constitution; viz. 
an Act designed to previde relief to agri- 
cultural indebtedness. 


(B) Kerala Debt Relief Act (17 of 1977), 
S. 2 (4) — Debtor — Relationship between 
subscriber and chitty-holder is one of a 
debtor and creditor. 


(C) Kerala Debt Relief Act (17 of 1977), 
S. 3 — Constitutional validity — Provision 
extinguishing debt is not violative of Arti- 
cle 19 (1) (£) and (el of the Constitution — 
Constitution of India, Art. 19 (1) (£) and (g). 


(D) Kerala Debt Relief Act (17 of 1977), 
S. 8 — Provision barring legal practitioners 
from appearing before Tribunals — Not 
unreasonable. 

(E) Kerala Debt Relief Act (17 of 1977), 
Preamble — Constitutional validity — Act 
was passed for implementation of directive 
principles of State policy under Arts. 39, 
47 and 48 and hence must receive protec- 
tion of Art. 31C of the Constitution. 

(F) Kerala Debt Relief Act (17 of 1977), 
&. 3 — Provision excluding jurisdiction of 
Civil Courts — Not arbitrary. 

. V. Sivaraman Nair, V. M. Nayanar and 
R. Krishnan Nair, for Petitioners; Advocate 
General, for Respondent. 
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AIR 1979 NOC 136 (MADH. PRA.) 
_ = 1979 MPLJ 379 

G. P. SINGH C. J. AND J. S. VERMA, J. 

Siddhi Bala Bose : Library Association 
Merhatal and others, Petitioners v. State of 
Madhya Pradesh and others, Respondents. 

Misc. Petn. No. 579 of 1978, D/- 29-11- 
1978. ` i : 


_. (A) M. P. Ashaskiya Shikshan Sanstha 
(Adhyapakon Tatha Anya Karmchariyon 
Ke Vetano Ka Sandaya) Adhiniyam (20 
of 1978), Pre — Main object of the Act — 
It is to ensure payment of full salary of 
teachers in private schools in time and to 
provide security of tenure. 


(B) Constitution of .IIndia, Art. 19 (1) (c) 
and (6) — Right to form association — Ob- 
jects of association — Interference with by 
law — Permissibility — Extent of — Citi- 
zens forming association — Cannot claim 
larger: rights than available to an individual 
citizen. | 

ICH M. P. Ashaskiya Shikshan Sansa 
(Adhyapakon | Tatha Anya Karmchariyon 


A.I. R. 


Ke Vetano Ka Sandaya) Adhiniyam (20 of 
1978), S. 5 (4), (6), (7) — Section is not in- 
valid — Does not impose undue hardship 
upon private educational institutions... 


(D) M. P. Ashaskiya Shikshan Sanstha 
(Adhyapakon Tatha Anya Karmchariyon 
Ke Vetano Ka Sandaya) Adhiniyam (20 of 
1978), S. 8 —- Power to grant exemption in 
suitable cases — Not by itself invalid un- 
less hostile discrimination is proved. (Con- 
stitution of India, Art. 14). 


(E) M: P. Ashaskiya Shikshan Sanstha 
(Adhyapakon Tatha Anya Karmachariyon 
Ke Vetano Ka Sandaya) Adhiniyam (20 of 
1978), S. 4 — Directions given by-Educa- 
tional Officer — Disobedience — Power to 
prosecute — Not arbitrary power. (Con- 
stitution of India, Art. 14). 


(F) Constitution of India, Art. 20 (1) — 
Right of minorities to run educational :in- 
stitutions — Not absolute — Permissible 
regulatory measure — Test to determine. 

The permissible regulatory measures are 
those which achieve this purpose without 
annihilating the right of the minorities to 
administer their Institutions..Any measure 
which destroys any right of management, 
by taking it away or otherwise, say by 
conferring a right of veto on an outside 
agency cannot be treated as a permissible 
regulatory measure and would infringe the 
right guaranteed under Art. 80 (1). This is 
the test to be applied for deciding the vali- 
dity of a provision challenged on -this 
ground. ; 


(G) M. P. Ashaskiya Shikshan Sanstha 
(Adhyapakon Tatha Anya Karmchariyon Ke 
Vetano Ka Sandaya) Adhiniyam (20 of 
1978), S. 6 (a) (i) to (iv), (b) and (c) — Vali- 
dity — Cls. (i) (ii) of S. 6 (a) do not con- 
travene Art. 30 (1) — Cls. (iii) and (iv) of 
sub-s. (ai and sub-ss. (b) and (c), however 
violate, Art. 30 (1). (Constitution of India, 
Art. 80 (1)). Ke . 
VS Dharmadhikari with Kumari Kanti 
Rao, for Petitioners; S. L. Saxena Govt. 


Advocate, for Respondent No. 1; Gulab 
Gupta, B. K. Mukerjee, Fakhruddin R.:D. 


ners. 
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` Hundikar and O. P. Namdeo, for Ger 
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AIR 1979 NOC 137 (ALL.) 
= 1979 Tax. L. R. 10€3 
FULL BENCH 
. SATISH CHANDRA, C. J., K. C. 


. AGRAWAL AND R. R. RASTOGI, Je. 
Pioneer Trading Syndicate, Vara- . 


M/s. 
Applicant v. Commission2=r of Dn- 
come-tax, Lucknow, ` Respondent. 
Income-tax Reference No. 658 of 1975, 
D/- 4-7- 1979. 
Finance (No. 2) Act (15 of 1365), Ser- 
tion 24 (9), (10), (11) and (15) — Decla- 


` ration and payment of tax by declarant 


— Effect — Deposit by declarant with 
assessee — Scope of enquiry as to capa- 
city of depositor. 1975 Tax LR 515 (A-1) 
Overruled. (1975) 98 ITR 6&1 (Delhi) 
Dissented from. 


The certificate granted by zhe Con- 
missioner under sub-section (15) as o 
the particulars of the voluntarily dis- 
closed income cannot be treated as final 
so as not to be questionable before ary 
court of law or before any authority. 
This certificate is final only in so far as 
the voluntary disclosure is concerned. 
The fact that the voluntarily - disclosed 
income is by a fiction treated s if such 
amount was the total income of the 
declarant or it shall be deemed tobe 
the earned 
opened if question in any other procee- 
ding. The declarant is not granted ary 
immunity in relation to these aspects of 
the voluntarily disclosed income. The 


-immunities granted to him are specifi- 
cally mentioned in sub-sections (9), (19). 


and (11). None of the immunities mer- 
tioned in sub-sections (9), (10) and (1_) 
or the embargo on a public. servant diz- 
closing any particulars contained in (Fe 


declaration before any court, extends to- 


investigation of the nature ard 
voluntarily disclosed ir- 


an 
source of the 
come. 


If an assessee other than the declar- 
ant claims that the 


name of the declarant are mcneys re- 
presenting the income earned by tke 
declarant, this explanation is open to 
investigation. The certificate granted 
under sub-section (15) or the fact that 
the declarant has voluntarily disclosed 
amounts under the Act will not pre- 
clude an examination of the explane- 
tion. 

The fact that certain person made a 
declaration voluntarily disclosing certain 
amounts as his income will be relevart 


1979 Notes/5(1) X 


` payment- 
materials, but the Revenue can ask for 
' satisfaction òf the fact: that the declar- 


income is liable. zo be re- ` 
` (Administrative Aribunal) Rules (1947), 


credit ertries ap: 
pearing in his books of account in the. 
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and admissible as a piece of evidence in 


the enquiry. But it will have no more 


evidentiary value. Certainly it will not 
be conclusive. While: considering the ex- 
planation of the assessee, the Revenue 
will in law be entitled to be satisfied, 
inter’ alia, that . the declarant had the 


. Capacity to. earn the amounts disclosed 


by. him, „The fact of declaration and the 
of tax on it are admissible 


ant had réally earned: that amount, be- 
fore accepting the explanation. 1975 Tax 


LR 515 (All) Overruled. (1975) 98 TR 


681 (Delhi) Dissented from. 


Saran Behari Lal, for 
R. K. Gulati, for Respondent. 


Applicant; 


l P I 


AIR 1979 NOC 138 (ALL). 
= 1979 Lab. I. C. 1028 
FULL BENCH 


K. N. SINGH, K. N. SETH AND 
K. C. AGARWAL, JJ. 


Jyoti Swarup Agarwal, Appellant v. 


-State of U. P. and others, Respondents. 


Special Appeal No. 321 of 


D/- 3-4-1979: 
(A) U.. P. Disciplinary Proceedings 


1974, 


Rule 7 (Prior to its Amendment in 


= 1975) — Validity — Not ultra vires on 


ground of being against principles of 
natural justice — Constitution of deen 
Articles. 226- and 311. 


(B) U. P. Disciplinary Duc 
(Administrative Tribunal) Rules (1947), 
Rule 7 (Prior to its Amendment in 1975) 


-— Not violative of Article 311 of Con- 


stitution. 1974 Al LJ 637, Overruled — 
(Constitution of India, Article 311). — 


(C).-U.. P. Disciplinary Proceedings 


` (Administrative Tribunal) Rules Ge, 
“(Prior to its Amendment in 1975) Rr. 
and 8 — Harmonious construction. - 


‘Rules 7 and 8 are capable of being 
reconciled. The discretion of the -Tribu- 
nal to permit a party to take assistance 


. Of a legal practitioner has been preserv-. 
ed, and that merely by providing that: 


no party will have a right of represen- 


tation, the said discretion is not taken 
- away.. 


R. N. Pandey, for Appellant; Stand. 
ing Counsel, for Respondents. 
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AIR 1979 NOC 139 (ALL.) 
. FULL BENCH 


H. N. SETH, C. S. P. SINGH -AND 
; R. M. SAHAI, JJ. l 


The Commr. of Sales Tax, Uttar Pra- 
desh, Applicant v. Mis Mukti Nath Singh 
Bam Lakhan Singh, SE Gorakhpur, 
Respondent: _ 


Sales Tax Retevenes No. 685 of 1972, 
D/- 27-4-1979. 


U.P. Sales Tax Act as of E 1948), Sec- 
tion 7 (3) — Best judgment assessment — 
Notice to assessee — Necessary — Failure 
to issue notice — Effect. (1363) 14 STC 
534 (All), Overruled. 


A reading of the entire S; 7 and the 
use of the word ‘making’ and determina- 
tion in sub-s. (3) leave.no room for doubt 
. that the best judgment ‘assessment in 
respect of a dealer who has not filed the 
. return cannot be done without notice, 
However, as issue of notice in proceedings 


under S. 7 (3) does not pértain to juris- 


diction but to exercise of jurisdiction: and 
procedural irregularity of not issuing a 
notice may be cured by assessing’ autho- 


rity itself under S. 30 or by appellate | 


and revisional authority under S. 9 or 10, 


the proceedings taken under S. 7 (3) can -. 


not be annulled for failure to issue notice. 


(1963) 14 STC 534 (Al), Overruled; AIR ` 


1957 All 475 (FB) and (1969) 23 STC 324 
(All), Ref. = 


Sub-section (3) not only confers power 
‘to assess to the best of judgment where 
no return is filed but also deals the man- 
_ ner in which the power is to be exercis- 
ed by using the words ‘after making such 


‘inquiry as he considers necessary.’ The. 
‘word inquiry is of very wide import. But . 


what meaning should be given to.it de- 


' pends in the context it has been used. An 
_ examination of sub-ss. D and (3) reveals 


that the word ‘inquiry’ bas been used in 
both but the scope is not same. In sub- 
sec. (2) it is confined to examination of 
return but where no return is filed the 
ambit is different. 
' brought out by the use of the word 


‘making’. The use of the word ‘making’. 


is not without purpose. The dealer men- 
means the dealer 
liable to pay tax. In a case where return 
is filed. the controversy is confined ta 
determination of quantum only. But 
where no return is filed and dealer is not 
on record the assessing authority has to 
ascertain whether the dealer is liable to 
pay tax. An information that a person 
is a dealer may set the machinery in 
motion but the determination of turnover 


Buildings (Regulation of 


‘The difference is 


ALR. 


to the best of judgment can only be of a 
dealer liable to pay tax. The word deter- 
mination means to resolve or to take a 
decision. This cannot be effectively done 
without notice to the assesses. 


The same conclusion is reached by ` 
examining sub-s. (3) of S. 7 along with, 
5. 30, which permits a dealer to make 
an application for setting aside of an 
ex parte order. An assessment order to 
the best of judgment without notice is an 
ex parte order. The remedy of the dealer 
is to file appeal under S. 9 (or) make an 
application to get the order set aside 
under S. 30. For the purposes of the 
question under consideration it may be 
assumed that not only remedies under 
Ss. 9 and 30 of the Act are concurrent 
but appellate authority may also examine 
the sufficiency of notice. If an assessee 
avails of the remedy under S. 30 and the 
assessing authority is Satisfied that no 
notice was issued or if issued it was 
never served the order is bound to be 
set aside. It is not a matter of discretion. 


Standing Counsel, for Applicant; S. R. 
Misra, for Respondent. 


FW/FW/C966/79/SNV 


AIR 1979 NOC 140 (ALL.) 
= 1979 All LJ 718 
FULL BENCH 
K. N. SINGH, K. N. SETH 
K. C. AGRAWAL, JJ. 
Dr. Shamshuddin, Appellant 
Dr. Zaibunnisan and others, 


AND 


y. Smt. 
Respon- 


dents. 


‘Special Appeal No. 246 of 1974, 


Di 10-4-1979. 


(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1872), Ss. 41 and 34 (8) —- U. P. Urban 
Letting, Rent 
and Eviction) Rules (1972), R. 11 — R. 11 
is intra vires the Act — Directly covered 
by S. 34 (8) — Also justified under S. 41. 


(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Rules 
(1972), R. 11, Firstly — Allotment of 
accommodation for public purpose — 
Allotment in favour of Government ser- 


vant — Cannot be presumed to be. for 
public purpose except in certain contin- 
gencies — Priorities given in R. 11 — 


Does not dispense with condition of bona 
fide requirement. Writ Petn. No. 3445 of 
1973 (All), Overruled. 

(C) U. P. Urban Buildings (Regulation 
of Letting,, Rent and Eviction) Rules 
(1972), R. 11 — R. 11 is not violative of 


D 


1979 - 


Art. 14 for classifying applicants for . 


accommodation and giving preference to. 
public purpose. eee of ‘India, 
Art. 14). 


K. M. Dayal, for Appellant;. Sea 
Prasad and K. M. Sinha, for Respon- 


: dents. 
-EW/EW/C545/79/SNV 


AIR 1979 NOC 141 (ANDH. PRA.) _ 
= 1979 Lab. I. C. 915 
- FULL BENCH 


MADHAVA REDDY, SMT. K. AMARES- 
WARI AND NARASINGA RAO, JI: 


The Divisional Engineer, NM. R. T- Cpe- 
ration, City Circle, A. P. S. E Board,. 
Mint Compound, Hyderabad, Petiticner 
v. Ikram Ahmed and others, E 
dents. 


Writ Petn. No. 2508 of 1975, Dj- i7- 11: ` 
1978. 


(A) Industrial Disputes Act (14 of 
1947), Ss. 2 (b) and (98 OI — Term 
“award” in S. 19 (3) — Interpretation — 
Includes awards made -under other en- 
actments as -well. l 


(B) Industrial Disputes’ 7 Act -(14 of 


1947), S. 1 — Industrial Disputes (Appel- ` 
late Tribunal) Act (1950), S. 3 — Over- 


riding effect of I. D. Act in the Stat2 of ` 
Hyderabad. 


Though there is no ‘retical’ express or 


implied, the provisions of the: Indusczrial’ 


Disputes Act as amended and enforced 


in the State of Hyderabad under Indus-- 


trial Disputes (Appellate Tribunal) Act 
48 of 1950 shall prevail, more espec ally 
when S. 3 whereof declares that the pro-- 
visions of this Act (Industrial Disputes 
(Appellate. Tribunal). Act. 48, of 1950) and 
the Rules and Orders made. thereunder ` 
shall have 
thing inconsistent therewith contained in; 
any other law for “the -time being in, 
force or in any instrument. ‘having effect 


_. by virtue of any ‘such law: AIR. 1952 BG 


752, Rel. on, 


(C) Constitution ot India,” Art. 254 — 


Applicability — Pre-Constitution. - enact- i 
ment not covered. ' 
(D) Industrial Disputes: ‘Act (14 ` of 


1947), S. 19 (3) and. (6) — Industrial Dis- 


. putes (Appellate Tribunal) Act (2950), 
Ss. 3 — Award notified under Trade Dis- 
putes Order on 31-3-1950 remaning 


effective and binding- on 26-5-1950 sehen 
LD Act was extended to State of Eyde- 
rabad — Award held: continued tc be 
binding on parties in absence’ of notice 
of termination of award, 


Notes of Cases 141-142 . 


` Satish“ “Chandra: - 
‘Bishnu Pada E and SE Respon- 


effect’ notwithstanding any- 


67 


: (E) Industrial Disputes Act (14 of 
-1947), S. 19, Sch. 2, Item 6 — Award 
conferring benefits of certain amenities 


-où certain workmen in view- of. special 


nature’ of- their duties — It is a concition ` 


of service — General revision -of pay 
scales ` 
` not. be said to have been taken away in 


Effect — Benefit held could 


absence of any 
award or statute. ` 

(F) Industrial. Disputes Act (14 of 
1947), S. 33-C (2) — Scope of jurisdiction 
of Labour Court — Can determine juris- 
dictional fact whether claim is based on 
existing right under,an award, səttle- 
ment etc. — _Competent to- interpret the 
same likė an execution court — Cennot, 
however, create new right. 1977 Lab IC 
1725 (Andh Pra), held not good Jew in 
view of 1972 Lab IC 285 (SC). 


(G) Constitution of India, Art. 141 — 
Larger: Bench of Supreme Court observ- 
ing that all aspects not brought ta the 
notice of the Court in its earlier judg- 
ment — Anything contrary contained in 


subsequent agreement, 


earlier judgment: not binding on Courts -. 


even ‘though it is not specifically over- ` 
ruled. SC 
T. Anantha Baba: for Petitioner; | 


V. Jagannadha Rao, K. Raja Rac and 
Govt. Pleader for Industries. Ga No. 17), 
_ for Respondents. 


) er ; 


"AIR 1979 NOC 142 CAL 


` RAMENDRA MOHAN DATTA 
~ ~ AND. HAZRA JJ. 


“Saha, Appellant v. 


, dents. 


A. F: O. D: No. 177 of 1972, Di 25- E 
1978: 


(A) -Civil D CG ` (1908), Section “107; 


“0. 41 R1 — Question of fact — Apprecia- - : f 


tion of. evidence: — : Duty of Appellate: 
Court. . = 
. In estimatiig the’ value, of oral evi-. 


dence: the trial Judge. has the advantage: 
-which the appellate Court does nct. pos-. 
- SESS.. 


The duty of the. appellate Ccurt in. 
such cases is to see whether the evidence. 
taken as a. whole can reasonably justify 
the ` 


of the “Court, outweighs. such finding. 
When the . question for consideration is 
one of fact the decision of which de- 
pends upon the appreciation of oral evi- 
dence adduced inthe case the appellate 


conclusion which the trial Court ~., 
arrived at-or` whether there is. an ele- ` 
ment of improbability~ arising ` from - pro- ` 
-ved circumstances which in the cpinion ` 


68 Notes of Cases 143~145 


Court has got to bear in mind that it 
has not the advantage which the trial 
Judge had in having the witnesses be- 
fore him and of observing the manner in 
which they deposed in court. This cer- 
-tainly does not mean that when an 


appeal lies on facts, the appellate court . 


is not competent to reverse a finding of 


fact arrived at by the trial- Judge. When. : ` 


there is conflict of oral- evidence of the 
parties on any matter in issue and the 
. decision hinges upon the credibility of 
the witnesses, then unless there is some 
special feature about the evidence of a 
particular witness which has.escaped the 
trial Judge’s notice or there is a suffi- 
cient balance of improbability to dis- 
place his opinion as to where the credi- 
bility lies, the appellate Court should 
not interfere with the finding of the trial 
Judge on a question of fact. The ques- 
tion of demeanour of witness is essen- 
tially a matter for the ‘trial court. ©The 
appeal Court would be ’slow to go-into 
that question and in the normal course 
would proceed on the basis of the obser- 
vations of the trial Court. AIR 1951 SC 
120, ATR 1969 SC 395 and AIR 1978 
NOC 207 (Cal), Rel. on. 


(B) Evidence Act (1872), Section 114 
— Partition suit — Defendant not 


producing books of account in his pos- 


session — Adverse inference can be 
drawn against defendant even if he was 
not called upon expressly to make an 


_, affidavit of documents and no inspection 


and production of documents was. de- 
manded. AIR 1968 SC 1413 Rel. on. 

D K. Das with Gour Roychoudhary, 
_ for Appellant;_N. D. Roy, for Respondents 
-{Bishnu Pada). 


DW/EW/B986/79/DHZ 


AIR 1979 NOC 143 DELHI - 
FULL BENCH 


_V. S. DESHPANDE, C. J., 
N. N. GOSWAMY AND 
HARISH CHANDRA, JJ. . 


‘Union of India, and others, Appellants 
7, Shyam Shiva Prasad, Respondent. 


Letters Patent Appeal No. 70 of 1978, 
DI 24-5-1979. 


Fundamental Rules, R. 5% (i) — Com- 
` pulsory premature retirement in “public 
imterest” — Adverse remarks against 
‘officer concerned in confidential reports — 
Non-communication of — These adverse 
remarks could not form part of the mate- 
rial on which retirement of the officer 
should be based — Order of retirement 
must be set aside. 


A. LR. 


S. C. Malik, Sr. Advocate, K. N. Kata- 
ria, D. R. Thadani and B. D Agarwal, for 


- Appellants: Dr. L. M. Singhvi, Sr. Advo- 


cate, K. R. Nagaraja and Mrs. 
Balu, for Respondent. 


GW/GW/D56€/79/SSG 


ayatri 


AIR 1978 NOC 144 (GAUHATI) 
FULL BENCH 
- BAHARUL ISLAM, ACTG. C. J, 
D. PATHAK AND 
B. L. HANSARIA JJ. 
U. Saul DEhar, Accused-Petitioner v. 
The State of Meghalaya, Opposite Party. 


Criminal Misc. Case No. 67 of 1978, H: 
30- 3-1979. 


Criminal P. C. (1898), Sections 350, 309 
~~ Khasi Siemships (Administration of 
Justice) Order (1950), P. 4 — Trial for of- 
fence of murder in tribal areas of Megha- 
laya —. Deputy Commissioner or Addl. 
Deputy Commissioner can be equated to 
a Sessions Judge and not to a Magistrate 
— Resort to Section 350 — Not permis- 


- sible — Deputy Commissioner or Addl. 


Deputy Commissioner cannot act on evi- 
dence already recorded by his predeces- 


sors. AIR 1962 SC 690 Rel. on. 1977 Cri 
LJ NOC 122 (Gau) Approved. (Per Majo- 
rity: Hansaria J. Contra). 

S. C. Das, for Petitioner; A. Sarma, 


Public Prosecutor, Meghalaya, for nee 
site Party. 
GW/HW/D713,79/SSG 


AIR 1979 NOC 145 (KANT.,) 
l = 10°79 Lab. I. C. 1060 
FULL BENCH . 


D. M. CHANDRASHEKHAR C. J, 

E. S. VENKATARAMIAH AND ` 

- M. K. SRINIVASA IYENGAR JJ. 
. Regional Director, Employees State 
Insurance Corporation of India, Banga- 
lore, Petitioner v. The Manager, Asso- 


- ciated Cement Co. Ltd., Respondent. 


Misc. First Appeal No. 918 of 1974, D/- 
25-1-1979. 


Employees’ State Insurance Act (34 of 
1948), Section 2 (9) and (12) — Term 
“employee” in Section 2 (9) — Hospital 
attached to and maintained by , factory 
exclusively for benefit of employees of 
factory and their families — Workers 
employed in Hospital are “employees” 
within S. 2 (9). 
BW/CW/A927/719/MVI 


D 
~~ os 


1979 
AIR 1979 NOC 146 (KER.) 
= 1979 Tax. L. R. 2475 
FULL BENCH 
V. P. GOPALAN NAMBIYAR, C. J., 
K. BHASKARAN AND 


Baa CHANDRASEKHARA MENON, JJ... 


,- Enoch Pharma and others, Petitioners . 
wv State of Kerala and others, 


dents. ° 

O. P. No. 4935 of 1974-D, D/- 2-1-1979. 
' (A) Constitution of India, Sevz2nth 
Schedule List I, Entry 84, List II, Entry 
8 — Cochin Abkari Act (1 of 1077), Sec- 
tions 12, 12A, 12B, 13, 13A, 14 and 68A 
(as amended in 1967) — Validity — Ke- 
rala Spirituous Preparations (Control) 


` Rules (1969) Rr. 4, 5, 6 (3) and 11 (a) — 


Rules are intra vires — No conflict be- 
tween Entry 84 of List I and Entry 3 of 
List If — Medicinal and Toilet Prepara- 
tions Act and the Rules framed there- 
under and the Drugs Act and Sections 12, 
12A, 12B, 13, 13A of Cochin Abkari Act 
operate in different spheres — No zon- 
flict of legislative jurisdiction involved. 

(B) Constitution of India, Arts. 1€ (1) 
(£), (ei and 301 — Cochin Abkari Act (1 
of 1077), Sections 12, 12A, 12B, 13, 13A, 
14, 68A and Kerala Spirituous Prepara- 
tions (Control) Rules (1969), Rr. 4, 3, 6 
(3) and 11 (a) — Object of the Act and 
Rules thereunder is to prevent abuse of 
alcoho] for manufacturing spurious d-ugs 
— Restrictions are reasonable — No. con- 
travention of Art. 19 (1) (Í) — Grani of 
lincence —- Commissioner required to 
take into consideration total requirement 
for use and consumption in State — 
Art. 301. not contravened. 

(C) Constitution of India, Seventh 
Schedule List I, Entry 8 — Kerala Re- 
ctified Spirit Rules (1972), R. 16 (4. — 
Power to levy supervision charges in re- 
spect of sales of non-duty paid rectified 
spirit, from bonded spirit store — Not 
taken away by enactment of Medicinal 
and Toilet Preparations Act — Stat2 is 
competent to levy supervision charges 
under Entry 8, List II — R. 16 (4) thre- 
fore, is not ultra vires. 


(D) Cochin Abkari Act (1 of 1077) (as 
amended in 1967) — Power.to levy cuty 
on alcohol wasted during `" manufacture 

— Included in power to control abuse of 
Steet: 

O. V. Patel, M. Ramachandran, C J. 
Balakrishnan, U. K. Ramakrishnan, T. K. 
Jayaram and M. Radhakrishnan, for Feti- 
tioners; Advocate General M ` M. Atdul 
Khader, for Respondents. ` 
DW/DW/B930/79/DHZ 
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AIR 1979 NOC 147 (KER.) 
FULL BENCH ` 


V. P.GOPALAN NAMBIAR, C. J., 
V. BALAKRISHNA ERADI AND | 
GEORGE VADAKKEL, JJ. 


L. Robert D'Souza, Petitioner v. The 
Executive Engineer, 5. Rly. and another, 
Respondents. ` ` 

O. P. No. 4401 of 1974, D/- 9-1-1379. 

Industrial Disputes Act (1947), Sec- 
tions 2 (eo) and 25F —. Automatic termi- 
nation by virtue of R. 2505 of Reilway 
Establishment Manual — No retrench- 
ment — (1972) 2 L. L. J. 568; (1978) 2 
L. L. J. 254 and Writ App. No. 201/78 
(Ker.) Overruled. (Railway Establish- 
ment Manual, R. 2505). 


Where the termination of service of the 
petitioner is not on the ground that he 
had become surplus to the requirements 
of the railway establishment but on a 
totally different ground, namely, that 
he has unauthorisedly absented himself 
and thereby invited the applicability of. 
the provision for automatic termination 
contained in. Rule 2505 of the Railway. 
Establishment Manual, the petitioner 
cannot be said to have been ‘retrenched’ 
from service and hence Section 25-F of 
the Act is not attracted. 1972 Lab IC 
1588 (Ker), 1978 Lab IC 394 (Ker.) and 
Writ Appeal No. 201 of 1978 (Ker.) ver: 
ruled. Case law Discussed. 


M. M. Cheriyan ina K. R. halakha: 
ran Pillai, for: Petitioner; Addl. Advocate 
General T. C. N. Menon, K. P. Patarose, 
M. C. Cheriyan and T. D. ao 
for Respondents. 


GW/GW/D231/79/CWM 


AIR 1979. NOC 148 (KER.) 
FULL BENCH . 


V. P. GOPALAN NAMBIAR C. J. 
V. BALAKRISHNA ERADI AND 
GEORGE VADAKKEL JJ. 
The Commissioner of Income Tax, Ke- 
rala-I, Ernakulam, Applicant v. B. M. 
Edward, Respondent. 
L T. R. Case No. 56 of 1976, D/- 26- 2- 
1979. d 
Income-tax Act (1961), Section 119 — 
Circular under Section 5 (8) of 1922 Act 
was in force during assessment year 1971- 
72 but withdrawn after its expiry and 
before assessment order was passed — 
I. T. O. is bound by the circular — As- 
sessee entitled to have assessment com- 
pleted in accordance with it and the loss 
incurred by his wife, set off against his 
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income. I. T. R. No. 35 of 1971 (er 
Overruled, 
Although the circulars are primarily 


meant to serve as guidelines, and are 
binding upon the subordinate authorities 
vested with the administration of the 
-ncome-tax Act, some of them, from their 
nature and content, do confer some pri- 
vileges and rights on the assessee whose 
eases have to be assessed by the autho- 
sities concerned. In regard to circulars 
affecting the rights of assessees, despite 
zhe power to recall or withdraw the 
zircular, the assessee’s rights to have the 
assessments effected or carried out in 
accordance with the circulars, cannot be 
srejudically affected by the recall or the 
withdrawal of the circulars. AIR 1965 
SC 1375 and AIR 1972:SC 524 Rel. on. 


P. K. Ravindranatha Menon, for Ap- 
plicant: K. S. Paripoornan and G. Siva- 
rajan, for Respondent. 


3W/HW/D791/79/KSB 


AIR 1979 NOC 149 (MAD.) 
SC = (1979) 1 Mad. L. J. 94 


T. RAMAPRASADA RAO C. J. 
AND RAMANUJAM J., 


C. K. Ramaswamy, Appellant v. G. 
Vasantha Pai and another, Respondents. 


Writ Appeal No. 368 and C. M. P. 
No. 7991 of .197&, D/- 29-8-1978. 


(A) Constitution of India, Arts. 188, 
163 — Oath or affirmation by member 
of legislative Council of the State — 
Governor’s act or function under Art. 188 
whether results in an act compelling 
him to consult the Council of Ministers 
under Art. 163. 


Art. 188 merely provides for a minis- 
terial act to be done by the Governor 
and in doing such a ministerial act which 
he is enjoined to do under the Constitu- 
tion the Governor is not acting on the 
advice of the Council of Ministers. No 
option or discretion is given to the Gov- 
ernor in witnessing the oath taking by 
Members. Nor any decision by the Gov- 
ernor is involved in witnessing such 


E: wn wm d 


. oath taking. Witnessing of the oath 


taking by the Governor cannot in any 
-7 sense be an executive function which is 
to be done by him on the advice of his 
Council of Ministers. The Governor 
cannot -refuse to function under Art. 188 
on the ground that the Council of Minis- 
ters has advised him not to act there- 
under. 


(B) Constitution of India, Arts. 188, 
193 — Scope — Oath or affirmation by 


ALR. 
member of Legislative Council of the 
State — Provision of Art. 188 is manda- 


tory and its compliance should be taken 
to be a condition precedent before a per- 
son chooses to sit and vote as a member 
of the Legislature of a State — Art. 193 - 
imposes a penalty for not obeying Art. 
188 — Doctrine of substantial com- 
pliance can be invoked. 

(C) Constitution of India, Art. "188 -~ 
Oath or affirmation by member of Legis- 
lative Council of -the State — Nominee 
appointed by Governor — Both the Gov- 
ernor as well as his nominee can 


con- 
esryently exercise jurisdiction under 
Art. 188. 

(D) Constitution of India, Arts. 226, 


36%, 188 — Writ petition by a duly elect- 
ed member to the Legislative Council of 
the State — Petitioner challenging that 
the Secrctary to the Government prevent- 
ed him to comply strictly with the pro- 
visions of Art. 188 — Petition not barred 
by Art. 361. 


(E) Constitution of India, Art. 226 — 
Writ Petition — Declaratory relief — If 
can be granted. i 

It is well established that in exercise 
of the power under Art. 32 or 226 the 
Courts are not fettered by the procedure 


and technicalities of the Writs in English 


law and the jurisdiction- of the Courts 
is wide enough even to make declaratory 
order, if that is the proper relief to he 
given to the aggrieved party. 


KV/LV/E977/78/LGC 


AIR 1979 NOC 150 (PUNJ. & HAR.) 
= 1979 Lab. I. C. 995 


FULL BENCH 
S. S. SANDHAWALIA, C. J. 
A. S. BAINS AND J. M. TANDON, JJ. 
General Manager, Northern Railways, 
New Delhi, Petitioner v. Presiding Offi- 
cer, Central Govt. Labour Court and 
others, Respondents. 


Civil Writ No. 4369 of 1973, D/- 22-1- 
1979. 


Industrial Disputes Act (14 of 1947), 
Section 33-C. (2) — Claim under — Heir 
or nominee of deceased workmen, cannot 
move Labour Court under Section 33-C 
(2). 1972 Lab IC 733 (Bom) and 1977 Lab 
Ic 1385 (Pat), Diss. from. Per Majority 
(A. S. Bains, J. contra). 

P. S. Jain, K. L. Khanna and V. M. 
Jain, for Petitioner; Amar Dutt, for Re- 
spondents. 

EW/EW/C495 /79/SSG 


1979 


AIR 1979 NOC 151 (PUNJ. & HAE.) © 
= 1979 Lab. I. C. 1015 
FULL BENCH 
S. SG SANDHAWALIA C. J. 
B. S. DHILLON AND 
SURINDER SINGH JJ. 
= Hari Dev, Petitioner v. State of pun: 
. jab and others, Respondents. 


Amended Civil Writ Petn. No. 2970 oft 


1975, D/- 15-1-1979. 

(A) Punjab Municipal (Executive Offi- 
cer) Act (2 of 1931), Section 3 (7) (before 
its repeal by Act 24 of 1973) — Execu- 


tive Officer of Municipality — Termina- 
tion of service -—— Principles of na-ural 


justice not attracted. 


(B) Punjab Municipal (Executive Offi- 
cer) Act (2 of 1931), Section 3 (7) — Ex- 
ecutive Officer of Municipality — Power 
to terminate his services under Section 3 
(7) — Not violative of Art. 14 of Cansti- 
tution. (Constitution of India, Art. 14). 

J. L. Gupta with H C. Setia, for Peti- 
tioner, L S. Tiwana Addl. Advocate 
General for Punjab State, Anand Swarup, 
with M. L. Bansal and Sunil Parti, for 
Respondents Nos. 2 and 3 ` 


EW/EW/C462/79/SNV 


AIR 1979 NOC 152 (PUNJ. & HAR.) 
= 1979 Lab. I. ©. 1011 \ 
FULL BENCH 
S. S. SANDHAWALIA C. J., 
S. C. MITAL AND - 
RAJENDRA NATH MITTAL JJ- 
Surinder Kumar and another, Peti- 
~tioners v. State of Haryana and o-hers, 
Respondents. 
Civil Writ Petn. No. 6549 of 1975 D/- 
15-12-1978. 


(A) Constitution of India, Art. 309, 
Proviso — Punjab Excise and Taxation 
Department (State Service Class III-A) 
Rules (1956), Rr. 6, Proviso and 13 — Ap- 


pointment to posts of Assistant Excise’ 


and Taxation Officers — Rotational sys- 
tem of appointment cannot be read in 
= quota rule as provided in R. 6 im the 
absence of provision therefor in Rules. . 

(B) Interpretation of Statutes — Imn- 
ternal aid —— Statute and its pacts — 
Proviso — Qualifies the rule — Two in- 
terpretations possible —- One bringing it 
within purview of rule must. be accepted 
' and not vice versa. 


Kuldip Singh with R. S. Mongia, for 
Petitioners, S. C. Mohunta, Adrocate 
General with Naubat Singh, Sr. Dy- Ad- 
vocate General, for the State; K. 5. Kun- 


’ Petitioner v. Regional 


- ment 


Nozés of Cases 151-154 71 
du, (for No. 20); J. L. Gupta, (for Nos. 18 ` 


and 23), H. L. Sibal, Sr. Advocate with 
R. P. Sawhney, (for No. 45); R. P. Sawh- 
ney, (for No. 24) and R. P. Bali (for 
No. 8) tor Respondents. 


DW/DW/C157/79/SNV 


AIR 1979 NOC 153 (RAJ,) 
= 1979 Lab. I. C. 1017 
FULL BENCH 
DWARKA PRASAD, S. K. MAL LODHA 
AND M. C. JAIN, JJ. 

Bikaner Cold Storage Co., Bikaner, 
Provident Fund 
Commr., Rajasthan, Respondent. 

Civil Writ Petn. No. 803 of 1966, D/- 
14-2-1979. : 

(A) Employees’ Provident Funds and 
Mise. Provisions Act (19 of 1952), Sec- 
tion 19-A — Central Government whe- 
ther can issue directions under Sec- 


-tion 19-A at the instance of private par- . 


ties — Adjudication of the question in 
writ proceedings — Central Government 
is necessary party —— Entitled to oppor- 
tunity of hearing — Writ petition with- 
out impleading Central Government not ` 
maintainable — (Constitution of India, 
Art, 226). 


(B) Employees’ Provident Funds and 
Misc. Provisions Act (19 of 1952), Sec- 
tion 1 (3) — Applicability of the Act — 
Employment of 20 or more persons — . 
Computation — Inclusion of names of 
workmen in muster roll not necessary — 
Casual labourers engaged for doing work 
not connected with normal business - of 
establishment — Cannot be included for ` 
computing 20 employees — Employer 
carrying business of cold storage — En- 
gaging casual labourers for building re- 
pairs — Cannot be included. 


J. P.- Joshi, for Petitioner: D. S. Shiso- 
dia, Govt. Advocate, for Respondent. ` 


EW/EW/C777/79/DVT_ 


AIR 1979 NOC 154. (ALL) 
_DEOKI NANDAN J. 
Vijai Chand and others, Appellants v. 
Thakurji Radha Krishna and others, Res- 
pondents. 


Second Appeal 
2-7-1979. 


(A) Hindu Law — Religious 


No. 1352 of 1976, Di- 


| Ee 
— Transfer of property by shebait 
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— Deed of transfer stating that person 
purported to transfer property as muta- 
walli on behalf of deity — Transferee 
cannot be heard to say that the property 
was not endowed property. 

(B) Hindu Law — Religious Endowment 
— Alienation — Legal necessity — It is 
for alienee to show that there was legal 
necessity for transfer and that he had 
made proper enquiries. 

(C) Civil P. C. (1908), S. 92 — Applica- 
lility — Suit being ‘essentially one for 
possession against strangers S. 92 does 
rot apply. 


(D) Hindu Law — Religious Endow- 
ment — Private endowment for-sewa and 
kuja of family idol! — Only members of 
family are entitled to benefit of worshipp- 
ing deity and only heirs of original foun- 
der are entitled in law to be shebaits. 

(E) Hindu Law — Shebait — Succes- 
sion — General Law of inheritance as 
amended from time to time applies to 
inheritance of shebaiti rights also. 

M. A. Qadeer, L. N. Pandey and Dr. 
Gyan Prakash, for Appellants; Sripat 
Narain Singh, for Respondents. 


GW/HW/D640/79/DHZ 





AIR 1979 NOC 155 (ANDH. PRA.) 
RAMACHANDRARAO J. 
B. Sriramulu, Petitioner v. Y. Rama- 
cnandram, Respondent. | 
Civil Revn. Petn. No. 4625 of 1978, D/- 
13-2-1979. ' 
(A) A. P. Indebted Agriculturists Land- 


less Labourers and Artisans (Tem- 
porary Relief) Act (24 of 1976), Sec- 
tion 2 (e) — A. P. Agricultural Jn- 


debtedness (Relief) Act (No. 7 of 1977), 
Section’ 3 (t) — Execution of money- 
decree — Judgment-debtor claiming relief 
az ‘artisan’ under 1976 Act — Evidence 
as to his being a farmer, coming on re- 
cerd — Executing Court was justified in 
allowing judgment-debtor to raise plea 
of small farmer under 1977 Act, the 
same being question of pure law on evi- 
dence on record and when upheld, 
would bar the jurisdiction of the court to 
entertain the execution petition. 

(B) A. P. Agricultural Indebtedness 
(Relief) Act (No. 7 of 1977), Ss. 3 (t) (i) 
‘and 4 — Judgment-debtor having agri- 
caltural land within limits prescribed by 
S. 3 (t) (i) as prinicpal means of livelihood 
— Land under. personal cultivation — 
Held, judgment-debtor is a smali far- 


A LR 


mer within the meaning of the Act and 
entitled to benefit under the Act, i.e. to 
have his debt discharged. 


K. Venkataramaiah, for Petitioner; K. 
Mahipatirao, for Respondent. 


GW/GW/D427/79/GSN/SNV 


AIR 1979 NOC 156 (CAL.) 
MRS. MONJULA BOSE J. 


Alliance Jute Mills Ltd, Applicant v. 
Hari Prosad Lahia and others, Respon- 
dents. 


Suit No. 533 of 1973, D/- 7-5-1979. 


Forward Contracts (Regulation) Act 
(1952), Ss. 2 (c) and (i) and 15 (3-A) — 
Case of immediate delivery is not con- 
templated by definition of forward con- 
tract contained in S. 2 (c) read with 
Cl. (i) — Contract for sale of unfinished 
jute manufactures and hessian — Im- 
mediate delivery proved — Contract not 
illegal on that ground — Plea of illega- 
-ity also could not be urged as no Gov- 
ernment. Notification restraining forward 
trading in Class of goods in question had 
been shown or proved — It could not be 
assumed that the subject matter of the - 
suit was covered by any Notification 
under S. 15 or S. 17 and so, the subject 


_ Matter of the suit came within the mean- 


ing of the Act and was thus void ab 
initio. 


The combined effect of the two cls. (c) 
and (i) of S. 2 make “future delivery” 
one of the necessary ingredients or re- 
quisites of a forward contract. 


The fact that there was no mention 
of the date of delivery in contract deed 
is of no consequence as the goods were 
élready in the possession of the buyers 
end the same was not required to be 
rnentioned therein. Moreover, construing 
the contract, the intention of the parties 
és gathered from the surrounding circum- 
stances was that no physical delivery 
was required to be effected, and upon 
escertainment of quantity and fixation of 
the price therefor, the title in the said 
goods passed to the buyers and they were 
liable to pay the price therefor. | 


T. P. Das, for Applicant; Bachawat, 
for Respondents. . SE 
GW/GW/D270/79/VBB 


1979 


"ATR 1979 NOC 157 (SC) 
(From: Mysore) ` ` 


S. MURTAZA FAZAL ALI AND 
PS KAILASAM JJ. 

Criminal Appeal No 112 of 1973, Dj/- 
20-4-1979. 

Hari Shankar Sharma, Appellant v. 
State of Mysore, Respondent. i 

Penal Code (1860) Ss. 301, 302, 304-A 
and 307 — Appellant with intention to 
kili A, killing B — Appellant guilty of 
murder under S. 302 — Case canmot 
be brought within ambit of S. 304-A or 
S. 307. 
HW/HW/C743/79/VBB 





AIR 1979 NOC 158 (SC) 
= (1979) 1 F. A. C. 259 
(From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM JJ. 


Criminal Appeal No, 363 of 1974, DJ- 
20-4-1979. 


Phudoo and others, Appellants v. 
State of Madhya Pradesh, Respondent. 

(A) Probation of Offenders Act (1958), 
S. 4 — Accused, young man of less tkan 
20 years at the time of incident—It is a 
fit case for being dealt with under Act 
-— Sentence suspended and accused -e- 
leased on probation of good conduct — 
Accused directed to -execute bond ior 
Rs. 2000/ "s 


(B) Penal Code (1860), S. 53 —— Sen- 
tence, 


Held that in the peculiar facts «md 
circumstances of the case and hav-mng 
regard to the fact that the accused heve 
been on bail it will not be conducive in 
the interest of justice to send them beck 
to jail but the complainant must be 
adequately compensated. "The": sentence 
of . imprisonment set aside and ior 
balance of sentence remitted, fine was 
imposed. 

HW/1W/C742/79/MVJ 


AIR 1979 NOC 159 (SC) 
: (1972) 38 Cut. L. T. 940 
S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM JJ. 
Criminal Appeal No. 216 of 1972, 
D/- 20-4-1979. 
M. L. N. Sharma, Appellant v. State 
of Orissa, Respondent. 


Contempt of Courts Act (70 of 1971), 
S. 19 (1) (b)—-Appellant held guilty of cen- 
‘tempt by High Court and admonished in 


1979 Notes/5 (2) & 6 (1) XI 


Notes of 


Cases 157-161 , gë 


open court and warned of dire con- 
sequences if he repeated — Appellant 
also ordered to pay cost — Appeal to 
Supreme Court — Lapse of 7 years —: 
Warning of dire consequences becoming 
otiose — Held warning should be de 
leted and award of costs set aside. 


HW/IW/C745/79/MVJ 





AIR 1979 NOC 160 (ALL) 
DEOKI NANDAN J, 


Meraj Ahmad, Appellant v. Smt, 
Alvida Begum and others, Respondents. 


F.A.F.O, No. 439 of 1975, D/- 10-7- 
1979. | 


Guardians and Wards Act (1890), Sec- 
tion 25 — Custody of minor — Applica- 
tion under S. 25 by Muslim father — 
Welfare of minor is of paramount con- 
sideration — Whether it will be for the 
welfare of the minors to return to the 
custody of the father, was a. question 
of fact which could be decided by the 
Court on evidence — Applicant failing 
to adduce any evidence to prove neces- 
sary facts — Application refused: AIR 
SE Oudh 51 and AIR 1946 Mad 110, 


A Muslim father’s application for 
custody of his minor children and for 
appointment as their guardian was dis- 
missed. In first appeal before High 
Court it held that this appeal would be 


treated as one made under S. 25 of 


Guardians and Wards Act. Under that 
provision, the welfare of the minor is of 
paramount consideration and the Court 
is not bound to make an order of cus- 
tody in favour of the lawful guardian 
of the minor unless it is satisfied that 
it will be for the welfare of the Ward 
to return to the custody of guardian, 


“HW/IW/D821/79/MDH/VBB 





AIR 1979 NOC 161 (ALLJ 
(LUCKNOW BENCH) 
S. C. MATHUR, J. 
Rama Adhar, Appellant v. Suraj 
Narain and another, Respondents. 
Appeal No, 34 of 1977, DJ- 8-5-. 
1979. 


Specific Relief Act (1963), S. 13 — Suit 


‘for specific performance of contract to 


sell land — Sale requiring previous -per- 
mission under S. 5 (1) (c) (ii) of U. P. 
Consolidaton of Holdings Act — Plaintiff 
ean be granted relief by directing de- 
fendant vendor to apply for permission 


74 Notes of 


and to execute sale deed after obtaining 

permission. AIR 1971 All. 444 and AIR 

1930 P. C. 287 and AIR 1964 SC 978 and 

AIR 1970 Andh Pra 19 Foil. (U. P. Con- 

' solidation of Holdings Act (5 of 1954), 
S. 5 (1) (c) GO.) 

GW/HW/D561/79/JHS 





AIR 1979 NOC 162 (ANDH. PRA) — 
l :MADHAVA RAO AND 
- RAGHUVIR JJ. 


Inabathina Subbarao and others, Peti- 
tioners v. The Govt. of Andh. Pra, and 
another, Respondents. 


Writ Petn, No. 5160 of 1977, D- 19-11- 


- 1978. 


Land Acquisition Act {1894}, S. 6 — 
Acquisition for Andhra Pradesh State 
Road Transport Corporation — Provi- 
sions of Part VII not followed — Ac- 
quisition bad. 


If the land is needed for public pur- 
pose, the compensation to be awarded 
must be paid wholly or partly out of the 
public revenues and if it is for a com- 
pany the provisions of Part-VII of the Act 
are to be necessarily followed and the 


compensation in that event could be paid. 


wholly by the company. [It is only sub- 
ject to the provisions of Part-VII of the 
‘Act that a declaration under S. 6 could be 
made in cases where the acquisition is for 
a company. Andhra Pradesh State Road 
Transport Corporation for which the 
Land was acquired, was a company as de- 
fined under the Land Acquisition Act, The 
acquisition having been made Tor the 
benefit of a company, A. P.S. R. T.C 
though for a public purpose, was bad as 
no part of the compensation was to 
come out from‘the public revenues and 
the provisions of Part-VIj - of -the Act 
had not been followed. AIR 1963 SC 
1890 Rel. on. 


P. Kodandaramayya, for Petitioners; 
Govt. Pleader for Land Acquisition, for 
Respondents. 


CW/EW/B669/79/DHZ 





AIR 1979 NOC 163 (CAL,) 
MRS. MONJULA BOSE, J. 

Sethia Mining Manufacturing Corpora- 
tion Ltd., Petitioner v. Khas Dharam- 
band Colliery Co. Ltd., Respondent 

Suit No: 58 of 1972, D/- 3-7-1979. 

(A) Limitation Act (1963), S.°5 and 
Aris. 122 and 137 — Peremptory order 
for filing ‘affidavit of documents within 


Cases 162-163 


A.I. R. 


certain period and in default suit to 
stand dismissed — Non-compliance of 
order — Subsequent application by plain- 
tiff for extending time and for setting 
aside or varying order — Bar of limita- 
tion —. Exercise of inherent powers 
under S. 151, C. P. C. — (Civil P. G.. 
(1908), S. 151 and ©. 43, R. 1 (f)). 


= During the pendency of a suit for 
recovery of the price of coal sold and 


delivered, a single Judge of the High 
Court exercising original civil jurisdic- 
tion, on the application of the defen- 
dant passed a peremptory order dated 
5-8-1975 directing the plaintiff to file its 
affidavit of documents within. 10 days 
of the order and in default thereof order- 
ed that the suit shall stand dismissed 
with costs. The plaintiff after obtaining 
a letter of consent from the advocate 
of the defendant had filed in court on 
30-4-1976 the affidavit of documents 
affirmed on 30-7-1975. On „November 
17, 1978 the plaintiff gave notice to the 
defendant that the matter would be men- 
tioned before the Court for fixing an 
early date for hearing and at the time 
of mentioning it was submitted on behalf 
of the defendant that the suit already 
stood dismissed by virtue of the order 
dated August 5, 1975. In this background 


‘the plaintiff filed an application praying 


for condonation of delay, if any, for filing 
the said affidavit and for modification 
and/or variation of the said order dated 
August 5, 1975.. 


Held, (i) ‘that the application filled by 


the plaintiff was clearly barred by 
limitation under Art. 122, Limita- 
tion Act, 1963. Even if Art. 137 


was considered the relevant Article the 
petition beyond limitation was liable to 
be dismissed, as the court has no juris- 
diction to extend the time prescribed 
by the Act and the court in such cases 
cannot exercise its Inherent power to 
set aside order of dismissal for default 
which has already come into operation. 


(ii) that the order dated 5-8-1975 
was final and binding and therefor= the 
court cannot in the exercise of its in- 
herent power set aside or vary that 
order. ` Moreover, . the inherent power 
under S. 151 Civil P. C. cannot be ex- 
ercised as an appellate power particular- 
ly when the said order was appealable 


under O. 43, R. 1 (£) Civil P. C. 


(iii) that as the plaintiff was clearly 
negligent and showed contumacious dis- 
regard for the order of the court he 
could not take advantage of his own 
wrong by reason of the subsequent let- 


1979 
Ber of 24th April 1976 written at -he 
instance of Advocate on Record of zhe 


defendant giving his consent to the filing 
- of affidavit. Inasmuch as the suit already 
stood dismissed at that time no. consent 
could have revived the said. suit already 
dismissed and the orders subsequertly 
obtained for filing of affidavit of dozu- 
ment is of no consequence. AIR 41361 
SC 882 Dist. 


(B) Civil P. C. (1908), O. 9, Rr. 3 and 
8 and O. 11, R. 21 — Calcutta High Court 
Rules (Original Side), Chap. X, “Rr. 35 
and 35-A — Suit can be dismissed for 
default or for non-prosecution before de- 
cree is drawn up. 


It is not correct to say that a suit can- 
not be dismissed for default, until a Je- 
eree is drawn up dismissing the suit and 
unless it has appeared in the day’s list 
for hearing. Rules 6 and 10 of Cap 
XVI of the Rules of the Court referrec to 
are applicable to decrees passed by the 
Court and have no application to orders. 
The Code of Civil Procedure as well 
as the High Court’ Rules, Original 
Side, provide for -an order of dismissal 
without requiring any decree to be pas- 
sed thereon. For instance, Ch. X R. 35 
and R. 35-A of the High Court Riles 
. provide for disposal of suits for want 
of prosecution. Such suits disposed of 
for default do not require any adjudia- 
tion to be made thereon and as such the 
same not being dismissal under a decree 
does not necessitate drawing up ofa Je- 
cree, Similarly, under O. 9 Rules 3 and 
8 as also O. 11 R. 21. of the C. P.C. a 
Court is empowered to pass an order dis- 
missing a suit for non-prosecution, ` and 
such orders do not come within the je: 


finition of a-decree under Bi 2 of the 


Code of Civil Procedure and are aot 
required to be drawn up as a decree. 


Bachawat, for Petitioner; Bhabra, for 
Respondent. 


HW/HW/D996/79/KSB ` 


AIR 1879 NOC 164 (CAL) 
ANIL K. SEN AND B. C. RAY, JJ. 
Nemai Chandra Sadhukhan, Appellant 
y. Chatrapati Sadhukhan, Respondent. 
A. F. O. O. No. 113 of 1977, D/-1- 
3978. ` ; 


Provincial Insolvency Act (5 of 1920), 
Ss. 6 (g), 9, 13 (2) — Adjudging debtor 
insolvent — Petition for ~— Require- 
ments — Suspension of payment of debts 
within S. 6 (ei — Meaning. ny 


Notes of Cases- 164-165 


l 


op 


In a petition for adjudging the debtor 
an insolvent it is incumbent -on the cre- 
ditor.to specify the acts of insolvency 
and the date of their commission ‘in the 
petition. oS A ) 

Refusal to pay- the sum due to the 
petitioner who is one of the creditors and 
the express declaration to him that the 
debtors have suspended payment of his 
debt, do not mean suspension of pay- 


‘ment of debts to all their creditors as 


required under cl. (g) of S. 6 of the Act 
and as such this allegation’ does not 
constitute an act of insolvency commit- 
ted by the debtors. Under S. 6 (g) of the 
Act a debtor commits an act of’ insolv- 
ency only if he givés notice to ‘any of his 
creditors that he has suspended payment 
or about to suspend payment of his debts 
due to his creditors generally and the 
time, place and particulars of the notice 
should be accurately specified. Moreover 
the acts of insolvency not alleged to have 
been committed within 3 months prior to 
the date of. presentation of the insolv- 
ency petition, the alleged acts cannot be 
regarded as acts of insolvency within 
the provisions of S. 6 of the said Act. 
AIR 1932 Lab 643 (2) and. AIR 1934 Rang 
87 and AIR 1928 Mad 393 and AIR 1932 
Cal 290, Rel. on. 


Dipankar. Ghosh, Samir Kumar 
Mukherjee and Nirmal Kumar Manna, 
for Appellant; B. C. Dutt, Biswajit 
Ghosh and Debashis Mitra, for Respon- 
dent. >- s «i 
DW/DW/8B978/79/BBB/VBB 


AIR 1979 NOC 165 (CAL 
l G. N. RAY, J. 
State of West- Bengal, Appellant v. 


Narendra Nath Chuan and others, Res- 
pondents, ` ' 


A. F. A. D. No. 1631 of 1972, D/- 27-7- 
1979. >: ; À 

West Bengal Estates: Acquisition Act 
(1 of 1954), S. 2 (b) — West Bengal Land 
Reforms Act (10 of 1956), Ss. 2 (6-A), 
14-B — Incumbrance.— Barg right is 
incumbrance — Right cannot be claimed 
after vesting of estates in State. 

The right of barga is an. incumbrance 
and when the estate vested in the State 
of West Bengal. free from. ail incum- 
brances under the Estates Acquisition 
Act, a bargadar whose barga-right had 
vested under the Estates Acquisition Act, 
is not entitled to claim such right under 
the State. 1978 (2) CLJ 30, Followed. 

No doubt under S. 2 (6-A) of the Land 
Reforms Act barga right is not an in- 

3 


76 Notes of Cases 166-169 
-curmbranee and this. ‘definition. over- . 


rides. the provisions of Estates Acquisi- 
tion Act but this was enforced under 
notification dated 25-9-1965 and long be- 
fore the enforcement of the said defini- 
tion, the vesting of estate under the 
Estates Acquisition Act in the instant 
case had taken place. Accordingly, the 
estate which had vested in the State 
‘under the Estates Acquisition Act free 
from incumbrances 
simply because some of the provisions of 
the Land Reforms Act were enforced at 
a later date. 


Amar Nath Banerjee and Sanat Kumar 
Seal, for Appellant; Mukul Prokash 
Banerjee, for Respondents, 


HW/HW/E6/79/GSN 





AIR 1979 NOC 166 (CAL.) 
DIPAK KUMAR SEN, J. 


Bhupati Bhusan Banerjee and others, 
Petitioners v. Additicnal Collector (L. R.) 
and others, Respondents. 


C. R. No, 14655 (W) of 1975, D/~. 6-6- 
1979. 


Constitution of India, Art. 226 — Memo 
No. §EA/969(4)/IV-3/75 — Validity of 
Memorandum — Delimitation of Tahsil 
Blocks — Tahsildars challenging delimi- 
tation — No area specified in the agree- 
ment with the State — However area of 
work to be decided by State — Held 
Memorandum could not be challenged by 
Tahsildars. 


Biplab Mukherjee, for 
K. N. Laha, for Respondents, 


GW/GW/D548/79/JDD 





AIR 1979 NOC 167 (DELHI) 
RAJINDAR SACHAR, J. 

Gulab Rai Sharma, Appellant v, Smt 
Pushpa Devi, Respondent. 

F.A.O. No. 64 of 1978, D/- 9-3-1979. 

Hindu Marriage Act (1955), S. 13 — 
Divorce — Grounds — _  Irretrievable 
breakdown of marriage, not a ground. 

Section 13 lists various eventualities 
in which divorce can be granted. The 
divorce proceedings under Indian law are 
fault oriented, Under the law as at pre- 
sent, irretrievable breakdown of marriage 
is not a ground for divorce. 

Sat Pal, for Appeliant; Shyam Kishore, 
for Respondent, l 


GW/HW/D604/79/ VSS 





cannot be divested. 


Petitionersy 


AERO 
AIR 1979: NOC: 168 (DELHI | 
-~ SULTAN SINGH, J. 
M/s. American Refrigerator Co. Ltd. 


Applicant v, All India Institute of Medi- — 
cal Sciences, New Delhi, Respondents, 


Suit No. 700A of 1978, D/- 25-5-1979. 
(A) Arbitration Act (1940), Ss. 16, 30 — 


. Error apparent on the face of award ~- 


Dilustration, 


There was an agreement between "A" 
and “B”, the parties to the arbitration 
that against the contract work done by 
“A” for “B”, the latter should pay the 
former price for the material, labour 
charges and the amount of sales tax on 
the material. However, the arbitrator 
refused to award sales tax. 


Held, that in view of the specific agree- 
ment between the parties it could be said 
that there was error apparent on the 
face of the award. 


. (B) Arbitration Act (1940), Ss. 30, 16 — 
Setting aside of award in part — Portion 
of award set aside severable — Remit- 
tance of award for correction in respect 
of that part is not mandatory — Court 
can make correction to avoid delay. 


P. P. Malhotra, for Applicant; P. D. 
Bhargava and Balkishan Bhargava, for 
Respondents. ' 


GW/GW/D511/79/AMG/MVJ 





AIR 1979 NOC 169 (GAUHATY 
(AGARTALA BENCH) 
K. LAHIRI, J. 
Narendra Chandra Deb and- others, 


Appellants v. Kamini Mohan Deb, Res- 
pondent. - 
Second Appeal No. 8 of 1972, DJ- 18-5- 
1979. | 
Tripura Land Revenue and Land Re~ 
forms Act (43 of 1960), S. 43 (3) ~ 
Presumption as to correctness of entries 


. in the record of rights — Effect of — Ex- 


pression “until the contrary is proved” — 
Meaning of. | 

A person can sue for his right, title and 
interest based on an entry reflected in 
the record of rights. The term “title” is 
of variable meaning the elements 
constituting “legal ownership” a right to 
possession, interest in any property, ara 
all covered within the term “title”. 


The entire structure and methodology 
of preparation of the record of rights 
under the Act ensures due preparation, 
wide publication, hearing of objections 
regarding entries from all quarters and 


| 7978 -> ei rr, 


thereafter final publication in the man- 
ner prescribed under the Act, bzar 
stamp of authenticity, correctness of zhe 
preparation of the record of rights. The 
legislative intent behind the presumpt-on 
of correctness of the entry until che 
contrary is proved and the reason for 
putting the record of rights.on a higher 
pedestal than other official documents 
become clear. The creation of the pre- 
sumption as to the correctness of he 
entries in the record of rights in turn 
creates a right in favour of the party to 
claim the rights, title and interest ze- 
flected in such record of rights. It can 
safely be presumed that a claim of riglts, 
title and interest in land can be founced 
on the basis of the record of rights in all 
actions including civil actions. 


_ It is not for the person relying on the 
entry to substantiate the correctn3ss 
thereof but it is the person qu2s- 
tioning the correctness thereof who is 
called upon to prove the contrary. How- 
ever, the person may rebut the presurrp- 
tion by creating a strong doubt in the 
mind of the Court whereupon the orus 
of correctness may shift on the person 
relying on the correctness of the entry 


A person can sue on the basis of is 
rights reflected in the record of rights, 
claim a decree and the plaintiff in whese 
favour an entry is made is not required 
to establish by supporting evidence that 
the entry was correctly made. It is rot 
at all necessary for him to adduce e7i- 
dence to establish that there was foun- 
dation for making the entry. When an 


entry becomes suspect it. may be neces- 


sary for the plaintiff to ley the founca- 
tion as to the correctness of the sanse. 
The presumption in question is rebut- 
table. 

M. C. Deb Roy, for Appellants; S. N, 
Banerjee, for Respondent, 


HW/HW/D931/79/GSN 





AIR 1979 NOC 170 (GOA) 
TITO MENEZES, J. C. 

Aleluia Tomas Lucio De’Souza and 
another, Petitioners v. Carmina Almeida 
and others, Respondents. 

Civil Revn. Appin. No. 35 of 19°78, 
Di. 22-12-1978. a 

Civil P. C. (1908), Ss. 16, 151 — Stay 
of a suit — No evidence that issues in 
earlier suit are similar to present suit — 
Grant of stay under inherent jurisdictien 


to avoid multiplicity of EES — Not pet- 


missible. 


Neies of Cases: 170-171 © ©. E i i 


A suit for partition’ of certain land was 
sought : to be stayed on the ground 


` that the defendant had already filed an- 


other suit for declaration that he had a 
right of pre-emption to purchase half of 
the land in dispute in partition suit. 
There was no evidence to show that all 
or any of the issues in both the suits were 
similar, a necessary pre-condition for 
granting stay of suit. 

Held that the stay could not be grant- 
ed. Even assuming that if the pre-emp- 
tion suit was decreed, the suit for parti- 
tion would have no meaning, inasmuch 
as the defendant in partition suit would 
be entitled to purchase other half of the 
land in dispute, the stay could not be 
granted to avoid multiplicity of suits by 
invoking inherent jurisdiction. Sec- 
tion 151 can be invoked when a certain 
question regarding procedure is not 
provided for by the Code. However, both 
the suits could be heard at the same time 
by the same Court, 


Mario P. Almeida, for Petitioners: die R. 
Dukle, for Respondents. 
CW/CW/B407/719/AMG/DVT -7 





AIR 1979 NOC 171 (GOA) 
TITO MENEZES, J. C. 


Prabhakar Fotu Porob Dessai and ano- 
ther, Applicants v. Constancio Xavier 
Jose Joaquim Joao De’Cruz and another, 
Respondents. 


‘Civil Revn. Appin. Nos. 68 and 69 of 
1978, D/- 5-12-1978. 


Civil P. C. (1908), O. 19, Rr. 2 & 3 — 
Discretion of trial Court to allow parties 
to cross-examine witnesses who have 
filed affidavits — Improper exercise — 
Interference in revision not warranted. 
The discretion of the trial Court to 
allow the parties to cross-examine wit- 
nesses who have filed affidavits should 
be used very sparingly. Interim relief is 
to be granted . or denied in absolutely 
summary proceedings and lengthy pro- 
cedure of cross-examination should be 
avoided unless it is totally unavoidable. 
If the trial Court cannot arrive at a find- 
ing as to whether the plaintiffs or the 
defendants are in possession of the suit 
land oras to whether the applicants or the 
respondents have made out their case, it is 


=- the duty of the trial Court to dismiss the 


application, because the burden lies on 
the applicants to prove their case. Civil 
Revn. Appin. No, 136 of 1977 (Goa), Fol- 
lowed. 

Where however the’ discretion was im- 
properly exercised by the trial Court, the 


78 | Notes of Cases 172-173 


discretion does nof warrant interference 
by a revisional Court. AIR 1978 Andh 
Pra 103, Distinguished. 

D R. Dukle, for Applicants; M, P, 
Almeida, for Respondents, 


AW/AW/A73/79/VBB 





AIR 1979 NOC 172 (GOA) 
K. M. MISHRA, ADDL. J. C. 


M/s. Damodar Mangalji & Co. (Pvt.) 
Ltd. and another, Appellants v. Tarquino 
Raul Henriques of Mahim, Bombay, Res- 
pondents, 


First Civil Appeal No. 21 of 1974, 
DI 21-8-1978. 


(A) Civil P. C. (1908), O. 1, R. 10 (2) — 
Order allowing application for implead- 
ing a person as defendant — Validity. 


The instant case was an action for 
eviction of trespassers who happened to 
be in occupation of an adjoining piece of 
land with some building thereon under 
a lease. To such action initially a Private 
Limited Company was impleaded as the 
sole defendant although the lease in res- 
pect of the adjoining premises stood not 
in the name of the Company, but in the 
name of one of its Directors. But all the 
same, there was clear allegation in the 
plaint that the Company may also com- 
mitted trespass on the suit land. After 
the Company entered appearance and 
filed a written statement, denying its 
liability on the ground that it had no 
connection with the lease the plaintiff 
made application praying that the Direc- 
tor in whose name the lease in respect 
of the adjoining premises stood should 
be brought on record as second defen- 
dant against whom also there was alle- 
gation of trespass. 


Held, that the order allowing the im- 
pleading of the second defendant could 
not be successfully impugned. 


The dispute to be resolved in the ac- 
fion was to find out in the first place 
whether the plaintiff was the owner of 
the suit land and in the second place, if 
the alleged trespass was committed by 
the Company as well as the second 
defendant. This dispute could be com- 
pletely and effectually adjudicated upon 
only when both the defendants would be 
before the Court. If the second defen- 
dant would not have been impleaded, a 
part of the dispute would have remain- 
ed to be adjudicated in a separate suit. 
In this view of the matter, it could not 
be said that impleading of the second 
defendant to the action was in any way 


ALR, 


contrary to the provisions .contained in 
sub-rule (2) of R. 10 of O. 1, C.P.C. In 
the interpretation of O.1, R. 10 (2), 
C. P. C. the construction of the language 
should be as liberal and as wide as Jossi- 
ble and should not be confined merely to 
the parties involved in the suit. Atcempt 
should always be made to make parties of 
persons who may be necessary in order 
that there might be final and complete 
adjudication of the points involved in the 
suit, 


The provisions of ©. 1i, R. 10 (2), 
C. P.C. could be invoked only where the 
original defendant had still a stake in the 


_ litigation and not where the suit was dis- 


missed against the original defendants, 
In the instant case there was no such 
thing, neither the suit against original 
defendant i. e. defendant No. 1, had been 
dismissed nor the plaintiff had made any 
concession that trespass was not com- 
mitted by the said defendant. 

(B) T. P. Act (1882), S. 53-A — De 
fence under — Necessary conditions. 

Section 53-A has no application when 
there is no contract to grant lease in 
writing. One of the conditions necessary 
for making out the defence of part per- 
formance to an action in ejectment by 
the owners is that the transferor has 
contracted to transfer for consideration 
any immovable property by writing 
signed by him or on his behalf from 
which the terms necessary to constitute 
the transfer can be ascertained with 
reasonable, certainty. 


(C) T. P. Act (4 of 1882), S. 53-A — 
Defence of protection under — Whether 
pleaded — Civil P. C. (1908), O. 6, R. 2. 

Suit for recovery. of possession etc. — 
Protection under not specifically pleaded 
and no issue raised — -There being how- 
ever mention of so-called agreement. to 
Jease in written statement and evidence 
having been led regarding existence or 
otherwise of such agreement, held, that 
it could not be said that the protection 
against eviction under S. 53-A would nof 
arise for consideration. 

S. K. Kakodkar with A. J. Kenkre, for 
Appellants; J. Dias, for Respondents, 
AW/AW/A74/79/CWM 





AIR 1979 NOC 173 (KANT.} 

M. P. CHANDRAKANTARAS URS, J. 

Shivamurthy, Petitioner v. State of 
Karnataka and others, Respondents. 

Writ Petn. No. 4418 of 1979, DI 11-6- 
1979. 

Constitution of India, Arts. 226 and 211 
— Dismissal from service on proof of 


E 


"1979 : 


misconduct — Complaint of denial of 
opportunity to defend not justified — 
Petitioner alse guilty of serious laches — 
Petition challenging the order was dis- 
missed -— Further, the Court under Arti- 
cle 226 does not and ought not to sit cs a 
Court of Appeal. 


S. S. Joshi, for Petitioner, ` 
HW/HW/D862/79/TVN 





AIR 1979 NOC 174 (KANT) 
: (1978)-2 Kant LJ 441 


D. M. CHANDRASHEKHAR, C. J, AND 
N. D. VENKATESH, J. 


K. R. Venkataswamy, Petitioner v. 
State of Karnataka and others, Respon- 
dents, 


Writ Petn, No. 8227 of 1976, D/- 3Ł5- 
1978. - 


(A) Electricity Act (1910), S. 37 (1) and 
Electricity Rules, 1956, R. 45 —- Sfate 
Government’s rules to regulate issuance 
of licences and competency certificates 
intra vires. (Karnataka (Licensing of 
Electrical Contractors and ` Grants of 
Certificates. and Permits to Electrial 
Supervisors and Wiremen) Rules, 1976, 
R. 1). 


The State Government authorised by 
R. 45 of the Electricity Rules to grant 
licenses to electrical contractors end 
competency certificates to electrical 
supervisors has the incidental and impl-ed 
power to make rules for its own gud- 
ance regarding how. and in what form 
they should be granted and ` whether 
they should enure only for a limited 
period. The contention that the State 
Government has no such power uncer 
R. 45 of the Electricity Rules to make 
the Karnataka (Licensing of Electrical 
Contractors and Grant of Certificates and 
Permits to Electrical Supervisors and 
Wiremen) Rules was rejected. 1963 Mys 
(Suppl) 64, AIR 1966 All 326 (DB) and 
1978 All LJ 477 (SC), Foll. 

(B) Electricity Act (1910), S. 37 —~ 
State Government’s Rules operate urtil 
the Central Board frames its Rul2s. 
(Karnataka (Licensing of Electrical Cen- 
tractors and Grant of Certificates aad 
Permits to Electrical Supervisors. and 
Wiremen) Rules, 1976, R. 1). 

Although R. 37 of the Electricity Act 
authorises the Central Electricity Board 
to frame Rules for regulating the grant of 
licences and issue of Competency Certi- 
cates, in the absence of any Rules fram- 
ed by the said Board, Rules framed in 
that behalf by the State Government 
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would be valid and operative until the 
Board frames such Rules. ` , 


(C) Electricity Act (9 of 1910),. S. 37, 
Electricity Rules, 1956, R. 45 and Karna- 
taka (Licensing of Electrical Contractors 
and Grant of Certificates and Permits to 
Electrical Supervisors and ‘Wiremen) 
Rules, 1976, Rr. 10, 12, 13 and 15 Grant 
of Licences and Competency Cetificates 
=- State Board only recommends — 
Power to grant lies with the Government, 


Since under R. 13 of the above Karna- 
taka Rules the Electrical Contractors’, 
Supervisors’ and Wiremen’s Advisory 
and Examinations Board constituted by ` 
the State. Government merely scrutinises 
(under R. 12) the applications for 


‘licences and competency certificates pre- 


sented (under R. 10) to find if the condi- 
tions under R. 13 are satisfied and for- 
wards them with its recommendations to 
the State Government which alone is 
competent to grant or refuse the licences, 
the State Government has not abdicated 
its power under R. 45 of the Central 
Rules in this behalf in favour- of the said 
State Board. 


(D) Electricity Act (1916), S. 37—-Elec- 
tricity Rules, 1956, R. 45 — Karnataka 
(Licensing of Electrical Contractors and 
Grant of Certificates and Permits to 
Electrical Supervisors & Wiremen) Rules, ` 
1976, R. 13 (1) — R. 13 (1) as relates to 
full time employment of a recognised 
electrical. supervisor ultra vires the Cen- 
tral R. 45. 


Although the requirement under sub- 
rule (1) of R. 13 of the above Karnataka 
Rules that an Electrical Contractor not 
holding an Electrical Supervisor’s Permit 
should have in his sole employ .a full 
time electrical supervisor recognised by 
the State Government places a burden on ` 
the contractor, considering the risk in- 
volved in handling electric energy it 
could not be held unreasonable. How- 
ever, the said sub-rule in so far as it re- 
quires sole and full time employment of 
a supervisor is beyond what the Central 
H 45 requires and therefore invalid. 
There is no reason why employment just 
during the execution of the work will 
not do, ; 


(E) Electricity Act (1916), S. 37—Elec- 
tricity Rules, 1956, R. 45 — Electricity 
Supply Act (1948), S. 79 (j) — (Karna- 
taka) State Electricity Supply Regula- 
tions, Regn. 15 — Karnataka (Licensing 
of Electrical Contractors and Grant of 
Certificates and Permits to Electrical 
Supervisors and Wiremen) Rules, 1976, 
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R. 13 (2) — Under Regn. 15 the Con- 
tractor had to submit completion and 
test report of new installation — State 
R. 13 (2) invalid only to the extent that 
testing instruments are required to be 
always maintained. (Electricity Supply 
Act (1948), S. 79 (j)). 


_ Since Regn. 15 of the Karnataka State 

Electricity Supply Regulations, framed 
under S. 79 (j) of the Electricity Supply 
Act compels the electrical contractor to 
test the new installation executed by him 
and submit his completion and test re- 
port he has got to maintain testing 
‘instruments, similar requirement under 
sub-r. (2) of R. 13 of the above State 
Rules cannot be termed unreasonable. 
- However, so far as that sub-rule requires 
the contractor to always maintain test- 
ing instruments being an unreasonable 
restriction, the said sub-rule is invalid 
to that extent. 


(E) Electricity Act (1910), S. 37, Elec- 
tricity Rules, 1956, R. 45 and Karnataka 
(Licensing of Electrical Contractors and 
Grant of Certificates and Permits to 
Electrical Supervisors and Wiremen) 
Rules, 1976, R. 18 — Requirement that 
wireman working under supervision of 
permit or competency certificate holder 
too should hold certificate is invalid. 


In so far as R. 18 of the above Karna- 
taka Rules requires that wiremen doing 
electrical wiring and installation under 
direct supervision of a person holding an 
electrical supervisors permit too should 
hold the permits or certificates goes be- 
yond what Central R. 45 requires is in- 
valid. It is valid only so far as such work 
is done by the wireman independently 
or otherwise than under the direct 
supervision of a holder of Supervisor’s 
permit, 


(G) Electricity Act (1910), S . 371—Elec- 
tricity Rules, 1956, BR. 45 and ‘Karnataka 
{Licensing of Electrical Contractors and 
Grants of Certificates & Permits to Elec- 
trical Supervisors and Wiremén) Rules, 
1976, R. 16 — Contractor’s licence valid 
for one year — Provision not invalid — 
Validity for 3 years suggested. 


In the absence of any material to hold 
that R. 16 of the above Karnataka Rules 
laying down that an Electrical Contrac- 
tor’s licence shall be valid for one year 
is unreasonably and’ needlessly onerous, 
it cannot be struck down. However, the 
Court suggested that a 3 year validity 
period may be adopted. 1963 Mys LJ 
(Suppl) 64, Ref, : 


OALE. 


- H. R. Venkataramaniah, for Petitioner; 
S. G.. Doddakale Gouda, Ist Addi. Govt, 
Advocate, for Respondent No. 1. 


OV/KV/E597/78/TVN 





AIR 1979 NOC 175 (KANT.) 
: (179) 1 Kant LJ 420 


D M. CHANDRASHEKHAR, C. J. AND 
K. S. PUTTASWAMY, J. 


Nagappa Channappa Shirur, Petitioner 
v. State of Karnataka and another, Res- 
pondents. 


Writ Petn. No, 9083 of 1976, DI 8-3- 
1979, 


(A) Constitution of India, Art..226 —~ 
Natural justice — Karnataka Land Re~ 
forms Act (1) of 1962), Ss. 66 and §7 —~ 
Orders determining surplus land and fo 
surrender the same passed by Tahsildar 
and later by Land Tribunal — No notices 
served or opportunity of being heard 
given to petitioner — Held, orders violat- 
ed principles of natural justice — Hence 
determinatior. was not valid. 


(B) Karnataka Land Reforms Act (£6 
of 1962), Ss. 66 (1), 67 — Child born in ` 
petitioner’s family on 10-12-74 — Addi- 
tional land. claimed im ceiling area for 
family rejected by Tribunal — Held date 
1-3-74 menticned in S. 66 (1) of the Act is 
for determining liability to make decla- 
ration — No express provision in Act that 
date should also be regarded as point of 
time with reference to which extent of 
ceiling area should be determined —~ 
Family land ceiling area held should be 
determined under S. 67 on. basis of state 
of facts on date of order of BEES 
tion. , 


R. P. Hiremath, for Petitioner; Anand- 
anayya Puranik, 1st Addl. Govt, Advo<. 
cate, for Respondents, 


FW/HW/D71/79/VBB 


AIR 1979 NOC 176 (KANT) 
: (1979) 1 Kant LJ 292 
K. S. PUTTASWAMY, J. 

Hebburappa Gowda, Petitioner v, B, M, 
Benakatti, Respondent. 

Civil Revn. Petn. No. 1577 of 1977, 
DI 31-1-1972. 

(A) Mysore Rent Control Act (22 of 
1961), S. 50 {1) and S. 21 (1) (a) & (h) — 
Suit for eviction of a tenant under Sec- 
tions 21 (1) (a) and 21 ON (h) — Decree 
of eviction on the basis of S. 21 (1) (a)—~ 
Claim by landlord under S. 21 (1) (h) re- 
jected — Eevision against order by 


- tenant — Landlord cannot canvass the 


1979 d 


order, rejecting his claim ` under Sec- 
tion 21 (1) (h), in such revision. (Mysre 
_Rent Control Rules, 1961, R. 35): l 


In an eviction suit filed by the landlord 
against a tenant under S. 21 (1) (a) and 
S. 21 (1) (h) a decree for eviction was 
passed in. favour of landlord on the basis 
of S. 21 (1) (a) but his claim under Sec- 
tion 21 (1) (h) was rejected. The tenant 
filed a revision petition against the order. 


Held, the landlord 
the order of trial Court rejecting his 
claim under S 21 (1) (h) in the revision 
by the tenant when he failed to file an 
independent revision or a cross-objec- 
tion against that part of the order that 
rejected his claim under S. 21 (1) bi 
AIR: 1964 SC 1425, Disting. 


(B) Mysore Rent Control Act (22 of 
1961), S. 21 (2) — Tenant complying with 
the provisions of S. 29 by paying arrears 
of rent — Decree for eviction cannot be 
granted against him. 


B. Veerabhadrappa, for Petitioner; I. G. 
Gachinmath, for Respondent. 


CW/DW/B699/79/JIS/SNV 


"1 AIR 1979 NOC 177 (KER) 
. FULL -BENCH 
V. P. GOPALAN NAMBIYAR, C. J, 
V. BALAKRISHNA ERADI AND 
GEORGE VADAKKEL, JJ. 


Kaimala Bhargavi Amma, Petitioner v. 
Kundumadathil Ravindran Nair «nd 
others, Respondents. 


Criminal Been. Petn. Nos. 167 and 183 
of 1977, Di 9-3-1979. 


Criminal P. C. (1974), Ss. 200, 202, =27 
=- Case exclusively triable by Court 
of Session — Duty of Magistrate — 
Complaint. not making out any case 
prima facie — Magistrate can dismiss it 
—- Cannot hold any preliminary enquiry 
preparatory to committal — Prima fazie 
case made out — Magistrate issuing pro- 
cess — Cannot thereafter discharge ac- 
cused — Must commit him to Sessicns 
Court — Accused entitled to seek dis- 
charge before Sessions Court under 
> S. 227. ` 


CG P, Damodaran Nayar, M. K. Cham- 
dramohan and T. G. Lalitha, for Pezi- 
tioner, P. V. Aiyappan, P. K. Venu- 
opalan, V. M.: Nayanar, M. Krishna- 
cumar and R. Krishna Nair, for Re- 
spondents. 


GW/GW/D532/79/DVT 





Notes. of 


could. not camas - 


Cases 177-179 ~. l S BI, 


‘ AIR 1979 NOC 178 (GER 
FULL BENCH 


` V. P. GOPALAN NAMBIYAR C. J.. 


V. BALAKRISHNA ERADI AND 
. GEORGE VADAKKEL JJ. 


- Commissioner of Income-tax, Kerala-I. 
Ernakulam, Applicant v. B. M. Edward, 
Respondent, 


I. T. R. Case No. 56 of 1976, D/- 26-2- 
1979. a 

Income-tax Act (1961), Section 119 — 
Circular under Section 5 (8) of 1922 
Act was in force during assessment 
year 1971-72 but withdrawn after its 
expiry and before assessment order was 
passed — I. T. O. is bound by the cir- 
cular — Assessee entitled to have as- 
sessment completed in accordance with 
it and the loss incurred by his wife, 
set off against his income, ITR No. 35 
of 1971 (Ker), Overruled. 


Although the circulars are primarily 
meant to serve as guidelines, and are 
binding upon the subordinate authori- 
ties vested, with the administration of 
the Income-tax Act, some of them, from | 
their nature and content, do confer 
some privileges and ‘rights on the as- 
sessee whose cases have to be as- 
sessed by the authorities concerned. In 
regard to circulars affecting the rights 
of assessees, despite the power to recall 
or withdraw the circulars, the assessee’s 
right to have the assessments effected 
or carried out in accordance with the 
circulars, cannot be prejudicially affect- 
ed by the recall.or the withdrawal of 
the circulars. ITR No: 35 of 1971 (Ker), 
Overruled; AIR 1965 SC 1375 and 1972 


| Tax LR 246 (SC), Rel. on. 


P. K. Ravindranatha Menon, for Ap- 
plicant; K. S. Paripoornan and G. Siva- 
rajan, for Respondent. 


GW/HW/D791/79/KSB 





AIR 1979 NOC 179 (RER) 

== ILR (1979) 2 Ker. 254 

GEORGE VADAKKEL J. 

‘The Kerala State Electricity Board, 

Trivandrum, Petitioner v. Pylee Ithap- 
piri, Respondent. 


C. R. P. No. 2933 of 1977, D/- 20-2-1979. 


(A) Civil P. C. (1908), Sec. 115 — Pre- 
liminary Order- — Can be agitated 
against, in appeal or revision preferred 
against the final decision. 

It is not necessary for a party to agi- 
tate all preliminary orders before a Supe- 
rior Court. He can very well agitate it 
when he files a revision or appeal against 
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the final decision. 
| AIR 1963 Raj 193 
137 (FB), Rel. on. 
- (B) Civil P. C. (1908), S. 115 — Re- 
vision — Court ordering remand — Par- 
‘ties unable to agitate preliminary issue 
-—— Parties can re-agitate the decision of 
preliminary issue in revision. 

N. Raghava Kurup and M. S. Narayana 
Pillai, for Petitioner; T. T. Uthup, Thampi 
Cheriyan and V, Thulsidharan Pillai, 
for Respondent. 


GW/HW/D799/79/NRK/MVJ 


AIR 1940 Mad 756; 
and AIR 1953 Raj 





AIR 1979 NOC 180 (KER. 
G. VISWANATHA IYER J. 


Giri Pai Gopala Pai and others, Peti- 
tioners v. Raman Pillai Govinda Pillai, 
Respondent. 


C. R. P, No, 3353 of 1978-H, D/- 16-1- 
1979. 


(A) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 36 of 1969), 
Sec. 4-A (i) (b), Proviso — Scope. 


The extent of land held by the mort- 
gagees on the date of the publication of 
the Kerala Land Reforms Bill in 1968 
in the Gazette and the extent of the 
land held by their families should be re- 
ckoned in finding out whether they are 
in possession of land exceeding 2 acres 
in extent. Section 4-A gives protection 
to the mortgagees occupying, after con- 
structing, a building on the date of the 
commencement of the Amending Act. 
Whoever is the mortgagee on the date 
of the commencement of the Act is the 
person who has to be treated as the 
mortgagee under the Section. Where 
the original mortgagee is dead and the 
mortgage right has devolved on more 
than one person, all the persons on 
whom the mortgage devolved are mort- 
gagees on the date of commencement of 
the Act and the land held by them in- 
dividually or jointly by some or all the 
members of the family es provided for 
in Explanation V to Section 4-A (1) (b) 
will have to be reckoned in finding out 
whether the condition in the proviso to 
S. 4-A (1) (b). is satisfied. 

(B) Civil P. C. (1908), O. 47 R. 1 — 
High Court in earlier proceedings order- 
ing remand only for reconsidering ap- 
plicability of Section 4-A (1) (b) of 
Kerala Land Reforms Act — Lower 
Court giving its finding -— On revision 
no other point arises for consideration, 


ALR 
P, C. Chacko and P. Krishna Moorthy, 


for Petitioners; T. R. Raman Pillai 
and T. R. Ramachandra Nair, for Re 
spondent, 

‘GW/GW/D237/79/GSN/DVT 
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AIR 1979 NOC 181 (MADH. PRA) | 
(GWALIOR BENCH) 
J. P: BAJPAI, J. 





Ramkrishna Gupta, Applicant ~ v, 
Shamsundar Gupta and others, Opposite 
Parties. 

Civil Revn. No. 547 of 1975, D/- 9-3- 
1979. 


Civil P. C. (1908), O. 6 R. 17 — Pro- 
posed amendment of plaint — Purely 
consequential — Sufficient explanation 
for not stating all the facts at the initial 
stage — No prejudice caused to the de- 
fendants — Order of the trial court re- 
fusing permission to incorporate the 
proposed amendment set aside and the 
plaintiff permitted to amend the plead- 
ings. : 


R. D, Jain, for Applicant; N. K, Jain, 
for Opposite Parties. 


HW/HW/D893/79/GSN 





AIR 1878 NOC 182 (MADH. PRA.) 
(GWALIOR BENCH) 


J. P. BAJPAI J. 


Patram and others, Applicants e 
Rameshwardayal, Opposite Party. 


‘Civil Been No. 657 of 1976, ` DJ- 8-2- 
1979. 


Civil P. C. (1968), O. 39 Rr. 1, 2 and 
S. 151 — Trial Court applying the prim- 
ciple of O. 39 Rr. 1, 2 and relying on pro- 
visions of S. 151, granting temporary iM- 
junction — Order appealable. 


Even though the trial court did men- 
tion S. 151 while granting temporary 
injunction, it is evident from the perusal 
of the order that the court did apply 
all the principles of O. 39 Rr. 1, 2 and 
considered the case in the light of the 
irreparable injury, nature of the case 
and balance of convenience and was of 
the opinion that in order to maintain 
status quo regarding the suit land, an in- ` 
junction was necessary. Under these 
circumstances even if the trial court pas- 
sed order of temporary injunction by 
relying on the provisions of S. 151 to 
act upon in the circumstances which, 
according to it, might not have been fully 
covered by the provisions of O. 39 Rr. 1, 
2 the order does not: lose its nature of 
being one of temporary injunction grant- 


Ramathal, 


' Rent Control) Act-(18 of 1966), 
Landlady refusing to receive rent — 





1979 
ed in accordance with. the provisions of 


OD. 39. 


In the instant case it is apparent 
that the trial court used its inherent 
powers 
to do justice to cover a case not within 
the exact words of the procedural ac- 
tion but definitely within the purpose of 
the same.. Whenever inherent powers 


are invoked to do so, the court, in effect, 


simply uses the inherent powers to act 
and it is deemed that the order ultima- 
tely made would still be one under the 
relevant provisions and, therefore, ` 
consequence is that such an order being 
under the aforesaid procedural provision 
will remain appealable. The ‘fact . that 
the court preferred to act by relying on 
the provisions of S. 151 will not make 
the order non-appealable because the 
order will have to be treated as having 
been passed under Rr. 1, 2 of O. 39. 

H. G. Mishra, for Applicants; wir, 
Katare, for Opposite Party. 


HW/ HW/D896/ 79/GSN 


AIR 1979 NOC 183 (MAD) 
= (1979) 1 Mad LJ 372 


RAMANUJAM J. 
G. K. Jose and others, Petitioners v, 
Respondent, 
C. R. P. Nos. 118 and 136 to ae of 
1979, DI 16-1-1979, 
(A) Tamil Nadu Buildings (Lease and 
S. 8 — 





Non deposit of rent by tenant in Benk 
or with Rent Controiler — Default was 


wilful, 


(B) Tamil Nadu Buildings (Lease & 
Rent Control) Act (18 of 1960), S. 14 — 
Landlady’ s bona fide requirement of 
premises — Demolition and reconstrac- 
tion — Availability of sufficient fuads 
Approved plans, building licence, 
estimate for the proposed construct:on 
etc, — Held, requirement of landlady 
was bona fide. d 

R. E. Chandra Jayagopal and J, R, K, 
Bhavanandham, for’ Petitioners, i 


FW/GW/D171/79/GSN/SSG 


AIR 1979 NOC 184 (ORISSA) 
S. ACHARYA AND P. K. MOHANTY JJ, 
Smt. Laxmi Devi, Petitioner v., Trineth 
Misra and another, Opposite Parties. 
0. J C. No. 636 of 1979, D/- 15-5-1979. 


Orissa Municipal Act (23 of 1950), Sec- 
tion. 337 (8) — Application for renev-al 


to expand the remedy in order . 


the ` 


Notes of Cases 183-186 . ; 83 


of license of rickshaw received by pro- 
per officer but renewal fee sent after five 
days by money order not accepted — 
Applicant not informed within 30 days 
about rejection of his application —' Ap- 
plication for renewal shall be deemed to 
have been allowed and applicant is en- 
titled to issue of licence on payment of 
renewal fee in full. 

B. B. Ratho. and S. K. Das, for Peti- 
tioner, P. Palit, J. Patnaik and R. Mona- 
patra, for Opposite Parties, 
GW/GW/D365/79/KSB 


AIR 1979 NOC 185 (ORISSA) 
R. N. MISRA, J. 


Udayanath Das and others, Appellants 
v. Banshidhar Senapati and others, Re- 
spondents. 


Second Appeal No. 144 of 1976, D/- 
8-5-1979. 


T. P. Act (1882), S. 52 — Applicabi- 
lity — Doctrine of lis pendens applies to 
suit for specific performance. 


Plaintiff who had taken ~sale-deed of 
immovable property during suit for 
specific performance by defendant against 
his vendor, suing for possession. and 
title — S. 52 applies. and Ge suit, 
dismissed. 
GW/GW/D357/79/KSB 


AIR 1979 NOC 186 (DAT ) 


SHAMBHU PRASAD SINGH AND 
| B. S. SINHA, JJ. 
Mis Tata- Engineering and Locomotive 
Co. Ltd., Petitioner v. State of Bihar and 
others, Respondents. 


Civil Writ Jur, Case No 1948 of 1974, 
DI 19-8-1978. 

Bihar and Orissa Motor Vehicles Taxa- 
tion Act (1930), Sections 6 and 8 
{as amended by Sections 3 (b), 
3 (c) and 5 of the Ordinance No. 230 
of 1977) — Validity — Expression ‘vehi- 
cle’ or ‘motor vehicle’ ought to be in- 
terpreted -as motor vehicle using public 
roads -— So interpreted it is not ultra 
vires Legislature under Entry 57 of 
List I] of Seventh Sch. to the Constitu- 
tion. (Interpretation of Statutes — Inter- 
pretation giving constitutional validity 
to statute to be preferred) ‘(Constitution 
of India, ‘Seventh Sch List I, Entry 57). 

The expression ‘vehicle’ or ‘motor vehi- 
cle’ wherever used in the amendments in- 
troduced by the Ordinance shall have 


to be given a limited meaning as motor 


vehicles using the roads, viz. public 
roads, in view of the. fact that the power 


au l - Notes of Cases ‘187-189 


of taxation’. under Entry 57 of List II 


- cannot exceed the compensatory’ nature 


~ 


which must have some nexus with the 
vehicles used on public roads, This 


limited meaning had to be given even 


to the language of Ss, 6 and 8 of the 
Act as they originally stood, AIR 1975 
SC 17 Applied, 


It is also well established rule of in- 


terpretation of statutes that the legisla- 
ture must always be presumed not‘ to 
have exceeded its jurisdiction and the 
contrary has to be proved. If any law 
made by the legislature can be held 
intra vires by giving a limited meaning 
to it, it should be given such a meaning 
and should not be declared ultra vires. 

Lal Narain Sinha, Chunni Lal, Radha 
Mohan Prasad, K. N. Prasad Santosh 
Kumar Sinha and Mrs. Renuka Sharma, 
for Petitioner. K. D. Chatterji (Advocate 
General); S. B. N. Singh (Govt. Pleader 
No. 2) and Narbadeswar Prasad Singh 
(Jr. Counsel to Govt, Pleader No, 2) for 
Respondents. 


_ CW/EW/B199/79/RSK 





AIR 1979 NOC 187 (PAT) 
BIRENDRA PD. SINHA, J, 


Uma Kant Verma, Petitioner v, State 
of Bihar and others, Respondents. 


Civil: Writ Jur, Case No: 1295 of 1978, 
D/- 19-3-1979. 

Bihar Panchayat Raj Act (7 of 1948), 
S. 79 (1) (m) — Bihar Panchayat Election 
Rules: (1959), R. 5 (3) — Person choosing 
to contest from a municipality and 
thus, exercising his option to remain 
as a voter of the municipality — He 
would be disqualified to contest the 
election from Gram Panchayat — Pre- 
sumption would be that he resided in 
the municipal area for the prescribed 
period and not in the Gram Panchayat. 

Yogesh Chandra Verma, for Petitioner; 
S. Srivastava, Jr. Counsel to Standing 
Counsel No. 4, for Respondents, 


GW/GW/D658/79/GSN/SNV 





AIR 1979 NOC 188 (DAT? 
LALIT MOHAN SHARMA AND 
SYED SHAMSUL HASAN JJ. 
_Jaibunnissa and others, Appellants v. 

Lalankumar and others, Respondents. 
A. F. A. D No, 964 of 1974, D 8-3- 
1979. 

Bihar Buildings (Lease, Rent and Evie- 
tion) Control Act (3 of 1947), S. 11—T. P. 
Act (1882) S. 1096 — Suit for eviction — 


‘iF not identical. 


A LR. 
Whether - tenant-landlord - 
relationship can be decided only on con- 
sideration of relevant facts, circumstances 
and evidence in each case. AIR 1976 SC 
1565; AIR 1977 Kant 70 Rel. on. 

Prem Lall, Ram Chandra Prasad Sinha 
and Brajkishore Prasad Sinha, for Ap- 
po Rama Kant Verma, for Respon- 

ents. 


GW/IW/D652/79/MDH/ VBB 





AIR 1979 NOC 189 (PUNJ. & HAR.) 


S. S SANDHAWALIA, C. J. AND 
R. N. MITTAL, J, 

Karam Singh, Petitioner v. State of 
Punjab and others, Respondents. 

Civil Writ No, 3654 of 1970, D/- 8-11- 
1978. 

Punjab Municipal Act (3 of 1911), Sec- 
tions 236 (2), 235 — Modification or al- 
teration of resolution passed by Munici- 
pal Committee by Government — Notice 
to Municipality or to persons affected 
not necessary. (Civil Writ No. 2415 of 


1968, D/- 21-2-1969 (Punj) and 1973.Serv ._ 


LC 264 (Punj), Overruled. 
of India, Art. 226). 


Both the vesting and the exercise of 
the power by the State Government 
under Ss, 285 and 236 is closely similar 


(Constitutio 


on reference made by the Deputy Com- 
missioner, under the latter it has and 
exercises virtually the same power on 
its own motion. If as held in AIR 1965 
SC 1275 the rules of natural justice are 


not attracted under S. 235 to require a 8 


notice to each and every person affect- 
ed thereby, then a fortiori the same 
principle would be equally applicable in 
the case of the exercise of power under 
S. 236 (2). A resolution of the Munici- 
pality may sometime be of such a-gene- 
ral application as to substantially or 
partially affect the whole of the citi- 
zenry. within its jurisdiction. That before 
annulling or modifying a resolution an 
opportunity of being heard should be given 


to everyone of the citizens of the Muni- ` 
cipality which would, other things apart, . 


be impossible of practical application, 


The rules of natural justice are not em- ` 


bodied rules and can be excluded either 
expressly or by necessary intendmeént, 
In this context it is significant to recall 


that S. 235 itself provides for an expla- 


nation if any, which the Municipality 


relationship ` 
is substituted: by mortgagor-mortgagee- 


Whilst under the’for- ` 
mer section the State Governmem acts : 


ach " 





1979 ` 


` ment, By necessary implication 


may wish to offer before or along with 
the papers forwarded to the Goverm- 
there- 
fore the only authority to which the 
statute has thus chosen to give a reason- 
able opportunity of being heard is tne 
Municipality whose order or resolution 
is to be affected and to no others. Sec- 
tion 236 which immediately follows Sec- 
tion 235 on the other hand makes 10 
provision for notice. That being so it 
cannot be held that not only notice 
should be given to the Municipality kut 
to each and every person likely to be 
affected by the annulment or modifica- 
tion of the resolution passed by the Muni- 
cipality under S. 236 (2) as well. Civil 
Writ No. 2415 of 1968 D/- 21-2-1969 
(Punj.) 
Overruled, 


J. B. Bhandari, for Petitioner; I. S, 
Tiwana, Addl. Advocate-General, Surjit 
Singh, (for No. 2) and S. K, Heeraji, (jor 
No. 4) for Respondents, 


EW/EW/C490/79/DHZ. 
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AIR 1979 NOC 190 (RAJ) _ 
S. K. MAL LODHA J. 


: Ranchhodmal, Petitioner v, Nawratan- 
mal and others, Non-Petitioners. 


-Civil Revn. No. 96 of 1979, D/- Hie 


l 1979. 


4 


"lf 


Rajasthan Premises. (Control of Rent 


and Eviction) Act (17 of 1950), Ss. 22, 13 


(3), (4) — Order under S. 13 (3) deter- 
mining rent and interest and direction 
under S. 13 (4) — Order is appealatle 
under S. 22. 


The determination of rent and in- 
terest under S. 13 (3) and-direction maijde 


fin pursuance thereof under S. 13 (4), 


though provisional in nature, determine 
the rights of parties with regard to the 


matter in controversy and hence is ap- 
2 pealable under S. 22. The words “every 
į order” in S. 22 include provisional 
J interlocutory order, 


or 
which the court 
| passes under the provisions of the Act 
as it is binding in all subsequent stagas 


of the suit. 1962 Raj Lu 353, Distin- 
` guished. 

M. D. Kalla, for Petitioner; R, R 
Negori, for Non-Petitioner No, 1, 
| HW/HW/D975/79/GSN/MVJ 
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. Notes of Cases 190-193 - E 


and 1973 Serv LC 264 (Punj.). 


` for. declaration as 


89. 


- AIR 1979 NOC- 191 (SC) 
(From: Patna) 


A C. GUPTA AND 
E. a VENKATARAMAIH, JJ, 


Civil Appeal No. 2310(N) of 1969, D/- 
6-8-1979. 

Pt. Girdharan Prasad Missir and an- 
other, Appellants v. State of Bihar and 
another, Respondents. 

Constitution of India, Article 226 —. 
Laches — Writ petition challenging ac- 
quisition proceedings — No satisfactory 
explanation about delay of 17 months 
from date of award — Held, unexplain- 
ed delay was a good ground for dis- 
missing writ petition. Decision of Paina 
High Court Affirmed. 


IW/ITW/E592/79/SSG 


ke 





AIR 1979 NOC 192 (ALL) 
DEOKI NANDAN, J. 


Mam Chand, Appellant v. Chandra- 
wati and another, Respondents, 


Second Appeal No. 2095 of 1971, D/- 
8-5-1979. 

(A) Civil P. C. (1908), O. 20, R. 4 — 
Contents of judgment — Court of fact 
should take up facts in issue in ‘order 
in which they arise and not in reverse 
order in which they are conclusive of 
the’ case — Latter kind of approach 
affects balanced, appraisal of facts and 
circumstances. ~ 


(B) Specific Relief Act (1963), Section ` 
19 (b) — Notice — Purchase of pro- 
perty in possession of tenant — Pur- 
chaser not making any enquiry with 
tenant will be deemed to have notice 
of prior agreement to sell in favour of- 
tenant. (Transfer of Property Ea 
(1882), S. 3). 

K. B. L. Gaur, for Appellanpeon~ 


Saxena and H. S. Nigam, for” 
dents. Ba 


Siemens — 


eee 4 ; 
— 193 (ALL) 
" AIR 1979 9 TANDAN, J. 


lant v. Smt. Su- 
Tarachandsn¢ and others, Respondents. 
sae Dex peal No. 1509 of 1970 D/- 
Coy, 


19-75“ 


1908), O. 22, RL 
zy P.C. ( ) reg 


ent of . — Suit 
ace and title as 


owner of property - — Claim. for declara- 


avi 
sause ofaction — 


86 =. = Notes of Cases 194-196 


tion of title to - property, deleted — 
Death of plaintif — Cause of action 
heid survived and application did not 
abate. ` : 


D 


Plaintiff’ claimed relief to be declar- 
ed as widow of one D Originally, re- 
lief claimed also included a relief for 
declaration that she was, as such, the 
owner of property detailed in the 
plaint which however was amended by 
deleting deciaration of title to property. 
On plaintiffs death, appellant, her 
adopted son, claimed to be substituted 
as her legal representative. Lower Ap- 
pellate Court dismissed his application 
on the ground that the .cause of action 
did not ‘survive his deceased mother 
and therefore it abated. E 


Heid that notwithstanding the dele- 
tion of the relief for declaration of 
title to property, it could not be said 
that the cause of action was wholly 
and entirely personal to the deceased 
widow and did not survive after her 
death. Apart from the fact that the 
deleted declaration did affect the pro- 
perty, though not directly involved in 
the instant suit, it did affect the status 
of the present appellant as an adopted 
son. , It therefore, could not be said 
that- the cause of action did not sur- 
vive after the mother’s death so long 
as there was somebody who claimed 
to be her heir, 


HW/IW/D836/79/MDH/VBB 


~ 


AIR 1979 NOC 194 (ALL) 
(LUCKNOW BENCH) 
K. N. GOYAL, J. 


A Iammad Illiyas, Petitioner v. Syed 
Wriwab and others, Respondents: 








2-4-1979, No. 2426 of 1978, Dt 
U. P, 
of Lettin Buildings © (Regulation 


and Eviction) 
— Bona fide need 


‘ew 


Act ` 


AER 


AIR 1979 NOC 195 (ANDH PRA) 
= (1979) 2 Andh WR 1 
SEETHARAMA REDDY, J. 


Kadimcherla Sobhanadri and another, 
Petitioners v. Manga Ramdas and an- 
other, Respondents. 


Civil Revn. Petn. No. 5696 of 1978, 
DI 9-2-1979. | 

A. P. Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), 
Ss. 10, 12, 13 — Procedural matters — 
Applicability of the provisions of Civil 
P. C. — Purchase of tenant occupied 
premises — Eviction proceedings pend~ 
ing — - Application by purchaser -for 
impleading — Maintainable. (Civil P. C. 
(1908), S. -151; O. 1, R. 10). 


The purchaser of the tenant occupied 
premises can file an application under 
Order 1, Rule 10, Civil P. C. so as to 
be brought on record as one of the 
petitioners to the main petition. filed by 
his- vendor for eviction of the vendar’s 
tenant from the premises, 


The provisions of the Civil P. C. are 
applicable in procedural matters to the 
proceedings initiated under the Rent 
Control Act in the following circum 
stances. (1) If there is no provision 
whatsoever either in the Rent Control 
Act or the rules framed thereunder 
with regard to certain proceedings; (2) 
Wherever the provisions of the Civil 
P. C. are not inconsistent with the 
provisions of the Rent Control Act and. 
the rules framed thereunder; and (3) 
if there is an express provision either 
in the Rent Control Act or the Rules 
thereunder regarding a particular posi- 
fion, than the Rent Control Act being 


a special enactment will prevail over 
the provisions of Civil PC 
G. Ramachandrarao, fdr Petitioners} . 


A. Rangacharyulu, for Respondent No. 2 
GW/GW/D673/79/GSN : 


AIR 1979 NOC 196 (ANDH PRA) 
ALLAD?t KUPPUSWAMI AND 


EE need, fall assessment of SEETHARAMA REDDI, JJ. 
ae with `h that no Katrepalli Ramulu and others, Ap- 
e SE ) may also De. pellants v. Badam Baliah and others, 
RE Misra for Petiti Respondents. 
5 $ 10 ` 
Standing Counsel Nos. 3 SEH Chief Appeal No, 201 of 1975, DJ- 22-1- 
Nath Bhatt and Taiyyab Ali Kpyshkar 1979. We 
espondents, - Ess (A) Negotiable Instruments Act (1881), 
GW/IW/D494/79/SLL/RSK S. 118 — Presumption under — Both - 
oo N plaintif and defendants traders and 
Sg 1aintaining accounts — Plaintiff not 


Piqducing account books — Defendant 


_ 1979 


"Soa": 


also producing his 


could not be drawn against plaintif - 
alone. Evidence Act (1872), S. ils, 
Illus. (g). 


(B) Interest Act (1839), S. 1 — Inter- 
est — Mortgage deed — Express agree- 
ment that no interest should be pay~ 
able — S. 1 is not applicable. 


N. Ramamghan Rao, for appellata 


` M. Nariah, for Respondents, 


GW/GW/D675/79/GSN/MVJ 


AIR 1979 NOC 197 (CAL) 
DIPAK KUMAR SEN. 
Dhananjoy Das Adhikari, ` Petitioner 
v. University of Calcutta SR others, 
Respondents. 


Matter No. 80 of 1978, D/- 9-3- 1978, 


Calcutta University First Regulatiors. 


(1966), R. 19 (b) — Principal of a col- 
lege —- Appointment of -— Qualifice- 


tions — Vice-Chancellor has power to ~ 
relax — He is not empowered to pre 
scribe other terms and conditions such ` 


as from what date an appointmert 


would be effective. 
GW/GW/D545/79/GSN/SNV 


AIR 1979 NOC 198 (CAL) 
SUDHINDRA MOHAN GUHA, 3, 


Biswanath Dutta and another, Appet= 
Tants v. State of West Bengal, Respor~ 
dent. 


‘Second Appeal No. 1762 of 1972, D~ 
7-9-1979. 


W. B. Estates Acquisition Act (1 ef 


. 1954), S. 6 — W. B. Estates Acquisition 


Rules (1954), Sch.. B, Rule 7 (5) — 
Notice. under S. 10 (2) on intermediary 


-— Option under S. 6 not exercised — 


Lands not in excess of prescribed cei- 
ing does not vest in State. 


Held: that only lands in excess oË 
prescribed ceiling (which was not tke 
defence of the State) vest in the State 
and not the entire land belonging to 
the intermediary although it is less 
as the prescribed ceiling... There’ "e 


" difference ' between a raiyat ar ` 
i Se raiyat and other 


intermediary : 
AIR 1958 Cal 4 and AIR 1961 SC 1649, 


Foll. 


Dhruba Kumar Mukherjee, and Bič- 
yut Kiran Mukherj ee, for SES 


IW/TW/E784/19/VBB 


= 


Notes of Cases 197-200 ` 


kathas but wit - 
holding his day book — Held inferenc? ` 


‘gated by a notary public raises 


} MER, 


<- 


87 


AIR 1979 NOC 199 (DELHÐ 
SULTAN SINGH, J. 


Bank of India, Plaintiff v. M/s, Ajaib 
Singh Pritam . Singh and - Se De: 
fendants, ` ' 

Suit No 671° of 1077,- Dj- 20-4-1979. 

(A) Evidencè “Act (1872), S. 85 — 
Power of attorney duly. authenticated 
by notary public — Presumption. 


A power of attorney. duly authenti- 


presumption ` that the same had been 
duly executed and the person: who had 
executed, had the authority Io do so. 
The presumption -is, however,- rebut- 
table, Held that requiring the plain- 
tiff - to produce a _ fresolutian of the 
Board of Directors of the plaintiff- 
bank -authorising the Director’ or De- 
puty General Manager to` execute 
the (General power of attorney was not 
necessary and mere production of the 
power of attorney duly executed be- 
fore and authenticated by a Notary 
Public was. sufficient to raise the pre- 
sumption of due execution and authen- 


‘ fication of the power of: attcrney with- 
.- In the. meaning of S. 85. 


AIR 1976 
Delhi 263 and (1978) 80 Pun LR(D) 217 
Followed. 


(B) Civil P. C. (1908), o 6, R. 2 — 
Plea of duress — Cannot be consider- 
ed in absence of particulars of alleged 
duress. AIR 1951 SC 280, Followed. 


Arun Mohan, for Plaintiff; A, L, 


„Kapur. and $ L. Bhatia, for Defen- 


dants. 
GW/IW/D592/79/JHS. 


AIR 1979 NOC 200 (GAUHATI) 
‘(AGARTALA BENCH) 
K. LAHIRI, J. 

Sirindra Sil and another, Appellants 
v. Sashi Bhushan Acherjee, Respon- 
dent, l 

Second Appeal No. 11 of 1976, D/- 
26-4-1979. 

(A) (Tripura) Landlord and Tenani 
Act (1 of 1296 T. E), S. VE — Appli- 
cability — S. 78 is attracted only when 
tenant is unjustiy and illegally evicted 
by landlord and/or his agents, servants 
or other person sent by him. AIR 1935. 
Pat 372, Disting. l l 

(B) (Tripura) Landlord and Tenants 
Act (1 of 1296 T, EA S. 78 — Civil 
suit by dispossessed tenant for recovery 
of possession — There is no period of 
limitation for instituting such suit, 


legal * 


. to the 
entertain a writ petition under Art. 226 


gp: ~- . Notes of Cases 901-202 S 


. Reading S. 78 of the 
found in an authentic 
publication, as amended up to 1358 T. E, 
on page 20 of “Tripura Code” Part, D 
it is found that there is no 


Act as it is . 


Court within any stipulated period if 
he is dispossessed from his land. 

R. Ghosh, S. C. Gupta and D Pur- 
kayastha, for Appellants; R. C. Bhatta- 


‘charjee and S, Panete, for Respon- 


dent. l 
HW/IW/D911/19/MDH/VBB 





AIR 1979 NOC 201 (KANT) 
| N. R. KUDOOR, J. 


P. Rame Gowda and others, Peti- 
tioners- v. The Registrar of Co-opera- 
tive Societies and others, Respondents, 


| Writ Petn. No. 11994 of 1978, D/- 


"9-4-1979, 


(A) Constitution of India, Art. 226 
(3) — Alternative remedy — When 
bars entertainment of petition. 

The mere existence of ‘any other re- 
medy’ cannot always be said to be 2 


remedy which is capable of giving such 
‘redress as is provided under Art. 22¢ 


(1) (b) and (c), The other remedy pro- 
vided for must not be illusory, That 
should be a real one, It must be an 
adequate remedy so that qualitatively 


and quantitatively the same relief 
dr substantially the same relief 
would. be given for redress of 


the injury to the aggrieved party 
as he would get by filing a writ peti- 
tion for the redressal. of the injuries 
referred to in Art. 226 (1) (b) and (el 
The only question that arises for con- 
sideration when an objection is raised 
jurisdiction of High Court id 


on the ground of there being an alter- 
native remedy is whether the alter- 
native forum created by law is em- 
powered to give the same or substan- 
tially the same relief which can be 
granted in a writ petition and if the 
answer is in the affirmative, then the 
bar of jurisdiction created by Article 
226 (3) would operate and. if the ans- 
wer is otherwise, the jurisdiction 
to entertain a writ petition is not 
taken away. AIR 1977 Andh Pra 250 
(FB); AIR 1977 Guj 133 (FB) and ILR 
(1978) 2 Kant 1846, Foll. 

-(B) Karnataka Co-operative Societies 
Act (11 of 1959),-Ss. 30 (1), 106 (1) (e) 
and (2) (a) ESCH against order of 


Government `. 


‘provides for 
special: 
constriction or limitation impdsed on a. 


tenant to institute a Civil suit in Civil ` not cover the order appointing a new 


ALR. 


Registrar, removing -committee of so- 
ciety — Scope: of. 


The. contention that S. 106 which 
an appeal against the 
order of the Registrar removing a com- 
mittee -of a co-operative society does 
‘committee or ee: ‘administrator to man« 
CR the affairs/ of the society under 

(a) or (bi of S. 30 (1) is without 
SE On/ a proper reading of 
sub-séction JN of S. 30 including Cls, 
(a) and (b), jt is clear that the order 
removing the Committee and appoint- 
ing a “news Committee or an admin- 
istrator under clause (a) or (b) is a 
composite’ order and not two. separate 
and independent orders., Once it is held 
that ap order removing the: Committee 
and appointing a new Committee or an 
administrator to manage the affairs of 
the Society made by the Registrar 
under sub-sectidn (1) of S. 30 is one 
composite order, then that order is 
covered by the appeal provided under 
sub-section (1) (e) and such an’ appeal 
would lie to the State Government 
under sub-section (2) (a) of S. 106 of 
the Act. 


S. K. Venkataranga Iyengar, for Peti« 
tioners; S. G: Doddakalegowde Govt, 
Advocate, for Respondents, 


GW/HW/D347/ 79/JHS 


AIR 1979 NOC 202 (PAT). 
BIRENDRA PRASAD SINHA, J. 
Mohan Jha, Petitioner v. State of 

Bihar and others, Respondents. . 

- Civil Writ Jur. Case No, 2097 of 
1978 Di 18-4-1979, - 

Bihar. Gramdan Act (4 of 1966), Sec- 
tion 28 — As amended by 1978 
(Amendment) Act —. Establishment of 
a Gram Sabha for whole or part of a 
Gram-panchayat -— `. Gram-panchayat 
shall not cease to éxist but will only 
cease to function in respect of that 
area for which a Gram Sabha has 
been established — Import of S. 28 
indicated — Authorities entitled to 
publish election programme in respect 
of such Gram-panchayat to elect itg 
office-bearers. 


Chandra Mohan J ha, ‘for Petitioner; 
K. D. Chatterji, Advocate General and 
B. P. Gupta, Standing Counsel No. 4 
with Jr. Counsel Mascom. Ali Rahmani, 
for Respondents. 


GW/GW/D406/79/KSB R 


